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PRIVY COUNCIL. 

Appeal from the Calcutta High Court. 

February 1, 1918. 

Present: — Viscount Haldane, Sir John Edge, 
Mr. Ameer Ali and Sir Walter Philliniore, 
Bart. 

liai GANdA PERSHAD SINGH BAHA- 

J.)UR ANU OTHERS — DhFKNDANTS — APPELLANTS 
versus 

ISHRI PERSHAD SINGH and others— 

Pl .4 f NTI b VS — ReSPON DB NT3. 

Tranfij'vr of Propcrtij Act {IV of 188*2), s, 59 — 
Mortgage — *Aitetitatk.iif' meaning of — Evidence — Appeal 
— Remand, order of, when to be 7nade. 

The requirement as to attosiation contaiutid in 
suction 5y of the Transl'ur oT PiojH^rty Act, is 
not complied with unless il».e utteating witnesses 
are able to swear both to the) act of execution 
and the identity of the iierson performing the 
act. [p. col. 2.1 

Where, therefore, the on^y evidence was that 
the attesting witiiossos wore on one side of a 
parda and the executant of the deed, a parda^ 
n ishhin lady, on the otlier, that her sou took the 
deed behind the parda, returned with it bearing 
a signature purpEirting to be hers, and said it 
had been signocl by her, and that the witnesses 
thereupon attested: 

i/cid, that the terms of the Statute had not 
boon complied with and that the mortgage was 
void, [p, 4, col. I.] 

dhamii Patter v. Abdul Kulir Roicthen, 10 Ind. Cas, 
2V»; 3U 1. A. 2»8. 10 th W. N. 1004; 23 M. L. J. 321; 
12 M. L. r. 318; (1912) M. W. N 935; iO A. L J. 259; 
14 Bom. L. R. 1034; 35 M. 007; iO C. L. J. 590; 
(P. 0. , followed. 

Padarath Halwai v. Ram Nraiii Upadhia, 3C Ind. 
Gas. 366; 13 A. L. J. rt09; 19 O. W. N 991; 17 Bum. L. 
R. 617; 18 M L. T. 8'^; 2 L W. 639; 29 M L. J. 159; 
21 0. L. J. 165; 37 A 474; (1915) M. W. N. 703 (P.O.); 
42 1. A. Iil3, distinguished. 

It is an unusual course to remand for fresh 
oridence an appeal which has been argued, and 
which ought prima facie to bo decided upon the 
materials which were before the Courts below, [p. 4, 
ool. 1.] 


Appeal from a deoree of the Calcutta High 
Court (Mr. Justice Stephen and Mr. Justice 
D. Chatter jee), dated August 12, 1909, 
reported as 3 lud. Cas. 311, reversing 
that of the Additional Subordinate Judge, 
Darbhanga, datsd May 31, 1907. 

FACTS. — The plain tifts-respondents sued 
to recover R^. 12,s:75 due on a registered 
mortgage-bond, dated 1893, executed by 
Musammat Sharbat Koer as oertihoated 
guardian of Balmukund Das. The latter, 
who had since come of age, confessed 
judgment, but the suit was opposed by the 
present appellant, who had purchased the 
mortgaged properties in execution of a money 
decree and who contended inter alia that 
the suit was time>barred. 

The Subordinate Judge found this 
issue in appellants’ favour and dis- 
missed the suit. His finding was based 
on the ground that the suit was brought 
more than .'six years after due date and 
the bond was not valid as creating a 
mortgage charge. The material part of 
his judgment is as follows. — 

**rhe bond in suit is dated 23rd August 
1891, and the time of repayment of the 
debt was stipulated to be within 6 months 
from the date of the bond. The time of 6 
months so fixed ended on the 23rd February 
1894, and from this date the period of 
limitation must have begun to run. To 
enforce the mortgage- charge created under 
the bond the limitation was 12 years from 
the due date, and to obtain a personal 
decree for a money-debt under the bond 
the limitation was 6 years from that date, 
and there can be no dispute about these 
propositions of law. The suit on the bond 
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instituted on the 23rd February 1906, 
that is to say, after a lapse of 6 years 
from the due date and within 12 years 
from it. It is evidently clear, therefore, 
that if the bond was not valid as creating 
a mortgage* charge, the entire suit of the 
plaintiffs would fail as being barred by 
limitation. The question, therefore, arises 
whether the bond in suit can operate as a 
mortgage-bond. 

The defendant No, 4 contends, under 
sec, ion 5y of the Transfer of Property 
Act, that the execution of the bond not 
having been duly attested a.s required by 
that section, it cannot operate as a mort- 
gage bond. The executant of the bond 
was Sharhat Koer, the oertitioated guardian- 
mother of the defendant No. 1. Sec- 
tion 59 of the Transfer of Property Act 
provides that a mortgage can be tffeoted 
only by a registered instrument signed by 
the mortgagor and attested by at least 
two witnesses. Attestation means the at- 
testation by witnesses of the execution of 
the bond mde Abdul Karim v, Sulimun 

(1) .] The execution of a document means 
and includes the signing and sealing and 
delivery of it. The question is, therefore, 
whether the bond in suit was attested as 
required by the section 59 of the Transfer 
of Property Act, as failing which the mort- 
gage purporting to have been created by 
it could not be effected. The ruling report- 
ed as Tafeluddi Peada v. Mohar Alt Shaha 

(2) lays down 'that in order that a 
mortgage deed may be validly attested 
under section 59 of the Transfer of Pro- 
perty Act, it most be attested by two 
witnesses each of whom has seen the deed 
executed, etc.’ The plaintiffs have examined 
in this suit two attesting witnesses of the 
bond. These witnesses are Ajodhya Per- 
shad and Jharkhandi Pershad, but both of 
them say in plain terms that they did 
not see Sharbat Koer sign the bond. 
Jharkhandi further says that none of the 
attesting witnesses of the bond saw Sharbat 
Koer sign the bond. The witness Ajodhya 
says that he did not see her (Sharbat 
Koer) sign the bond. From these state- 
ments it is transparently clear that 
the attesting witnesses did not see the bond 
being executed by Sharbat Koer, and this 

(1) 27 0. 190; 14 Ind. Dec. (n. b.) 126. 

;2) 2 C. W. N. cocxix (310). 


being so, no mortgage was, in view of the 
terms of section 59 of the Transfer of 
Property Act, effected by the bond. 

The result is, therefore, that the plaint- 
iffs have failed to prove the execution of 
the bond as required by section 59 of the 
Transfer of Property Act, and, consequent- 
ly, the bend cannot be taken to have 
effected a mortgage. Now that the bond 
is not a mortgage- bond and the plaintiffs 
are not entitled to sue upon it to enforce 
a mortgage-charge and now that the suit to 
enforce a money-debt is out of time having 
been brought after a lapse of 6 years from 
the due date, the whole suit on the bond 
is barred by limitation. ” 

On appeal the High Court (Stephen 
and D. C hatter jee, JJ.*) reversed this 
decision and decreed the suit. They held that 
there was due attestation of the bond. “ To 
hold otherwise, ” they said, “would be to 
upset what we believe is a frequent practice 
in cases of tiie execution of deeds by 
pardanaahin ladies, and in many cases to 
make attestation of their signatures almost 
impossible.” 

Hence this appeal. 

Mr. De Gruyther, K. C/., (with him Mr. Dube) 
for the Appellant. — The bond here was not 
duly attested: no one saw the pardanashin lady 
Sharbat Koer sign. To have a valid mort- 
gages in India two witnesses at least must 
see the executant sign: Shamu Fatter v. 

Abdul Kadir Roucthan (3). 

[Mr. Dunne^ K, 0 . — The effect of that judg- 
ment has been much whittled down in a 
later case.] 

The subsequent case is Padaralh Halwai v. 
Ham Nrain Upadhia (4). 

There it was found that the witnesses had 
seen the actual hand of the lady signing and 
recognised her voice. The facts here are 
widely different. (He was stopped.) 

Mr. Dtinwe, K. 0. (with him Mr. H. N. 
Sen)f for the Respondents. — No issue on 

(3) 16 Ind. Gas. 260; 39 I. A. 218; 16 C. W. N. 1009; 
23 M. L. J. 321; 12 M. L. T. 338; 11912) M. W. N. 836$ 
10 A. L. J. 269; 14 Bom. L. R. 1034; 36 M. 607; 16 0. 
L. J. 696 IP. 0.). 

(4) 30 lud. Gas. 366; 42 1. A. 163; 13 A. L. J. 809; 
19 G. W. N. 991; 17 Bom. L. R. 617; 18 M. L. T. 86; 2 
L, W. 639; 29 M. L. J. 169; 22 C. D. J. 166; 37 A. 474 
(1916) M. W. N.709 (P. 0.). 

*Sce 8 Ind. Ga«. 3ll.-i?d. 
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this preoise point was raised; it arose 
iDoidentaHy on a qaestiou of limitation; 
the debt was time barred unless covered 
by a mortgage. There is evidence that the 
lady executed and that witnesses were 
present ; only they were on one side of the 
parda and she on the other. 

[SiK W. Philljmore Jf the document 
went in blank and came out signed, and no 
one else was there but the lady, and the son 
said he did not sign, it might be sufficient.] 

1 submit 1 am entitled to a remand on 
account of the change in the authorities. 

[Vjsooc7i<T Hai.dane. — The second case may 
be supported by saying the witnesses who 
attested did see they saw the hand and heard 
the voice.] 

1 submit Shamu Patter v. Abdul Fadir 
Rowthen only lays down that an 

attesting witness must be present at the exe. 
cation itself, as distinguished from one who 
receives an acknowledgment afterwards. 
Sight only comes in from English oases, 
where there are no pardnnashirts, 

[V^iSCOOUT Haldane. — Isn’t the point nar- 
rower P Has this document been attested 
by two witnesses Pj 

[SiK W. PfliLLiMURE.-- Haven’t you got an 
affidavit p] 

No, 

l.V’^iscoG’NT Haldane. — Ai:d we must take 
the facts as you have them. It is your 
own witness; he says what the son told 
him,] 

fSiB John Edoe. — On the evidence the case 
only be decided as it was decided by the 
Subordinate Judge.] 

^[SiR W. Phcllimore. — Your application 
is in the air.] 

When the appeal was heard by the High 
Court in 1909 there had been a ca.se which 
held it was not necessary you should see a 
pardanashin woman sign. 

[Sir W. PuiLLinioRB . — In the former cape 
the point had not been discussed in the 
Court below.j 

JUDGMENT. 

VjSGODNr Haldane,—- T his appeal arises 
out of a suit which was brought by one 
Ishri Pershad and others to enforce an 
instrument of mortgage, dated in 1893, 
against the present appellants and others. 
The whole question before their Lordships 
turns, in the first instance, upon the 
validity of the instrument of mortgage 


which is sought to be enforced. It is argu- 
ed on behalf of the appellants that the 
mortgage was invalid because it was not 
executed in the manner rendered necessary 
by section 59 of the Transfer of Property 
Act, 1882. Section 59 enacts that; “Where 
the principal money sum secured is Rs. 100 
or upwards, a mortgage can be 
eiTected only by a registered instrument 
signed by the mortgagor, and attested by 
at least two witnesses.” Now the question 
is : What is meant by the word “attest- 
ed”P Tn the present case, all that is 
proved is that the mortgage was executed 
under cirournstances which their Lordships 
will state very shortly. It was granted 
by a lady called Mimimvint Sharbat Koer, 
who was the guardian of her son Balniukund 
Das, and she executed the mortgage on 
his behalf. She was a pa^dannahin lady, 
and the account given by the respondents’ 
own witnesses of what happened was this; 
She was behind the parda when the docu- 
ment was taken to her for signature ; none 
of the witnesses saw her sign it ; her son 
came from behind the parda and said 
that it had been .signed by her. That was 
all. The question is whether the wit- 
nesses who appended their names under 
these circumstances attested the document 
in accordance with the provisions of section 
59. Now at one time there seems to have 
been a good deal of diiferenoe of opinion 
as to what ^attested” meant. It will 
be observed that the words are not attested 
and acknowledged,” as is the case in 
some Statutes, but “attested” only. 
At the time this appeal was decided by 
the High Court, this Board had not decided 
the case of Shamu Patter v. Abdul Kadir 
Rowthan (3). In that case it was held, 
settling the law as to the interpretation of 
the words to which their Lordships have 
referred in section 50, that the section is 
not complied with if the witnesses have 
not been pre.sent at the execution of the 
instrument and have only attested on the 
subsequent acknowledgment of the signature. 
After that there was another case brought 
before this Board, which was relied on 
by the respondents as bringing the point in 
the present case, at any rate, much nearer. 
It was a case of Padarath Halwai v. 
Bam, Narain Vpadhia (4). The head-note is 
us follows; — 
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**A mortgage deed purported to be exe- 
cuted by two pardamshm ladies. It ap- 
peared from the evidence of the attesting 
witnesses that they saw the hand of each 
executant when she signed the deed, and 
that, although they could not see the faces 
of the executants, they heard them speak and 
recognised their voices.” 

That is a very different case from a case of 
attesting on mere subsequent acknowledgment, 
tt is a case in which the witnesses actually saw 
the hand of each lady, and in which they 
recognised her voice, and it is plain that, 
in the case of witnesses who were 
iicquainted with the individuality of the 
lady concerned, they might very well re- 
sognise the hand which guided the pen and 
the voice sufficiently to be able to swear to 
the identity of the person w'ho was per- 
forming the act. But that is a very different 
saso from the one before their IjokI ships 
upon the present occasion, where, not 
)nly was the actual attestation not witness- 
ed by a hand put out from behind the 
3urtain, but the voice was not heard, and 
ivhat the witnesses went on was, in the main, 
ihe fact that the son came to them and 
mid: Here is the deed which my mother 

las executed.” That, in their Lordships’ 
opinion, is not enough to satisfy the terms 
af the Statute. The mortgage is, there- 
fore, void, and the appeal must suc- 
ceed. 

It has been suggested that the appeal 
should bo referred back to the Court below, 
on the view which their Lordships fake 
of the law (and it is a view' which may 
be said to have been a somewhat novtl 

one at the time of the decision of the 
High Court in Oalcutta, given in 1^09, 
three years before the first decision of the 
Judicial Committee to which their Lord- 
ships have referred), for the purpose of 
framing an issue to see whether it could 
bb brought within the later decision about 
pardanashin ladies. But it is obvious that 
the facts, as proved here, fall far short 
and very remote from what was under 
consideration in Ihe case to which refer- 
ence has been made, and their Lordships 
see no justification for taking the unusual 
Bourse of referring back an appeal which 
has been argued, and which ought prima 
acie to be decided upon the materials wrbich 
before the Courts below. 


Their Lordships will, therefore, humbly 
advise His Majesty that the appeal should 
be allowed, and that the respondents should 
pay to the appellants their costs here and in 
the Courts below. 

Appeal allowed. 

Solicitors for the Appellants: Messrs. T, L. 

Wilsun cV Ca). 

Solicitors for the Respondents : Messrs. 
Banh^7tf Ford and Gh ester. 


ALLAHABAD HIGH COURT. 

F/kst Civil Appeal No. 281 ok 1916. 

February 4, 19i8. 

Present: — Mr. Justice Piggott and 
Mr. Justice Walsh. 

GANESHI LAL —Plaintiff — Appellant 

versns 

BABC LAL AND otjers — Defendants 
— Respondents. 

lliml.u Lair — PartilU.ui — Propertij included hy 
viiatakc — Discovery of mtslake — Lows, a pyortionmcnt 
of— Partition^ whether can be le-opened. 

Whtjro })arlit!s arrive aL a purtition either by 
agreeiut>nt, or by a decree, whiclj is only a more 
solemn and binding form of agrcHsmont, there is an 
implicil and mutual right of imlemiiity or contribiN 
tioii ill n* sped ol’ any paramount claim by a third 
person wliich throws the burden of a losa not con- 
tom plated in the partition proceedings unfairly upon 
one of tln> iiarties. Jf tlnii original decision has been 
arrived at by a eoninion mistake, which in the ease 
of a decree has been adopted by the Court making 
the decree, the niistnke can bo s('t right pro tanlOf «.c., 
tlie jmrtitiori can beoj>ened up in so far as is necci^sary 
to apportion the loss \% Inch arises out of the dis- 
covery of the mistake, [p. 7, eol. J.j 

First appeal from a decree of the 
Subordinate Judge, Debra Dun. 

Mr. (Pdzari Jjjtly for the Appellant. 

Dr. Snrendrn Nath ^Vw, for thq Respond- 
ents. 

JUDGMENT. 

PiGooTT, J. — This is an appeal by a 
plaintiff whose suit for partition has been 
dismissed by the Court of the Subordinate 
Judge of Dehra Dun and Mussoorie. One 
of the pleas taken in the written state- 
ment was that that Court had no 
jurisdiction to try the suit at all. So 
far as we can gather from the judgment 
of the learned Subordinate Judge, be seems 
to have found that he had no jurisdiction 
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to try the whole sait but had jnrisd lotion 
to try part of it, and ho has, therefore, 
proceeded to try what he recrards as a 
preliminary question suffi nent to determine 
that portion of the suit which he oonoeived 
himself to have jorisdiotion to try. The 
oonolasion we have come to is that the 
Court below either had j jrisdiotion to try 
the entire suit, or had no jurisdiotion to 
try any part of it. Farther, we are of 
opinion that the decision pronounced with 
regard to a portion of the plaintifP^s claim 
proceeds upon erroneous principles of law 
and is calculated to make it impossible 
for the plaintiff in any event to litigate 
a possibly just claim any farther. We 
must, therefore, set aside the decree of the 
Court below and remand the case to that 
Court under the provisions of Order XLF, 
rule 23 of the Code of Civil Procedure. 
In so doing, however, w« must make it 
quite clear that we do not feel able on 
the materials before us finally to determine 
the question of jurisdiction. We leave 
that question still open and the Court 
below, after receiving this order of remand, 
should again take that point into oonsidera* 
tion at once and pass appropriate orders, 
according as to whether it finds that it has or 
that it has not jurisdiction to try the suit. 

The said suit arises out of the 
following state of facts. Ganeshi Lai the 
plaintiff and Babu^ Lai the principal 
defendant are brothers. They were admit- 
tedly up to the year 1910 members of a 
joint undivided Hindu family. In the 
year 1910 Baba Lai brought a suit for 
partition against Ganeshi Lai. The specifica- 
tion of the property sought to be partitioned 
given at the foot of the plaint sets forth 
a number of bouses situated in the town 
of Pilkhna in the Meerut district, and the 
suit was accordingly filed in the Court of 
the Munsif of Ghaziabad, within whose 
territorial jurisdiction the said property 
was situated. In his defence Ganeshi Lai 
raised a question as to whether the plaint 
contained a complete specification of the 
property which ought to be brought under 
partition. He pleaded that Baba Lai and 
himself were the joint owners of a shop 
at Land hour, the Cantonment of Mussoorie, 
that this shop was an ancestral business 
carried on for the benefit of both parties, 
tbijrt it bfbd pot been doing well i^nd that 


there were heavy liabilities attaching to the 
business. His written statement implies, 
if it does not actually state, that this 
shop or business at Landhonr was in the 
possession and under the management of 
Ganeshi Lai, and it is suggested that Baba 
Lai’s object in suing for the nartition of 
the joint family property at Pilkhna, while 
omitting all mention of the Londhonr 
business, was to sarldle his brother Ganeshi 
Lai with all the liabilities of that business 
while taking for himself his full half 
share in the joint property, some of which 
it was contended had been parcha 8 ed‘>out 
of the profits of that business at a time 
when such profits were available. This 
pleading obviously raise.s questions of fact 
and of law which the Court conducting 
the partition would have had to determine 
before any decree could be passed; but 
as a matter of fact the case was settled 
bv a compromise between the two brothers. 
The precise effect of that compromise 
as regards the business at Landhonr is a 
matter of controversy in the present suit; 
but it is sufficient to note that its result 
was to partition the immoveable property 
at Pilkhna in a particular manner. One 
large house was divided between the 
brothers in equal shares, the eastern portion 
being assigned to Babu Lai and the 
W 0 vstern portion to Ganeshi Lai, Certain other 
houses were assigned, some to one brother 
and some to the other, and in respect of 
one house it was provided that it should 
continue in the joint possession of both 
parties. A decree was passed on the 2 1st 
of December 1910 in the terms of the 
compromise. In the year 1914, one Khairati 
Lai, a cousin of the parties, instituted a 
suit in which he claimed to recover possession 
of one-half share of the whole of the property 
which had been dealt with in the partition of 
December the 2 let, 1910, alleging himself 
to be the owner of the same and asking 
that his moiety might be divided by metes 
and bounds from the rest and he be put into 
pessession. This suit was contested by both 
the brothers, who denied that Khairati Lai 
had any right or title in respect of any 
share whatever in this property ; but the 
suit was decreed in Khairati Lai’s favour 
on the 3rd of February 1915, The result 
of this decree was that the western por* 
tion of the largest of the bouses in question, 
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that is to 8ay« the portion which had been 
assigned to Ganeshi Lal at the partition 
of 1910, was awarded to Khairati Lal; and 
along with this one smaller building, des- 
cribed as a shop with a kuchcha house 
appertaining thereto, and another kuchcha 
built house were awarded to Khairati Lal 
out of the property allotted to Bahu Lal in 
1910. The plaintiff claims that, in con- 
sequence of the success of Khairati Lai’s 
suit, he is entitled to re-open the question 
of the distribution of the joint family property, 
and more particularly of the immoveable 
property, effected at the partition of 1910. 

y/e must take it that at that time 
Ganeshi Lal and Babu Lal honestly 
believed themselves to be the sole owners 
of the property in their possession which 
they then partitioned amongst themselves. 
There was, therefore, a hona fi'ie mistake on 
the part of both parties to the partition, 
and that mistake has now become apparent 
and has produced inequitable results because 
of the success of Khairati Lars suit. There 
is good authority for the proposition that 
under such circumstances the party to the 
partition who finds liimself prejudiced as a 
consequence of the common mistake is en- 
titled to have the question of the partition 
re-opened. A very clear case on this point 
is that of Maruti v. Rama (1). We agree 
with the principles laid down by the 
learned Judge who decided that case and 
we think that they apply to the case no *v 
before us. Ganeshi Lal, however, has chosen 
to complicate the question in two ways. 
He wishes to re-open, not merely the 
question of the division effected of the house 
property at Pilkhna by the partition of 
1910, but also the question then raised 
by him as to the respective rights and 
liabilities of himself and his brother in con- 
nection with the business at Landhour. 
Believing apparently that he could do this 
more effectually by means of a suit in- 
stituted in the Court within whose territorial 
jurisdiction this Cantonment is situated, he 
has brought the present suit, not in the 
Court of the Munsif of Ghaziabad, but in 
that of the Subordinate Judge of Dehra 
Dun and Mussoorie. The question whether 
that Court has any jurisdiction to entertain 
this plaint depends simply on whether or 

(1)21 B, 333; 11 Ind. Der. (x. s,) 225. 


not any immoveable property sought to be 
partitioned is situated within the territorial 
jurisdiction of that Court. The provisions 
of section 16, clause (^), of the Code of 
Civil Procedure are quite clear in their 
application to the present case and, inas- 
much as the defendant Babu Lal does not 
live or carry on business within the 
jurisdiction of the Subordinate Judge of 
Ddhra Dun and Mussoorie, no possible 
question arises as to the effect of any sub- 
sequent .section of the same Code. Either the 
Court below had jurisdiction to entertain the 
whole of this suit or it had no jurisdiction 
to entertain it at all, and this depends on 
what the parties meant in that Court when 
they spoke of the ** shop ” situated at 
Landhour. The wording of the plaint sug- 
gests that they were speaking only of a 
'^business,” possibly carried on in a hired 
shop; but it has been pressed upon us on 
behalf of the plaintiff that this point i.s 
not made clear beyond dispute by the 
record as it now stands before ns and that 
there is room for further enquiry in the 
Court below. The only other substantial 
point in the case turns on the wording of 
the compromise of 1910 and the decree 
passed in accordance therewith. We are 
not sure that we have all the materials 
before us for pronouncing a final opinion 
on this point and it is not advisable that 
we should endeavour to try this question 
on the merits before the question of juris- 
diction has been finally determined. Accord- 
ing to the defendant the effect of the 
compromise decree of 1910 was not merely 
to assign the business at Landhour with its 
assets and its liabilities, whatever these 
might be, entirely to the share of Ganeshi Lal; 
but it did this independently altogether of 
the partition of the joint property effected 
by the other portion of the compromise. 
Virtually the contention for the defendants 
is that the decision arrived at between 
the parties on their own compromise in 
December 1910 amounted to a decision 
that this Landhour business did not form 
part of the assets of the joint family 
but was entirely a matter for which 
Ganeshi Lal alone was responsible. This is 
a question which may yet have to be deter- 
mined between the parties and it is possible 
that further evidence may be required 
before a decision can be pronounced, The 
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point seems worth mentioning in order to 
make it clear that, in sayinn that Ganeshi 
Lai is, in our opinion, entitled to have a 
re- partition of the joint family property 
made in oonsequenoe of the suooess of 
Khairati Lars suit, we are not pronouncing 
any opinion one way or the other as to 
whether the assets or the liabilities of the 
Land hour business should or should not be 
taken into account in connection with such 
re-partition. Our order, therefore, is that 
we remand this case to the Court below 
under Order XLI, rule for re-trial subject 
to the remarks we have made. We leave 
all costs of this appeal to be costs in the 
oause. 

t Walsh, J. — I entirely agree. I only wish 
to add one word on the point arising on 
the merits, which was substantially argued 
before us. I agree with the decision in 
Maruti v. Rama (1), but I think that there 
is danger in stating as a general principle 
that proof of such matter entitles the party 
to re-partition. I do not think that it 
entitles him to open up the previous decision 
except in so far as is necessary to apportion 
the loss which arises out of the new fact. 
The right is based simply upon this principle, 
that where parties arrive at a partition 
either by agreement or by a decree (which 
after all is only a more solemn and bind- 
ing form of agreement), there in an 
implied and mutual right of indemnity or 
contribution in respect of any paramount 
claim by a third person which throws 
the burden of a loss hot contemplated in 
the partition proceedings unfairly upon one 
of the parties. If the original decision has 
been arrived at by a common mistake, 
which, of course, in the case of a decree is 
adopted by the Court making the decree, 
the mistake can be set right pro tanto. 

Case remanded. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Order No. 248 
OF 1917. 

January 28, 1918. 

Present: — Mr. Justice Richardson and 
Mr. Justice Beach croft. 

KHETRA MOHAN KUNDU and others-^ 
Judgment-debtors — Appellants 
versus 

JOGRNDRA CHANDRA KUNDU— 
Decree-holder — Respondent. 

Civil Procedure Coil 0 (Act T" of I DOS), O. KKI^ v. 
B5 i\)—‘Ej'ecvt{on — Appl icaf ion for nrfnnl. poaAvnftioyi , 
mninfainahiUly of, off or (li>imis>inl of vvrnition <y/.nv 
tjraniing formal poasession — Partition fmit, 

A tLuri-co-hoUler in a partition suit, wbo lms*])Oon 
given forinul possession of portion of tin* proper- 
ties allotted him in an execution case whieh was 
dismissed after tlie delivery of the formal prwsossioii, 
can lualniain a fresli application in exe(*ution for 
actual posscssifui of tin? ])roperty uiiflei- suh-rnh* 1 of 
rule B5 of Order XXI, Civil Procedure Code. ( p. 9 
col. 2.] 

Appeal against the order of the Additional 
District Judge of Hoogly, dated the 22nd 
June 1917, oonfirmiug that of the Subordi- 
nate Judge, Svd Court, Hoogly, dated the 
17th April 1916. 

FACTS material to the report will 
appear from the following judgments of the 
Subordinate Judge and the Additional Dis- 
trict Judge respectively: — 

“in Partition Suit No. 109 of 1911 
the decree- holder got a decree for posses- 
sion of certain properties, which were 
allotted to bis share. On 15th December 

1914, the decree-holder applied for execution 
of the decree, and on 2l8t March 1915 
he received formal possession of the proper- 
ties and gave the usual acknowledgment. 
After that the execution case was dis- 
missed on part satisfaction on 14th April 

1915. After the disposal of the execution 
case the decree- holder made an application in 
that case to be put into actual possession of 
the properties. On that application the 
following order was passed by my predecessor- 
in-offioe on 20th April 1915: — 

As the execution case has been disposed 
of after delivery of possession no steps can 
be taken on decree-holder's application for 
delivery of possession in the manner as 
prayed for. Hence decree- holder’s applica- 
tion is rejected.’ The deloree-holder has now 
made a fresh application to be put into 
actual possession of the properties under sub- 
rule 1 of rule 35 or Order XXI of the Civil 
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Procedure Code, aud his application has been 
registered as Execution Case No. 95 of 1915. 
On behalf of the jodgment-debtors an appli- 
cation has been made order section 47 of the 
Civil Procedure Code objectingto the decree- 
holder’s application to be pot into actual 
possession of the properties. It is contended 
on behalf of the judgment debtors that the 
decree bolder, having obtained delivery of 
possession in the previous execution proceed- 
ings and given an acknowledgment to that 
effect, is precluded from making a fresh 
application for delivery of possession. It 
is also contended that the Court has no 
power to order delivery of actual pos.<?ession 
to the decree- holder, that the present 
application is barred by reason of the decree- 
holder’s previous application to be put into 
actual possession of the properties having 
been rejected on 20th April 1915, and that 
the decree-holder’s only remedy is to bring a 
suit for recovery of khas possession of the 
propertied. It is not denied that under the 
decree in the partition suit the decree holder 
is entitled to obtain actual possession of 
the properties under sub rule 1 of rule 35 of 
Order XXI of the Civil Procedure Code. In- 
stead of actual possession formal possession was 
delivered to the decree-holder in the previous 
execution proceedings. The previous execu- 
tion proceedings were, therefore, incomplete. 
The decree-holder is entitled to realise the 
full benefit of his decree, and there is nothinr, 
in my opinion, to preclude him from obtain 
ing actual possession under sub-rule 1 of i 
rule 35 of Order AXI, to which be is entitled , 
under the decree. The order of 20th April j 
1915 cannot be a bar to present appli?atior, 1 
as by that order it was only decided that 
after the disposal of the previous execution 
case no action could be taken in that case on 
the decree- holder’s application to be put 
into actual possession of the properties. The 
judgment-debtor’s objections are disallowed, 
and it is ordered that possession be delivered 
to the decree-holder under aub-ruJe 1 of' 
rule 35 of Order A XI of the Civil Procedure 
Code by removing the judgment-debtors if 
they refuse to vacate the properties. In 
Miscellaneous Case No. 74 of 1915 the decree* 
holder shall get his costs and Bs. 8 as 
Pleader’s fee.” 

” This is an appeal arising out of 
sertain execution proceedings. There 
Fas a partition suit. The property was 
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partitioned. The appellant applied ^ for 
execution of the decree and was given 
formal pos8es.sion of his portion and gave 
a receipt stating that he had been given 
possession by the afbxing of a bamboo. 
The execution case was then dismissed on 
I4th April 1915. A few days later on 19th 
April 1915 the appellant applied to be 
put into actual possession of his portion. 
The Sub-Judge rejected the application on 
tho ground that the execution case had been 
disposed of after delivery of possession and 
that accordingly no further steps would 
be taken. Later a fresh application was 
made for actual possession of the property 
under sub rule 1 of rule 35 of Order XXI, 
Civil Procedure Code. 

The Sub-Judge (the successor of the Sub- 
Judge who had passed the former order) 
granted the order prayed for. It is now argued 
on appeal that after the delivery of formal 
possession no further execution proceedings 
\ could be taken; that the only course then 
open to appellant was to bring a regular 
suit for possession. The Court having once 
I delivered possession, it is said, exhausted its 
j powers. So far as the Code goes, this 
^ would clearly appear not to be the oa.se. 
'It had only given possession by affixing a 
, biraboo. Rule 35 confers the farther power 
/ of ousting people. It is, however, argued 
I that it has been established by judicial 
; decisions that after formal possession has 
I been delivered nothing more can be done 
in execution of a decree. Mohamed Elahee 
Buksh v. Rally Mnhun Mookhopadhyn U), 
Lohfssur Koer v. l-urgun Rc>v (2), Bkama 
Charan Ohotterji v. Madhnh Chandra Mookerii 
(3), Coventry v. TuUhi Frasad (4) and Hari 
Mohan Shaha v. Bahurali (6) are cited. 
In none of these oases were theoiroomstanoes 
identical with those obtaining hereu Again 
these are all decisions of the time before 
the present Code of Civil Procedure came 
into existence. Under the circumstances of 

i tbis case it seems to me it would be a dis- 
tinct hardship for the appellant to have 
to bring a separate suit to get separate 
possession of the portion of the property 
allotted to him by the partition decree. 

' (O 6 0 . 669; 6 0 L. E. 618i 2 Ind D*P. (». i.) 962 
(2) 7 C. 4 8: 6 lnd. D«». (x ■•) »**9- 
(«> 11 0 93; 6 Ind. Deo x. e.) 820. 

( 4 ) 8 0. W. N. 672; 81 C. b22. 

(6) 24 C. 716; 12 Ind. Uoo. (x. 8.) 114ft 
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The learned Pleader for the respondent 
refers to the new section 151 of the present 
Civil Procedure Code, and I think it is a 
case when that section may well be in- 
voked should it indeed be necessary, which 
I doubt. 

It is argued again on behalf of the appel- 
lant that the principle of m* judicata applies 
in execution proceedings. Mungul l*ershad 
Dicbit V. Qrija Kant Lnhirt(6)eind Mtulidhar 
Supal V. Nnrsingh Das (7) are referred to. 
These oases relate to entirely different 
cirounistancps. 1 do not think the Sub- Judge’s 
order of 20th April 1915 raises the bar of 
ressudicafa here. 

On the whole 1 see no adequate reason 
to disagree with the order of the learned 
Subordinate Judge which is appealed 
against. 

The appeal is dismissed. Costs Pleader’s 
fee R8.8.” 

Babu Biian Kumar Mukherjee, for the Appel- 
lants. — As the execution case was dismissed 
after delivery of formal possession no fresh 
application for execution could be maintained. 
The decree-holder’s remedy was to bring a 
regular suit for getting actual possession of 
the portion of the properties allotted to him. 
The execution proceedings were completed by 
the delivery of formal possession on a previous 
application for execution so that nothing 
remained for the execution Court to execute 
after the grant of delivery of formal posses- 
sion. As between parties to the suit, formal cr 
symbolical possession is equivalent to actual 
possession. Hence what the decree-holder 
got on his formal application for execution 
was actual possession, though that might be 
symbolical possession as against persons who 
are not parties to the suit. [See Mohamad 
Elihee Buktih v. Kallij Mohun Moohhopadhm 
(1), Lo^essur Koerv, Hurgtin Roy (2), Shama 
Gharan Ghatterji v. Madhub Chandra Mookerji 
(8), Oaventry V. Tulshi Prasad ( Oand Hari 
Mohan Shaha v. Baburali 5).^ 

[RiCHABDSOxN, J. — The Calcutta case decided 
the question of limitation.] 

Mireovar, as the previous application for 
Bxeoution asked for actual possession, but the 
Bxeoatioo case was dismissed after delivery of 


fp. n.h u o. l. r. ii8;8i. a. 

1 gar. P. 0. J. 249: 4 Ind. Deo. ( n. i.) 82. 

(7) 10 lad Gas. 859; 17 0. W. 113; 15 0, 
k53. 
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formal possession the decision, of the Court in 
that execution case cannot be re-opened bet- 
ween the same parties in a subsequent stage of 
the same execution proceedings. That decision 
would operate as res judicata under the ruling 
of the Privy Council in Mungul Petshad Dichit 
V. Grija Kant Lahiri (6 , See also Murlvihar 
Supal V NursinghDasO)^ Baja Thakur Barham 
V. Ananta Ram Marwari (8), Ballabk Shankar 
V. Narain Singh (9 », Nityananda Gantayet v, 
Gajapaii Vasudeva Devu (10) and Lakhshmanan 
Ghetti V. Kuttayan Ghetti (11). 

Babas Manviitha Nath Mukerjee anc 
Satindra Nath Mukerjee^ for the Respondent, 
were not called upon. 

JHDQMbiNT. — This appeal must be dis- 
missed. We are satisfied that the judgment 
of the Court below is correct. The respond- 
ent is entitled to the costs of this appeal. 
We assess the hearing fee at one gold 
mohur. 

Appeal dismissed, 

(«) 2 0. L .T. 684.. 

( 9 ) 3 A. 178 ; 2 Ind. Dec. (n. s.) 9 D. 

(10) 24M.6HI;UM. L. .1.313. 

(U) 24 M. 6G9. 


PUNJAB CHIRP COURT. 

Second Civil Appeal No. 1713 op 1914, 
•Tanuary 14, 1918, 

Present: — Mr. Justice Scott* Smith and 
Mr. Justice Shadi Lai. 
ABDUlLA — Dbpindant — 
Appellant 
versus 

NABIA AND OTHERS —PlAINTIPPS— 
Respondents. 

Cuaiem — Adaption — Oorawaha Bojputa olt Maueo 
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Dodhala, Tnhuil Ntnmmh^hi\Jiilliin.dii,v District — Adni) 
tion of fton^ validity of — Special cmtom — Hurden 

of proof — Ac.qulescncef irhat ainouiUs to, 

Amon^ (ronivi'aha Eajpiits of Muiiza Dodliala in tlio 
Nawanshohr Tnlisil of JuIIundiir DistnVt, adopt ion 
of a sister’s son is not allowod l)v custom. ■'[». 10, col. 

s2.:i 

[f a party pleads a custom opposed to the »:em‘rully 
i*sfa1)1ished (Mi.stoMi prevailing' in Die community to 
u'hicli lie b(.‘1oiijLCS, tJjc onus lu‘.s on liim to prove tlint 
spocial ciistoui and a .solitary instance is insiittiei(Mit 
to disolitir^^ that onus- [p. 10, col. 2. J 

One M. adopted his .sister’ .s son some 10 years before 
his death. His entii’o projierty was mutated in the 
adoptee's imnio in 1886, who inana^eMl it, mor^ga^rod 
a part of it and gifted away a plot. In 1885 a 
nollateral of M. and the plaintilfs died and lii-s estate 
was mutated not only in the iianie-s of the plaintiffs but 
in the name of the fAdo])t(M> also. M. (lie<l in IMUO 
loavinn^the adoptei? and a widow. The widow died 
in 1913 a few inonth.s after whi(‘h lln; plaintiffs 
brought a suit for po.s.scssion; 

i/c/d, that althoM^li if. was frne fhul the f‘oIlaternls 
could have instituted a suit for declaration that the 
alleged adoption should not aff«*ci. Iheir reversionary 
rigfhts, they were not bound to do so, as the siicces.sion 
did not open lo them until ilie death cd' the widow 
and that, theri-d’ore, their allowin'*: tin; adoptee lo 
roinaiii ill possession of the pi'ot>erty and lo deal 
witli part of it did not prejudice their rij^ht of 
succession and their acts did not amount to acffiiies- 
cpncf* in the ailoplion | p. 10, col :?.] 

l^eoond appeal from the decree of the 
Divisional tlnd^e, Jnliundur, datel the 
23rd May 1914, revei.sing: that nf the 
Sabordinate, Jad^e, 1st (Mass, Jallaudur, 
dated the I'th November 1913, d ism i.s.>3ing 
ihe claim. 

The Hon’ble Pandit Skeo Naraiu, for the 
Appellant. 

Mr. Bihari Lil and Sheikh fTmnr Bakhsh^ 
for the Respondents. 

JUDGEMENT. — The dispute in this 
appeal relates to the ancestral estate of 
one Made Khan, a Gorewaha Rijpiit of 
MauKa Djdhala, in the Nawanshehr 
Tahsil, of the Julia nd nr District, who 
died on 19th January 1896. His widow 
Musammat Hholi survived him for many 
years and died in January i913. Upon 
her death the plaintiffs, who are the 
collaterals of Made Khan, brought the 
suit, oat of which this appeal arises, for 
possession of the estate; and the qaes- 
tions for determination are whether the 
defendant Rahmat Khan, Made . Khan’s 
sister’s son, was validly adopted, and 
whether the collaterals have acquiesced in 
his adoption. 

The factum of the adoption has 
bseq foqnd iq fayoar of the defendant, 


bat on ihe qaestion of validity the 
learned Divisional Judge has held that 
the defendant, on whom the onas rested, 
has failed to establish a custom aathorizing 
a Ghorewaha Raj pat to adopt his sister’s 
son. This finding has not been seriously 
contested by the learned Advocate for 
the appellant. It is beyond dispute that 
the gdneral presumption is against the 
adoption of a sister’s son, and this 
presumption has not been rebutted by the 
evidence upon the record. Only one 
instance, , of the adoption of one 
Ghiilam Nabi by Sube Khan, has been 
cited in this c )nnectinri, but it is clear 
that a solitary instance is insufficient to 
discharge the onus. We accordingly 
concur with the learned Divisional Judge 
in holding that ihe defendant has failed 
to prove the validity of his adoption. 
As regards the plea of aoqaiescsnoe, the 
facts relied upon by ihe defendant are 
set cut in ejtfens) in the judgment of the 
learned Divi.sional Judge W'ie page 8 of 
the printed paper book) ; and after 
hearing the learned Ooun.sel oh^ both 
sides, we are not prepared to dissent 
from the conclusion reached by the learned 
Judge. The adoption took place about 15 
or 16 years before ihe death of Mude 
Khan, and it appears that his entire 
estate was mutated in favour of Rahmat 
Khan in April 18S6. The latter 
oonsequently managed the property, mort- 
gaged part of it, and gifted a small 
plot to one Sardar Ali. The mortgage 
was subsequently redeemed by him, and 
the gift is still open t:> objec.ion by the 
plaintiffs. It is true that the collaterals 
could have instituted a suit for a declara- 
tion that the alleged adoption should not 
affect their reversionary rights, but it is 
clear that they were not bound, to do 
so. The suoce.ssioii did not open out to 
them until the death of Musammat Bholi 
in 1913, and within a few months of 
that event they instituted the present 
suit for possession. In these circumstances 
we do not think that the fact that they 
allowed Rahmat Khan to remain in 
possession of the property and to deal with 
part of the estate can prejudice their right 
of succession. It appears that in 1885 
one Badhe Khan, a collateral of Made 
Khan and the plaintiffs, died, and that 
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the deceased’s estate was mutated not 
only in favour of the plaintiffs, but also 
in favour of Rahmat Khan, Now, it in 
manifest that the plaintiffs had no 
right to possess the share of the 
estate belonging to Mude Khan, and oonld 
not, therefore, prevent the latter from 
having the mutation with respect to that 
share effected in favour of Rahmat Khan. 
Rahmat Khan having once been recorded 
as a 00 -sharer with the plaintiffs of Budhe 
Khan’s estate, the joint mortgage by all 
the CO sharers can be easily explained, and 
the same remark applies to the sale 
transaction effected by them subsequent 
to the mortgage. It is also contended 
that the plaintiffs joined Rahmat Khan 
in sinking a well ; but that act may be 
attributable to the fact that Rahmat Khan 
was in possession of Made Khan’s land, 
and it is not an unreasonable explana- 
tion that his assistance was sought for in 
his capacity as the agent of Musammat 
ifholi. The question of acquiescence is 
not free from doubt, but considering that 
the learned Divisional Judge has duly 
examined all the relevant facts, we do 
not think that there is any adequate 
reason for holding that his conclusion is 
incorrect. 

Accordingly we oonhrm the decree of 
the lower Appellate Court, and dismiss 
the appeal with costs. 

Appeal (Jismisted, 


MADRAS HiGR COURT. 

Skcond Civil Appeal No. 1811 of 1916, 
December 11, 1917. 

Present: — Mr. Justice Sesbagiri Aiyar 
and Mr. Justice Napier. 

ISUBRAMANIA AIYAR— Plaintifk- 
Appellant 
versus 

NAMASIVAYA ASARl-DEFENoANr- 
Respondent. 

.Civil Prncfidtvra Code (Act V oj lOOSj, s. 102^ 
*Oqgniz(ihli%* nv'diiiirj of ^Prooin val Sni'tll Oaiineft 
&oiirts Act {IK of lStS7;, Sch. II, Art, a >, effect of 
nMendment of 1914 upon for valnc of trees, 

carried- fifOdy-^Triot asrejtPfir add ^App’*fd^ s'rrond, 


OASES. u 


inainlainnOility of^Atneudment of Art, fi\hefore filing 
of second appeal, effect of -‘Interpreiaiion of Stain 
principles of — Retrospective efeef, 

A suit to remver the value of trees cut. and cuiried 
away was filed in tho Small Cause Court and wn« 
aftorwarils transforrod to the rofi^ular tile as a 
<|uestioii of title was involved in thi? suit. Against 
the ileeroe of t he trial Court there was an appc^al to 
tho Distri<*t Court, and fioni th(3 decree of the latter 
Court a second api)eal was MUmI in the High Court. 
It was objected that, imder section 102, Civil Proce* 
dure Code, no secoiul appeal lay, Jt was contended 
in answer that as tho second appeal was tiled after 
the amend niPiit ofArlicIo 35 of Schedule II of the 
Provincial Small Causes Courts Act in 1914, the 
second appeal was niaintuiiuible; 

Held, that, as the appeal was against a decree in 
a suit of the nut lire cogiiizablo by Small Cacise 
Courts, no second appeal lay. [p. 12, col. l.J 

Tho word ‘cognizuldc’ in section 102, CiviUProce- 
dure Code, is reslricied to the nature of tho proceed- 
ing prior to decree and not to its clmracter at the 
time of tho second appeal, [p. 12, col. 1.] 

The ])rinciple of law tluit a right to prefer an 
aj)peal, being a v(?ste(i right <;annot be affected by 
legisl.'it.ioii, is e(|iially ap])iicable to parties w’ho have 
ti.cipiii*ed a rigid, to a judgment being regarded us 
Hrial and conclusive, fp. 12, cols. 1 & 2.] 

CoUmml Sugar Refining Co., v. Irving, (ltK)5) 
A. a 369} 92 L, T. 738; 21 T. b. It. 51?; 74 L. J. I\ C. 
77, e.vplained. 

An enactinenl, which ilelilMU’filely withdraws 
c(‘rtuiii classes of cases from the jiinsdictiou of 
Small Cause ( 'ourts, cainioi he said to declare the 
law' and does not have a retros|»(!ct ivo effect, [ p. 12, 
col. i.;i 

Sfecond appeal against the decree of the 
District Court, Tanjore, in Appeal Suit 
No. 189 of 1914, preferred against that 
of the Court of the District Munsif, 
Pattukottai, in OriginallSuit No. 713 of 
1912. 

Mr. K. Pajah Aiyar, fer the Appellant. 

Mr. F. VurwihiUama Aiyar, for Mr, 'i\ 
P, Venkataranixi Sasiri, for the Respoiident, 
JUDGMENT. — A preliminary objection 
has been taken by Mr. Furushottaraa Aiyar 
to the maintainability of the second 
appeal, and we are of opinion that the 
objection should prevail. 

The suit was for Rs. 50 and edd for 
catting and carrying away trees. It was 
originally instituted in the Small Cause 
Side of the Tanjore Subordinate Judge’s 
Court. Ah a question of title was involved 
in the determination of the claim, the 
plaint was returned for presentation to 
the District Munsif’s Court at Pattukottai. 
The suit was tried by that Court and 
an appeal was heard therefrom by the 
District Judge. This second appeal is 
against the decree of the Distriot Judge. 
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The suit as originally filed was not 
exempted from the jurisdiction of the 
Small Cause Court. An amending Act 
was passed in 1914, by which a new 
clause (11) was added to Article 35 of 
the 11 Schedule of the Provincial Small 
Causes Courts Act. Under this new 
clause, if the suit were to be filed now, 
there can be no question that the Small 
Cause Court will have no jurisdiction to try it. 
The point for determination is whether 
this amendment affects the operation of 
section 102 of the Code of Civil Procedure. 
Under that section no second appeal lies 
9.n any mit vf the nature cognisable by 
Small Cause Courts, if the value of the 
subject-matter does not exceed Rs. 5C0. 
In the present case all the disqualifying 
conditions are present. Mr. Rajah Aiyar 
contended that the nature of the suit must 
be considered with reference to the date 
on which the second appeal is presented 
and not with reference to the date on 
which the suit was filed; and as the 
amending Act was passed in 1914, before 
the second appeal was tiled, the character 
of the suit has changed so as to admit 
of a second appeal being presented. This 
ingenious argument ignores the consideration 
that the appeal is against the decree 
which has been passed in the suit of the 
nature cognisable by Small Cause Courts. 
The word cognisable’ must be restricted 
to the nature of the proceeding prior to 
decree and not to its character at the time 
of the second appeal. 

The next contention of the learned 
Vakil was that the right of preventing 
an appeal being filed is not a vested 
right. It was held in Colonial Sugar Refining 
Go. V. Irving (1) that the right to prefer 
an appeal being a vested right, it will 
not be affected by a new legislation. We 
think that the principles of that decision 
applies to the present case. The right 
claimed by one party to take up a matter 
to an appellate tribunal is no more sacred, 
than the right given to the other party to 
prevent the right of finality attaching to 
the decree obtained by him not being 
disturbed. We think that the statement 
of law by the Judicial Committee is equally 
applicable to parties who have acquired 

(l) (1905) A. C. 369; 92 L. T. 738; 21 T. L. K. 618; 
74 b. J. P. 0. 77» 


a right to a judgment being regarded as 
final and conclusive. 

The next contention was that the matter 
is one of procedure. Reliance was placed 
upon the decision in Attorney General v. 
Theobald (2). That was a case in which 
a declaratory enactment was construed. It 
was held that, where the Legislature declares 
the meaning of a particular expression, 
that must be deemed to have been the 
meaning from the outset. In the present 
case, the Legislature has deliberately with- 
drawn certain cases from the jurisdiction 
of the Small Cause Court. This is not a 
case of declaring the law but of the 
making of a Inew law. To such an 
enactment the statement of law contained 
in the jiidgUient of Lopes, L. J., in 
Pulhorough Sc'ool Board Klecliou^ In re 
(3) is peculiarly applicable: *'it is a well 
recognised principle in the construction of 
Statutes that they operate only on oases 
and facts which come into existence after 
the Statutes were passed unless a retrospective 
etfpct is clearly intended. 

‘‘This principle of construction is 
especially applicable when the enactment to 
which a retrospective effect is sought to 
be given would prejudicially affect vested 
rights or the legal character of past 
transactions.’* 

Mr. Rajah Aiyar next referred to 
cases which have held that there is no 
vested right in having a case tried by a 
tribunal which has been deprived of 
jurisdiction by a subsequent enactment. 
Such a right has been held by Lord 
Monaugbten in Colonial Sugar Refining Co, 
V. Irving (1) as pertaining to the province 
of prooessual law, and not to vested right, 
because so long as there has been no trial, 
no party has any right to say thatlthe mode 
of trial or the procedure for trying it shall 
not be changed. These observations appb' 
to Vajechand v. Nandram (4) as well. 

For these reasons we are of opinion that 
no second appeal lies in this case and we 
reject it with costs. 

Appeal dismueed. 

M. C. P. 

(2) (189C) Q. B. D. 557; 62 L. T. 768; 88 W. B. 
627. 

(3) (1891) 1 Q B. 725 at p. 7^7; 63 L. J. Q. B 497* 
9 B. 3.^6; 70 L T. 639; 42 W. K. 388; 1 Manson 172 
68 J. P. 572. 

(4) 9 Bom. L. B. 1028; 31 B. 545. 
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CALCUTTA HIGH COURT. 

Appeals from Appellate Decrees Nos. 1918 
AND 1957 OF 1913. 

January 25, 191S. 

PreaeM'. — Mr. Justice Teunon and Mr. 

Justice Newboald. 

In No. 1913 of 1913 

Sriinati SUKUMARl DKBI— Plaintiff 
— Appellant 

versus 

KALIPAUA MUKHERJEE AND otkers 
—Respondents 
In No. 1957 of 1913 

KALIPADA MUKHERJEE and anotheu-* 

Defendants Nos. 2 and 3 — App&i.lants 
versus 

Srimati SUKUMARl DEBl and otherj> 

— Rkspondeniv. 

Evidence Act (i of IH72), 92^ up^dicobilitij ofy lt> 

doennumt to tvhich. one cj the jHirf iet; t<f mif tros not 
pat-ty. 

'J he ])rovi8i(>iiH of aoiMiou 02 ol‘ iln* Kvidciice 
Act, oxcliidiiif? oral evidoucc in roj^ard to flip* ques- 
tion whetlior a certain plot of land -was or was 
not covored by a salo-(b?('d oxtMMjied by one of 
tlin parlies to a suit, clo not. apply when the other 
party to the suit was not a party to the doeii- 
ineiit. 

Appeals against the decrees of the Third 
Additional District Judge, 24*Perganas, 
dated the 2(3:h of February 1913, modifying 
those of the Subordinate Judge, 2ud Court 
of that District, dated the 2nd of July 1912. 

Baba Stha Prasa7in(i Bhatt(thch(vjee^ for the 
Appellant in No. 1913 and for the Respondent 
in No, 1957. 

Babas Okandra iS#?aand Trailokhi/o 

Nath Ghose^ for the Respondents in No. 1943 
and for the Appellant in No. 1957. 

Baba Amulya Chandra C hatter jee^ for the 
Defend ants •Respondent 8 in No. 1957. 
JUDGMENT. 

Tkunon, J. — These two appeals arise out of 
a partition suit, No. 1913 being preferred by 
the plaintiff and No, 1957 by defendants Nos. 
2 and 3. The question in the former is 
whether the appellant is entitled to her 
share (ith) in plot No. 1 of the schedule to 
the plaint, being a plot of Bhadrason or 
homestead measuring some I 2 bighas in area, 
and the question in the latter appeal is 
whether she is entitled to the same share in 
the ancestral house of 3 rooms standing on the 
said plot. 

The plot appertains to Taluk No. 2510 and 
the contention of defendants Nos. 2 and 3 is 
that by a kohila^ dated 7th Asar 1 31 d,the plaint- 


iH sold to one Satish Chandra Bbattacharjee 
(the son of plaintiff’s father-in-law’s sister) 
her interest in this Taluk and, therefore, in the 
plot now in question. The plaintiff on the 
other hand says that the Bhadrason and the 
Bhadrason Bati were excluded from the sale 
which covered only the agricultural lands. 

In the Court of hrst appeal the case 
proceeded on the assumption that the 
provisions of seotion 92 excluding oral 
evidence applied to the case. But that is 
not so; defendants No.^. 2 and 3 are no parties 
to the deed. Satish Chandra Bhattacbarjee 
the vendee has in this Court been made 
a party to the suit and he has filed a 
written statement supporting the planitifl' 
and disclaiming nil interest in the Hhadra- 
sou and the house thereon. Defendants Nos. 
2 and 3 are admittedly not entitled to the 
plaintiff’s share in the property now in ques- 
tion and Satish being now a party it would be 
possible in the case to direct that the J/4th 
share in question .should be allotted to the 
plaintiff and Satish Jointly. But this, in 
our opinion, is anueoessary; Satish ’s written 
statement, the improbability of a sale by the 
plaintiff of her house, and the documents, and 
othei matters relied on by the Subordinate 
Judge justify us in holding that the property 
ill question, being regarded as a separate 
parcel, was excluded from the ^ale to Satish. 

In this view No. 1957 is dismissed with 
costs. The decree of the Hrst Appellate Court 
in respect of the Bhadrason is reversed and 
the decree of the Subordinate Judge 
restored. Appeal No. 191)-^, is, therefore, 
decreed with costs. 

Newhjcld, J. — 1 agree, 

Appeal No. 1913 decreed-, 
Appaiil }io. 1957 dismissed. 

MADRAS HIGH COURT. 

Civil ReviSiON Petition No. 1189 of 1916. 

December 18, 1917. 

Present -. — Mr. Justice Seshagiri Aiyar. 
VAlTHiLINGAM CHETTY— Plaintiff— 
Petitioner 
versus 

KALIAPERUMAL MUDALl AND ANOTl/.ER 
— D J? KEN PANTS— Re.SPONDLNTS 
Ciril Procedure Code {Act V of 1908’, s 24, cl. fl 
(h) {ii)f O. XL PIT, r. 2—VompelefU to try am 
dispose of same,* ituuuiing of '-JurUdiciion o 
Courts, terriiorial changes in— New Courts, establish 
menf of, with junsdicHon over cases from specifici 
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dale—Revicu-, <prlifion for, to Court exercisiny 
jurisdiction before csiahUslimcnt oj neir Coiirt-^ 
Transfer to mnv Court, potver of District JuiUje to— 
New Court, rvhetker ^successor' of Court which 
euterfained petition — Transfer, whether ultra 
vires. 

The Court of a District Judge has no power t<» 
transfer suits or petitions liled in a Court subordinate 
to it to another 8iil)ordiriate Court newly established 
thereafter, which is only empowered to hear eascis 
presented to it from a speeitiod date after its 
establishment, [p. I?’, col. 1 J 

The latter Court is not a Court com potent t o t ry 
and dispose of the same’ within the nn>aning of 
^!lause (1) (i>) (ii) of section 24, Ci'. il rroecdiire Code, 
nor can it be regarded as ‘Bucoessor’ to the Court 
which originally entertained the suit or petition 
w'ithin the meaning of Order XLVll, rule 2, Civd 
Procedure Code. [p. 14, col. 2; p. 15, t-ol. l.J 

The Subordinate Judge of Kumbakoiiaui i.-siied 
mdiee, on a review* ptdition presented to him, on 
19th November 1915, to the opposite i>arty to 
appear eu 27th Novembtu- 1915. The petithm not 
Itaving been disi»osed of on the latter date, the 
Diatricl Judge transfern'd llu; petition to a new 
Small Cause Court established at Kuinbiikonam on 
1st January 1916 with jurisdieiion to try all Small 
Cause 8uits/ro/a tJaU dote: 

Held, that the order of transfer was uitro cins. 
[ p. 15, eol. l.J 

Petition, under section 25 of Act IX of 
1897, praying the High Court to revise the 
order of the Court of Small Causes, Kumba* 
kouam, in Original Petition No. 24 of 1916 
(Original Petition No. 2121 of 1915, in Small 
Cause Suit No. 1373 of 1915, on the file of the 
Court of the Subordinate Judge, Kumba- 
konam). 

Mr. K. Aravatnuda Ayyangar^ for the 


Petitioner. 

Mr. 0. Madhavan Nair, for the Respond- 
ents. . . 

JUDGMENT.— The suit was originally 
instituted on the Small Cause Side of the 
Subordinate Judge’s Court at Kumbakouam. 
He pronounced judgment on the 27th 
October 1915. A petition for review was 
presented to him on the 19th November 

1915. He directed the issue of notice to 
the opposite party on the 27th November. 
On the Ist January 1916 a Special Small 
Cause Court was established at Kumba- 
konam which was invested with jurisdiction 
to try all small cause suits within a 
specified area. The High Court issued a 
circular, ll.O.O. No. 3656 of 1916, dated 3l8t 
October 1916, in which it was stated that 
the Special Small Cause Judge alone 
shall have jurisdiction to hear all small 
cause suits instituted after the Ist January 

1916. Apparently on this circular the 


District Judge transferred the review peti- 
tion from the Kumhakonam Subordinate 
Court to the new Small Gouse Court. The 
question for consideration is whether this 
transfer was right. 

This petition was presented by the plaint- 
iff and as 1 found that the opposite side 
was not represented before me, I requested 
Mr. Madhavan Nair to help me, as a question 
of considerable importance regarding the 
procedure was raised by the point taken 
before me. 1 am very much indebted to 
Mr. Madhavan Nair for his assistance. 

Mr. Madhavan Nair supports the order of 
the District Judge by a reference to section 
24, clause (1) (b) (ii). He concedes that 
the High Court oironlar can only affect oa.se3 
which were instituted after the 1st January 
1916. But he argues that the District 
Judge had power to withdraw the case from 
the file of the Subordinate Judge and to 
direct its disposal by any Court subordinate 
to the District Court which was competent 
to try and dispose of small cause suits. 
The difficulty arises in construing the words 
‘competent to try and dispose of the same’ 
in clause (1) (^) (u) of section 24. There 
can be no doubt that the Special Small Cause 
Judge, according tc the circular of the High 
Court, was only competent to hear oases 
which were filed after the new Court was es- 
tablished. Order XLYII, rule 2, of the Civil 
Procedure Code provides that after notice has 
been issued by the Judge on an application 
for review, the successor of that Judge is 
competent to dispose of it. Mr. Madhavan 
Nair’s contention is this— that the Special 
Small Cause Judge is the successor of all 
those Judges who exercised Small Cause 
Court’s jurisdiction within the limit which 
was subsequently assigned to him and, there- 
fore, be became the successor of “ the Sub- 
ordinate Judge of Kumhakonam and as notice 
was directed to be issued by the Subordinate 
Judge in respect of this matter, the new 
Small Cause Court Judge must be taken 
to he a successor competent to dispose of the 
review petition, within the meaning of section 
24 (5) (u). As pointed out by the learned 
Vakil for the petitioner, it seems to me 
that the new Small Cause Court Judge 
should be regarded as the successor of the 
existing Small Cause Court Judges, onl 
in respect of oases filed after the Ist 
January 1916. Having regard to thA AvnrAae 
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wording of the High Court circular he camint 
be regarded as the Buccessor of the Small 
Cause Court Judges in respect of matters 
which were pending on their file at the time 
when the new Court was established. There 
can be no doubt on the question of conveni- 
ence and justice that the Subordinate Judge 
of Kumbakonam would be the proper person 
to dispose of this review petition. He is 
cognisant of all the facts which transpired 
before him, and it would be very inconvenient 
that a new Judge who had nothing to do 
with the original trial should be asked to 
hear the review petition. The observations 
of the Judicial Committee in Ravi Nath v. 
Goiohur (l) support this view. 1 have, there- 
fore, come to the conclusion that the order 
of the District Judge transferring the case 
from the file of the Kumbakonam Sub- 
ordinate Court to the new Small Cause 
Judge is ultra vires. On this ground, 1 
must reverse the order in this case and 
direct the Subordinate Judge of Kumba- 
konam to dispose of the petition on the 
merits. Costs to abide the result. 

f)rde? reversed, 

M.C.P. 

(1)2 N. W. J*. H. C. }V2:M). 


CALCUTTA HIGH COURT. 

Civil Rule No. c82 of 11117. 
February 11, 1918. 

Fresenti — Mr. Justice Teunon and 
Mr. Justice Newbonld. 

LALU SARDARani) uTuers - Defendants 
— Petitioners 
versus 

OHEDALl MRIOHA-Plaintiff 
— Offosite Party. 

l*roohicifd Small Cautae.'* Courtn Ari (IX uj 18^7) 
(tit amended htf Act. 17 of 1914 , Sell. II. Art. cL 
(ii) — Sait for value of paddy wrongjuUy aud forcibly 
taken a tray ivhetlier eoyuisable by Small Cause Court, 
A suit to recover tlic value of paddy alleged to 
have been forcibly, wrongfully and maliciously cut 
and taken aw'ay by tho defendant from the pos- 
soHsioti of the plaintiff is not cognisable by a 
Court of Small Causes, [p. 16, col. l.J 

Rule against the order of the Small 
Cause Court Judge, Barisal. 


FACTS appear from the judgment. 

Babu Ahinash Chandra Ghosh, for the Peti- 
tioner. — The defendant is the petitioner and 
the suit is for the recovery of the price of 
paddy alleged to have been wrongfully and 
forcibly cut and taken away by the defend- 
ant from the land in possession of the 
plaintiff. So, under clause (ii), Article 35, of 
the Second Schedule of the Provincial Small 
Causes Courts Act, as amended by Act VI 
of 1914, the suit is not maintainable in a 
Court of Small Causes. See Helaluddi Molla 
V. Abdul Gajur Mtdla {l),Ra7tiFraHad J’ramanik 
V. Sri char an Marahl (2), Adu Mala v. Nagar 
Bashi Mall) (3). 

ITeunon, J. — Was the objection as to jliris- 
diotion of the Court taken in the lower 
Court ? ] 

Yes. In the written statement it is stated 
that the suit is not maintainable in the 
Court of Small Causes. Even if the objection 
as to .jurisdiction was not specifically taken, 
that would not give jurisdiction to the 
Court to try the suit when the law expressly 
takes away such suits from the cognizance 
of the Court of Small (/anses. It has been 
held in many cases that where there is a 
total want of jurisdictioi:, omission or failure 
to take that objection w'Ould not vest the 
Court with jurisdiction. 

Babu Snresh Chandra Tahikdar, for the 
Opposite Party.— The objection as to the 
jurisdiction of the Court not having been 
specifically taken in the Court below, the 
decision of the Court below should not be 
interfered with in revision. 

[Teun< N, J. — Under the Amending Act VJ 
of 1914 the suit is not triable by a Court 
of Small Causes.] 

Then the plaint may be returned to the 
plaintiff for presentation to the proper Court. 
But the petitioner shall not be entitled to 
costs, as the objection now raised was not 
taken in the lower Court. 

J U DOME XT. — This Rule is directed against 
a decree made by the Small Cause Court 
of Barisal. The plaintiff brought his suit 
to recover the value of paddy and his claim 
has been decreed to the extent of Rs. 15. 
His allegations in the plaint were that 
this paddy being in his possession the de- 

(1) 41 Ind. Cas. 936; 21 0. W. N. oxlvii (147). 

(2) 41 lud. Cas. 276; 21 0. W. N. 1109. 

1 , 3 ) 33 lud. Gai. 728. 
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fendaut had forcibly, wrongfully and nialici- 
ouflly cat and taken it away. On these al« 
legatior]3 it is clear that under the Small 
Causes Courts Act, Second Schedule, Article 
35, clause (»), introduced into the Act by 
the Amending Act VI of 1914, the plaintifP*s 
suit was one not triable by a Court of 
Small Causes. We, therefore, set aside the 
decree against which this Rule is directed 
and return the case to the Small Cause 
Court Judge in order that he may return 
the plaint to the plaintifP for presenta- 
tion in the proper Court. 

Under all the circumstances we make no 
order as to costs. 

Decree set aside; Case returned. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 403 of 1917. 

January 17, 1918. 

Present: — Mr. Justice Abdur Rahim and Mr. 

Justice Nanier. 

SISTU SEBTARAMAYYA^Pi.aintikf— 
Appellant 
versus 

TADAPALLI SODEMMA — Defendant — 
Respondent. 

Civil Procedure Code iAct V of 1908), O. JXI, >. 2 — 
Civil Pfocedurc Code (Act XIV of 2r>7>l— 

Agreement h If decree -hMder to give time for discharge 
of decree 7iut certified to Court — Breach of contract — 
KxecuHon of decree in ninlation (f agreement •• Damages j 
suit for, maint a inability oj. 

No 8uic lies for damagoH for breach of iiii agree- 
ment by a decree-holder to give time to the judg- 
ment debtor for satisfaction of the doiTcc wlierc the 
agreement has not been certified to Court under 
Order XXI, rule 2, Civil Procedure Code, and there is 
no eonsideratioii to support it. []>. 17, col. i.] 

Venkata Sub rn mania Ay gar v. Koran Kannan 
.ihmodf 2ii Al. 19; 12 M. L. J. 113, followed. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Cooanada, in Appeal Suit No. 59 of 
1916, preferred against that of the 
Court of the District Munsif, Peddapur, 
in Original Suit No. 648 of 1914. 

FACTS appear from the judgment. 

Mr. I), Appn Row, for the Appellant, 
argued that failure to obtain the Court's 
sanction for (he adjustment out of Court 
only rendered the judgment- debtor liable 
)Q execution proceedings The reporting 


of the agreement would bar execution, 
but there was an independent cause of 
action on the agreement between the parties 
and a breach of the covenant by the decree- 
holder rendered him liable in an action 
for damages. The consequence of the 
failure to certify in time under the provi- 
sions of Order XAl, rule 2, Civil Procedure 
Code, was that the matter could not be 
pleaded in bar of execution, but the com- 
mon law right to seek reparation for breach 
of the covenant by a suit is preserved. 
As the judgment-debtor paid an instalment 
the agreement had consideration to support 
it. 

Mr. F. liamesam, for the Respondent, 
urged that the agreement itself was void as it 
was not made for consideration or with 
the sanction of the Court, and no right 
could be rested on it. Venkata Subramania 
Ayyar v. Koran Kannan Ahmed (1). 

Mr. Appii Nao was lieard in reply, 

JUDGMENT.— The plaintiff sues to re- 
cover damages from the defendant in some- 
what curious circumstances. The defend- 
ant had a decree for money against the 
plaintiff and there was an agreement arrived 
at between the parties by which the decree- 
holder consented to receive an amount less 
than the decree amount in several instal- 
ments, covering a period of two years, the 
hrst instalment being payable on the date 
of the agreement. It would seem that two 
instalments were paid to the decree- holder. 
In the payment of the 2nd instalment there 
was a delay of a few days, but the defend- 
ant waived the delay and accepted pay- 
ment, but would not receive the 3rd instal- 
ment sent to him and then took steps t) 
enforce the decree and realise the amount 
due upon the decree apart from the agree- 
ment. The agreement was never brought 
to the notice of the Court or sanctioned 
by it. The plaintiff says that he is entitled 
to recover damages from the defendant for 
violation of the agreement even though be 
could not set up the agreement as a bar to 
execution. But the agreement comes within 
the purview of section 257 A of the old 
Civil Procedure Code, ^Act XfV of 15!52, 
which lays down that 'every agreement to 
give time for the satisfaction of a judg- 
ment debt shall be void unless it is made 

(1) 26 N. 19; 12 M. L. J. 116. 
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for consideration and with the sanction 
of the Coart which passed the decree and 
such Coart deems the consideration to be 
under the circa nistances reasonable ’’ ft would 
be void on two groundf^: —first of all, it 
was not sanctioned by the Ooart, and 
secondly, there was no consideration for it. 
We cannot accept the contention that 
because the 1st instalment was paid at 
the date of the agrreement, ther^ was valid 
consideration for it. The case referred to 
by the District Munsif, Venkata Suhra- 
mania Ayyar v. Koran Kannan Ahmad 
(1), clearly shows that an agreement of 
this nature is an agreement to give time 
within the meaning of section 257 A 
and does not put an end to the relationship 
of judgment-debtor and creditor by ex- 
tending the time. It relieves the defend- 
ant from the obligation of satisfying the 
decree at any time he is called upon to 
do so by the decree holder. The agree- 
ment being void as not being sanctioned 
by the Court as required by law, no rights 
can arise to the plaintiff under such an 
agreement and the suit was rightly dismissed 
by both the Courts. 

The appeal fails and is dismissed witii 
costs. 

A ppea I d ism issed. 

31 . c. r. 


PUNJAB CHIEF COURT. 

Civil Revision PisTirfoN No. QjI lyiti. 

February 11, 1918. 

Present: — Mr. Justice Scott-Smith and 
Mr. Justice Shadi Lai. 

Firm of COPI MaL DUBUA DAS 

-^DaFENDaNT — PeTITIO.^'KR 
versus 

The JAIN BANK op INDIA, Limited, 
LAHORE ‘Plaintipf— -R<.si')ndent. 

Contract Act (IK of 1872), 181-, 2iH— Principal- 

an I agent Minor^ whether can act as agent --Firni, 
liability of^ for acUdinse by managing minor member — 
Minoi\ liability ofy on attaining majority. 

Where on the application of an aotiv’o minor iiieiu- 
ber of a firm who did most of the business of the 
firm, shares in a Limited Liability Company wore 
allotted to the firm: 


( 1 ) that as a minor can aot as an agent under 
section isi of the Contract Act, the fact that at the 
time of the application the member was not sai juris 
did not vitiate the contract botweon tho Company 
and the firm and that the firm was, therefore, liable on 
tho shares; 

(2) that as tho minor did no*; give notice 
within reason ible time after attaining majority of his 
repudiation, he was also equally liable. 

Petition, under section 25 of Aot IX of 
1887, for revision of the decree of the Judge, 
Small Cause Court, Lahore, dated the 19th 
August 19 U>, decreeing the claim. 

Lalas Tirath Him and Kahan Ghand^ for the 
Petitioner. 

Dr. Nand L il, for the Respondent. 

JUDGrMhINT.— After hearing argum^ts 
on both sides and considering the findings 
arrived at by the Judge, Small Cause Court, 
we are of opinion that no adequate ground 
for revision has been mide out. There can 
be no doubt whatsoever that Durga Das, 
purporting to act on behalf of the firm Qopi 
Mai Du^-ga Das, consisting of himself and 
his father, Gopi Mai, applied in July 19Dj 
for 20 shares in the Jain Bank of India, 
Limited, and paid Rs. with the application. 
The shares were duly allotted to the firm, 
and the letter of allotment was posted and 
presumably reached its destination. It is, 
therefoj*8, dear that the firm became a 
share-holder in rtospect of 20 shares, if Durga 
Das iiad the authority to act on its behalf. 
Now the Judge, Small Cause Court, finds 
that “ Duiga Das is an active member of 
the firm and he does most of the work of 
the shop,” and this finding reeeivt s support not 
only from the evidence of Gopi Mai but also 
from the general circumstances of the 
case. 

Now, section 184 of the Indian Contract 
Act shows that a minor can act as an 
agent. The fact that Durga Das was at 
the time of the application not sui juris 
does not, therefore, vitiate the contract be- 
tween the Bank on one side and the 6rm on 
the other. The firm is liable on the shares, 
and Durga Das having attained majority in 
1915 is equally liable, vide section 248, 
Indian Contract Act. 

We are accordingly of opinion that the 
defendant firm has been rightly held liable 
for the payment of the call money, and 
this application for revision is hereby dis- 
missed with osts. 

Revision dismissed. 
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MADRAS HIGH COURT. 

FULL BENCH. 

Civil Appeal No. 843 of 19U). 

February 20, 1918. 

Present : — Justice Sir William Ayling, Kt., 
Mr. Justioe Coutts Trotter and 
Mr. Justioe Seshagiri Aiyar. 

P A NDl RI V EE RAN NA — Plainti ff — 

APPBLLA^T 

versus 

GRANDHI VEERABHADRASWAMJ aLins 
VEERABHADRUDU — Defendant No. 2 — 
Respondent. 

I.rmlfatiitn {IX of HK)8), .*?. 21 — Acknon'lr(hiou'iif 
hij partne)., ^rhcther hi mi i tig on cu-pnrtnci' — JmplieiJ 
authorifij to acknon'l<'ilyt\ pf*>of of adniit-sihilif g of. 

Ill tho abBciiff of (lin‘t‘1 ovidonee that a vo- 
contractor or partner lias autlioriscd liis co^coiitractor 
or partner to make acknowlcd^menf h or ]>ay- 
menfs saving limilatiou on liis Leluilf. su(;li iiuilun ity 
< an 1)0 inferred from oth(*r cjrcniiisianct*.s, such as 
iho position of tlio «>tlior co>cnmract ors or partrers in 
the lnisin(‘KS. [p. 21, col. 1.] 

K. R. Firm V. Sot ha ltd rod u iHilhaninot 21 

liid. Cus. 25 M. I-i. »l. 501; 1^7 N. 1 40, lid lowed. 

yaJfifta}iraini(t(lu Viliui v. Itunmnnthan ihrttiar^ 
2 Ind. Cas. yol); ,0M.L. T. 102: 32 Al. d21 ai:d Sheik, 
Mohidven- Sahib v. (.)flic\al Assiyuee, 11 Ind. Cas. 332; 
35 M, 142; (1911) 1 M. W. N. 347; 9 M. L. T. 473, 
ovcrnilod. 

Appeal against the decree o! the Court 
of the Additional Temporary Subordinate 
Judge, Rajahmundry, in Original Suit 
No. 3 of 1916. 

This appeal coming on for hearing on 
the 28th September 1917 and on the Ist 
October 1917, upon perusing the groiiiids 
of appeal, the judgment and decree of the 
lower Court and the material papers in 
the suit, and upon bearing the arguments 
of Mr. V, Bamadoss, for the Appellant, and 
of Mr. T, liamachovdra Rao, for the Re- 
spondent, and the case having stood over 
for consideration till the 30tb day of 
October 1917, the Court (Chief Justioe and 
BCumaraswami Sasiri, J.) made the following 
ORDER OF REFERENCE TO A FULL 
BENCH. 

Wallis, C. J. — It is quite clear in this 
case that the 1st defendant and his adult son 
the 2nd defendant, carried on business as 
timber merchants with the joint family 
property. It is also clear that the advances 
made by the plaintiff were niade to them 
both and that the 2nd defendant was per- 
sonally liable on them as well as the Ist 
defendant. This is atundantly proved by 
the fact that the 2rd defendant has signed 


the setUements in the plaintiff's books 
Exhibit A, dated the 27th April 1907, and 
Al, dated the 12th September 1909, and 
the promissory notes D, dated the Ist May 
1907, and E, dated the 13th September 
1909. He did not sign the settlement 
A 2, the promissory note F, dated the 26th 
September 1910, or the letter J, dated the 
Ist October 1910, as he was absent, hut 
on the 7th February 1911 he signed the 
letter Exhibit G, set out in the judgment 
( f the Subordinate Judge, in which he 
stated that he and hi<9 father had been 
borrowing from the plaintiff, that his father 
had settled accounts on the 26th September 
1910 and signed in the (flaintiff's book, that 
he had not signed as he was not present 
and that subsequently they had received 
further advances to the extent of Rs, 4,000, 
In this letter he undertook to discharge 
both these amounts on his personal liability 
and added: ‘‘There subsists also my per- 
sonal liability for the whole of the amount 
payable according to your accounts. As 1 
did not sign in your accounts, this letter 
was written and given.’' He did not, how- 
ever, sign the subsequent settlement A8, 
dated the 7th September 1913, or the pro- 
missory note Exhibit H, dated the 7th 
September 1913, or the letter Exhibit K, 
dated the 9th September 1913, by which 
the Ist defendant acknowledged the joint 
indebtedness to amount to Rs. 9,8t55 and 
arranged for a further advance of Rs. 1,200 
for which they were to give a fresh 
mortgage. The plaintiff has given evidence 
in support of his case, and neither the 
tirst nor the 2nd defendant has ventured 
to go into the box and the witnesses called 
for the 2ud defendant to prove that he had 
no connection with his father’s business 
are contradicted by the doouments 
under his own signature already 
mentioned. There is evidence, and it is the 
2nd defendant’s case, that for the last few 
years he has been looking after a cloth 
business, and according to the plaintiff’s 
evidence the 1st defendant was the manager 
and always wrote the letters and invoices 
relating to the timber business. 

In these circumstances; the only question 
is whether the suit is barred against the 2nd 
defendant personally, and this depends on 
whether the Ist defendant can be assumed to 
have had implied authority to sign the 
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settlement in Exhibit A 4, and the letter 
Exhibit K on behalf of the 2ud defendant as 
well as himself. The last acknowledgments 
were made by the let defendant when he 
was managing the joint timber business, 
which was being carried on with joint family 
funds by the let and 2nd defendants as 
eo> con tractors or partners and while the 
2nd defendant was looking after another 
business. According to the decisions of 
this Court in Valasubramama Pillai v. 
Uamanathan CheLtiar (1) and in Sheik 
Mohtdeen Sahib v. Official Assignee 

(2) , these facts are not sufficient to raise 
a presumption that the let defendant 
had authority to make an acknowledgment 
on behalf of the 2iid defendant. In the 
latter case it was expressly decided that the 
fact of a partner being left in management of 
the business did not give rise to a presumption 
that he was authorized to sign acknowledg- 
ments. 1 have pointed out in jfv . R. V*. Firm v. 
Sathayavada Sitharama Swami (3) that 
a different view has been taken by other 
Courts in India in the oases cited, to which 
may be added halt a Par shad v. Babu Par shad 
(4) and, also apparently in England, where 
the statutory provisions are substantially the 
same as in India. The point is fully discussed in 
K. R. V. Finn v. Sathayavada Sitharama Swami 

(3) and, as it is one of great importance to 
the commercial community, we have decided 
to refer to a Full Bench the question whether, 
in the absence of direct evidence that a 
CO* contractor or partner has authorized his 
00 - contractor or partner to make acknowledg- 
ments or payments saving limitation on his 
behalf, such authority can be inferred from 
other circumstances such as the position of 
the other co- con tractors or partners in the 
businessi^ 

KutfARASWAMi Sastri, J. — I agree to the 
reference proposed by my Lord, as 1 am of 
opinion that the decisions in Valasubramania 
Pillai v. Ramanathan Chettiar (1) and 
in Sheik Mnhideen Sahib v. OSHcial Assignee 
(2) require re- consideration in the light 
of the decision in K, B. V, Firm v. Sathaya~ 
vada Sitharama Swami (3), which, if, I may 
say so with respect, gives cogent reasons 

(1) 2 liid. Cas. 309; 5 M . h, T. 102; 32 M. 421. 

(2) 11 Ind. Cas. 332; 35 M. 142; (1911) 1 M. W. N. 
347; 9 M. L. T. 473. 

(3) 21 Ind. Cas. 634; 25 M. L. J. 501; 37 M. 146. 

(4) 4 lud. Gas. 708; 82 A. 61; 6 A. I, J. 053. 


for placing on section 21 of the Limitation 
Act a more liberal eonstrnotibn in conformity, 
with the decisions of the othbr High Courts. 
There is no essential difference between the 
position of partners in England and India 
and if under section 251 of the Contract 
Act the act of one partner which is neces- 
sary for or is usually done in the course 
of the business binda^the other partners, 
there is no reason why acknowledgments 
of liability or payments made by one partner 
should not bind the others. 1 have rarely 
come across any instance where partners, 
while providing for authority to borrow on 
behalf of the firm, make any express pro- 
vision for acknowledguiBnts" or payments 
with reference to limitation. Very often the 
partnership agreement restridts the powers 
of certain of the partners to borrow, but 
when there is no restriction, business is 
conducted on the footing that one who has 
the power to borrow has also power to 
.settle accounts, make payments and in 
general to do all things necessary to 
ensure the credit of the firm. It is well 
known that Marvadis and Nattukottai 
Chettys who open account with persons 
insist on periodical s^lements and would 
make no further advaooas unless accounts 
are settled when required. The object of 
the settlement is to prevent disputes as 
to its correctness and pleas of limitation 
from being raised. It is difficult to see 
why partners who allow business to be 
coiid noted on lines which are well known 
to everybody should not be presumed to 
have given authority, in the absence of 
evidence that the authority to borrow was 
limited and excluded the doing of things 
which are ordinarily done where accounts are 
opened with money-lenders. 

I do not think that the wording of section 
21 concludes (he matter or makes any 
difference in the general law applicable to 
partners. The use of the words ‘*by reason 
only of’’ in the Acts of 1877 and 1908, instead 
of the words 'by reason of,’ suggests that the 
Legislature did cot intend to affect the 
powers of one partner to bind another by 
acts falling under section 251 of the Contract 
Act. If it is shown that one partner has 
been borrowing money, making payments 
and settling aooouiits without objection by 
the other partners, it may well be presumed 
that be was authorized to do so. There is 
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no reason why we shonld go farther and 
require an express authority treating the 
implied authority as useless fur the purpose 
of section 21. 

Section 21 is similar in language to 
section 14 of the Mercantile Law Amend- 
ment Act of 1856, which has received 
judicial interpretation in England so far as 
partners are concerned. The following pas- 
sage from Lightwood (time limit to action) 
correctly summarises the law in England 
on the subject. “Though the doctrine 
of implied agency as between oo*debtor8 is 
abplislied, one may still be the actual 
agent of the other so as to bind him by 
payment. In the absence of evidence to the 
contrary, one partner is presumed to be the 
agent of the other to make payments 
ill respect of partnership debts [^Gaodivin v. 
Parton (5)J and though the agency is in 
general terminated by a dissolution of 
partnership [ira^^OM v. Woodman (6)] it may 
under special circumstances be treated as 
continuing where for instance the retire- 
ment of a partner is kept secret and pay- 
ments of interest are made in the name of 
the firm, in re Tucker (7L 

I agree with the judgment in K. R, v, Firm 
V Salhayavada Sitharama Surawi (3), which 
deals fully with the English and Indian 
Statutes and decisions and which i.s entirely 
in accordance with my experience of the 
oonsciousiie.cs of the mercantile community 
and the course of business usually followed. 
The same view has subsequently been taken 
niLolfa Prashad v. Bobu Parshad (4) and in 
Abdulalli hadrndin v. llanchodlul Trikamlal 
(8) and in Karnudi Abdulla Allnrkhiav, Bora 
harimji (9). 


The question referred came on for hearing 
before the Full Bench on the 20tb February 
1918. 


(f») (1879) 41 L. T.9I. 

(6) (1875) 20 Eq. 721; 45 L. J Ch. 67; 24 W. U. 
47. 

7) (1894) 3 Ch. 429; 63 L. J. Ch. 737; 12 K. 141; 
71 L. T. 45,3. 

(8) 38 Tiid. (;a8. 873; 19 Bom. L. K. 8H at p. 95. 

(9) 26 liid. Chh. 9ir; 17 M. L. T. 35; 2 L. W. J3.3; 
17 Bom. L. R. 103; 19 C. W. N. 337; 13 A. L. .7. 121; 
21 C. Ji. J. 122; 28 M. L. J. 015; 39 B. 261; (1915; M. 
W. N. 608; 42 I. A. 48 


Mr. r. Bamadaoss, for the Appellant. — 
Section 2L of the Limitation Act is general. 
To make an acknowledgment by a partner 
or contractor binding on his co-partner or 
00 contractor, the section does not, in ex- 
press terms, say that there should be 
direct evidence of the latter’s authority. 
Such an insistence would wotk great hard- 
ship in commercial dealings. Applying the 
principles of section 251 of the Contract 
Act by which the acts of one partner 
generally bind liis co -partners, it follows 
that acknowledgments by one partner bind 
the other partners in the absence of any 
speciHc understfiriding between them to 
the contrary. The wording of section 21 
of the liimitatioii Act literally follows the 
corresponding provi.sion in section 14 of 
the Mercantile Law Amendment Act of 
1858, which has received a liberal judicial 
interpretation intending the requisites of 
proof to direct evidence of authority as 
well as to circumstances from which the 
authority may be inferred. 

The oases in Valnsuhrmnania Raina- 

not Kan Cheitiar (1) and Sheik Mohidetm Sahib 
V Assignee (2) have been wrongly 

decided. 

Mr, 1\ Uamachifidra Bno, fur the Ke- 
gpondent, argued contra. 

OPINION. — In this case the twodefendants 
carried on the busiiiess of timber merchants as 
a family hu.siness, they being father and son 
in an undivided Hindu family. They are 
sued on a debt which would be statute- 
barred in the absence of an acknowledgment, 
sufficient, within section 19 of the Limitation 
Act, to take it out of the Statute, There 
is .such an acknowledgment, hot it is only 
signed by the 1st defendant, the father, 
and the question is whether it ‘can operate 
as against the sou, the co-defendant, 
also. 

The learned Judges who referred the case 
have propounded a question about the answer 
to which we feel no hesitation, hut it is 
obviously referred to us becasue they felt 
a doubt as to whether the decisions in 
Valasuhromatiia Fillai v. Ramanaihan 
Chettiar (I) and Skeik Mohideen Sahib v. 
Official Assignee (2) did not preclude 
them from arriving at the conclusion which 
they clearly thought to be the right one. 
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The exaot question propounded is ‘‘whe- 
ther in the absence of direct evidence 
that a oo-oontraotor or partner has authoris- 
ed his oo-contractor or partner to make 
acknowledflrments or payments saving limit- 
ation on his behalf, such authority can be 
inferred from other circumstances such as 
the position of the other co-contractors or 
partners in the busines.s.*’ Onr answer is in 
the affirmative. We think that direct 
evidence of a specific authority to give ac- 
knowledgments is quite unnecessary, and that 
authority may be inferred from circumstances, 
though it is, of course, quite beyond our pro- 
vince to indicate what circumstances should, 
in our opinion, be deemed suffiiient to 
warrant the inference. It is imnortant to 
notice the exact wording of section 21 (2) 
of the Limitation Act. The section does 
not say that a person shall not be liable on 
aokno Aledgment signed by the partner by 
reason only of his being a partner but by 
reason only of a written acknowledgment 
signed by his partner; and it amounts to 
saying that if you have no more than a 
written acknowledgment signed by one de- 
fendant the fact that the other defendant is 
his partner cannot affect the latter’s liabil- 
ity. You could obviously have a case where 
one partner signed an acknowledgment in 
respect of a gambling debt of his own; but 
for the sub-section proof of the acknowledg- 
ment would be sufficient to fix the other 
partner with liability, a conclusion manifestly 
repugnant both to sense and justice. We 
see nothing in the sub-section to make it 
necessary to suppose that it is intended to 
apply to transactions conducted in the 
ordinary Courts of partnership business. 
We need only refer to the general principle 
of law embodied in section 251 of the 
Contract Act that partners are the agents 
of one another and that their acts done in 
the ordinary course of the partnership 
business bind the partnership. 

As regards the two decisions referred to, 
it is not quite easy to say whether they 
should properly be regarded as laying 
down as a condition of liability that there 
should be direct evidence of express 
authority to give acknowledgments. Bat at 
least one sentence in Sheik Mohvieen S^hih 
V. Oifidal A'iiignee (,2) lends colour 
to that view. White, C. J., referring 
to the forrper decision in Valasuhramania 


Pillai V. Ri,manathan GhtUiur (l\ says: 
“Following the piinciple we here [i. c., 
Valasubramama Pillai v. Bamannihan Chet- 
tier (1)] lay down, we have to see in 
this case if there is evidence that the 
person who made the acknowledgment 
had authority to do so on behalf of his firm.” 
Those words are capable of the construction 
that what is meant is direct evidence of 
specific authority, and they were obviously 
so regarded by the learned Judges who 
referred this question to us. If that be 
so, we have no hesitation in saying that 
they were wrongly decided and should no 
longer bs regarded as law. So oh a view is 
completely at variance with that taken by 
the other Courts of India and by the 
English Courts in their construction of 
the corresponding sections of the English 
Acts and would oWiously pat a premium on 
commercial dishonesty. 

Answered in the affirmative. 


M.C.P. 


ALLAHABAD HIGH COURT. 

Exkojtion Seco.vo Appeal No. 686 
OF 1917 . 

March 2, 1918. 

Present: — Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. Banerji, Kt. 
SRI PAT NARAIN RAI— Opposite Party — 
Appellant 
versus 

TIRBENI MISRA — Petitioner — 

BiE SPO N DR NT 

Civil ProeviUre Code (Art V of 190S\ O. XXI, r.1, 0, 
XXII, r. io^Ecerwt{on.—Djrree passed against deceased 
defendant, validity of -Decree, whether can he 
executed. 

No Court can mate a docroc against a dead man, 
and a decree so made is a nnllity. No question of the 
jurisdiction of the Court to make the decree arises 
iu such a case. [p. 22, col. 1.] 

It is a good answer to an application for execution 
a?ainst the alleged representatives of a judgment, 
debtor to show that the judgment-debtor was dead 
at the time the decree was made, and that such a 
decree is void and incapable of execution as against 
the dpceasod. [p. *22, col. 1. J 

Execution second appeal from a decree 
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of tbe bistrioL Judge, Gorakbpar, revers- 
ing that of tbe Mansif, Bansgaon. 

Mr. Harihans Sahai^ for the Appel- 
lant. 

Mr. hwar Saran, for the Respondent. 

JUDGMENT.— This appeal arises oat of 
ezeontion proceedings. It appears that a 
decree for pre-emption was obtained against 
three persons, one of whom was Bindeshri. 
It is alleged, and it is possibly oorreot, 
that all the three persons oonstitnted a joint 
Hindu family. The question of jointuess is 
not now before us. Bindeshri died and the 
present application was for execution against 
the surviving defendants and also against 
the sons of Bindeshri as his legal repre- 
sentatives. It was objected that Bindeshri 
had died before the decree was made. 
Having regard to the order of the Court 
below and to what happened when this 
case was before us on a previous occasion, 
we intend to deal with the case on the 
assumption that Bindeshri was dead at the 
time the decree was made against him. The 
lower Appellate Court has dismissed the 
application for execution as against the sons 
of Bindeshri as his legal representatives. 
This Court has held in the case of Jmdad 
Aliv, Jngan Lai (1) that it is a good answer 
to an application for execution against the 
alleged representatives of a judgment- debtor 
to show that tbe judgment- debtor was 
dead at the time tbe decree was made, 
and that such a decree is void and incap- 
able of execution as against the person so 
dead. This is an authority which we think 
we ought to follow, unless it can be 
shown that it is no longer law. It is 
contended that there has been a change 
in the new Code of Civil Procedure by 
the omission from Order XXI, rule 7, of the 
word '‘jurisdiction.” We think that this 
alteration in no way modifies the authority 
of the case to which we have referred. 
No question of “jurisdiction” of the Court 
to make the decree arises because no Court 
can make a decree against a dead man; 
and a decree so made is a nullity. In 
this view we think tbe decision of the 
Court below was correct. It is suggested 
that as the family is joint it was suffi- 
ciently represented by the members of 

(l) 17 A. 478; .-V. W. N. (1895) H Iml. Dor. 

(N.S.)63?. 


the family who were alive when the decree 
was made, and that it is unnecessary that 
the sons of Bindeshri should be named 
as judgment-debtors. A good deal might 
be said for this contention particularly if 
tbe pre-emption money is accepted by the 
joint family, but we have not to decide 
this matter :n the present appeal. We 
express no opinion as to what the effect 
of the execution of the decree against the 
surviving defendants will be. But we think 
the Court below was justified in dismissing 
the application for the execution against 
the sons of Bindeshri legal representa^ 

lives. The result is that the appeal fails and 
is dismissed with costs 

Appeal dismissed. 


MADRAS HlOll COL'RT. 

SKC3ND Civil. Appeal No. 1170 ok 19D). 
November 14, 1917, 

Present: — Mr. Justice Sesbagiri Aiyar 
and Mr. Justice Napier. 

TITTU GOPALACHAHIAB and others— 
Plaintiffs — Appellants 
rersus 

MAIYAPPACHBTTY and otbbrs — 
Defendants —Appellants. 

Paper Currency Act ill oj 1910), s. acope of — 
Negotiuhle Instruments Act {KXVt of 1881), .s. 19 — 
Note or bill payable to hearer on- entlorse rnent of payee., 
whether payable *on detnamV — i.’ vidcn<^f\ adniissHH ity 
in. 

A bill or note which is payable to the bearer who 
brings it to the place of payment on tho order of the 
payee, does not ofPend against Boction 20 of the Paper 
Currency Act and is an on demand note. The note is 
receivable in evidence and is made in 

accordance with law. [p. 23, cols. 1 A 2; p. 24, col. 1 .] 

Chidambaram Chettiar v. Ayyasami Th^van, 30 
Ind. Gas. 741; 40 M. 686; 31 M. L. J.401; (1910) 2M. 
W, N. 210; 4 L. W. 200j 20 M. L. T. 360 and Naehi- 
muthu Chetty v. Andiappa Pillaif 42 Ind. Cas. 706, 
(1917) M. W. N. 778; 6 L. W. 030, explained. 

A note which docs not fix any date for payment 
ia an 'en demand’ note. Also a note will be construed 
as an ‘on demand’ note if it is so expressed, [p. 23, 
col. 2] 

Per Seshagii'i Aiyar^ J.— -The principle underlying 
section 20 of the Paper Currency Act is that private 
persons should not be permitted to usur]) the 
privileges of the Glovernineiit, for the latter alone 
have the right fro gefc a note negotiaied by bare 
presentation. Thv language of an ordinary 
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currency note is what thaLegiglatnre intended should 
not bo copied by private partius. [p. 2;i, cola. I & 2.J 

Per Napier, J . — A bill of oxcbango is nonotheloRR 
payable on demand for the fact tbat the demand 
cannot bo made on the day when tlte bill is drawn, 
[p. 24, col. l.J 

Second appeal against tlie decree of the 
District Court, Madura, in Appeal Suit 
No. 258 of 1914, preferred against the 
decree of the Court of the Additional 
District Munsif, Madura, in Original Suit 
No. 154 of 1913. 

Mr. K. F. Krishnasamy Ayyar^ for the 
Appellants, 

Messrs. K, R, Ourusamy Ayyar and A, 
Suhharama Ayyar, for the Respondents. 
JUDGMENT. 

Seshaoiri Aitar, J. — The suit has been dis- 
posed of by the lower Courts on the pleadings 
and on the construction of the note 
annexed to the plaint. The learned 
District Judge says that as **it is a 
physical impossibility for it (the note) to 
have been paid on the day it was drawn,’* 
it was not a promissory^note. The learned 
Vakil for the respondents said that he 
would not rest his case on this view of 
the District Judge, If I understand the 
learned Judge rightly, unless the payee 
and the drawer are face to face with 
each other, no promissory note can be 
made payable on demand. Whether it 
takas seven days to go to Penang or 
24 hours from the place of execution to 
the place of payment, cannot matter if 
the view of the District Judge is correct 
that an on demand’ is payable eo instanii 
and should be paid the moment payment 
is claimed. No authority is cited hy the 
learned Judge for this proposition and 
neither I nor the learned Vakils are able 
to find any. 

The real question is, what is the nature 
of the document. The translation made 
by the interpreter shows that the note is 
payable to the bearer who brings it to 
the place of payment on the order of the 
payee. It is olear^ therefore, that there 
must be an endorsement by the payee. 
If this is the} correct view of the document, 
it does not offend against seotion 26 of 
the Paper Currency Afot. The principle 
underlying that seotion is that private 
persons should not be permitted to usurp 
the privileges of the Oovernment. For 
(bey alone have the right to get dk note 


negotiated by bare presentation. The 
language of an ordinary currency note is 
what the Legislature intended should not 
be copied by private parties. In Ghxdam* 
baram Ghettiar v. Ayyasitni Thevan (1) 
and in Nachimuthu Ghelty v. Andiappa 
Filial (2) the language of the note was 
such that there was no necessity for an 
endorsement before payment can be 
demanded by the bearer of it. who is not 
the payee under it. 

Mr. Gurusamy Ayyar then argued that 
the note postpones the payment of the 
amount due thereunder and is, therefore, 
obnoxious to seotion 19 of the Negotiable 
Instruments Act. In the brat place, I am 
unable to aoQept this construction of the 
note. What it provides for is, for postpon- 
ing the date on which interest shall 
accrue due on the note. I am not prepared 
to say that even the payment of interest 
is put off. A comparison of the English 
Bill of Exchange Act, section 10, with 
seotion 19 of the Indian Act shows that a 
note which does not fix any date for 
payment is an ‘on demand’ note. Also a 
note will be construed as an on demand* 
note, if it is so expressed. This is the 
clear meaning of seotion 10 of the 
English Act. Mr. Gurusamy Ayyar con- 
tended that even though a note may he 
made expressly payable on demand, if the 
time for the payment of interest or 
principal or both is put off, then the 
document i.s not a promissory note. The 
omission in the Indian Act to provide for 
cases of notes expressed to be payable 
on demand must be attributed not to any 
intention to depart from the English rule 
of law but to the view that if the 
expression is there, the Legislature need 
not provide foi it specially. 

Looking at the document from any 
point of view, the oonolusion of the 
Courts below is wrong and we must reverse 
the decree of both the Courts below and 
remand the suit for disposal on the merits. 
Costs will abide the result. 

Navidr, J. — The objection raised by the 
District Judge is absolutely without any 


(O 36 Tnd Cas. 741; 40 M. 585; 81 M. L. J. 401; 
10161 2 M. W. N. 210; 4 L. VT. 261; 20 L. T. 360. 
(2) 42 Tnd Cns. 706; (1917) M- VV. K 77^; 6 h. W, 
33g. 
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foundation. A bill of exchange is none- 
theless payable on demand for the fact 
that tte demand cannot be made on the 
day when the bill is drawn. There has 
been some discussion on the meaning of 
the document. The District Munsif and 
the translation department translated it 
in a way which appellant's Vakil con- 
tended was not correct. It has now been 
translated by the principal interpreter 
and my learned brother is satisfied that 
the translation is accurate. On the 
words as we have them now, it is clear 
that the payment of the bill is not post- 
poned to a future date and that it is not 
payable to any holder without endorse- 
ment. It, therefore, does not require an ad 
valorem stamp and does not offend against 
section 26 of the Paper Currency Act, 
the effect of which is explained in 
Chidambaram Ghethar v. Ayyasami Thfvan 
(1). The document is, therefore, both 
receivable in evidence and one made in 
accordance with law. The case will be re- 
mitted to the Court of the District Munsif 
for disposal. CoatJ^ will abide the 
result. 

Cane remanded, 

M. C. P. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1787 ok 1916. 

November 30, 1917, 

Present: — Mr. Justice Seshagiri Aiyarand Mr. 

Justice Napier. 

YAMAJALA SANJEVUDU- Plaintiff— 
Appellant 
rerbus 

NAKKA VENKADU and others— 
Defendants — Respondents, 

Civil procedure Code {Act XIV of 1882), 8, 336— 
Court sale-^^Resistance to possession hy third party— 
Delivery t order Jor, to purchaser, without enquiry into 
merits, ej^ect of— Non-enforcement of order within 
statutory period, effect of Suit for possession— Title 
based on sale certificate, whether liaUe to question 
^Estoppel— Civil Priccdure Code Act V of 1908), 
ss, 97, 99, 101- Evidence Act (/ of 187ii), s. 114. 

An order under section 336, Civil Procedure Code 
of 1882, IB linal, if no suit is instituted questioning 
its correctness within a year, in the sense that it 
cannot be re*opened after a year, that is, in cases 


whoro tko order upholds th© auction-purchaser’s 
Hirlit to possession, if there is an application for 
delivery within the tinio allowed by law, the pnrty 
against whom tlie order is passed ninnot l)o heard to 
say that lie will not. deliver possession us ho has a 
hotter title. But where tho order is unexecuted and 
the resister remains in possession, ho is nor. estopped 
from pleading, in defence to a suit for possession, 
that the plaintiff has no title to recover, [p. 25, cols. 
I & 2.] 

Fidnye Shikdar v. Ozceooddccn, 7 W. K. 87, followed. 

Arhnla v. Mnunnavu, 10 M. 3.')?; 3 Ind. Doc. (N. s.) 
1002, M'ihmnftd v. Auifajnin^9 M. h ,J. 131, distiu* 
‘‘•iiisht'd. 

The Civil IVticediire Code of 1908 does not 
provide for the investigation of tli(» claim of an 
ohjcctor who d(> 0 R not derive title under the judg- 
iiimit-debtor. The provision to that effect in seetioii 
335 of Act XIV of 1882 has not been reproduced in 
tlio new Code [ p. 26, eol. 1. j 

Second appeal against the decree of the 
Temporary Subordinate Judge, Ellore, in 
Appeal Suit No. 118 of 1915, preferred 
against that of the Court of the District 
Munsif, Tanuku, in Original Suit No. 37 of 
19i2. 

Mr. P. Naraynnmurthi, for the Appellant. 

Mr. U, Nurasimha Bow, for the Respond- 
ents. 

JUDGMENT.-This is a suit by an 
auction- purchaser to recover possession. 
He applied in execution for possession, but 
was obstructed by defendants. The Dis- 
trict Munsif passed the following order 
upon the application; the counter- petitioner 
has no witnesses. It is not necessary to 
take evidence in this case. It is orderfd 
that the property be delivered over to the 
petitioner at once. In case the counter- 
petitioners raise any further obstruction, 
they will be committed to .iail”. No at- 
tempt was made to obtain possession and 
we accept the finding of the Courts below 
that possession remained all along with 
the defendants. As more than 3 years had 
elapsed from the date of the order above 
referred to, the plaintiff brought this suit 
for possession basing his title on the sale 
certificate. The District Munsif held that 
the order for possession precluded the 
defendants from disputing plaintiff’s title. 
On appeal, the Subordinate Judge held that 
the order for possession was not passed on 
investigation ai.d that the defendants were 
not, therefore, estopped from showing that 
plaintiff acquired no title to the property. 
On the merits be found that the judgment- 
debtor, as whose property the suit site 
was sold, had no title to it the time 
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of the auction sale and dismissed the 
suit. 

We agree with his conclusion. Under 
section 335 of the old Code of Civil Pro- 
cedure, the law provided for the investiga- 
tion of the claim of an objector who did 
not derive title under the judgment-debtor. 
The present Code has abolished this provi- 
sion. It was anomalous that the rights of 
a person wh(3 was no party to the suit 
should he c included by summary proceed- 
ings in execution: and I lie Legislature has 
removed this anomaly in the present Code, 
liut as the present case is governed by the 
old Code, we have to see whether the order 
passed against the defendants has the 
effect of preventing them from showing 
that their title is superior to that of the 
plaintiff. Section 335 by its last clause 
provides that “the party against whom 
such order is passed may institute a suit 
to establish the right which he claims to 
the present possession of the property; but, 
subject to the result of such suit, if any, 
the order shall be final ’’ This can only 
mean that the particular order, if given 
effect to, should not be allowed to be re- 
opened after a year; that is to say, if 
there was any application for delivery of 
possession within the time allowed by law, 
the defendant e.iuld not be heard to say 
that he would net deliver possession as he 
had a better title than the plaintiff. But 
where the order remained unexecuted, and 
the defendant continued to be in possession, 
he is not e‘<topped from pleading, in de- 
fence to a suit for possession, that the 
plaintiff has no title to recover. He is not 
disputing the order passed in execution 
which section 335 said was oonolusive on 
him. He is contesting the plaintiff's right 
by proving thar. he has got a superior title. 
The decision in Fiday** Shikdar v. Oteeooddeen 

(1) is on all fours with the present case 
and we think that it was rightly decided. 
Mr. Justice Sadasiva Aiyar expresses oon- 
ourrence with the view tiken in that case 
in Ayyakutti Mankondan w,Penacami Koundan 

(2) . it is nut necessary to consider the 
arguments addressed to us that the learned 
Judge is wrong in his view that where 

(1) 7 W. B. 87. 

(2) 31 Ind. Oai. 615; 30 M- L. J. 404 at p. 411; 2 
Is, W. 1184. 


possession of a share is given by the order 
of the Court, that is not actual possession, 
we agree with him when he says that 
where the obstructor has not been dispos- 
sessed, the order does not conclude him 
in a subsequent suit from proving that the 
plaintiff has no title to sue. 

As regards Aohula v, Mamrnavu (3) 
there was a finding that the objector had 
no title; consequently it was incumbent or. 
him to sue to establish his title. In 
Muhamod v. Ayyappan (4) possession was 
given to the auction- purchaser which was 
not contested within a year. A subse- 
quent sDit by the objector based on title ^was 
disallowed apparently on the ground that 
the order as to possession which was carried 
into effect had to be vacated if the suit is to 
be decreed. 

We think these authorities do not affect 
the present question. In our opinion the 
defendants whose possession was not dis- 
turbed by the order are entitled to sustain 
their right to continue in possession by 
proving that plaintiff^s title is defective. 

The decree of the lower Appellate Court 
is right and we dismiss the second appeal 
with costs. 

Appeal dismissed, 

M.C.P. 

(3) 10 M. 357; 3 ind Dec. (n. s.) 1002. 

(4) 9M. li. J. 131. 


CALCUTTA HIGH COURT. 

Appeal PKOM Appellatk Dbcrke No. 1115 op 
1915. 

February 15, 1917. 

Presenh — Mr. Justice Fletcher and Mr, 
Justice Richardson. 

LAKHI CHARAN SAHA and otukbs-- 
Plainupfs— Appellants 
versus 

MOKAR ALI— Depekpant— Rbsponj»ent. 

Bengal Bevenue Sales Act {XT B. C, of 1859), s. 37 — 
** Protected interesW* — Bengal Tenancy Act {VJII B. C 
of 1885), «. 2lSettled raiyat holding land at fived ra 
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§f rent under ftermav^nt lease y whether can acquire 
right of occupancy. 

Gontrairt or no contract, every raiyat who is a set- 
tled raiyai of a village and obtains a raiynii interest 
in other lands in that village acquires a right of 
occupancy in those other lands. Gonseiiuontly, a 
settled raiyat of a village holding land within the 
village under the terms of a permanent lease at a 
fixed rate of rent has a right of occupancy in the 
land which is not annulled by a sale for arrears 
of revenue of the estate comprising tlie village. 

Appeal against the deoree of the 
Offioiating Additional Subordinate Judge, 
Chittagong, dated the 10th February 1915, 
affirming that of the Munsif, Hathazari, 
dated the 23rd August 1913. 

Bkbus Dhirendra Lai Kastgir and Khitis 
Chandra Sen, for the Appellants. 

Moulvi Ahdtd Jaurwad, for the Respond* 
ent. 

JUDGMENT. 

Flktghbr, J. — This is an appeal from a 
decision of the learned Officiating Additional 
Subordinate Judge of Chittagong, dated 
the lOtb February 1915, affirming the 
decision of the Munsif of Hathazari. The 
suit was brought by the plaintiffs to re- 
cover khas possession of the land in dis- 
pute. The plaintiffs pdrehased a revenue 
paying estate which was sold for arrears 
of revenue under the provisions of Act 
XI of 1859. The question in this case is 
**has the contesting defendant a protect- 
ed interest within the meaning of the 
proviso to section 37 of the Act”? The 
facts found are these : — First of all, it has 
been found that the contesting defendant 
is a settled raiyat of the village within 
the meaning of the Bengal Tenancy Act. 
Secondly^ it has been found that he holds 
the land in suit which is in the same 
village as the village of which he is a 
settled raiyat under the terms of a perma- 
nent lease at a fixed rate of rent. What- 
ever may be the law as regards other classes 
of raiyatSy it is quite clear on the terms 
of section 21 of the Bengal Tenancy Act 
that, contract or no contract, every raiyat 
who is a settled raiyat of a village and 
obtains a raiyati interest in other lands 
in that village acquires a right of occupancy 
in those other lands; and, if that is so, 
the present defendant seems tome clearly 
to have a right of occupancy in the land 
in disputCf If be has a right of occupancy, 


he comes clearly within the proviso to 
section 37 of Act XI of 1859, and has 
an interest which has not been annulled 
by the sale for arrears of revenue. In 
that view, I agree in the decision arrived 
at by the learned Judge of the lower 
Appellate Court. The present appeal, there- 
fore, fails and must be dismissed with 
costs. 

Rkmaruson, J.— i agree. 

Appeal dismiss'd. 


MADRAS HiGH COURT. 

FULL BENCH. 

SscoND Cjvil Appeal No. 1177 of 1916. 

March 4, 1918. 

Present : — .Sir John Wallis, Kt , Chief 
Justice, Mr. Justice Sadasiva Aiyar 
and Mr. Justice Spencer. 
PAZHAVATHIL MAVlIiAPUTHIA 
VEETIL CHINDAN NAMBIAR— 
Defendant No. 1— Appellant 
versus 

CUNHI RAMAN NAMHIAR and others — 
Plaintiffs — Respondents. 

Malabar Law and usage — Karoavaii, appointment of 
senior Auandraviin as, by family Karar — Removal 
of karnavan, suit for^ maintainahility of. 

Where the senior Anandravan in a Malabar Tarwad 
is appointed to the office of Karnavan by a 
family Karar whoreunder the existing Karnavan 
renounces or is deprived of his office, a suit will 
He to remove the Karnavan so appointed for inisoon- 
duct. [p. 28, ool. 2.] 

Cheria Pangi Achan v. Vnnalachan^ 38 Ind. Gas. 
6J3; (1917) M. W. N. 185; 6 L. W. 392; 32 M. L. J. 
323; 21 U. L. T. 329, explained. 

A family Karar to which all the adult members of 
a Tarwad are parties and by Which a perSOii is 
deprived of his status as Karnavan is not the same 
thing in the eye of the law as a unilateral act of 
relinquishment of his office by tlie Karnavan, though 
the result on his status as Karnavan may be the 
same. [p. 28, ool. 2. j 
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Second appeal against the decree of the 
oonrt of the Temporary Sabordinate Judge, 
Tellioherry, in Appeal Sait No. 535 of 1913, 
preferred against the decree of the Court of 
the District Munsif, Taliparamba, in Original 
Suit No. 39 of 1910. 

This second appeal coming on for hearing 
on the 3rd December 1917, upon perusing 
the grounds of appeal, the judgments 
and decrees of the lower Appellate 
Court and the Court of first instance and 
the material papers in the suit and upon 
hearing the arguments of Counsel on both 
sides, the Court (Seshagiri Aiyar and 
Napier, JJ.) made the following 

ORDER OF REFKRENCE TO A FULL 
BENCH.— This isa .quit to remove a Karnavan. 
The Courts below directed his removal. Mr. 
Anantakrishna Aiyar for the appellant 
contested the findings regarding the oharge.s 
framed against the Karnavan. There is 
evidence to support the findings and we are 
not prepared to differ from the Courts below 
on these points. The next contention was 
that, even if the charges are proved, they 
are not serious enough to entail the removal 
of the Karnavan. One of them which relates 
to the assignment of a satisfied decree to 
the 10th defendant, the son of the Karnavan, 
to enable the said defendant to bring 
Tarwad properties to sals is a very serious 
one. Both the Courts below have found that 
the conduct of the KarnavAn in this respect 
was fraudulent. Other charges also have 
been proved again.st him. They are all 
detailed in the judgments of the Courts 
below. We think that faking them all 
together, there is enough justification for the 
decree passed in the case. 

Mr. Anantftkrisbna Aiyar r«lied on (%e.riii 
Pangi Achan v. liatialachnn (l) and onn- 
tended that the suit was not maintainable, 
as the Ist defendant was not the de jure 
Karnavan, hut was appointed to his po.sition 
by a family Karar. The facts necessary to 
understand this contention are these: — The 
3rd defendant, (who has since died) was the 
senior in age and was the de jure Karnavan. 
He was removed by a Karar. Then the 2nd 


defendant, who is also now dead abd who 
was next in age, was in management. Dur- 
ing this period, the members of the Tarwad 
were dissatisfied with the way the affairs 
were being conducted. Therefore there was 
a family pounoil and Exhibit B, dated the 
17th May 1892, came into existence. All the 
members of the Tarwad were parties to that 
document. By its terms, the 2nd defendant 
was removed from the general management 
and the 1st defendant who was admittedly 
the senior Anandravan was constituted the 
Karnavan. The 2nd defendant was allowed 
to manage a family temple and to utilise 
the surplus income for his maintenance. 
The result of the Karar was that the 2nd 
defendant, the Karnavan, was substantially 
removed from his office and his duties were 
entrusted to the 1st defendant. As both 
the defendants were parties to this Karar, it 
was argued that the 2nd defendant must 
be deemed to have renounced his rights by 
his assenting to it. The decision in Kenath 
Puthen Vethl Tat^azhi v. Narayanan (2), on 
which Mr. Ramaohandra Aiyar relied, seeins 
to enunciate the following propositions: — (o) 
the renunciation by a Karnavan is binding 
on the Tarwad and is irrevocable by him, 
(6) this renunciation may be by a unilateral 
act o** by being a party to the contract by 
which his rights are superseded, and (r) by 
such renunciation, the next in age becomes 
the Karnavan de,'fure. Applying these conclu- 
sions to the present case, it may be said 
that the 1st defendant, who was the senior 
in age after the 2nd defendant, became the 
de jure Karnavan by virtue of the renuncia- 
tion implied by the Karar. It is true that 
some powers which ought ordinarily to have 
been exercised by the Karnavan were 
entrusted to the 2nd defendant. This may 
be taken to have entailed some restrictions on 
the full powers of the 1st defendant. In 
other respects his rights as Karnavan were 
re3ogi)ised and confirmed by the Ksrar. if 
this is the correct view of Exhibit B we 
think that a suit will lie to remove the 1st 
defendant. This conclusion is, in our opinion, 
not inconsistent with the decision in Cheria 
Pangi Achan v. Vnnalachan 11). But Mr. 
Anantakrishna Aiyar argued that this 
decision is authority for the larger pro- 


(1) .38 Ind. Caa. 513; (1917) M. W. V. 185; 5 L \7. 
32 M. h. J. 323; 21 M. 1.. T 329, 


(?) 28 M. 182; 14 M. L. J. 415 (F. B.) 
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position' that whenever a Karnavan is 
designated by a Karar, he is not liable to 
be removed by a suit. We express no 
opinion on the question whether, even though 
the Karar Kama van is not the senior in age, 
a suit may not lie at the instance of some 
of the parties to the Karar to remove him. 
But we think that when a de jure Karnavaii 
is recognised by the Karar, he does not 
acquire a higlier status than that which he 
originally pos.ces8ed. liowever the question 
raised is a very important one, affecting as 
it does the rights of management in numerous 
families in Malabar. AVe have, therefore, 
re.solved to refer the following questions for 
the decision of the Full Bench; — 

{a) Where a de jure Karnavan is a party 
to a family Karar by which his general 
rights as Karnavan, subject to some minor 
exceptions, are taken away, can he be said 
|P have renounced his rights hh Karnavanr' 

(/>) AVhen, under the above circumstances, 
the next iri age to the Karnavan is recognised 
as the Karnavan by the Karar, whether 
a suit will not lie to renicve him from the 
Karnavanshipi^ 

This second appeal can e on for bearing 
in pursuance of the above Order of Reference 
before a Full Bench. 

Mr. V, Annnffthrislfhi Aiyar^ for the 
Appellant, contended that the Ist defend- 
ant was not the de Karnavan as he 
was appointed to the office by the family 
Karar Exhibit B and as fhe 2nd defendant, the 
Karnavan, had not renoiinnced all his rights 
under the document, liaving been allowed 
by the Tarwad to manage a family temple, 
the Ist defendant could not be said to 
have all tie unrestricted powers of a 
Karnavan. Chcria Vangi Achan v. Unualachan 
(1) was authority for the proposition that 
no Karnavan appointed by a family Karar 
could be removed by suit. 

Mr. T, B. Ramachandra Aiyar^ for 
the Respondent, argued that as the 2nd 
defendant had substantially renounced all bis 
rights under the Karar, the Ist defend- 
ant, who was the senior Anandravan 
and who was appointed to the ofBoe of Kar- 
navan, became the de jure Karnavan and was, 
therefore, liable to be removed for mis- 
conduct. It was also urged that no dis- 
tinction eculd be drawn in principle tie- 


tween a renunciation made by the unilateral 
act of a Karnavan and a renunciation 
under a contract to which he an I the other 
members of the Tarwad were parties. 

Mr, Ananfa Krishna Aiyar replied. 
OPINION. 

Sadasiva Aivar, J. — It is clear to my 
mind that the Karar Exhibit B dated in 
1892 deprived the 2nd defendant of his 
Karnava«>tanam though with his consent 
and vested the oHice in the 1st defendant. 
The fact that the Tarwad (including the 
new Karnavan) gave the management of a 
temple and its income to the removed 
Karnavan did not affect the other results of 
the Karar, namely, the putting an end to the 
tenure of the second defendant's oflBce as 
Karnavan and the appointment of the first 
defendant to the .said office. The super- 
session of .second defendant’.^ rights by the 
family Karar cannot, of course, be affected 
by any subsequent unilateral act or expres- 
.sion of intention or* hi.s part. 

The 1st defendant became not only the de 
facto Karnavan but also the de jure Karnavan 
under the Karar and he can, therefore, be 
removed by suit for gross mi.sconduct. 

As soon as a Karnavan ceases to be such 
by death or removal, the next in order of 
seniority becomes the Karnavan, and any 
family Karar binding on the person who 
has ceased to be the Karnavan ceases to 
have any effect on the new Karnavan, 
**except perhaps where he has himself 
agreed in that Karar to be bonnd by those 
restrictions whenever he succeeded to the 
Stanom.” There is no scope for the framing 
of a .scheme of management by a Court 
under those circumstances. This was all 
that I intended to express in Cheria Tangi 
Achan v, Unnalachan (1). 

A family Karar to which alT the adnit 
members of a Tarwad are parties and by 
which a person is deprived of hi.s status a.s 
Karnavan is not the same thing in the 
eye of the law as an unilateral act of 
relinquishment of his office by the Karnavan, 
though the result on his status as Karnavan 
may be the same. 

I think that the question (a) referred to 
us does not arise for decision on the above 
view of the legal nature and effect of the 
family Karar Exhibit B and 1 would answer 
as regards question (6) that a suit will li^ 
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to ramove the KariiiivAn rsoogniBed bh such 
by a family Karar. 

WaIaLIb, C. J. — 1 agree* 

Spkncbb, j. — I agree. 

Question (fc) answered in the affirmative- 
M.C.P. 


ALLAHABAD HIGH COURT. 

Civil Revi.^ion No. 129 of 1917. 

February 5, 191^. 

Fme?iL— Mr. Justice Tudball and 
Mr. Justice Uafique. 
MUHAMMAD FARZAND ALl~ 

Plaintiff— Applicant 
versus 

RABAT ALI and OTHEKS — DEFfiNUANTi— 
Oppositk Partt. 

Civil proculun: Coih ( Acf T f»/ (>. •*.* I 

^ -Ajijtrai \u fdniia A rejcclni-^ 

-whofiirr entillvd to patj Courl-fre on appeal, 

All application uihI^'I’ O rder .XL1\ , rule 1 of tlio 

(^ivil l*roe<*duro Code askin;^ for loavr to a])p«‘al rn 
forma ^h( iipcHif wns r<.\joc*to(i under ttic proviso to the 
rtilo. Tlie applicant, tlion fih‘«l a jietitinn jirayiiiK 
thiit he niij;?lit la* permittt'd to pay Court-foes on his 
iiieiiKU'Sinduin f»f aj>petil. The petition was rojocted 
on the ground f.fiat Ihe appeal had already been 
dismissed : 

Held^ (1) that whai was rep'oted under t he provaso 
to Order XLIV, rule I. was the api»Iieatioii for j»er. 
mission to Jipponl In fonna paU}trro<^ and that the 
inemonindiiTii of ttj))>eal -wins still before the Court 

(2) that the Court lefiiseil to exercise, its jurisdic- 
tion in not allowing the Court-fees to he juiid on the 
niemorniidiim of nj>peal. 

Civil revision from an ordtr of tlie Dis» 
Iriot Judge, Meerut. 

Mr. Iqbal Ahmad, for tbe Applicant. 

Mr. Uma Shankar Bajpai, for Mr. 8. 3i. 
Snlaiman, for the Opposite- Party. 

JUDGMENT.— The present applicant 
brought a suit in forma pauperis for posses- 
sion of oertain property which had been 
mortgagtsd- He sought to recover posses- 
sion without payment of any sum of money. 
On the 15tli of July 1916 the Court gave 
a decree for redemption of the mortgage 
on payment of Rs. 4,301- 3- 2. On the 19th 
of August be tiled an application under 
Order XLIV, rule 1, together with a memo- 
randaxn of appeal as directed therein asking 
fur permission to be allowed to appeal in 


forma pauperis* The Appellate Court direct- 
ed further enquiry by the Court of tirst 
instance into the alleged pauperism and on 
the 15th of February, that Court reported 
that the applicant was a pauper. On the 
17th of February 1917, the Court then 
took action under the proviso to rule 1 of 
Order XLIV. It examined the judgment and 
the decree and rejected the application 
under that proviso. Information of this was 
Bent to tbe applicant by post and he received 
it on the 17th of AMarch 1917. On the 
20th of March 1917 the applicant tiled 
a petition stating that he had received a 
post'Cftfd from the Court intimating that 
his application for permission had been 
rejected. He, therefore, prayed that he might 
be permitted to pay the Court fee on his 
memorandum of appeal. On this the lower 
Court passed the following order:— Yes- 
terday the applicant tiled a petition request- 
ing to be allowed to deposit fees and to 
prosecute his appeal. His appeal was dis- 
missed on the 17th of February last. I reject 
hifl petition-’* The Court, therefore, refused 
to exercise its jurisdiction in not allowing 
the Court-fees to be paid, under the impression 
tliat the appeal had been dismissed on the 
17fch of February, rhis is clearly wrong. 
The appeal had never been dismissed. The 
memorandum of appeal is still before the 
Court February what was 

r«ipntfid was the application for permission 
in forma pauperis. We think that 
in the oircomstances the applicant should 
have been allowed to pay the Court fees if he 
s„ wished, aud we allow this applioatioi, 

aud direct 

to be done. Any question of limitation 
that may arise wiH be decided by the 
Court in the usual way according to law- 
The Court below will ti* a time within 
which the applicant will pay the Court- 
fees. In regard to the oasts of this appli- 
cation, they will be costs in tbe cause and will 
Abide the result. 


Application allowed. 
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LIKSUHANAN CHETTT V. PA4.AN1APPA CHSTTY. 

.MADRAS HIGH COURT. 

Civil Miscellamkous Petition No. 24b 
OP 1918. 

March 18, 1918. 

J‘resent:— Mr. Jostioe Sadasiva Aiyar and 
Mr. Justice Napier. 

LAKSHMANAN CHETTY indctheks — 
Appellants — Petitioners 
versus 

P. P. V. PALANIAPPA CHETTY and 

OTHERS — Respondents. 

Cici! Procedure Code {Act T of lf08), O. XLl, rr, L, 
b—Ap})eal--Stay of erccutioHj o iiplicafion for, 
pending di>iposal of appeal -Sinn of sale— Powers of 
ApiH'llatc Cou rt — Jurisdiction. 

All Appollato Court lias iJower, on an onV*nal 
l>etitioii prosontccl to it, to direct stay of sale of 
irninovoablc propoi-fcy in execution of the decree 
iiudor appeal before it. The inherent powers of the 
Appellate Court recoj^iiiaed by Order XLI, riil<‘ 5, 
Civil Procedure Code, are ii<‘t cut down or 
limited by the special aud exceptional power con- 
ferred on t ho c.xocutinj^ Court by Order XL! , ruh* 6. 

Kanuiappan Chet I i v. Mtihikavasagain Chetti, 17 
liid. Cus. 70^^; 23 M. L. .1. 077, dissented from. 

Petition pray in fir that in the oiroumstanoes 
stated in the affidavit tiled therewith the 
High Court will be pleased to issue an 
order directing stay of further proceedings 
in execution of the decree by way of con- 
firmation of sale in Original Suit No, 75 
of 1914, on the file of the Court of the 
Temporary Subordinate Judge of Ramnad 
at Madura, pending the disposal of Appeal 
Suit No. 350 of 1917, preferred to the 
High Court against the decree of the Court 
of the Temporary Subordinate Judge, 
Ramnad at Madura, in Original Suit No. 
102 of 1916. 

Mr. K. V, Krishnasaini Ayyav^ for the Peti- 
tioners. 

Mr. JT. Bashyam Ayyangar^ for the Re- 
spondents. 

ORDER — As regards the preliminary 
objection that no petition under Order XLl, 
rule 5, of the Code of Civil Procedure 
lies in this Court in respect of a stay of 
sale of immoveable property, Wallis, 0. J., 
and Haiinay, J., doubted in Civil Miscel- 
laneous Petition No. 1595 of 1914 (in 
Appeal against Order No. 17o of 1914) the 
soundness of the decision in Kanniappan 
Ohetii V. Manikavasagom ChetH (1), which 
was quoted in support of the objection. We 
are inclined to go further and dissent (with 


ALAUDIN SABKB V, SECRBTART OK STATE. 

great respect) from the decision iu Kanni- 
appan Chetti V. Mantkavasagam Ohetii (1). 
The inherent powers of the Appellate Court 
clearly recognised by Order XLT, rule 5, 
cannot be h^eld to have been cut down or 
limited by ' the special and exceptional 
power conferred on the executing Court by 
Order XLI, rule 6, which rule seems to have 
been clearly intended in order that the 
executing Court might be compelled to 
exercise it in emergent cases for the benefit 
of the judgment-debtor [see also the per- 
tinent observations of Mookerjee, J., in 
Triheni Sahu v. Bhagwat Bu.t; (2) and Batna 
Prasad Hay v. Anukul Chandra (3)]. We over- 
rule the preliminary objection. 

On the merita it ia not the decree under 
appeal that is sought to be executed by 
the sale of immoveable property but an- 
other decree against the execution of which 
the decree under appeal refused to grant 
an injunction. The present petition is not 
for a temporary injunction but it is for 
stay of execution of the decree under appeal. 
The decree appealed against not being under 
execution Order XU, rule 5, does not apply, 
and this petition is misconceived. It is, 
therefore, dismissed with costs. 

Memorandum of costs will follow. 

Appeal dismissed, 

M. c. P. 

(2) 34 C. 1037; 11 0. W. N. 1030; 0 C. L. J. 208 
(F.B.). 

(3) 27 inti, (Jas. 444; 20 (?. L, J. 512. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 390 ok 1911. 
March 19, 1913. 

Present: — Justice Sir Ralph Benson, Kt., and 
Mr. Justice Sundara Aiyar. 
ALADDIN SAHEB and another 
Plaintiffs — Appellants 
versus 

Tab SECRETARY on STATE kok 
INDIA IN COUNCIL, i r N. S. BRODIB, 
Collector of North Abcot, 

AND 0TBEB8 — DEFENDANTS — RESPONDENTS. 

ifadras Lattd Eiitroacimeni Act {III Mad. of 1905), «. 8 


(1) 17 Ind. C»8. 768} 28 M. L. J. 677. 
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— Pathway on private landj ohstnicUon of, hy >nL'n€i -- 
Penal aMcshment, levy off legality of. 

(rovernment have? no right aiicler Madms Act III 
of 1905 to levy penal asseBsment where an owner of 
land obstructs a pathway over the land to which 
the public have acquired a right of user. 

Second appeal against the decree of the 
District Court of North Aroot, in Appeal Suit 
No. 107 of 1909, preferred against the decree 
of the Court of the District Mu naif, Vellore, 
in Original S^it No. 123 of 1907. 

Mr. Q. 0. Adam, for the Appellant. 

Mr. G. F. Napier^ Government Pleader, 
for the Crown. 

JUDGMENT. — The suit was for a declara- 
tion of the plaintiffs’ absolute right to the 
sight of a pathway, free from any public 
right of way, to recover the pena) 
assessment levied by Government on the 
footing thab the pathway belonged to it 
and not to the plaintiff, and for an in- 
junction to restrain Government from in- 
terfering with the plaintiffs’ enjoyment of the 
pathway as their absolute property. Both 
the lower Courts have found that the 
public ha%e been walking along the way as 
a matter of right and not with the plaintiffs* 
license as urged by them, and that the 
public have a right of way. The plaintiffs 
did not contend that the right of way 
was abandjoned by the public and we can* 
not, therefore, allow the contention to be raised 
at this stage. It is then argued that the 
ownership of Che pathway is in the plaintiffs, 
though the public may have a right of 
way, and that, therefore, Government had 
no right to levy penal assessment under 
Madras Act III of 1905. The District Judge’s 
view that even in such a ease penal as- 
sessment could be lawfully levied is not 
sound, as Act 111 of 1905 allows penal 
assessment only where Government property 
is encroached on. But the plaintiffs did 
not contend in the first Court that they 
were the owners of the pathway even if 
the public had a right of way. The ques- 
tion presented to the Munsif by the parties 
was whether the pathway belonged to the 
plaintiffs and the public walked along it 
only with their license, or whether the 
public did so because the pathway belonged 
to Government. A right of way in the 
public was taken to carry with it the 
right of ownership in the pathway on the 
part of Government. The point that the 
public might have a right of way as an 


easement should have been raised •in the 
first Court, as it was one oh which the 
parties would be entitled to adduce evidence. 
The Munsif, moreover, found that the 
plaintiffs failed to establish their owner- 
ship. The fact that the site is not marked in 
the survey plan as Poramboke'he regarded 
as not conclusive. On the other hand, the 
Union metalled the pathway and built 
culverts so early as 1894 without any 
assertion of their ownership by ; the plaint- 
iffs. We see no reason for not accepting 
the Mnnsif’s finding that the plaintiffs’ 
ownership of the site was not proved. We 
dismiss the second appeal with , the costs 
of the first respondent. 

Appeal dumtssed, 

M o.r. 


ALLAHABAD HIGH COURT. 
Skcono Civil Appbal No. 770 of 1916. 
March 7, 1918. 

Presenti-^Sir Henry Richards, Kt, /C hief 
Justice, and Justice Sir P. C. Banerji, Kt. 
SHANKAR L AL — Pla i nti ff — Appb llamt 
versus 

RAM BABU — Dbfbnoant — Re»pondb»t. 

Civil Procedure Code (Act V of 190S), 0. XX, r. 16 — 
Partnership Death of partner "^Accounts, suit for, by 
surviving partner against representative of deceased 
partner, maintaifuihility of. 

The personal represoniativc oi a deceased partner 
is bound to give an account of what has been 
received on behalf of the partnership, but he 
will only be liable for the person he represents to 
the extent of the assets he receives. The more 
fact that a minor representative is personally unable 
to give the accounts will not absolve him h‘om the 
obligation of getting the accounts prepared by the 
persons Avho won? conversant with what took 
place and what money was received and 
spent and who were acting either for the deceased 
partner during his life or for the minor and the 
estate of the partner after his death, [p. 32, cal. 2.] 

Where a surviving partner sued the representative 
of a deceased partner for accounts, alleging that a 
much larger sum in connection witli the partnership 
business was received by the deceased partner’s 
estate than the plaintiff had rooeived and that there 
would be a balance payable to him upon taking 
accounts: 

Held, (1) that the suit was maintainable; fp. 82, 
col. 2.] 

(2) that the proper procedure for the Court 
was to pass a pmliminary decree directing that 
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t*:ich party kIiouUI furnish an nccouiit of whut iiad 
heon if'ceivocl jiiitl wlint liait been spent, [ji. col. 

Second appeal from a decree of the 
District Judge, Agra, confirming a decree of 
Miineif of Agra. 

Atr. Kailas Nath Katju, (with him Mr, Shiam 
Krishna Dur)^ for the Appellant. 

Mr. Mangal Prasad Bhargava^ for the Re- 
gpondent. 

JUDGMENT. — We think that both the 
Courts below have taken an extremely 
narrow and technical view of this case. 
It appears that one Puran Chand had a 
lease of the grass farm at Agra. He took 
into partnership the plaintiff. They were 
to provide the capital between them and 
to share in the profits. Puran Chand 
died. The plaintiff then instituted the 
present suit, alleging that he had received 
certain monies and that Puran Chand and 
after his death his minor son received further 
money in connection with the joint enter- 
prise. He alleged that there was a much 
larger sum received by Puran Chand’s estate 
than he had received and that there 
would be a balance payable to him upon 
taking accounts. He accordingly asked 
that the accounts should be taken. The 
Courts below have dismissed the suit, 
holding that it was not maintainable and 
that the minor could not be liable to 
render accounts. It seems to us (assuming 
the plaintiff’s allegation to be true) that 
it would have been a very right and pro- 
per thing that the minor should have been 
ordered to render an account of the monies 
received by Puran Chand or after his death by 
his estate in respect of the enterprise. It is 
said that he (the plaintiff) ought to have 
claimed a definite sum. It is only after 
he knew what had been received by the 
other side and what expenses had been 
incurred that he would be in a position 
to name the sum that ought to be paid 
to him, The learned District Judge says 
that it will be most unfair that the plaint- 
iff should escape rendering an account 
whilst the other aide was ordered to render 
accounts. We cannot understand what there 
was to prevent the Courts below, if it was 
objected on behalf of the minor defendant 
that it was not admitted that the plaintiff 
had only received the sum he alleged, to 
have directed that be also should furnish 


an account of what he had received and 
what he had expended. We think that 
the personal representative of a deceased 
partner is bound to give an account of 
what has been received on behalf of the 
partnership. Of course the personal repre- 
sentative will only be liable fr)r the per- 
son he represents, to the extent of the 
assets he receives. What we think the 
Court below ought to have done was to 
have passed the preliminary decree direct- 
ing that each party should furnish an 
account of what has been received and 
what has been spent. These accounts 
after they have been filed can be ac- 
cepted or objected to in the ordinary 
way and dealt with by the Court. It may 
be objected that the minor is unable to 
give the accounts. The mere fact that be 
is personally unable to give the accounts 
will not ab.solve him from the obligation 
of getting the accounts prepared by the 
persons who were conversant with what 
took place and what money was received 
and spent and who were acting either 
for Puran Chand during his life or for 
the minor and the estate of Puran (Jhand 
after his death. We allow the appeal, set 
aside the decree of both the Courts below 
and remand the case to the Court of first 
instance, through the lower Appellate Court, 
with directions to re-admit the .suit in its 
original number and to proceed to deal 
with the same having regard to what we 
have said above. The Court can deal 
with the case as near as possible on the 
lines of the provisions of Order XX. rule 
15, of the Code of Civil Procedure mak- 
ing a preliminary decree for an account. 
Costs here and heretofore will be costs 
in the cause. 

Appeal allowed; Case remanded* 
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ABDUL KABrM V. IIKBERDNESSA. 

CALCUTTA HIGirCOURT. 

Appeal FKOJ4 Order No. 68 of 1917. 

January 7, 1918. 

Present: — Mr. Justioe Riohardson and 
Mr. Juntice Beaohcroft. 

ABDUL KARIM — Appell/lkt 
versus 

MKMERUNKvSSA dauuhter of 
BARTER BHUYA and otders— 

RasPO.vmENTS. 

Otonpronitw^ tvhrfhfrr binding on pi?r.<on not party 
to it Kxvcutiou Sale sot aside on romproiniseheltoeeii 
awot mv- purchaser and nwrhjayce Snrplus sile- 
proc*^eds taken airay by jtidyniout-dohtcn\ u'hcfUor 
liable to he refunded by order of Coai f on romprotnise — 
A ppeal —llcriKion. 

No oiKMtan l)(i bound by u oonijiromist* f<» wliioh 
bo is not n parfy. [p f?o! 2.] 

Afffirtli(< sabMii* :l raiyafi liolilinsf in cxocution of a. 
reiit-decroo, f ho luort^Jii^Cco of ri.o Ijnldini^, who in 
oJcocMition of hi>» ni*)i*(.;^fig'(!.«l(.*civo lifid piirrh.a.so<i tho 
Jioldiii^, applied to liavtj i ho salt' sot aside* nmb‘r the 
provisions of Ordor XXI, ndt^*ne>f the ( ivil Proceduro 
Code A compronn'so was offoctoel between liirn 
ai'd the auction-puKdiaHor of tin* holdiii^f and waA 
tdveii effect to l*y an order <.)f the Court which was as 
follows : — 

“The application for set tin*' aside tlio sale is 
grant(‘d in terms of the yolcnauiah and the snh* is S(*t 
aside. The jinixi'inont-dehtors will <teposit. tlie snrfdns 
saln-procetnJs taken bv them at once for payment to 
the petitioner”: 

Held, that the order relatinir to the refund of the 
surplus sale. proceeds was not bindiii^^ on the judjf- 
ment-debtors wdio were no party to the coinproiiiise 
and was not e^upubleof e.xecntion a.sa«^Hinst tlieni, that 
there w'aa no jurisdiction to make the ordc?r in the 
tirst instance and there w'as no juiisdiction to enforce 
it [p. R4, col I.] 

/ie/d, also, that no appeal laylo the Hiu;h Court 
oil behalf of the jiidf^rntiiat-dobtors hut the matter 
was one for revision l»y tdie Hifith Court, [p col 2.J 

Appeal against the order of the District 
Jud^e, Noakliali, dated the Jst of 
December 1916, reversing that of the 
Munaif. 8rd Court at Sudharam, dated the 
24th of July 1916, 

FACTS of the oa.se appear from the 
judgment. 

Baba Bhagirath Chandra Das, for the Appel- 
lant. — The judgment debtor not having 
been a party to the oompromiae effected 
between the mortgagee and the auction- 
purchaser, whatever order might have been 
made by the Court on that compromise 
would not be binding on him. 

The application was merely for setting 
aside the sale under Order XXI, lule 90, 
Civil Procedure ('ode. On such application 
any order passed by the Court for paying 
back the money taken out from the Court 

3 


by the judgment-debtor as surplus sale* 
proceeds was without jurisdiction and hence 
invalid and not binding upon the judg- 
ment debtor. There is, therefore, no juris- 
diction to enforce the order which was 
pas.sed without jurisdiction and was, therefore, 
inoperative. 

Bahu Jatindra Kumar Sen Gupta, for the 
Respondents.— By the compromise the sale 
was set aside and the order passed by the 
Court on such compromise directing the 
re-payment of the sum received by the 
judgment debtor from the Court as surplus 
sale proceeds is within jurisdiction. 

Even as.su ming that the order for the 
refund of the surplus sale-proceeds was 
without jurisdiction, the order cannot be 
challenged in execution proceedings, be- 
cause the executing Court cannot go behind 
that order as it stands. See Kalipada 
Sirkar v. Harirnohan Dalai (1), When that 
order stands and is not set aside by suit, 
appeal or review as being null and void, 
the Court which is asked to execute that 
order cannot refuse execution on the ground 
that the order was made without jurisdic- 
tion. 

Bahu Bhngirath Chundru Das, in reply. 

JUDGMENT. — The appeal and the Rule 
before us relate to the same matter. In 
my opinion no appeal lies in the present 
case and the matter must be dealt with 
under the Rnle, 

The whole question is covered by the 
simple proposition that no one can bo 
bound by a compromise to which he was 
not a party. The compromise in the present 
case related to an execution sale which 
had taken place in the course of executing 
a decree for rent obtained by the land- 
lord of a nnya^i holding against his 
tenant. The bolding was sold and was 
purchased by the auction -purchaser for 
Rs. 400. The landlord satisfied himself out 
of the money and the balance Rs. 353 and 
odd was taken by one of the judgment- 
debtors as the representative of the rest. 
Then the mortgagee, to whom the holding 
had previously been mortgaged and who 
had obtained a decree on the mortgage 
and had in execution of that decree pur- 
chased the holding, though he had never 

(1) 85 Tud. Cas 856; 21 C. W. N. UOk 21 C. L. J. 
875; 44 0. 627. 
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leceived reoognitiou from the landlord, came 
ill and applied to have the sale set aside 
under the provisions of rule 90 of Order 
XXL It was in oonneotion with that appli> 
oation that the compromise in question 
was arrived at. The mortgagee came to 
an agreement with the auction- purchaser 
by which the sale was to be set aside on 
condition that the mortgagee paid to the 
auction purchaser the sum of Rs. oOO and 
the mortgagee was to be at liberty to 
recover the balance of the sale proceeds 
previously taken out by the representative 
of the judgment-debtors. Now, as between 
the mortgagee and the auctiori-purchaser 
that may be, and no doubt was, an entirely 
valid and binding agreement, but in the 
nature of things the compromise can have 
no binding effect upon the judgment- 
debtors who were no party to it. No 
doubt the order made upon the onnipromire 
was in the following form: “The appli- 
cation for setting aside the sale is granted 
in terms of the s<thnamak and the sale 
is set aside. The judgnient-debtore will 
deposit the surplus sale-proceeds taken by 
them at once for payment to the petitioners.'* 
Some attempt has been made to argue as 
to the latter part of this order that it is 
in some way independent of the compromise. 
But obviously the order arose out of the com- 
promise and depends upon the setting aside of 
the sale. What the mortgagee is attempting 
to do now is to execute that order against 
the judgment- debtors, that is to say, to 
execute as against the judgment-debtors 
an order founded upon and dependent upon 
a compromise to which they were not 
parties. The application was dismissed by 
the Munsif in the first Court, but on 
appeal the learned District Judge for reasons 
which 1 am unable to appreciate has made 
an order in favour of the mortgagee. In 
my opinion, whatever rights the mortgagee 
may have to the surplus sale- proceeds 
taken out of Court by the judgment-debtors 
or their representative, as to which we say 
nothing, he had no right to treat this order 
made on the compromise as an order bind- 
ing on the judgment- debtors and capable 
of execution as against them. There was 
no jurisdiction to make the order in the 
first instance and there is now no juris- 
diction to enforce it. In my opinion, there- 
fore, the order of the learned District 


Liylb 

Judge on appeal must be set aside and 
that of the Munsif rejecting the applica- 
tion of the mortgagee must be restored. 
The petitioner will be entitled to his costs 
(of this Rule) and in the Court below. 
We assess the hearing fee in this Court 
at two gold viohurs. 

The appeal is, therefore, dismissed and 
the Rule made absolute as above. 

Beaghcrokt, J. — 1 agree. 

Appeal dismissed] Rule }uade absolute. 


ALLAHABAD HIGH COURT 
Civil Revision No, ISJ or 1917. 

March 19, 1918. 

IWesent: .lustioe Tudball and 

Mr. Ju-itice Abdul Raoof. 

KALI CHARAN PANDK and otbeks— 

PlAINTIFES — A prLlCAMS 

rersus 

GUPT NATH MISRA and otheks— 
Dekendanis — Opposite PART^ . 

ijii'il pFftccilni'c {Act r <'/ Sch. 11^ piru6. 

14 , 15 — vl rh i f. ni lion— A > 'Vf rd b u .so m e out nf sr i:c ml 
arbit rniors, vaJidiftj of. 

'Pht; purl i<.‘w to a dispulo roforrod it jo six arbitrators 
agrooing tluit l lio verdict slM)idd be, if necessary, I be 
verdict of the majority. Tbo arbitrators recorded 
the evidmioe of t lie parties, but no decieiim was 
arrived at. Thereupon two of the arbitrators with- 
drew, ami tlie remaining arbitJ-ators, after notice to 
the defendants but in their absence, recorded afrc.««h 
the evidence offered by the plaintitfs and gave an 
award: 

Ileldj that I he awaril, being based ii])on fresh 
])rocoedirge and fresh evidence taken by four out 
of six arbitrators, was invalid and illeg^al. [p. 36, 
col. 1.] 

Civil revision from an order of the District 
Judge, Allahabad. 

Mr. Uma Shankar Bajpai^ for the Ap- 
plicants. 

Mr. Kailas Nath Katju, for the Opposite 
Party. 

JUDGMENT. — This is an application in 
revision arising out of arbitration proceed- 
ings. The facts briefly are as follows: — 
The parties to the dispute agreed to settle 
it by arbitration (out of Court). There was 
no suit pending. They referred their dis- 
pute to six arbitrators agreeing that the 
verdict should be, if necessary, the verdict 
of the majority. The arbitrators met on 
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tLe loth of February 1915, The parties 
produced evidence which was recorded. 
The arbitrators agrain met on the 19th or 
20fch of February. They discussed the 
matter and apparently were soon divided 
into two groups in the opinions they ex- 
pressed. No decision was arrived at, no 
award was drawn up. Two of the arbitrators 
withdrew from the arbitration and sent 
ill notice to that effect. Thereupon the 
remaining four arbitrators again met on 
the tilst of March. Prior to that date notice 
was issued to the parties for that atid 
was also sent to the defendants and their 
arbitrators. On that date the four arbitrators 
proceeded to take all the evidence afresh 
that the plaintiffs offered. The defendants 
were not present nor were their witnesses. 
One fact has to be noted, and that is 
that after the nseetiug of the 19bh or 
20th of Febraary, one of the two arbitrators 
who withdrew, took away with him the 
record of the evidence which had been 
taken on the lOfch of February. On the 
2lst of March, the four arbitrators after 
recording the evidence of the plaintiffs* 
witnesses on that date drew up an award 
and signed it. It was this award which 
the plaintiffs put forward in Court that 
it should be filed and a decree passed 
upon it. The Court of first instance 
granted tlie application. The lower Ap- 
pellate Court held that this award, on 
the face of it and upon the facts stated, 
was an illegal award and set aside the 
order of the first Court. It seems to us 
in the first place that the order of the 
Court below was correct. The award of 
the 2l8f of March was not an award 
within the intention of the parties. It 
was based upon fresh proceedings and 
fresh evidence taken by four out of six 
arbitrators and it was not an award based 
upon the proceedings of the lOfch of 
Febraary and IPth or 20th of February, 
We can find no ground whatsoever for 
revision. The Court below was entitled to 
go into the matter and to see whether 
any of the grounds mentioned in para- 
graphs 14 and 15 of the Second Schedule 
of the Civil Procedure Code were proved. 
It went into the facta and held, as wo 
have meutioued above, that the award was 
invalid and set aside the order of the 
first Court. We cannot find that the 


Court below acted illegally or with material 
irregularity in the circumstances of this 
case. There is, therefore, no force in the 
application. It is dismissed with costs. 

Application dismissed. 


M AUK AS HIGH COURT. 

LsTTKks Patent Appbal No, 47 
OP 1917. 

September 12, 1917. 

Pmcnf:— Sir John Wallis, Kt., Chief Justice, 
Mr. Justice Bake well and Mr. Justice 
Kumaraswami Sastri. 

ASHA BFEVI and othb as:— Defendants 
Nos, 5 TO 7 — Appellants 
versus 

S. K. M. KARUPPAN CHETTY— 
Plaintiff- -Respondent. 

Mniminmadiui Laiv — Right of inherit a ucCy renuncia- 
tion or Iransfrt ofy before vestintjy validity of. 

A triiusl’er or j i.'iiunciatioii of tlic riglils of inlierit* 
arico I»y a Muhammadan before tlmt right has 
vested in him is pi oliibitcd under the Muhammadan 
Law. Li.. 36, ool. 1'.] 

Miisnmnuli Khanam Jon v. Masammat Jan Reebcfy 

4 5!*. D. A. 210, followed. 

Musanunat liurmtii^ool-ni.^'io Begitm v. Allah Jia 

Khan. 17 w. K. 108 IV. C.), oxphiined. 

Knnhi Motnod v. Kunhi Moidin, 19 M. 176; 0 M. L. J. 
62; 6 Incl. (k. s.) 828 and Mohammad Uashinal 
All T. Kaniz Fatimoy 27 Ind. Gas. 701; 13 A, L, J. 

1 10, not approved. 

Appeal, under clause 15 of the Letters 
Patent, against the judgment of Mr. Justice 
Sadasiva Aiyar, dated the 7th February 
1917, in Second Appeal No. 1471 of 1915, 
reported as 41 Ind. Cas. 361, preferred 
against the decree of Ihe Court of the 
Additional District Munsif, Sivaganga, in 
Original Suit No. 96 of 1913. 

Messrs. A. Krishnaswami Aiyar and E, 
Duraiswami AiyaVy for the Appellants. 

Mr. C. V, Anantakrishna Aiyar y for the 
Respondent. 

JUDGMENT.— We agree with the con- 
clusion arrived at by Mr. Justice Sada- 
siva Aiyar in this case on the ground 
that a transfer of an expectancy of this 
kind is not permitted by the Muhammadac 
Law. That was decided in aooordanoe 
with the opinion of the numerous law 
officers consulted in Musammat Khanum 
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Jan T. Mnsammat Jan Beehee (1). Case 
No. 11 cited at page 89 of Macnaugh ten’s 
Principles and Precedents of Muhammadan 
Law is to tlie same effect. This view has 
also been taken by the text- writers on 
Muhammadan Law (Sir Boland Wilson’s 
Digest of Anglo-Muhanimadan Law, page 
268, and more particularly Volume £1, pages 
50 and 51 of the 3rd edition of Mr. Amir 
All’s Muhammadan Liw where the subject 
is more fully dealt with), Mr. Justice 
Tyabji’s Principles of Muhammadan Law 
is to the same effect. 

On the other hand reliance has been 
mainly placed on the decision of the 
Privy Council in Muaammat Hunnut aoh 
nissa Beffum v. Allahdia Khan (2), by which 
Mr. Justice Spencer appears to have been 
mainly itifiueuced in dissenting from the 
conclusion come to by Mr. Justice Sadasiva 
Aiyar. On examining that case we do not 
think that their Lordships intended to lay 
down that a Muhammadan could renounce 
his right of inheritance before that right 
bad become vested on the death of the 
person to whom he was entitled to suc- 
ceed. In that case there had been a very 
great delay in putting forward t)ie plaint- 
iff’s claim to succeed as heir of the 
deceased and their Lordships observed at 
page 112: ‘ They may farther remark that 
according to the Muhammadan Law, there 
may be a renunciation of the right to inherit 
and that such a ranurioiation need not be 
expressed but may be implied from the 
ceasing or desisting from prosecuting a 
claim maintainable against an ither.” Having 
regard to the words “right to inherit” and 
the words “prosecuting a el vim”, which 
claim would only arise after the succes- 
sion had opened, we think that these 
observations of their Lordships may be 
taken as dealing with a renunciation after 
the right of inheritance has vested and are 
not authority for the proposition that a 
prior renunciation is authorised by the 
Muhammadan Liv. Mr, Amir Ali iu the 
passage referred to deals with renuncia- 
tion after the inheritance has vested. 

Reliance has also been placed on a deci- 
sion of this Court reported in Kunhi Mamod 
V. Kunhi Moidin (3). That decision has 

Cl) 4 8 B.A. 210. 

(2) 17 W. a. lOH P. C.). 

(3> 19 M. 176; 6 M. U. J. 62; 6 Iml Poq. (x. s.) 

m. 


been questionad by all the text book writers 
who have since dealt with the subject. As 
pointed out in Wilson’s book, the recital 
that ali the law offioars ware not agreed 
in the case in Mummmat Khanum Jan v. 
Musammit Jan Beeb‘>^e (Ij is not accurate. 
Farther the respondent was not represented 
and, therefore, the case was not so fully 
argued. The learned Judges also proceed- 
ed upon the footing that the right of 
inheritance bad vested. We are not pre- 
pared to accept this case as an authority 
for the proposition that under Muhammadan 
Law a right of inheritance can be renounced 
before it vesta. The decision in Musam- 
mat Khanum Jan v. Munammat Jan Beehee 
(!) Ins since been referred to with ap- 
proval by this Court in the judgment of 
Benson and Sundara Aiyar, J.L, reported 
as Meer^tngani llowth^r v. Harupathi Nagur 
Meera Lubhai (4) and the same view appears to 
have been expressed by Sir Lawrence 
Jenkins, C. J , in Sumsudlin v. Abiul 
Hnsnn (5), though the judgment in that 
case proceeded up )n the construction of the 
provisions of the Transfer of Property Act. 
lieliance has also been placed upon the 
decision in Mohavimnd Haahmat Ali v. 
Kaniz Fatima (6), but there is no discussion 
of the authorities in that case. 

On the whole, we think that there is a 
large preponderance of authority in favour 
of the view that a transfer or a renuncia- 
tion of the right of inheritance before 
that right vests is prohibited under the 
Muhammadan Law. The rules of Muharii- 
madan Law are not affocted by the Trans- 
fer of Property Act and it is, therefore, 
unnecessary to consider whether this trans- 
fer or renunciation would not also be 
invalid under the provisions erf section 6 
of the Transfer of Property Act itself. 

For these reasons the Letters Patent 
Appeal fails and is dismissed with costs. 

Appeal dismisszd. 

M. c. p. 

(4) 18 Iiifl. Cas. 185; 24 M, L. J. 25?; (I.'IUO M- W. 
N. :h7I. 

(5i 31 H. 165; 8 Bom, L. K. 781. 

(6)27 JikI. Cas 701; 13 A. L. J. 110. 
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ALLAHABAD HliiH COURT. 

P-R&T Civil Appeal No 138 op 1916. 
March 7,1918. 

Present: — Mr. Junticf) Pi^goU and Mr. 
Justice Walsh. 

The collector of MORADABADas 
MANAGER — Plaintiff — Appellant 
1 :rsus 

M- MAQBUL.UL-RAHMANand others 

D E K R N n ANTS R <C « PON D R NTS . 

Rpgi at ration Act (XVI of 190h>, s«. 32, 3.3,71, 73, 7rj, 
87 — Mortgage deed — R» giatratinn — Presentation hg duly 
authorised agent —Ref usal to register— Regishar's order 
to register- -Presentation on behalf of Collector as 
Manager of Court of Waids, validity of. 

A niortgage-deod was exocufod in favour of one 
8 but before it could be regis ered S foil ill. 
Bub-equentljr S. executed a special power-of- 
attorney as required by Hoction 3 of the Kegistra- 
tifui Act authorisin r one N. to prosont ilie deed for 
registration on his behalf. Accordingly, within the 
period prescrib'Hl by law N proaentod i lie deed for 
regiatr itiofi and the Suh- U^egialrar made an endorse- 
ment on the deed certifying its presentation by iV. 
under a special power-of-uttorney Huthenticatod in 
his office. The mortgagor, however, failed to 
appear and the Sul). Registrar, therefon?, refused to 
regis-er the deed In the meantime 8 had died and 
his wi low on behalf of his minor sons applied 
to the Registrar, who made an order under section 
7o 1) of the Regis ration Act that the document 
should be registoied. Within thirty days of this 
order the Collector in his official capacity as 
Manager of the f ourt of Wards, bv whom the estate 
of the sons of S had been taken over for 
management, sent the deed to the Sub- Registrar 
with an official letter, enclosing also a certified 
copy of the order of the District Registrar. The 
Sub- Registrar on receipt of this communication 
took cognisance of the same ns a presentation of 
the document, within the meaning of section 7*% 
clause (2) of the Ilogistratioii Act, and proceeded 
to register the document accordingly: 

Heldf { 1 ) per Piggott^ J.', tliat the endorsement an 
the deed by the Snh- Registrar that it was presented 
by N under a special power-of-nftomoy registered 
and duly authenticated in his office entitled the V ourt 
to assume that the Sub- Registrar acted in the pro- 
per and lawful exercise of his powers under the 
proviso to section 33 of the Registration Act, and that, 
therefore, the original presentation of the deed for 
registration by N. w’as a proper Hnd valid presenta- 
tion under section 32 of the Registration Act; fp. 
38, cols. I & 2.] 

(2 CtfnViml that the procedure adopted by 
the Collector after the order of Registrar directing 
registration of the deed was a sufficient coniplianco 
with the requirements of section 76 (2) of the 
Eogistratiou Act; [p. 40, col. I.] 

(3 1 that even if the procedure was irregular, the 
irregularity was covered by section 87 of the 
Registration Act fp 40, col *.] 

Per Walsh, J . — What happens after the Registrar’s 
order under section 76 i i of the Registration Act 
directing registration of a document is pure machine- 
ry. Any form of presentation, if it is supported 


by an application, which takes place on behalf of 
the presenter and is noted on ?he order in his 
favour, is suffijienb for the purposes of clause l2» of 
section 76. [p. 42, ool, 2.] 

First appeal from the decree of the Addi- 
tional Subordinate Judge, Moradabad, dated 
the 29th January 1916. 

Mr. A, E. Ryves, for the Appellant. 

Dp, .9, Af. Sulatmnn^ Dr. Surendra Nath Sen 
and Mr. Giihari Lai, for the Respondents. 

JUDGMENT. 

PiOGOTT, J. — This was a suit on a raort- 
gage, dited the 20i;h of November 1911, 
The persons impleaded are the mort.agor 
and certain suhseunent transferees. The 
mortgage was in favour of one Sahu Par- 
ahadt Lai. The evidence shows that before 
registration of the document had been effect- 
ed the mortgagee fell ill. It seems a fair 
matter of inference that the mortgagor 
endeavoured to take advantage of this fact 
to defeat the registration of the document. 
On the 3rd of February 1912 a special 
power-of-attorney of the kind spoken of in 
ssetion .33 of the Registration Act (No. 
XV£ of 1908) was registered at the oiBBce 
of the Sub Registrar of Moradabad, whereby 
the mortgagee Sahn Parshadi Lai purport- 
ed to authorise a Pleader, named Pandit 
Nanak Chand, to present the mortgage of 
November the zOth, 1911, for registration on 
his behalf. Accordingly, on the 5th of 
February 1912, within the period prescrib- 
ed by law, the mortgage deed in suit was 
presented for registration by the said Pandit 
Nanak Chand, purporting to act under the 
authority of the special power-of-attorney of 
the 3rd of February 19 2. A question has 
been raised as to the validity of this pre* 
sentation, and it is just as well to dispose 
of it at once. The learned Subordinate Judge 
who tried this suit seems to have thought 
that, whatever the facts may have been, 
the plaintiff had been remiss in «he 
matter of producing satisfactory evidence 
and that the Court had before it no evidence 
from which it was entitled to infer that 
Pandit Nanak Chand did hold a valid power- 
of-attorney under the provisions of section 
33 aforesaid, authorising him to present 
this document for registration. 1 think 
the decision of the Court below on this point 
is clearly wrong. The document in suit 
was presented for regi.stration at the office 
of the Sab- Registrar of Moradabad, the very 
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same ofBoe in whioh the special power* of- 
attorney had been regiatered two days 
previously. In his endorsement on the 
deed in suit the Sub* Registrar certifies its 
presentation by Pandit Nauak Chand under 
a special power^of* attorney duly authenti- 
cated in his office. That certificate is 
evidence under the Registration Act of 
the truth of the facts therein stated. 
There is no reason whatever for presuming 
that it is in any way an incorrect statement 
of the facts. What has been contended 
before ns is that the special power* of- 
attorney referred to in section 33 of the 
Registration Act requires, not merely to be 
authenticated by the Sub* Regie^trar, but to 
be executed before him. The argument is 
that the certificate above referred to does 
not specify that the document in question 
had been executed before the Sub* Registrar. 
Moreover it is suggested that, on the 
evidence as to the illness of 8ahu Prashadi 
hal, it is fairly certain that he did not 
appear personally before the Sub* Registrar 
on the 3rd of February 1912. Had he 
been able to appear in person at the Sub- 
Registrar's Office on that date, he would 
presumably have presented the mortgage 
of the 20th November 1911 himself. This 
argument, however, overlooks the proviso to 
section 33 of Act XVI of 1908. We may 
take it from the evidence that Saha 
Parshadi Lai was suffering from bodily 
infirmity at the time. Indeed the argument 
addressed to us on behalf of the respondents 
on this point assumes that Sahu Parshadi 
Lai was in fact unable by reason of 

bodily infirmity to attend in person at the 
Sub-Registrar's Office. It was, therefore, 
open to the Sub-Registrar to attest the 
special power-of- attorney without requiring 
the personal attendance of the executant 
at bis office, provided only that he satisfi- 
ed himself that it had been voluntarily 
executed by the person purporting to be 
the principal. We have it from his 

certificate that the special power-of-attorney 
was not merely registered in his office 

but was duly authenticated by him. In 
this state of the evidence we are entitled 
to assume that the Sub* Registrar acted in 
the proper and lawful exercise of his 

powers under the proviso to section 33 
aforesaid. I think, therefore, there can be 
po doubt that the original presentation 


of the document in suit for registration 
on the 5th of February 1912 was a 
proper and valid presentation under section 
32 of Act XVI of 1908. The mortgagee 
Sahu Parshadi Lai died on the 8th of 
February 1912, a few days after the 
presentation of the document before the 
Sub* Registrar. The mortgagor, the executant 
of the said document, failed to appear 
before the Sub- Registrar to admit execution 
of the same. As 1 have already suggested, 
I see no reason to doubt that he was 
purposely keeping out of the way. The 
Snb* Registrar had no option but to treat 
the non-appearance of the executant as a 
denial of execution and to refuse re- 
gistration on that ground. We know 
that he did so. This refusal gave rise to a 
right on the part of any person claiming 
under such document, or the representative 
of any fucIi person, to apply to the 
Registrar to establish his right to have 
the document registeied. We know that 
such an application was in fact made to 
the Registrar of Moradabad. It has been 
made a grievance on the part of the 
respondents in this Court that the evidence 
on the record does not show with 
certainty by whom this application was 
made. We have l)een informed that the 
application was made on behalf of the 
mother of the two minor sons of Sahii 
Parshadi Lai, acting as their natural guardian. 
It does not seem, however, in any way 
incumbent upon us to call for specific 
evidence on this point. We know that 
the Registrar had before him an application 
on whioh he proceeded to take action 
under the appropriate section of the 
Registration Act. He was satisfied that 
he had before him a valid application 
by, or on behalf of, a person ^ entitled to 
make the same. 1 do not see that we are 
called upon to enquire into the precise 
nature of that application, especially in the 
absence of any specific plea that it was 
made by the particular person not 
authorised to make it. The proceedings 
before the Registrar resulted in an order 
by him, under the first clause of section 
75 of Act XVI of 1908, whereby be 
ordered the document to be registered. 
In the meantime the estate of the minor 
sons of Sahu Parshadi Lai had been taken 
under the management of the Court 0 £ 
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Wards, and the Colleetor of Moradabad, in 
his official capacity as manager of the 
Court of Wards, became charged with 
looking after the interests of the minors 
in this matter. The Registrar’s order for 
the registration of the document was 
dated June the 28th, 1912. Within the 
prescribed period of 30 days, that is to 
say, on the 23rd of July 1912, the 
Collector sent the document in suit to the 
Sub- Registrar with an oflioial letter, 
enclosing also a certified copy of the order 
of the District Registrar. The Sub- Registrar 
on receipt of this communication took 
cognisance of the same as a presentation 
of the document, within the meaning of 
section 75, clause (2) of the Registration 
Act, and proceeded to register the document 
accordingly. The present suit was instituted 
on the 23rd of November 1914, the 
plaintiff being the Collector of Moradahad 
as Manager of the Court of Wards in 
charge of the estate of the two minor 
sons of Sahu Parshadi Ijal. The defendants 
were the original mortgagor, who did 
not contest the suit, and a number 
of subsequent transferees. In the written 
statements filed by some of these men the 
plea was taken that the document sued 
upon had not been duly presented for 
registration within the requirements of the 
law, that its registration was consequently 
invalid and that it could not affect the 
property hypothecated. The Court below 
fixed a number of issues, but as between 
the plaintiff and the subsequent transferees 
it has tried out only the one issue as 
t) the validity of the registration. Having 
come to a finding that the registration 
was invalid the learned Subordinate Judge 
has dismissed the plaintiff’s claim alto- 
gether holding that, as a claim for a 
simple money debt against the original 
mortgagor, the suit would be barred by 
limitation. 

The appeal before us raises simply the 
question of the validity of the registration. 
In the earlier portion of this order I have 
taken occasion to dispose of two points 
which were incidentally argued. There 
remains the main substantial point in the 
appeal, namely, whether the Sub Registrar 
of Moradahad was right in treating this 
document as having been duly presented 
to him on the 23rd of July 1912, when 


he received it under cover of an ' official 
letter from the Collector of Moradahad. 
In dealing with this point I do not propose 
to refer to the numerous authorities which 
have been cited before us. The present 
case is clearly distinguishable on the facts 
from any of those authorities, in that it 
turns upon section 75, and not exclusively 
upon section 32, of the Registration Act. 
This was not a case in which the registra- 
tion officers had never been lawfully seized 
of the document at all. There had been, 
as I have held, a valid presentation of 
the document iu the first instance on 
the 5 th of February 1912. Moreover, 
there was in existence a positive order 
by the District Registrar that the document 
be registered. The only question, there- 
fore, is whether the procedure adopted in 
carrying out that order was such as wholly 
to invalidate the registration which followed, 
or was at most an irregularity of procedure 
on the part of the Sub-Registrar of Morad- 
abad covered by section 87 of the Registra- 
tion Act. The provisions of section 75, 
clause (2), of the Act are somewhat 
curiously worded. There is no such cate- 
gorical imperative as is to be found in 
section 32, where ifc is laid down that, 
subject to certain exceptions, every document 
to be registered shall be presented by 
one or other of the persons described in 
the categories which follow. All that 
section 75, clause (2), does is to empower 
the registering officer to register the docu- 
ment, without such complete compliance as 
would otherwise be required with the 
provisions of sections 58, 59 and 60 of 

the Act, provided only it be duly presented 
to him within 30 days of the making of the 
Registrar’s order. The controversy before 
us has turned on the expression “duly 
presented”. The Sub- Registrar’s duty, when 
he received this document on the 23rd 
of July 1912, was no doubt to satisfy 
himself that it was being presented to 
him by a person claiming under the docu- 
ment. If the Collector of Moradahad had 
presented himself in person at the office, 
the Sub- Registrar would presumably have 
taken the Collecter’s word for it that 
the estate of the minor sons of the deceased 
mortgagee was now in his charge as 
Manager of the Court of Wards and that 
he was entitled to prefer a claim under 
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the dooument on behalf of the said minors, 
or he mifirht have satisHed himself on 
thiR point hy a reference to the notifica- 
tion in the official Gazette. What he 
had before him was an official letter on 
the authority of the Collector of Moradabad, 
claiming to be in charge of the estate of 
the minors and to be entitled to present 
the document for registration. The argu- 
ment that the Collector’s failure to present 
this application in person is a fatal defect 
in the registration of the document seems 
to we open to a rpductio ad ahsnrdnm. 
Whoever the messenger may have been 
who carried the document in questiou 
along with the Collector’s letter to the office 
of the Sub Registrar of Moradahad, the 
Collector could have given him formal 
authority to present the document by the 
execution of a special power-of-attorney; 
that special power-of-attorney, being an 
instrument executed hy the Collector in his 
official capacity, could have been registered 
on the strength of an official letter from 
the Collector without his personal attend- 
ance at the office under the provisions of 
section 88 of the Registration Act. On the 
principle that the greater includes the less 
it seems to be asking far less of the *^ub- 
Registrar that he should take cognisance 
of the Collector’s official signature and 
designation to a letter informing him of 
the Collector’s interest in the document in 
suit and presenting it for registration, than 
to ask him to accept a similar letter as 
proof of the fact that a particular docu- 
ment, as for instance a power-of-attorney, 
had been executed by the Collector. Under 
the circumstances of the case 1 think we 
are not straining the law in holding that 
the presentation of this document r ade on 
the 23rd of July 1912 was a sufficient 
compliance with the requirements of section 
75, clause (2), of the.Aot, Even if I do 
not think so, I should feel justified in 
regarding the action of the Sub- Registrar in 
taking cognisance of certain facts on the 
strength of an official letter received from 
the Collector of the District, without re- 
quiring the personal attendance of that 
officer before him, as at mcst a defect 
of procedure, curable by the provisions of 
section r7 of the Act. I hold, therefore, 
that the finding of the Court below that 
the document in suit is invalid aa a mort* 


gage for want of due registration is in- 
correct and must bo reversed. Although 
certain other issues have been disposed of 
in the judgment under appeal, this was 
the main issue decided as between the 
platnc iff and the subsequent transferees 
and it was certainly a preliminary 
issue. As we have reversed the finding of 
the Court below on this point, I think the 
proper order to pass is that the decree of 
the Court below be set aside and the case 
returned to that Court for re trial and 
disposal on the merits. We leave the costs 
of this sppeal, which will include fees on 
the higher scale, to he costs in the 
cauae. 

Walsh, J. — I agree. I think the case of 
the respondents is an attempt to apply 
the dicta of the Privy Council to a situ- 
ation in respect of which they were 
certainly not uttered and to which, I think, 
they are not applicable. I propose to cite 
authorities only for the purpose of showing 
the principles which have to be borne in 
wind and then to attempt to construe the 
somewhat complicated provision? in order 
to make them work, if possible, naturally 
and easily. 

Now first with regard to the presentation 
by the Pleader on the 5th of February. 
By the endorsement that presentation pur- 
ports to have been made under the 
authority oF a special power-of-attorney 
duly authenticated in the registration office 
two days before. I feel a diffimlty in 
applying the terras of section 60, sub-section 
(2), to that endorsement The endorsement, it 
seems to me, is only evidence of the 
facts mentioned by it after the provisions 
of the section have been complied with 
and a certificate has been issued for regis- 
tration. And, inasmuch as the very 
question which we have to decide is whe- 
ther those provisions have been complied 
with as provided by section 60, it looks 
to me somewhat like begging the question 
to apply section 60, sub-section (2), to this 
endorsement. There is a further difficulty 
strongly relied upon in argument by Dr. 
Sulaiman that it is only evidence of the 
facts mentioned in the endorsement and 
the endorsement does not, it so happens in 
this case, mention the fact of the execution 
of the power-of-attorney. And, therefore, 
ivlthough I agree in the conoUsion at which 
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my brother has arrived to be drawn from 
that endorsement, I do so for somewhat dif- 
ferent reasons. I think it is in any ease, 
apart from the provisions of the act, an 
inotanoe of the sort of ease to which the old 
maxim of omnia prmsumnntnr ritp ct solemn 
nii^r esse acta onfirht to be applied, and that 
view seems to me to be supported by a 
pa*3sa^e in a oase under this Act of a 
similar nature decided in the Privy Council 
as l.)nR asro as 1877, In that cise * Sir Mon- 
tagus E. Smith delivering the judg- 
ment of their Lordships said: "if the High 
Court is to be underst.ood to mean that in 
all oases where a registered deed is produced, 
it is open to the party objecting to the 
deed to contend that there was an improper 
registration, that the terms of the Regis- 
tration Act in some substantial respects 
have not been complied with, their Lord- 
ships think this is too broadly stated. 
Undoubtedly, it would be a most inconvenient 
rile if it were to ba laid down generally, 
that all Courts, upon the production of a 
deed which has the Registrar’s endorse- 
ment of due registration, should be called 
on to inquire, before receiving it in evidence, 
whether the Registrar had properly per- 
formed his duty. Their Lordships think 
t hat this nil a ought not to ba thus broadly 
liiJ down. The registration is mainly 
required for the purpose of giving notoriety 
to the deed, . . If the registration could 

a*; any time, at whatever distance of time, 
be opened , pirtiea would never know what 
to rely upon, or when they would be safe. 
If the Registrar refuses to register, there 
is at once a ramady by an appeal.” Ap- 
plying that general statement of principle 
to the endorsement on a deed of the alleged 
authentication before the Registrar of a 
power-of -attorney under which a person 
presenting the deed for registration purport- 
ed to act, 1 think, in the absence of either 
a finding or of evidence to the contrary, and 
there is a total absence of either in this 
case, we are entitled to assume that when 
the Registrar endorsed on the deed the due 
authentication in his office of the power-of« 
attorney he meant that it was a power- of- 
attorney which had been properly executed 
and authenticated before him in accordance 
with law. And I, therefore, agree with my 

* See Eivaz v. Birj Lal^ I A. 455; 4 I. A, 

J d. 


brother that the oase of the respondents 
with regard to the presentation of the 5<h 
of February breaks down. We, therefore, 
start with this, that the document in ques- 
tion was presented at the Sub Registrar’s 
Office for registration in accordarce with the 
requirements of the law which, the Privy 
Council in a passage which I propose to cite 
has said, “it is the duty of Courts of India 
to see carried out.” The guiding principle 
recognised more than once by the Privy 
Council and reiterated by decisions in this 
Court is to be found in the heiidnote to 
the decision in Mujfh^un-ntssa v. Abdur Rahim 
(1): “The power and jurisdiction of the 
Registrar only arises when he is invoked 
by a person in direct relation to the docu- 
ment.” And the necessity of guarding 
against opening the door even to trivial 
breaches of these requirements has been 
recently enforced by the judgment of their 
Lordships delivered by Sir John Edge in 
Jambu Farshnd v. Muhammad Nawab Aftah 
Alt (2): "it is the doty of Courts of India 
not to allow the imperative provisions of 
the Act to be defeated when, as in this 
oase, it is proved that an agent who pre- 
sented a document for registration bad 
not been duly authorised in the manner 
prescribed by the Act to present it.” I 
would only add that a perrsil of the 
judgment of the High Court in that case 
delivered by Griffin, J., shows that there was 
positive evidence and a finding of fact 
negativing the strict compliance with the 
requirements of the Act, 

These oUvses are decisions, as my brother 
has pointed out, under sections 32, 33 
and 34 of the Act. And, as my brother 
has already pointed out, there is in the 
provision about presentation in section 75, 
to . which I propose to refer in a moment, 
an absence of that imperative language 
which Sir John Edge refers to in the 
passage I have quoted. This brings me 
to the question of the second presenta- 
tion, namely, of the 23rd of July by the 
Collector through a letter after various 
incidents including the death of the 
mortgagee had occurred and a proceeding 

(1) 23 A. 233; 5 C. W. N. 177: 28 t. A. 15; 11 \f 
L. J ttS: 3 Horn L. R. 114; 7 Sar. P. 0. J. 8 '9 (P. (\). 

(2) as Inti 422; 37 A. 49 at p 66; »9 0. VV. 
N. 282; 13 A 1. J 129; 17 !Vf. L T. 148; 21 0. L. J. 
2iK: 2 L W. 277; 28 M. L J. 577; 17 Bom. Ii. H. 413 
(1915) M. W. N. 592; 42 I. A. 22 (P. 0.) 
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had taken place before the Registrar. The 
receipt of that letter was carefully endorsed by 
the Sub- Registrar on the deed on the same 
day, and the second point which we have to 
decide— and it is really the great difficulty 
in the case— is whether there was a due 
presentation of that deed in accordance 
with section 75. I have come to the 
conclusion that there was, very largely 
for this reason. 1 think Part Vf and 
Part XI t of the Act deal with totally 
different circumstances and contemplate a 
totally different situation, and that the 
fallacy underlying the respondent’s argu- 
ment is an attempt to introduce into 
Part Xll considerations bearing upon 
interpretation which are really only appli- 
cable to Part VI. The contrast between 
the two parts is really significant. Part 
VI is a collection of sections, and they 
are those on which the decisions of High 
(Courts and Privy Council have been main- 
ly giver., dealing solely with “of presenting 
documents for registration,” Part XII is 
also self-contained and deals with a situa- 
tion created by what is called “of refusal 
to register”, we have to deal with 
a case of refusal to register and of an- 
other kind of presentation in oinsequence 
of the proceedings rendered necessary by 
guoh refnsal. Section 71 (2) says that 
“no Registering Officer shall accept for 
registration a document endorsed with a 
refusal unless and until, under the pro- 
visions hereinafter contained, the document 
is directed to be registered.” Section 72, 
so far as there is anything before us 
in the case at present, does not apply 
but I refer to it for ^oue rather im- 
portant fact. The word “presented” occurs 
in it, namely, that an appeal may be 
heard from the order of the Sub- Regis- 
trar if presented to the Registrar with- 
in 30 days. It could hardly be contended 
that that presentation must be of the strict 
personal character which is obviously in- 
tended by Part VI of the Act and, there- 
fore, we find in the part of the Act which 
we have to construe that the word “pre- 
sented” is used in what I naay call a 
more elastic sense. Section 73 deals with 
the right of the party who desires to secure 
registration where the Sub- Registrar refuses 
on the ground of the denial of execution. 
Thftt right is to apply to the Registrar fo 


establish his right to have the document re* 
gistered. Section 74 provides for an enquiry 
before the Registrar as the result of such 
application into (a) the execution, (b) 
the compliance with the requirements of 
the law. As regards “presenting” it 
clearly refers to such presentation as is 
dealt with by Part Yl “so as to entitle 
the document to registration.” And in 
connection with such enquiry section 75 
(4) enables the Registrar to summon and 
enforce the aitendatioe of witnesses to 
compel them to give evidence as if he were a 
Civil Court and to deal with costs which are 
made recoverable as if they had been awarded 
in a suit under the Code of Civil Procedure. 
In my view that proceeding is a judicial 
proceeding and was intended by the Legis- 
lature to he a judicial proceeding, the 
ordinary penalty for failure in which was 
visited on the unsncoessFul party in the 
way such penaltias are. And to rny mind, 
therefore, the questions of the due execution, 
the due authorisation of the person present- 
ing, and the due presentation, when such 
an enquiry has taken place, are decided, 
.‘iiid disposed of for the purpose of 
the immediate question of registration or 
non-registration in a final order. The 
result of the Registrar’s order, if in 
the affirmative, is to establish the 
right of the person to have the document 
registered and to entitle the document to 
registration, and the form of his order is an 
order that it shall be registered. To my mind, 
though 1 feel difficulty and hesitation 
about it, it would he to attribute totally 
superHuons particularity to the Legislature 
if one were to hold that these provisions 
in section 75 superimpose upon that solemn 
proceeding and final decision a duty, upon 
the person who desires merely to carry 
out the order of the Registrar, of perform- 
ing the strict formalities which are necea- 
sary and repeatedly held by the Privy 
Council to be neoessary before the registra- 
tion by the Registrar has taken place. To 
my mind what happens after the Registrar’s 
order as provided by section 75 is pure 
maohinery. Any form of presentation, if 
it is backed up by an application whioh 
takes place on the part of the presenter 
and is noted on the order in his favour, 
is sufficient. And even if it were not, I 
agree with my brother that section 87 
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Qovers the case. And if some other form 
of presentation is intended the mistake is 
merely a defect in procedure. I, therefore, 
agree that this decisicn cannot stand and that 
the case is not covered by any of the authori- 
ties cited to us. 

I want to add one word with regard 
to the way in which the oHse has been 
dealt with. As I have often said, it is in 
the interests of the Courts themselves, and 
what is far more important, in the interests 
of the litigants, that in a case of this des- 
cription, where the evidence has in fact 
been taken and both sides have done all 
that they are able or likely to be able 
to do before the trial Court, and the Court, 
when it sits down to review the whole 
case and write its judgment, finds that 
there is some point which in its opinion 
enables it to dismiss the case, it should 
go on to dispose of all of the issues 
which have been dealt with in evidence 
and argued at the Har before it. It is 
jnst as easy and there is no better time 
than when the hearing of the case is 
fresh in the recollection of the Court. 
Nobody is infallible and in a difficult case 
of this kind it is not unlikely that the 
Appellate Court may take a different view 
of the law and, therefore, it is of the highest 
importance that the Courts with these 
points before them should go on to com- 
plete the whole case and come to a conclusion 
upon the merits. 

The real question in this case is whether 
there is anything to show that these 
two infant children, whom the Court of 
Wards represents as plaintiffs, are to be 
deprived of the fruits of the contract en- 
tered into by their father. And here are 
we sitting in this Court with all the evi- 
dence material to that point already 
given on both sides in the Court below, 
anu if findings had been arrived at by 
the Court below, fully equipped for dis- 
posing of the case upon the merits, compelled 
to send the case back practically for a 
re-hearing, probably before another Judge, 
two years at least after the original hear- 
ing of the suit. It is suggested that even 
after that has taken place and it has come 
to this Court again, there might still be an 
.appeal to the Privy Council on the main 
question of regi'ifcration. All these pro- 
ceedings have a tendency to prolong to 


an unspeakable extent the deoision of a 
comparatively trivial dispute and to accumu- 
late the expenditure of costs out of all 
proportion to the issues involved. Of oourse 
where there is a preliminary point, it is 
a totally different matter, viz., as to whether 
a heavy appeal has been presented out of 
time. No doubt it is necessary to decide 
as a preliminary matter whether the Court 
is competent to hear it at all. When 
everything has been done to enable the 
trial Court to dispose of a case, I think 
it is a great misfortune, and it happens a 
great deal too often, that the Judge gets 
rid of it by disposing of some legal technicali- 
ties raised by one of the parties and 
leaving the merits wholly untouched, I 
agree with my brother that this is a pre- 
liminar 3 >^ point and that the proper order is 
the one that has been passed. 

By tiik Codkt. — We set aside the decree 
of the Court below and remand the case 
to that Court under Order AIjI, rule 23, of 
the Code of Civil Procedure for re-trial and 
disposal on the merits. We leave the 
costs of this appeal, which will include 
fees on the higher scale, to be costs in tha 
cause. 

Decree set aside; 

Care remanded. 
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Bffngal Teiumcy Act {VIII B. C. <>/ 1885), sh. 5, 104fi. 
— Lundlorl and tenant— Tenant, stafmof — Tenure or 
raiyati interest - S. 10*//, scopi* of suit under. 

The inero facfc that a tenant has siib-let his 
land is not decisive of the question whether ho is 
a tenure?- holder or a raiyat. [p. 44, col, 2; p. 45, col. l.J 
The test to bo applied to determine the status of 
11 tenant is the purpose foi* which the right of 
r<»nancy was nriginallY acquired, [p. 45, col, 1.] 
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Tho statutory presumption iiuder Bub-soction S 
of sootion 5 of tlio Kon«?aI Tc'nancy Act has no 
application when tlio torriis f)f tho original grant 
of a fcoiiancy an3 known, [p 45, ool. 1 j 

In cases where the origin of the tenancy is 
unknown or wliere the terms of the grant are 
ambiguous, the mode of user of the land and the 
evMence of the siibsoquont conduct of the parlies 
may furnish a valuable duo to determine tho 
original purpose of tiie tenancj'. [p. 45, cols. 1 & 2.3 
In u suit under section IJcngal Tenancy 

Act it i.s net siifHeiciit for the (/O'irt to hold that 
tlie entry in the setlhMin-m rent roll jis to the status 
or the rent is erroneous. Tlie Hourt must atTiriiia- 
tively d(*termirie the' (’xact condition.^ and incidents 
of the ten nicy as also the rent t<» be .sotrled on 
such basis, [p col I.] 

Whine an amahtmtuth^ wliich suiiei ioiied the entry 
of the tenant on the land demised, recited that 
the mnuz'ifi as mentioned therein were .settled with 
tlie tenant for hringing tliem under euiltiration and 
directed him to extirpate wild beasts and by 
oloaringont jungles and raising embankments at bis 
own expense to carry on (oilti vati in and tillage and 
enjoy tlie crops theiXMjf, and the regular lease which 
followed did not indicate aiiv intention to niter 
the natu’cof the tenancy, but authorised the grantee 
to coatiiiue to enjoy the profits of the laml by 
bringing ity uu lor cultivation oil her by himself or by 
making settlement witli tenants lo- a term of 
ninet(»en years at a progivssive rate of rent: 

Tlfld, that notwith.standiiig tho land settled 
excer?ded 5^,000 hiijh'ts in urea t he s('tr.lement w'as of 
u rniijotl hohling and not of a I enure, [p. 41, col. 2.J 

Appeal against the decree of the 
Sabordinate Judge, Midnapiir, dated the 2 *th 
March 1913. 

Babu Rnrn Charon Mitra, for the Appellant. 
Mr. H. Chakraharty, and Bibua t^hih 
Ohnnfhr p4iUf, KJiir,)d Naroyan Bhnrya and 
Dhtrrndra Kriahnn. Ray, for the Respondent. 

JUDGMENT, — This i.i an appeal by 
the Secretary of State for India in Council 
in a suit instituted by the respondent under 
.section 104<H of the Bengal Tenancy Act 
for declaration that he is an occupancy laiyat 
in respect of the subject-matter of the 
litigation and for incidental reliefs. The 
Subordinate Judge has decreed the suit and 
has held that the plaintiff is not a tenure- 
holder bat an oooapancy rniyat and that 
the existing rent which the plaintiff was 
liable to pay before the last survey and 
settlement proceedings was fair and equit* 
able. The snbstantial question in oontro- 
versy, consequently, is whether the plaintiff 
is an occupancy raiyat as he alleges, or 
whether he is a tenure- holder as recorded by 
the Revenue Authorities. The root of the title 
of the plaintiff is an amalnamah granted on 
the IC^tb June 186$ to bis father by 


Lai Chand Bhuia, the then settlement- 
holder under the Government. This do- 
cument rreites that the 'nfiauzas mentioned 
were settled with the grantee for bringing 
them under cultivation, and it specially 
directs the grantee to extirpate wild beasts 
and by clearing out jungle and raising 
embankments at his own expense to carry 
on cultivation and tillage and enjoy 
the crops thereof. The express pur- 
pose of the grant consequently was re- 
cJarnation and cultivation of the leasehold 
lands by the grantee. No rent was settled 
at the time but the amalnamah recites that 
a pnttah would be granted at the proper 
rent in the following year. On the 14lh 
June 1869, the grantor executed a pottnh 
in favour of the grantee. This instrument 
recites that, on tlie strength of the amah 
namaht Bholacath Narda had taken pos- 
sefsion of land exceeding two thousand 
hlghas in area and that he had at his 
own expense commenced to reclaim jungles, 
torai-e embankments and to onltivate the 
lands. The settlement was made for a 
term of 19 years for oarryingon cultivation 
at a progtfessive rate of rent. The document 
farther authorised the grantee to continue 
to enjoy the profits of the lands by bringing 
them under cultivation either by himself 
or by making settlement with tenants, and 
a covenant was inserted to the effect that if 
the grantee did not cultivate the lands fit 
for cultivation within the term of the lease, 
he would be liable to compensation for less 
that might be sustained by the grantor. 
In our opinion, this document leaves no 
room for doubt that the settlement was of 
a taiyati holding and not of a tenure. 
The amalnamah was expressly granted for 
the purpose of reclamation and oultivation 
by the grantee, and the regal ir lease which 
followed did not indicate any intention to 
alter the nature of the tenancy. Stress has 
been laid, however, on the oirourastarioo 
that under the lease the grantee was 
authorised to cultivate the land, either by 
himself or by making settlement with tenants. 
This clause obviously does not show con- 
clusively that the tenant was a tenure-holder 
and not a raiyat » A tenure- holder may 
settle a raiy^^t on the land of his tenancy, 
and, a raiyat also raiy, in his turn, sub-let 
the land of his holding to an under-ratirof. 
Consequently, the mere fact tkat a tenant 
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has sub-let his land does not by itself 
establish oonolusively that his status is 
that of a tenure- holder, and not that of 
a raiyat. The test to be applied to 
determine the status of a tenant is the 
intention of the contracting parties. Sac- 
tion 5, sub>section (1), of the Bengal 
Tenancy Act defines a “tenure-holder” to 
mean primarily a person vvho has acquired 
from a proprietor or from another tenure- 
holder a right to hold land for the purpose 
of collecting rent or bringing it under 
cultivation by establishing tenants on it. 
Sub-section (2) of section 5 defines “rniyai” 
to mean primarily a person who has acquired 
such a right to hold land for the purpose 
of cultivating it by himself or by members 
of his family or by hired servants or 
with the aid of partners. Sub section <*^) 
further provides that a person shall not 
be deemed to be a raiyat unless he holds 
lands either immediately under a proprietor 
or immediately under a tenure- holder. 
These definitions show that there may be 
a tenure holder directly under a proprietor 
as there may be a ruiyat directly under a 
proprietor. The test to be applied in each 
case is furnished by section 5, sub- section 

( 4 ), namely, the purpose for which ihe 
right of tenancy was originally acquired. 
Sub-section (5) formulates a rebuttable 
presumption, namely, that where the area 
held by the tenant exceeds one hundred 
standard lighas, the tenant shall be presumed 
to be a tenure- holder until the contrary 
is shown. There is no room, however, 
for the application of this statutory pre- 
sumption when the terms of the original 
grant are known, as in the case before 
us. To ascertain the status of the plaintiff, 
we must consequently determine the purpose 
for which the tenancy was originally created; 
did the grantor intend to carve out the 
interest of a middleman or did he intend 
to settle the land with a person who 
would bring the lands under cultivation? 
The mere fact that the plaintiff has sub- 
let the land is not decisive, because a 
tenure-holder, though a middleman who 
collects rent, may yet cultivate a portion 
of the land himself, just as much as a 
raiyat^ though himself a cultivator, may 
settle a portion of the land with under- 
raiyats. In oases where the origin of the 
tenancy is unknown, the mode of user of 


the land may furnish a , valuable clue to 
determine the original purpose of the tenancy, 
and where the terms of the grant are ambi- 
gnou«3, evidence of conduct subsequent of the 
parties may also be admissible: Pramotha Nath 
Kumar Y, Ntlmoni Kumar (1), Promoda Nath 
Poyy. Anr~ud-din(,2)^ Bamapada Roy v. Midna^ 
pur Zemin da? y Co, (3). The case before up, 
however, is free from the difficulty which arises 
when the terms of the original grant are either 
unknown or ambiguous. Here the amaUiamah^ 
which sanctioned the entry of the grantee 
on the land demised and the lease which 
followed, makes it plain beyond controversy 
that the purpose of the settlement was 
reclamation and cultivation by the grantee 
himself. The interest created was con- 
sequently that of a raiyat and not that of 
a tenure-holder. In this view, it is needless 
to consider the conduct of the parties. 
Hut we may observe that the judgment of 
the Subordinate Judge shows, and his view 
is amply sustained by the materials on the 
record, that the Settlement Authorities have, 
from time to time, regarded the plaintiff 
and his predecessor, not as tenure- holders, 
but as raif.at entitled to a right of 
oecnpanoy. Stress was laid by the appellant 
on the decisions in Secretary of State for India 
V, J^dav Chandra Misra (4) and Secretary of 
State for India v. Gobinda Prasad Barik 

( 5 ). No useful purpose would, how- 
ever, be served by an analysis of decisions 
given on entirely different sets of circum- 
stances, and we may usefully recall the em- 
phatic protest of Lord Haldane, L. C., in the 
case of Kregh'nger v. New Patagonia Meat arid 
Cold Storage Co, (6), against the abuse of judi- 
cial precedents, when they are citei, not as 
authorities for principles enunciated therein, 
but as guides in the determination of the 
rights of parties which are dependent on 
the facts of individual cases, and the con- 
tractual obligations enforceable between 
them. We must accordingly confirm the 
findings of the Subordinate Judge that 


(1) lOlnd. Caa. 431; 14 0. L. J. 38; 15 0. W. N, 
902. 

(2) 11 Tnd. Cas 262; 15 C. \V. N. 896. 

(3) 16 Ind. Cas. 370; 16 0 L J. 822. 

(4) 39 Ind. Cas. 40*; 21 C. W. N. 462. 

(6 1 39 Ind. Cas. 934; 21 C. W. N 50 >. 

(6) (1914 A. C. 25 atp. 40; S'JC.J. Oh. 79; |(j<) 

L. T. 802; 58 S. .T. 97; 30 T. L. R. 114. 
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the plaintiff is u raiyat and not a tenure- 
holder. 

The next question whioh requires examina- 
tion is, is the plaintiff an oooupancy or a 
nun-ooonpanoy raiyat^ and what is the 
fair rent assessable on the lauds in suit 
according to his status? In the Court 
below, it appears to have been assumed 
that if the plaintiff was nut a tenure- holder 
as found by the Revenue Authorities, he 
must be an occupancy raiyat. This, however, 
does not necessarily follow. Indeed, it has 
been argued before us that after the 
creation of the holding, the plaintiff was 
for a period an Ijaradar, and that this 
oiroumstance interrupted the growth and 
perfection of the right of occupancy. This 
is an aspect of the matter whioh has not 
been fully investigated. Besides this, the 
question of the fair rent payable by the 
plaintiff must depend upon his precise status, 
and till that has been determined with ac- 
curacy, it is impossible to ascertain the 
amount of rent to be settled. In a suit 
under section 104H, it is not sufficieut 
for the Court to hold that the entry in 
the settlement rent roll ah to tlie status 
or the rent is erroneous. The Court must 
affirmatively determine the exact conditions 
and incidents of the tenancy as also the 
rent to be settled on such basis; this is 
obvious, as under sub-section (7), the 
rent settled by the Court is deemed to 
have been duly settled in place of the 
rent entered in the settlement rent roll. 
It is consequently impossible to affirm the 
decree of the Subordinate Judge, although 
we hold that his view that the plaint- 
iff is not a tenure holder is correct. 

The result is that this appeal must be 
allowed and the decree of the Court below 
set aside. The decree of this Court will 
declare that the status of the plaintiff is that 
of a raiyai and the case will be remitted to 
the Subordinate Judge, to determine whe- 
ther the plaintiff is an occupancy raiyai 
or a non- occupancy raiyat and then to ascer- 
tain the fair rent payable by him. The 
plaintiff will have half his costs both here and 
in the Court below. The costs after remand 
will abide the result. 

Appeal allowed, 

Oaee remanded. 
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MADH AS HIGH OOUHT. 

FULL BENCH. 

Seldnd Civil Appeal No. 1288 of 191G. 

March 13, 1918. 

Sir John Wallis, Kt., Chief 

Justice, Mr. Justice Sadasiva Aiyar 
and Mr. Justice Spencer. 

ARAMBROTH ILLOTH VASUDfcJVAN 

MOOSAD, KARNAVAN and MANAOKR 
OF ills Illom— Defendant No. 1 — 
Appellant 
terms 

KATTADl MOOTllKDATH 

ITTIRARICHAN NAIR-Plainjiki — 

Res I'ON DENI. 

Malabar Lair ami moi tijuijrr, riijhl 

of prc-i'iii}yfion of — luvoluntanj salt', cnforrcahil il i/ nf 
riyfif in — S'ofico of aalc and of ftalr irhrfb.cr 

— Civil Procf.diirr Code {Act T r»/’ JDOS^ 

60, 65, O, XX f rr. 90, 91, 92. 

right oi‘ pre*c*iiiption of an otti iiiortgagor 
ill Malabar docs not arise in the case of an in* 
voluntary sale, and lio is not enfitlod t«> notice 
of the sale or of (he sale price in such a 
case. 

Haij Nath v. .Sifal Simjit. \ ‘d \. 224; A. VV. N. (1891) 
6S; 7 Jiid. Dec. (n. s.), 141, npjn(»\ ed. 

Second appeal against the decree of tiie 
District Court of South Malabar, in Appeal 
Suit No. 789 of 1915, preferred against the 
decree of the Court of the First Additional 
District Munsif, Calicut, in Original Suit 
No. 844 of 1914. 

This second appeal coming on for 
hearing on the 5th of December 1917, 
upon perusing the grounds of appeal, the 
judgments and decrees of the lower 
Appellate Court and the Court of first 
instance, and the material papers in the 
suit, and upon hearing the arguments of 
Messrs. C. V, Anantha Krishna Aiyar and 
K, P. Uamakrishna Aiyar for the Appel- 
lant and of Mr. 0, Madhavan Nuit for 
the Respondent, and the case having 
stood over for consideration till the 11th 
December 1917, the Court (Ay ling and 
Philips, JJ.) made the following 

ORDER OF REFERENCE TO A FULli 
BENCH. 

PniLhiPs, J.— In this case the plaintiff 
is an ottvlar of the plaint property. The 
^enmi granted a second mortgage, and in 
execution of a decree upon that mortgage 
Isi defendants brother purchased the 
property subject to plaintiff’s otti right, 
first defendant then sued for redemption of 
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the olti and obtained a decree. Plaintiff 
now sues to enforce his right of pre-emp- 
tion. The question for consideration is the 
nature of tbe rights of an ottidar^ when 
the property, over which he holds the otti^ 
i.s sold in Court auction. 

In Cheria Krisknan v. Vi6hntt (I) it was 
held that an otM mortgagee was entitled 
**to be fully informed what price he is to 
pay before he makes up his mind to 
buy” and that although he has notice of 
the sale by auction but fails to bid, he is 
not precluded from subsequently exercising 
his right of pre-emption. In Amrrwtti 
Hail V. Kunhayen Kutti (2) a somewhat 
different view was taken and it was held 
that an nttidar in Malabar loses his right 
of pre-emption if he fails to bid at a 
Court sale of the land after having been 
specially invited to attend and exercise 
his right, and makes no offer to take the 
property for a long time after the Court 
sale. The only distinction between the two 
oases is that in the former the ottidar 
had only public notice of the sale, where- 
as in the latter he had had special notice. 
Ill Kanaran Nair v. Haman Namhiar (3) 
this Court followed the ruling in Cheria 
Krisknan v. Vishnu (1), although the 
ottidar had had special notice of the sale 
and distinguished Amjno^fi llaii v. Kunhayen 
Kutti (2) on the ground that there may 
have been evidence in that case on which 
it could be held that the ottidar had been 
placed in a position to elect. 

It is very diMcuU to reconcile these 
three decisions and I think it advisable 
that the quest! jii should be finally 
determined by a Full Bench, and I am 
further inclined to the opinion that the 
decision in Cheria Krisknan v. Vishnu (1) 
goes too far. An ottidar is a mortgagee 
with a right of pre-emption. It is contended 
for respondent that the pre-emption right 
of ail otti mortgagee in Malabar is 
something higher than the right of pre- 
emption as ordinarily understood, it being 
a right based on custom. The right 


of an uUidar has been considered by Couils 
in Madras from 1854 onwards, but the 
question of whether his right of pre- 
emption was greater than the ordinarily 
recognized rights of pre-emption in other 
places does not appear to have been dis- 
cussed. In Cheria Krisknan v. Vishnu (1), 
however, the learned Judges say that '*the 
right of pre emption is well understood. 
The utti mortgagee must pay for pre- 
emption whatever sum is hona fide offered 
to the jenmi for the purchase, if he has 
the offer made to him by the jenmi and 
is rightly informed of the circumstances 
in reference to the offer. If he does not 
pay such sum, then his right of pre emption 
is gone.'* 

In Mamabi v. Ackarath Parakat (4) 
the previous cases on the subject of otti 
were reviewed and it was held that the 
right of an ottidar consists in a right to 
elect when there has been an attempt on 
the part of the owner of the property to 
sell it to a third person, whether he will 
buy it for the same price as that offered 
by the third person or not. There would 
seem to be no difference between the 
right defined as above, and the ordinary 
right of pre emption (as understood in 
Mohammadan and other laws). 

When, therefore, the owner intends to 
sell the land by private treaty, the ottidar 
is entitled to come in and buy it at the 
same price, and according to Cheria 
Krisknan v. VUknu (I) and Vasudevan v. 
Kesharan (5), he is further entitled to have 
an offer (o that effect from the owner 
of the property, although this further 
right is doubted in Mamabi v. Ackarath 
Parakat (4). When the property is to be 
sold by Court, it is an involuntary sale 
and presumably one contrary to the wishes 
pf the owner. In such a case he cannot 
predict the price at which the property 
will be sold, and consequently he cannot 
offer the property to the ottidar for a 
certain fixed price. If he is to offer it 
after the sale is completed, he will be 
making an offer which may have the 
effect of upsetting a sale by Court even 


(1) 6 M. IU8, 2 Ind. Dec. (n. b.) iS8. 

( 2 ) 16 M. 480,- 2 M. L. J. 231; 6 Ind. Deo. (n. s.) 

686 . 

(3) 4 M. L. J. 46. 


(4) 17 Ind. Uas. 337; 38 M. 67; 12 M. L. 
23 M. L. J. 607; (1912) M. W. N. 1217. 

(6) 7 M. 309; 2 Ind. Deo. (n. s.) 300. 


T. 636; 
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after it is confirmed. It is questionable 
whether it is desirable that the right of 
preemption should be allowed to that 
extent, unless it is clearly established that 
the right does go so far. In Baij Nuth 
V. Sital Singh (6) M ah mood, J., held that 
the right of pre-emption, whether claimed 
under the Muhammadan Law, the compact of 
the wajib ul-arz or local usage and 
custom, d .es not arise in respect of 
compulsory sales, and in this view followed 
Abdul Jabel v. Khelatchandra Ghose (7), 
Shaikh Fetasut Ali v. Ashootosh Roy Singh 
(5) and &heikh I^uzmoDdeen v. Kanye Jha 
(c). This aspect of the question does not 
appear to have been considered in relation 
to the pre emptive rights of an othdar m 
Malabar, but the arguments of Mahmood, J., 
in support of his view would equally 
apply to such rights. Inequity the 0 filar 
would be entitled to notice of the sale of 
property in which he has so large an 
interest, but I can see no ground for 
showing him any greater consideration. 
Ilia right of pre-emption arises out of a 
contract between him and the owner, and 
when by order of Court the owner 
is prevented from intimating the exact 
amount of the sale price, he should in 
equity be deemed to have completed his part 
of the contract when he has informed the 
ottidar that a sale is to take place and 
has thus afforded him an opportunity of 
buying at the price which the property 
would properly fetch, assuming that the 
right of pre emption arises in such oases. 
Tnere is no question of his being driven 
to give a fancy auction price, as remarked 
in Oheria Krishnan v, Vishnu (l), for he 
is not compelled to buy — can cease bidding 
whenever the bidding has reached the 
amount which he is willing to pay for the 
land. 

We, therefore, refer the following questions 
for decision by a Full Bench; — 

1, Does the right of pre eruption of an otti 
mortgagee arise in the case of an involuntary 
sale? 

(0) 13 A. 224; A. W. N. (1891 ) 68; 7 Ind. Dec. (n. s.) 
141. 

(7) 1 B. L. R. A. C. J. 105; 10 VV. E. 16.5; 1 Jml. Dec. 

(N. b.) UO. 

(8) 15 W. R. 455. 

(9) Marsh 655; 2 Hay 651, 


2. if so, is he entitled to be informed of the 
sale price before he can be called upon to exer- 
cise or forego his right, or is mere notice of 
the auction-sale suifioientP 

A YUNG, J. — I agree to the proposed refer- 
ence: arid am inclined to share ray learned 
brother's view as to the applicability of the 
right of pre emption in relation to enforced 
sales 

This second appeal came on for hear* 
ing on 4th March 1918, in pursu- 
ance of the above Order of Reference, 
before a Full Bench. 

Messrs. C. V, Anantkakrishua Aiy^i\ 
and K. P» Tlamakrishna Aiyar^ for the 
Appellant, argued that the right of pre- 
emption exercised by a Muhammadan co- 
sharer applied only to private sales. 
The doctrine cannot he extended to involun- 
tary sales. No express notice of the sale 
is nersssary, the sale proclamation being 
sufficient notice. In A/nmofli Haji v. 

Kunhnpen Kntti (2), the dtidar's pre-emptive 
right as against the Court purchaser was not 
recognised. See also Vasudevan v. Keshavnn 
(5). It is a right arising out of contract and 
does not run with the land. 

Mr. ( 7 . Madhuvan Sair^ for the Respond- 
ent, argued that the right of pre-emption 
was a customary right and was the 
creature of usage in Malabar. No 
analogy can be drawn from the rules 
of pre-emption in Muhammadan Law. See 
M mahi v. Acharath Parakat (4). Pro- 
clamation of sale is not sufficient notice. 
There must be actual notice to the ottidar 
both of the sale and the sale price. 

The right of pre-emption runs with the 
land and has not been curtailed by 
statutory enactments. 

OPINION. 

Wallis, C. J. — It is strange that in 
none of the oases in this Court dealing 
with the ottidar 8 right of pre ^mption in 
Malabar, Gheria Krishnan v. Vishnu (i), 
Vasudevan v. Keshavan^h), KanharaukuUi v. 
Ulhotti (10\ Ammotti Haji v, Kunhayen Kutti 
(2), Kanaran Nair v. Raman Nambiar (3) 


(10, 13 M. 490; 4 Ind. Doc. (n. b.) 1053, 
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or Mamahi v. Acharat Parakath (4) has 
the question been considered, how far saoh 
a right can be exercised in the case of 
Coart and Revenue sales consistently with 
the provisions of the Statute Law regulating 
such sales. Both in Bengal and in Northern 
India, where oases of pre-emption are much 
more numerous than they are here, it 
appears to he well settled that it cannot 
in the absence of statutory provision being 
made for its exercise, as in the case of 
some revenue sales in the United Provinces. 
In Batj Nath v. Sitat (tJ) Mahmood, J., 

after reviewing the authorities, states: 
“It may, therefore, be taken as a rule of 
law settled by a long and uniform coarse 
of decision that a compulsory sale, such as 
a sale in execution of a decree or a sale 
under an authoritative order of the Revenue 
Authorities for arrears of Government revenue, 
does not render pre emption enforcible, 
whether such right is claimed under Muham- 
madan Law, the terms of the icajih uUarz, or 
on the ground of local custom or private 
contract; but that such compulsory sales 
being the creation of Statute Law do furnish 
occasion for the exercise of the pre emp- 
tive right where such right is provided 
subject to the rules and restrictions pres- 
cribed by those legislative enactments 
themselves.” And he goes on to refer to the 
provisions of .section 310 of the Code of 18^2 
and other local statutory provisions. The 
other learned Judges did not differ from 
Mahmood, J., on this point, but on the 
question whether such special statutory 
provisions had been made in the particular 
case, and the law as laid down by him 
was accepted as settled in Kanhai Lai v. 
Kalka Prasad (11). 

On a careful consideration of the question 
I agree with the law as laid down by 
Mahmood, J. 1 find it quite impossible to 
reconcile the statutory provisions of the Civil 
Procedure Code as to sale in execution of 
decrees with the ottidaPs right of pre- 
emption as now claimed. Section 60 of 
the Code makes immoveable property be- 
longing to the judgment-debtor liable to 
attachment and sale in execution of a decree, 
and section 65 provides that, where property 
has been sold in execution of a decree 

(11) 27 A. 670, A. W N. (1905) U9, 2 A. L. J. 
390. 


and the sale has become absolute, it is to 
vest in the purchaser. Under Order XKI, 
rule 92, it becomes absolute where no ap- 
plication is made under rules 89, 90 or 91 of 
the Code of Civil Procedure, 1908, or where 
such application is made and disallowed. 
The rules in question do not provide for 
the exercise of a right of pre-emption. 

There is a very limited recognition of 
the right of pre-emption in rule 8^, and 
if any farther recognition had been intended, 
it would have been expressly provided. 
Hiving regard to the course of the decisions 
and the importance of the right of pre- 
emption in Northern India, I can only 
infer that the omission to make such pro- 
vision was deliberate. In Manchester Ship 
Canal Company v. Manchester Racecourse 
Company (12) it was contended on the one 
side and not denied on the other that a 
right of pre-emption was quite incompatible 
with a sale by auction. 

In these ciroumstances we are bound, in 
my opinion, even at this late stage to uphold 
the objection taken and to answer the ques- 
tion in the negative. 

Sadasiva Aiyar, j. — I entirely agree and 
have nothing to add. 

Spencer, J. — I also agree. 

Reference answered 
in the negative, 

M. C. P. 

(12) 1 1901) 2 Ch. 37; 70 L. J. Cli. 45S; 8A L. T. 
430; 49 W. H 41 Ji; J7 T. L. H. 410. 


CALCUTTA HIGH COURT. 

Appeal kk03i Appelf ate Decree No, 3001 
OK 1914. 

January 30, 1918, 

Present: — Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kt. 

EDON MOLLAH and others — Defendants 
— Appellants 
veisus 

Shaik HA DAN — Plaintiff — Re^spondent, 

Landlord and tenant’-- Agreemcni to grant lease ^ 
Let^see admitted as tenant —SubseiiueiU lease to third 
person, validity of. 
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Defendant was tenant of certain land which 
the landlord nproe^d to re-let to him on his pay- 
ina: a certain sum of imuioy in cash. Defendant 
paid the atnouiit and coniinuod in possession of 
t!»e land agreed to be let to him. The landlord 
subsecpienily fj^ranted a lease of the same land to 
the plainiiff : 

Hdd, ( I ) that the landlord was not entitled to 
^i^raiit a lease to the plaintiff, inasmuch «s ho had 
already, by reason of the Bjurrecinent with the 
defendant followed by the m;ceptance of the 
Tnone)% constituted the latter as a tenant on the 
land ; [p 5’^, col I.J 

t2) tint plaintiff, when lie came to deal with 
the iaridloi'd, must be deemed to have ha I con- 
str<iOtive iiofi(?e of the ri^hf.s of the defendant 
who was actually in possession and cultivatin;» the 
land. [p. col i .] 

Appeal Hga^nnc the decree of the Additional 
District Jadjre, F>itidpore, dated the <th 
Aai?ast affirtningf that of the Mnnaif, 

2Dd Court, at Bnaujfa, dated the yth Sep- 
tember 19 3. 

FACTS material to the report will appear 
from the following judgment of the lower 
Appellate C 'url: — 

*‘Sirat Kumar Mazarodar, Sosi Kumar 
Miz imiar and Sridhar Ctiatterji ar^ clo-<ely 
oouneott^d in the transactions which concern 
us: let us for the moment assume that 
they are to all intents and purposes one 
person and let us call that person Q, 

Then Exhibit 2 i.s a cortified copy of 
a registered kabuHyat for the suit lands by 
plaintiff Shekh Bidan in favour of Q. 
dated 10 Aghmhin 1315. 

And Exhibit A is a certified copy of a 
registered kihul y d fur the suit lands by de- 
fendant Edon in favour of Q dated 5th Raisfik 
13 15 and registered 23rd July 1908 (about 
Saraban 13 . 5 .) 

And Exhibit 3 is a kahuliy t for certain 
other land by one Kadir in favour of Q, 
dated 22nd Bhadra 1315 and registered 22ijd 
September 190S. 

Admittedly up to September 1907 this 
person Q. was at liberty to settle the suit 
land with whatever person he pleased. 

Plain iff’s case is that by Exhibit 2 he 
settled the suit land with plaintiff and 
that plaintiff is, therefore, entitled to turn 
defendants out. 

Defendants* case is that by Exhibit A this 
person Q. settled the suit land with Eion 
defendant and therefore the subsequent 
settlement, if any, embodied in Exhibit 2 is 
of no offeot. 

The plaintiff’s witnesses in effect say 


that thi.s person Q» has no knowledge ol 
Exhibit A. 

P irmerly E Ion was in possession of the 
suit land as a sub -lessee and Kidir was 
in possession of certain other laud as a 
sub-lessee. Sridhar Chatlerjee got a decree 
right up to the High I'ourt to eject Edon 
and Kadir and to get R»^. 300 and interest 
as costs. Up to September 19 J7 he had 
failed to realise any part of the money by ex- 
esution. He admits that on one occasion one 
Amar Nath Bbattacharjee cime to see him 
on behalf of Edon; from Exhibit we 
tind the date must be Septemb r l9j7. On 
2tr.h September 1907, it was notified to the 
M<insif*8 Court that the amount of R 4 . 30 J 
and interest as costs bad been amicably 
realised. 

The defendant’s story of what happened at 
Amar Nath’s visit is this. Sridhar said on 
that occasion in effect: ‘‘IfElon pays me 
Rs. 150 in OAsh 1 will settle the suit land 
with him {i. e, the present suit land) and if 
Kidir pays me the other R4, 150 I will 
settle that other land with him.” A few 
days later Ed )n actually paid Sridhar the 
It 4 . 150* Sridhar handed E Ion a draft for a 
kiibuhynt for the present suit lands. E ion 
accordingly had a kabuliyat written out, 
there was delay as he was ill, and re« 
gistered and handed it to Sridhar some 
ten days after the registration. 

TnMaasif Hills: ’ there is no suflinent 
evidence to hold that Sridhar Chacterjee 
accented the kahuliy it Exhibit A.” 

Wnat the Mansif seems to think really 
happened is this, in September 19J7 
Sridhar said: '*if Eton pays me the R 4 . 160 
in oisb — decretal money — I will settle those 
2 plots (t e , present suit land) with 
him,” Accordingly in September 19j7 Eton 
did actually pay Sridhar the Rs 150. Bat 
Sridhar did nothing further towards 
settling the land with Bion. Finally 
E ion without any further sanction from 
Sridhar or Sarat Mijumdar or Sasi Alajum- 
dar created the original of Exhibit A and 
signed it and had it registered. Bat neither 
Sridhar nor Sarat nor Sasi ever sanctioned 
it either before or after registration. 

1 think that is what must have happenei. I 
also think that Exhibit A is jast on tne lines 
of what Sriihar proposed iu Amar Natn's 
presence. The former rent paid by Elon 
as sab-lessee was Rs. 4. in Exhibit 4 he 
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promises to pay Rs, 6. D W. No. 3, Dilmamad, 
says it wns A mar Nath who susrflrested the 
rise from Rs. 4 to Rs. 6, implyintr that 
Sridhar oonoerred. A mar Nath does not 
remember; but it seems most likely. 

Bdon says the original of Exhibit A 
was copied from a draft made by Sridhar 
himself. The Munsif thinks that is a lie. 
1 agrree with him. 1 entirely a(?ree with 
his reasons for thinkingf the wording of 
Exhibit A is not saeh as Sridhar would 
have adopted. 

It is argued for appellant in effect that 1 
should suppose that the natural thing to 
happen did happen, and that as Sridhar had 
agreed to accept a kuh diynt on the lines 
of Exhibit A be did accept the original 
of Exhibit A. But when 1 look at the 
wording of Exhibit A, viz ^ statements that 
E Ion was tenant from before and paid 
rent at Rs. 4 formerly, I think it is not 
a likely thing that Sridhar would even 
have accepted such a document as Ex- 
hibit A. 

It was not argued before me, except in 
replv as a mere afterthought, that Sri- 
d bar’s mere verbal promise in September 
19.7 to settle the land if the Rs. 150 were 
paid, followed by the actual payment of 
the Rs. <50, snffioed to confer a title to 
the land on Edon even if Exhibit A was 
never accepted. Nor is it a thing which can 
be taken for granted. 

The result is that I agree with the 
Munsifs finding that acceptance of Exhibit 
A is not established and with bis order 
decreeing the suit. 

Sridhar appears to have acted despicably 
and 1 think it unlikely that Bidan the 
plaintiff is blameless in the transaction. 
Consequently 1 refuse costs in this Court. 

The appeal is dismissed and the decree 
of the Munsif affirmed. Parties will bear 
their own costs in the appeal.'’ 

Babu Prokash Chandra Maztimdar, for the 
Apoellant. — My client has been all along on 
the land. A suit was brought against my client 
by the landlord previously to this. That 
suit came up to the High Court. The land- 
lord succeeded in that suit and a decree was 
made against my client and another person 
for Rs. 300. Subseouently the landlord 
agreed to re-let the land on getting 
B«, 150 in cash from my client. The 
sum was paid by my odeut, so that 


the terms of the agreement were carried 
out by my client and the landlord, having 
accepted the sum, cannot resile from the 
agreement. I was a tenant by virtue of that 
agreement and so long as 1 remain in posses- 
sion and do not give up my right as the 
lessee of the land, the landlord has no right 
to settle the land with the plaintiff. 
The lease granted by the landlord to the 
plaintiff being subsequent to my payment of 
Es. 150 to the landlord in accordance with 
his verbal agreement to lease the land to me 
cannot be operative as against my right as a 
lessee. Moreover, the plaintiff cannot claim 
that he w»s a bona fide tr&nsiferee because be 
knew or would have known by the exercise 
of reasonable diligence that 1 was in posses- 
sion of the land as a lessee. Even assuming 
that the plaintiff has not notice, actual or 
constructive, he cannot eject me from the 
land which I held as a lessee before the 
plaiutiif got his lease. My title being prior 
cannot be affected in any way by the subse- 
quent lease which the landlord purported to 
grant to the plaintiff. 

No one appeared for the Respondent. 
JUDGMENT. 

FLErcHKR, J. — This is an appeal by the 
defendant against the judgment of the 
learned Additional District Judge cf Farid- 
pore, dated the 7th August 1914, affirming 
the decision of the Munsif of the second 
Court at Bhanga. The suit was one for 
ejectment brought by a lessee claiming under 
the same landlord as the defendant. The 
question, therefore, is who has got a prior 
title. The obvious facts are these 

The defendant originally had a lease of 
this land. There is no doubt about that. A 
litigation tor^k place between him and the 
landlord. The case went up to the High 
Court and Rs. 31.0 was decreed against the 
defendant and another person named Kadir. 
According to the findings, terms of settle- 
ment were determined and these terms of 
settlement, it was found by both the lower 
Courts, were these : that if the defendant 
Edon paid to the landlord Rs. 150 in cash 
out of the decretal amount, the landlord 
would re let two of the plots (that is, the land 
in contest in the present suit) to Edon. It 
was also found that the defendant complied 
with those terms, namely, that Edon paid 
Rs. 150 to the landlord in September U07. 
Therefore the defendant Edon beeanu 
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entitle, d to a lease of the two plots in suit. 
He was already in possession of those two 
plots. Therefore having complied with the 
terms and having got a verbal agreement 
and possession of the land, the defendant 
was in possession of the property as a lessee, 
it is quite true that he foolishly executed a 
kahuliyat which he said was in accordance 
with the terras which had been approved of 
by his landlord. That has been foundagainst 
him by both the lower Courts. It was a 
foolish thing to do ; but it cannot affect 
Edon’s right to continue in possession of the 
land after he has paid tlie R'*. 150 to his 
landlord for that right. That was in 
September lli07. The plaintiff claims under 
a lease dated the 10th Agrahan ldl5, that 
is, in the year 1908. It is quite clear that 
the landlord was not entitled to grant that 
lease in 1908 to the plaintiff. He had already, 
by reason of the agreement followed by the 
acceptance of Rs. 150, constituted the defend- 
ant Elion as a tenant on the land. Moreover, 
the learned Judge of the lower Appellate 
Court considers that it is unlikely 
that the plaintiff is blameless in the 
transaction, by which 1 suppose he 
means that the plaintiff had notice of the 
actual agreement that had taken place 
between the landlord and the defendant Edon. 
In any case, the defendant Edon being in 
actual possession of the land and enjoyment 
thereof the plaintiff, when he came to deal 
with the Landlord, had constructive notice of 
the rights of E Ion who was actually in 
possession and cultivating the land. In that 
view of the case, the plaintiff by his kab^iUirit 
got nothing from the landlord. The present 
appeal is, therefore, allowed and the plaintiff’s 
suit dismissed with costs both here and in the 
Courts below. 

Sham SUL Huda, J.— 1 agree. 

Appeal allowed. 
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MU)RAS HIGH COURT. 

Skconi) Cjvm. Appeal No. 24 of 1915. 

October 5, 1 '17. 

Prf'tenf: — Mr. Justice Coutts Trotter 
and Mr. .lustioo Seshagiri Aiyar. 
PALANIANDI CHETTr and others - 
Plaintiffs — Appellants 

versus 

M. V. APPAVU CllEITIAR and others— 

I ) E kb N da NTS Rb P.^N i>K VTS . 

Ti‘(Uis*'rr Arl (/ 1’ f>/’ IS <2/, .s- .5R — Truna- 

fcr tn tlcO'fit <n’ ncthtur.'!, trliftkcf lirthh! tO 

hy rrrd'furs tts (V‘frnc.e !•* — Itfijht 

of iiithvidu'il I'n'tl t/ni's (ii s/Y tiyidv nfih\ 

A traii*5!’i*i i‘ir willi iiitinU. tn or 

il.q'iMiivl I ho (.TiNlitnr.s nf tho (rausroror cnnriM's a 
•rnod fitU* on the t until it is sot asido 
by ii s lit liy tin' iTi'.lifnrs lor t li it o\nro.ss |»ur. 
pnso, Tlio oro.litors (Miiiint tlio onUmrablo 

iiatiiro nt‘ tlio l r.iMSMOt inn liy wa v jH' doFi'iico to an 
action by 1 ho I raiisfoi’tM* to osi.ablish Ids litlo 
iiMdor tho salo, it* thov h ivi‘. nor nlmatly suod rni' 
it.s caiH'ollalinTi ■ p .n4, oi>l. »; p. ;'»7, ml I. | 

l*or ('<*//.//.>' TroHi ./. -Tlio i»i'*ro <»htaiidiij' of a 
judgiiiout in India croatos no lirh* or only an 
iiicli Mto lith’ in th * jud'-rni ?Jt-i*rodit or. and thoro- 
foiv a oiv'diior who i np' aoln'.s a trainsfor in list 
Follow up hi.*i jndirnoMH. S-y atniohitiv,’ the proport it's 
ill order to onalilf hi o to utilise seetioii M in 
aii.sw(*r to ;i (dniiii j'oimdoil on tho impeaidiod deod 
of transbn-. f p 4. i I . j 

It is iiK'oiivcniont to allow oaoh ainl overy 
oroditor in turn lo attaok suoli ilood itido|UMul- 
ontly. [p ot, col. l.J 

Kor Sesha-jiri /b’.'/n*', .y.— Thort> is iiothin,:^ i i Hindu 
Law wliioh is inconsislont wiih soirtiou of the 
Tniusfor of Propc’rty Act. At any rate, the sc'o- 
ti iii tnnv 1)0 takoii as iiidicnriiii»f bln* pririoipU's of 
oipiity, jnstic* and ood mnsin'nrice whiidi oipjrhb 
to ^ nd ? Ooiij’i.s in tn.* al>o*!i;*.! of .speoiiic le;.cis- 
lar ivo pro\ i -i nis [ p 5.% ml i j 

On rh'.* liiiLf iairo of socti > i of tin* d’ransfor 
of Prop 'rty Act it is op 'u to any creditor to 
iiiip(*u*h a conveyance ninde hy his debtor, proviiled 
he alle*jf.*.s in tlie plaint that i he sale was intended to 
ih-fratni him nii l others similarly phici’d. [p 5;', 
col 2.] 

Saoorid appeal against the decree of the 
Dislrict Court, Tanjore, in Appeal Suit 
No. 865 of 1912, preferred against 
the decree of the Court of the Subordinate 
Judge, Mayavaram, in Original Suijb No. i7 
of 19i0. 

The Advocate- General and Mr. A. 
Krishnasawmi Aiyar^ for the Appellants. 

Mr. C, V. Anantlfakrldina Aiyar , for the 
Respondents. 

The second appeal coming on for hearing 
ou 9th and 14th February 1916 and 
having stood over for consideration till 
Slat March 1916, the Court delivered the 
following 
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JUDGMENT. 

CoDTTS T»jotter, J, — AUhougrh this appeal 
raieee qnefltions of difficulty and importance 
the facts material to it can be stated very 
shortly. The plaiiitiif sued for a declaration 
that he was the absolute owner by purchase 
of the suit properties as against the defend- 
ants who were holders of decrees against 
his vendor. The plaintiff’s title was based 
on a sale-deed dated the 5th of September 
1903 from Velayndan Chetty to himself for 
a oonBideration of Rs. 14,250. It has been 
found that this deed and the transaction 
which it carried out was brought into 
existence with intent to defraud and defeat 
the creditors of the transferor, and that 
finding is not and cannot be challenged; 
but the appellant contends that it is not 
compefent to the defendant to invoke that 
finding in aid in the present proceedings. 
For the moment, I am assuming that the 
transaction in question was in this 8en.se 
a real one, that it effected and was meant 
to effect a real transfer of the property 
from the transferor to the transferee, that 
is to .say, it was not a merely cclonrable 
paper transaction leaving the real beneficial 
enjoyment of the property with him who 
purported to transfer it. Had the transac- 
tion been a merely colourable one, it would, 
no doubt, have baen void and the plaintiff 
could not have succeeded in his action. 
His contention is that if it is only voidable 
it stands good until set aside in proceed- 
ings appropriate for the purpose, such 
proceedings being a suit brought for the 
express purpose by or on behalf of all the 
creditors of the trai s^eror. 

The material section is section 53 of the 
Transfer of Property Act, which is as 
follows: — *Every tiansfer of immoveable 
property, made with intent to defraud prior 
or subsequent transferees thereof for con- 
sideration, or CO owners or other persons 
having an interest in such property, or to 
defeat or delay the creditors of the trans- 
feror, is voidable at the option of any 
person so defrauded, defeated or delayed.’* 

The section broadly reproduces the effect 
of the famous statute of Elizabeth, 13 Eliz. 
C. 5, and the English decisions on that 
Statute are always referred to in India as 
authorities for the consiruction of the Indian 
seotioD. In England it has been held that 
a suit to avoid a settlement must be brought 


on behalf of all creditors: heese River Silver 
Mini fig Company v. Atwell (l\ and that 
decision has been followed in India in 
Hakim Lnl v. Mooshah r $ohu <2) and 
Bwjor i Vorahii Patel v. Dhunbai (3). But 
it has been held by the English Courts 
that where the plaintiff is a judgment- 
creditor who has sued out a Writ of it legit, 
he may sue on his own behalf without 
reference to the general body of creditors 
and impeach the transfer as having been 
executed with intent to defraud his parti- 
cular claim: Blenhinsopp v. Blenkinsopp (4). 
That case expressly left open the question 
as to whether the deed could be set aside 
by a person who had signed judgment but 
not sued out the writ. We are asked to 
say that in India the section may be called 
in aid by a creditor who has obtained a 
decree but has not attached the properties, 
it being conceded that a creditor who has 
attached the properties can use the section 
as a weapon of defence as well as of 
offence in a ease like the present. See 
Raj am Kumar Doft^ v. Gaur Khhore Shaha 
(5) and Chidimbaram Ckertiar v. Sami 
Aiuar {5) The matter has been definitely 
decided by the High Court of Bombay in 
lih nr Timappi, v. Bevar Venkappa (7>, a 
dec’sion to which Jenkins, C. J., was a party. 
In the absence of thi.s Court, I propose to 
consider the matter on principle. 

The remedy sought may be treated as 
the equivalent of a remedy by way of 
equitable execution in aid of the legal right 
given by the judgment. The English 
authorities subsequent to Blenkinsopp v. 
Blenkinsopp (4) seem clearly to show that 
such an equitable execution will not be 
granted until the title of him who seeks 
it has been completed; that is to .say, 
according to the technical language of the 
English Law, a iudgment-oreditor cannot 
invoke the equitable relief until he has 
followed up his judgment by suing out a 
writ of fi fa or Elegit^ as the case may be, 

(1) 7 Eq. 347; 20 L. T. 17 W. K. 601. 

(2» 34 C. OW); ll C. vv. N. 8 S 9 ; 6 C. L J. 410. 

(3) U) B. 1; « [lid Dec (n. b ) 479. 

(4) 1852) 1 De G M. & G. 495; <2 Bear. 568; 
2^ L J. Ch. 401; I6.1ur. 7S7; 42 E. R 644; i8 0. T. 
io. 8.) 324: 91 R R 147 

(5) 3> C. 1051; 7C. L J. 686; 12 0. W, N. 76\ 

(0) 30 M. 0; 10 M. L. J. 427; I M. L. T. 351 

( 7 ; 27 B. 146; 6 Bom. L. R. 19. 
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This was expressly decide*! by Tamer, V, 0., 
(as he then was) in Smith v. (B) 

and he oifces in his indfirment an interestingr 
paseaire from L'>rd Redesdsle’s Treatise 
on Pleadindr. An anthoritative and clear 
exposition of the principle on which 
Turner, V. C , founded his decision is con- 
tftined in Lord Cottenhara's opinion in 
2^ fate V. of Marlborough (9). 

Applying that principle I think it must 
be held that the mere obtaining of a judg- 
ment in India creates no title or only an 
inoh(*ate title in the judgment- creditor, and 
therefore he must follow up his judg- 
ment by attaching the properties in order 
to enable him to utilize section 53 in 
answer to a claim founded on the impeached 
deed of transfer. The inconvenience of 
allowing each and every creditor in turn 
to attack the deed independently is obvious 
and is amply illustrated by the history of 
the present plaintiff who has been com- 
pelled to buy off a series of creditors one 
after the other. Aeoo»d ngly I am of 
opinion that hhvnr Ttmappa v. Ptvar 
Vei'kappa (7) is correctly decided and is 
in accordance with principle and I res- 
pectfully follow it. I, therefore, hrld that 
the fact that the deed was executed with 
intent to defraud the creditors of the trans- 
feror affords the defendants no answer to 
the plaintiff’s claim. 

As the learned Juige has not decided 
the question as to whether the transaction 
ifl merely colourable, the case must go 
back to him f )r a finding on the point. 
Six wefks are allowed for submission of 
Endings at d seven days are allowed for filing 
objootioTiR. Cofits will be reservfd. 

SrsHagi I Aitak, J.— The property in this 
suit belonged to one Velayudham Chetty. 
He executed a sale deed to the plaintiff in 
respect of it on the 5th September 1903. 
It is not disputed that ac the time of the 
sale Velayudham Chetty was heavily in- 
volved in debt. The defendants in this suit 
had a number of decrees against him for sums 
of money dae to them before the date of 
the sale to the plaintiff. They attached 
the properties in execution of their decree. 
The plaintiff Bled a claim petition which 

fS) (\f^^2) to Hare SO; 22 L J. Ch 2®0; 17 Jur. 30; 
68 E R ^^^2 : 20 I.. T o s > R R 

(9) (lar^S) 8 My anrl r 407 at p 42lj 2 Jur. (o. s.) 
76; 40 E. R. 98»; 46 R. R. 804. 
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was rejected in September 1910. Thereupon 
he filed the pre‘<ent suit for a declaration 
that the property belonged to him by virtue 
of the sale and that Velayudham Chetty bad 
no interest left in the property for the de- 
fendants to attach and sell. The Subordinate 
Judge who tried the original suit held that 
the sale was binding to tbe extent of 
Rs. 9.94'5 odd, as that sum was applied 
towards diachargi g certain mortgages upon 
the property created by Velayudham Chetty. 
He dismissed the suit as regards the rest of 
the claim put forward by the plaintiff. 
On appeal to the District Judge, the 
Subordinate Judge’s decree was confirmed. 
In this second appeal a point was raised 
for the fir'it time hy Mr. A. Krishnaswami 
Aiyar to the effect that as ths defendants 
had not sued to set aside the sale in 
favonr of the plaintiff before they attached 
the properties in execution of their decrees, 
they were not entiOad to resist the claim 
of the plaintiff in this suit. Mr. Ananta- 
krishna Aiyar objected to this contention be- 
ing heard for the first time in second appeal, 
as he might have rectified the defect if 
the objection had been raised before the 
trial Court. It is diffioolt to see what new 
evidence could have been let in by the de- 
fendants in arj'^wrtr to the abstract legal 
position argued in this Court. The plaint- 
iff’s is that at the time of the attach- 
ment Velayudham Chetty had no interest 
in the property; because at that time no 
suit had been brought to set asi e the 
sale in plaintiff’s favour. To such a con- 
tsntion, if it i« sound, the only answer will 
be that the sale had been set aside in a 
properly framed suit. That is not the answer. 
The decision in Hakim Lil v. Mooshahar 
Sahu (2), where it was pointed out that an 
objection like this should not be entertained 
in second appeal, does not help the 
responients. In that case the suit was 
brought by some of the creditors, and when 
objection was taken in a Oonl appeal that 
the suit should have been bivinght in a 
representative character, it was met by the 
plea that if the objection had been taken 
in time this defect could have been onivd. 
That is not the present case. Althongh it is 
urifortun-ite that this questiin was not raised 
in the earlier stages I do i:ot see my way 
to refusing to hear the question argued. 

On the merits, the first contention of 
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Mr. KrinhnaFiwami Atyar was that under sec- 
tion **>3 of the Transfer of Property Act, 
it is not open to any one of the creditors 
of the transferor to ohalleniore the validity of 
the conveyance; he relied on the observa- 
tions of Mookerjee and tl)Irnw')od» JJ., in 
H^^im Lai v. Mtmhahar Hahn (2). In the 
first place it should be pointed out that 
section 63 does not in terms apply to the 
present case, as it is in Chapter H which 
preserves to Hindus, Muhammadans, and 
Buddhists their own law on the question 
covered by i<^a provisi-^rie. This will not, 
however, materially affect the decision, as 
there ie nothing? in the Hindu Law which 
is inconsistent with section 6 » of the Transfer 
of Property Act, see Rartgilbhai Kolyandag v. 
Vinayak Vishnu (10). At any rate section 
53 of the Transfer of Property Act may 
be taken as indioatinfir the principles of 
equity, justice and good conscience which 
ought to guide Courts in the absence of 
specific legislative provisions. The decision 
in Hakim Lalv. Monshabir S hu (2’, no doubt, 
lays down that it is settled law in Eng- 
land that if the debtor is alive and not a 
bankrupt at the time the acaon is brought 
to set aside a conveyance on the ground 
that it was voidable under Statute 13, El za- 
beth, Chapter 5, it should he by a creditor 
or creditors on behalf of himself or them- 
selves and all other creditors of the debtor. 
The learned Judges say that the rule appears 
to be based upon a perfectly sound and 
intelligible principle and point out the diffi- 
culties which the contrary conclusion may 
lead to. Speaking for myself, there are as 
many difficulties in demanding that all the 
creditors should join in a representative action 
as there are in permitting a number of actions 
being brought against the same purchaser. 
However that may be, the language of 
seution 53 of the Transfer of Property Act, 
to my mind, is clear that any person who 
was defrauded, defeated or delayed can 
impeach the transaction, 

Before dealing with the Enalish oases 
quoted by the learned Vakil for the appel- 
lant, I wish to draw attention to section 11, 
explanation 6, of the Code of Civil Procedure. 
That will apply to actions which may he 
brought by one of the defeated or delayed 
creditors if be claims a light which is 

(JO) 11 B. 636; 6 lad. Dec. (n. s.) 4S8. 


common to himself and to other oi*editor8 
similarly situated. It may be that section 53 
of the Transfer of Property Act has been 
so worded having regard to the language of 
this exolanation to section 11 of the Code 
of Civil Procedure, The case of Hnkim 
Lai V. Mnnshahnr Hahu '2) went up on 
appeal to the Judicial Committee but their 
Lordships did not decide the case on this 
p^.int. See Musahar Hahu v. Hakim Lai 
(ll). The only other Indian oa^es bearing 
on the question are Phrjorjt Dornhji Patel v. 
Dhunhai (.3 and Lhvnr Tlmnppa v. Devar 
Vfinkappa (7). Among a number of p'^'ints 
decided by Mr. Justice Telang in Burjorji 
Ihrahji t atel v. Ohunhai (3) the learned 
Judge points out that the plaintiffs in that 
suit were only some of the creditors and that 
they were not enfit^ed to succeed inasmuch 
as the suit was not filed by them on behalf 
of and for the benefit of all the creditors. 
When this decision was passed, the Transfer 
of Property Act did not apply to the B )mbay 
Presidency and the decision proceeded solely 
upon E ‘gli^h authorities. Ishvar Tim'ppa v. 
T)pvar Venkapm (7) was after the Transfer 
of Property Act was applied to B imbay. 
It does not appear from the lodgment 
that the learned Judges required that the 
other creditors should eo nomine be parties 
to the suit. Some oViservations of the Judicial 
Committee in Ghatterput Singh y. Maharaj 
Bahudur (12) were relied upon by the 
appellant. The observation that “such an 
issue could be raised and such a decree 
could be made only in a suit properly 
constituted for that purpose” does not neces- 
sarily imply that a representative action 
is the only mode of setting aside a fraudu- 
lent sale. Therefore I am of opinion on 
the language of section 53 of the Transfer 
of Property Act that it is open to any 
creditor to impeach a conveyance made by 
his debtor, provided he alleges in the plaint 
that the sale was intended to defraud him 
and others similarly placed. A decree in 
such a suit will not give any personal rights 
to the litigating plaintiff but would enure 
for the benefit of all creditors like himself. 

(U) 32 Tnd Pas. 343 30 M L. J. 116; 3 h. 
W. 2<»7; 20 C. W N 393; U A. h. J. 19H; 

1 M. W. 198; IMM. L. T. vOli: 23 C. L. .7. 406; 
18 Bora. L. B 378; 43 O. 621 (P. C.). 

(J2 32 0. 198 at p. 217; 2 A. L. J. 190; 9 C. W. 
N, 225 (P. C.). 
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The English cases to which our attention 
was drawn do not in unmistakeable terms 
lay down that all the credito rs should join 
in a representative action before a fraudu- 
lent sale can be set aside. All that Justice 
Williams in Veya Frown (13) held was 
that the settlement should not be treated 
Hs void but it was liable to impeachment 
in a proper action, Glf^yg v. Bromley (14) 
does not take the matter any further. But 
both these cases are authorities for the 
position that the assignment by the debtor 
will be good and valid until it is set aside 
in a proper proceeding. There are certain ob- 
servations in May on fraudulent Oonveyances 
which on their face appeared to mean that 
a judgment'Creditor was in a different 
position from an ordinary creditor and that 
it was open to the former by virtue of 
his judgment to levy execution without 
having the assignment set aside in a suit 
for that purpose. The proposition is thus 
stated: “Where a creditor has a judgment, 
or order of Court, or process of execution 
in respect of his claim, and might obtain 
relief in equity thereunder against property 
held by, or in trust for, his debtor, and 
the debtor is living, a Court of Equity can 
declare a settlement made by the debtor, 
which is fraudulent within 13 Eli/.. C o 
to be void against the plaintiff, without 
also declaring it to be void against the 
creditors generally, and may direct the 
settled property, or a sufficient part of 
it, to be applied in satisfaction of the 
plaintiff’s claim.” When the cases cited for 
this proposition are examined, they show 
that if a judgment was obtained at common 
law and a further action was brought in the 
Equity Court to have it declared that the 
settlement or conveyance by the debtor in 
fraud of creditors was void, the Court of 
Chancery will not move in the matter 
until all the common Jaw remedies had 
been exhausted. See Smiih v. Hurd (8) and 
Neatev Duke of Marlborough (9) ni\d Reese 
River Silver Mining Co, v Atwell (1). But 
since the Judicature Act and since the Act of 
Edward I which define the rights of 
judgment-creditors, these decisions have 
no practical value. A judgment-creditor 

(13) (1884) 13 Q. B. D. 199; Cab, & 223; 

33 E. 168; 4S J. P. 161. 

(14) (1912) 3 K. B. 474^81 L. J, K. B. 1081; 106 

L T. 826, 


in Bnglar^d is in a very favourable posi- 
tion as compared with a judgment creditor 
it; this country. He becomes praotioslly 
the owner of the property which he seizes 
either under a Writ of E legit or of fi /u, 
1 do not think the English decisions which 
differentiate between the position of the judg- 
ment creditor and that of an ordinary creditor 
are of much use in deciding Indian oases. 
The judgment creditor in India, for all 
practical purposes, i.s in the same position 
as any ordinary creditor. If he attaches the 
property it gives him no lien : it he 
realises monies, they would he subject ^ to 
participation by those whn may be entitled 
to rateable distribution. But the position 
in England is altogether different. There- 
fore the p'rissege in May relating to the 
judgment- creditor has tio relevancy in 
this ountry. Nor is there anything in 
the words of section 53 to differentiate 
between the position of the decree-holder 
and that of an ordinary creditor. 

The next question is whether the judg- 
ment-creditor can protect his rights to 
proceed against the property of the judgment- 
debtor by pleading i»i defence that the 
sale which the plaintiff seeks to establish 
in the suit should be set aside. There 
is no question that if the sale is void or 
is found to be a sham transaoti(^n, it will 
not be necessary either lor the creditor 
individually nr conjointly with othcr^^ to 
.sue to .set aside the sale. But if it is 
only voidable it seems to rne that the 
creditors can have m remedy against the 
property conveyed until the sale is set 
a^ide. It is well settled that in ca^es of 
voidable transaetior.s until the transaction 
i^ avoidevd it continues in force. See Raia 
Rif^HfVira Dinii v. Anm ieh4lam Chdttar 
(i.5) an! Mihvnvl HkH Z ikena v Ahmal- 
hhii Ilibibbhii tlo). Tnsrefore at the 
time thit the oreiitor attached the property 
the sale was effective to confer title upon 


the plaintiff. 

It was held by the Judicial Committee 
in Fhul Ktmiri v. Ghanshyam Misra (17) 
that the effect of a decree in a suit brought 


(1.5) 19 Incl. Cas. 696: 21 M. L. J. 692; (1913) 
I. W. X. 453; 13 M. L. T.469; 34 M. 321. 

(t 6) 25 B K'J; S Born. L. E 36S 
(17» 36 0, 20J; 7 C- L. J, 30: <5! 0. W. N. 169; 
0 Bom. L B. i. 6 A. L. J. 10, i7 M. L J. «l«i 
» Tu I. T fwt. 1.1 Bur. L. B. 41; 36 1. A. ,4 


(P. 0.). 
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by a defeated claimant is to place the 
parties in the position they oocapied at 
the time the claim was pat in. Consequently 
if the defendant succeeds in his defence, 
theresult!of it will be to allow him to attach 
the property as if it were the property 
of the judfirment-debtor. This, as 1 already 
pointed out, can do him no lyood so long 
as the sale is not set aside. Therefore 
I am of opinioo that the defendant is not 
entitled to avoid the sale by his defence. 
Mr Anantakrishna Aiy«r drew our attention 
to Vasude-j Uaghuuaih v. Janardhan 

SadaMv Apt*i (18). All that was decided in 
that case was that a subsequent transferee 
was not entitled to impeach a completed sale. 
It is true that another answer to the 
defence could have been that the sale was 
subsisting at the time of the transfer. 
However, this is no authority for the 
position that without setting aside the sale 
a jadgment-creditor can impeach the 
transaction as a defence to the action 
0 ' mmenced by the purchaser. The point 
we have to decide was not considered in 
Xtiruyana Futtar v, Viraraghavan To/Zar (l9), 
(^hidamharam ChcftFir v. Sami Aiynr (6) and 
Lthan (jknn ier Daft Sarka) v. Rishu Sirdar 
(20), to which the learned Vakil for the 
respondents invited our attention. 1 have, 
therefore, reluctantly come to the conclusion 
tha^: the objection raised by Mr. A. 
Krishnaaswami Aiyar should be allowed. 


In compliance with the order contained 
in the above judgment, the District 
Judge of Tanjore submitted the follow- 
ing 

PIN DIN (t. — The issue on which I have been 
directed to record a finding is whether the 
transaction created by the sale-deed, dated 
5th September i903, is merely ooloui able. 

It has been found, and the finding stands 
good, that the transaction evidenced by 
the sale-deed was intended to defraud 
and defeat t^e creditors. The question 
now for consideration is whether the 
transaction was merely colourable or whether 
it was intended that the property should 
pass to the vendee. 

<18) 29 lad. Cas. 497; 39 B. 607; 17 Bom. L. R. 
622. 

(19) 23 M. I8t; 8 Ind. Dec. ^N. s.) 628. 

(20) 24 0. 825; 1 C. W. N. 666; 12 Ind. Deo. 
(N. 8.) 1217. 


The consideration for the sale-deed was 
Rs 14,259 made up of (1) mortgage debts 
on the properties to the extent of Rs. 8,842 
which the vendee undertook to discharge, 
(2) a debt of Rs. 2,408 due on a promissory 
note to Narayanasami Iyer, (3) Rs. 3,030 
to be paid in cash to the vendors to dis- 
charge sundry debts. 

With regard to the mortgage debts, I 
think on the evidence on record it must 
be held that they were paid by plaintiff. 
Exhibits B to J show that they were 
paid and that they were paid by plaintiff. 
There is really no evidence that the p y- 
ments nominally made by plaintiff were 
really made by his vendor. Jt is true that 
the debts were not paid at once and no 
payments were made until the creditors 
of the vendor began to be troublesome, 
but this fact proves nothing. The 
vendor was obviously more or less bankrupt 
and it is difiScuIt to see how he could raise 
the money. 

The payment of the debt due on the 
prcmisory note to Narayanasami Iyer has 
not been satisfactorily proved. Narayanasami 
Iyer was not examined. There is no satis- 
factory evidence that the note is genuine 
as it was the plaintiff who alone spoke 
to it. 

The cash payment is not satisfactorily 
proved. It was to be utilised for paying 
off sundry debts^. There is no evidence at 
all that the whole sum was utilised in 
paying debts and not one of the persons 
who are alleged to have been paid off has 
been examined. 

The conclusion, therefore, is that some 
Rs. 9,900 were paid and that the rest of 
the consideration was not paid. 

The next point for consideration is 
whether the plaintiff had possession of 
the properties after the sale-deed, it is clear 
from the evidence on record that the family 
house which was sold under the sale- 
deed was occupied by the vendor and 
bis relations. The vendor and the vendee 
are closely related, and 1 do not think 
that the fact that the vendee allowed his 
vendor’s family to live in the house shows 
that the sale was meant to be inopera- 
tive. The more important question is with 
regard to the lands. The plaintiff has 
produced a liumher of lease deeds Exhibit M 
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serieR^ thoogh he has not examined 
the leseaes. The evidence of these deeds 
is attacked on the ground that none of 
these are earlier than i904, t. e., after 
the vendor’s creditors had began to exe- 
cute pressure. 1 do not think there is 
much in this. The sale-deed was in 
September 1903 and it is not usual to 
ontei into leases at that time or until the 
next year. Exhibit N series are receipts 
for payment of h'si. The earliest date 
of any of these receipts is January 1904 
but kist would not in any case be paid 
till January. As to the oral evidence it 
necessarily has to be received with caution. 
But there is this fact. Sundaram Cbetti, 
one of plaintiff’s agents, lives in one of 
the villages where the lands are. It is true 
that Sundaram Ohetti is related by marriage 
to the vendor, but I see really no reason to 
doubt that he is agent of the plaintiff. This 
man formerly lived in Swamimalai. h seems 
probable that the reason he has moved to 
Ayyavadi is that he is plaintiff’s agent and 
plaintiff has bought the lands there. It is 
difficult to explain his change of residence 
otherwise. The evidence on the other 
side is entirely oral and to a certain extent 
hearsay. It has been provsd that the 
i)lBiDtiff paid over Rs. 9,000 and it seems 
unlikely that even a close relation would 
pay so large an amount without getting 
something for it. It is true that the 
whole consideration for the sale was not 
paid and it seems certain that the oon> 
fliHeration even if fully paid was not 
adequate. Ocherwise there is no explanation 
at all for Exhibit E, a release deed by 
which the plaintiff was to pay an extra 
Bs. 6,000 This release deed was executed 
after plaintiff had been worsted in litigation. 
Plaintiff, no doubt, thought that his sale deed 
would be attacked on the ground of 
inadequate consideration and wanted to 
save himself further trouble. Though the 
full ooDsideration was net paid and though 
the consideration was inadequate, it does not 
follow that the sale was merely nominal. 
The vendor was in a very bad way at 
the time of tale and was not in a position 
to dictate terms. He wanted to prevent 
his creditors getting his property and he 
had recourse to a relation^ The relation, 
though willing to oblige him, was not 
likely to do it for nothing and it was 


quite likely that the relation would impose 
hard terms. 

The subsequent conduct of the plaintiff 
is rather in favour of the theory that the 
transaction was a real one. He paid off under 
pressure a considerable number of creditors 
and unless it is shown that he did not 
really pay them off, the presumption is that 
he paid them off because the transaction 
was a real, though a traadulent, one. There 
is really no evidence at all that the money 
which went to pay off the various debts 
came from the vendor and not from the 
vendee and it is certainly not shown that 
the vendor who was hopelessly bankrupt 
was in a position to find the money. It 
is contended that some of the debts may 
have been paid out of the income of the 
land, but though, as pointed out in paragraph 
11 of the Subordinate Judge's judgment, 
this might apply to the Rs. supposed 

to have been paid under Exhibit R, yet it 
is clear that this sum represented the income 
of some five years. It is not expl lined how 
the vendor could have raised the monpy to pay 
the other debts which were undoubtedly dis- 
charged. 

The probabilities are, therefore, all in 
favour of the position that the sale was 
real and not nominal. 1, therefore, find 
that the transaction created by the sale-deed. 
Exhibit A, is not merely colourable. 


This second appeal coming on for final 
bearing after the return of the finding 
of the lower Appellate Court upon the issue 
referred by this Court for trial, the Court 
delivered the following 

JUDGMENT. — We accept the finding, 
reverse the decrees of both the C mrte below 
and give a decree to the plaintiff as prayed 
for. 

Costs will be awarded to the appellants in 
this Court. Each party will pay his own 
costs in the lower Courts. 

Appeal aUowed, 
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CALCUTTA HIGH COURT. 

Appeal from 0 ioinal Civil No IS of 1917. 
April 20, 19 7. 

Prps^nt : — Sir Lancelot Sandersi^n, Kt., Cl'ief 
Jastire, and Jaatioe Sir .lohn Wnodroffe, Kt. 

SATINDRA MOHUN TAQOaE and 
AMi^THEk— ApPELLAMT8 
versus 

SARAL^ SUNDARl DEBT and 

ANOTHEH— Rif>PONDs?WT£:« 

Tefffamentnry anit’—Cnveni, remote revermonerSy 
vihethrr can file. 

In a tf»8r.«Tnontary siiih cavoatg aprainst the Will 
wore entoicd by J?., the immediate i*overt>innor of the 
deceased, ainl nonio other ptrsoiia, allopirij? that 
the ^ ill orf'poundod was a forffory. Subsequently 
li. ciiton»d into an nprroement wit h the propoiincle's of 
the ‘ ill for an amicable settlement on their paying? 
him n larpo sum of money raised by the sale or 
inorijrapfo of a prirtion of iho estate Before this 
agreement was assented to by the oflnr caveators^ 
and R, who would be immediate reversioners of the 
testator after the death of B. dining the lifetime of- 
the testators’ widow filed caveats against the Will: 

Helfl, that S. and R. had locus stn'utli lo enter the 
cavi^ats. as J3.by entering into tin? ngreeniont hod done 
his best to render it impossible for him successfully 
to challenge the W ill or had at h'ast shown iliat ai all 
events he could not bo relied upon seriously and 
successfully to contest the Will, fp 6 , col 

Quaere — W hether any int»*reat however sliglit, or 
even the bare prissibilily of an interest in tbe estate 
left by an alleged testator, is enough to entitle a 
party to oppose the Will, [p. 51, (5ol. <.] 

Appeal against the jadgnient of Mr 
Justice Chitty, in Testamentary Suit No. 9 of 
1915. dated the 2oth January 1917. 

FACTS appear from the following judg- 
ment of. 

Chiiiy, J. — Thia is an application on notice 
by tbe plaintiff in a teFtamentary suit that the 
caveat filed on 20tb December 191 5 by >atindra 
Mohun Tagore and Honendra Mobnn Tagoie 
be discharged. It appears that in this case 
when the present plaintiff put forward the 
Will of Atanunandan Tagore caveats were 
filed by Diptendra Mohun Tagore, Bioyut 
Prokash Ganguly and Srimati Haziri Daesi 
Devi. The case was accordingly set down as a 
contentious cause by an oider of oOth June 
]9l5 Tbe present caveators Satindra 
Mohun Tagore and Ronendra Alohnn Tagore 
had also filed caveats, they being distant 
agnates of tbe deceased. It was pointed 
out at that time that they had no tocus 
standi to come in and contest tbe Will, 
and eventually in June 1915 their caveats 
were withdrawn. They have now filed 
them again and wish again to come in 
find contest tbe suit. It is conceded that 


though Diptendra Mohun Tagore, one of 
the other caveators, is dead the two caveators 
who came in with him, Bidyut Prnkash 
Gangnly and Srimati Hhziri Dassi Debt, 
are still on the record. It is alleged by 
Satindra Mohun Tagore and Ronendra 
Mobnn Tagore that Bidyut Prekash Ganguly 
is contemplating a settlement of the case 
with the proponnders of the Will. It is 
not suggested that Usz'iri Dassi Debi, who 
is the mother of the widow of tbe deceas- 
ed, has entered into or proposes to enter 
into any such compromise. It appears to 
me that for two reasons the caveats of 
these two persons should be discharged. 
In the first place they deliberately withdrew 
them in June 1 15, and I do not think 
that the defendants in a suit ought to be 
allowed to blow hot and cold in that way, 
and, having withdrawn their defence, be 
allowed to come in again after a year 
and a half without some very good and 
substantial reason. The other reason is that 
the position of these parties, so far as the 
relationship is concerned, is in no way 
altered from the position in which they 
stood in June 1915. It is conceded that 
the death of Diptendra Mohun Tagore 
has made no difference in that respect, it 
is clear, therefore, that they have now no 
better lo(U8 standi than they had before. 
1 accordingly make an order in terms of 
the petition that the caveats of these two 
persons be discharged with costs. Bidyut 
Prokash Ganguly must bear his own costs. 
Certified for Counsel. 

Mr, A-. Sa^kir, for the Appellants. 

Mr, N. R, Dus, for the Respondents. 

JUDGMENT. 

Sandkkson, C. J. — In this case the appeal 
is from the judgment of my learned bro- 
ther Mr. Justice Chi»ty, which was given 
npbn an application by the plaintiffs in a 
testamentary suit that a certain caveat, 
which was filed on tbe 20th of December 
19id by Satindra Mobnn Tagore and 
Ronendra Mohun Tagore, should be dis- 
charged. The Will which was the subject- 
matter of the suit was the Will of one 
Atanunandan Tagore who died, as we are 
informed, at the age of 19 years, and left 
a widow who was then 13 years old and 
who at the time of the suit was said to be 
16 years old. Caveats bad been entered 
against the Will by three persons, Diptepdri^ 
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Mobnn' Taflfore, Bidyat Prokash Gin^aly 
Rnd Srim*Ati H’lziri Dmai Dibi. Of these 
Dlpteiidra Mohnn Tagrore is now dead; 
Bidyat Prokash Ganguly is alive; and so is 
Srimati HnKiH Dassi Debi who is the 
mother of the widow of the testator 
Atanunandan. Caveats had also been enter- 
ed by the two appellants Sitindra Mohan 
Tagore and Eonendra Mohan Tagore. But 
on the I7th of November 1914, a letter 
had been written by the solioitor for the 
plaintiffs alleging on behalf of his clients, 
namely, the widow of the deceased testator 
and the exe»»utor and the execatiix named 
in the Will, that the appellants had not any 
interest whatsoever, and that c insequantly 
the solicitor was in<*tracted not to allow 
inspection of the Will for which the appel- 
lants had been asking. The resalt of that, 
and, 1 think, of farther commnnioitiona 
was* that cn the 8th of March 19 1 1 the 
caveats which had been entered by SUindra 
Mohnn Tagore and Eonendra Mohan Tagore 
were withdrawn. 

Now, the position at that time was as 
follows: Bidyut Prokash G ingnly was on- 
testing the validity of the Will as is shown 
by the fact that on th« llth of March 
1915 he atfiroied an affilavit in which he 
set up very serious allegations: In para- 
graph 9 of his affilavit he alleged that 
the brother-in-law of Srimati Sarala Sandari 
Debi, who was the executrix of the W II, 
had not only murdered his ?nother-in law 
but that aUo one Triguna Sandari Ddbi 
and had cut off four of the fingers of the 
hand of the said Srimati Sar.ila Sandari 
Debi and in addition to that, he struck the 
testator such a blow upon his face that 
he lost the sight of both his eyes atid that 
in conseauence of that unforiUTiate inci- 
dent he had no training or education of 
any sort whatever and by constantly brood- 
ing over his misfortune he practically lost 
his memory and intelligence as well as 
balance of mind and lived the life of 
practical imbecility until his death; and in 
paragraph 22 he went on to allege that 
the Will was simply and wholly the act 
of Ashntosh Banneriee and Srimati Sarala 
Sandari Debi (who are the executor and 
executrix of the Will), in order tn get the 
estate absolately in their clutches and to 
get the son of the said Ashutosh Ban- 
uerjee adopted. I ought to have said that 


although we have not the Will before as, 
we are informed that the main provHions 
of it are to the effect that the property 
was left to the widow with power to adopt 
a son, if she so de.sired. That was the 
position of affairs at the time when Satindra 
Mohnn Tagore and Eonendra Mohnn Tagore 
withdrew their caveats. 

On the 30th of Jane 1915, the suit was 
set down as a contested suit. It appears 
that before that date an order had been 
made for a commission to issue for the 
examination of certain witnesses, namely, on 
the 22nd of May 19^5: and, inasmuch as 
on the Ifc'th of November Diptendra Mohun 
Tagoie died, the death was recorded, and 
liberty was given to the Commissioner to 
proceed with the com mission. That was the 
state of aflai.'^s up to the end of Novem- 
ber 191,'). 

The next fact which is necessary for me 
to mention i.s this: Apparently, in D *cember 
19 5, a proposed settlement with Bidyut 
Prokush Ganguly was made, and that is 
evidenced by a letter which was written 
nn the 9tli of December li Ifi by 
Mr. Sen acting on behalf of the executor 
end the executrix, addressed to Messrs. 
Manuel, Agarwalla Hi;d De who were 
acting as solicitors on behalf of the 
mother of the widow in the-ie terms: *I 
have the pleasure to inform you that subject 
to the sanction of the Court my clients 
and Mr. B. Ganguly have arranged to settle 
this ca.se amicably on the terms of which 
I enclo.se for your information a copy. 
Having regard to the relationship of the 
parties and seeing that yi ur client has no 
personal interest in the matter 1 trust you 
will agree with me that thin settlement is very 
desirable and should be carried out.’' The 
material provisions of the .^settlement were 
as follows: Mr. H. Ganguly being the next 
reversioner after the widow of the deoe^wsed, 
in case no adoption takes place or fails, was 
to be paid out of the estate of the said 
A. N. Tagore the sum of Es. 1,55,000 ^'oat of 
which he will meet and pay his own costs 
and tie costs of Srimati Hazari Dasi 
Debi, the mother of the ^aid widow, one of 
the defendants in the suit;** and that the 
said sum of Es. 1,55,000 sbruld be paid by 
the exeentor and executrix by sale or 
mortgage of a portion of the estate of the 
deceased within two months after the grant 
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of probate. That agreement wa$ to be 
sabjeot to the sanction of the Court, an 
was provided by danse 6 of the a^ree- 
raeut, namely, that these terms would be 
treated as without prejudice to any or either 
of the parties to tl;e suit until recorded and 
oontirmed by the Court with the usual 
certihcate that they ^ ere for the benefit of 
the infant widow. We do not know what 
took place after that, hut we must approach 
the case on the basis that the widow's mother 
has not agrreed to that proposal up to the 
present time. Apparently, Satindra Mohnn 
Tagore and Ronendia Mohun Tagore having 
got to know of this proposal proceeded on 
the 20th of December 19 Id to file their 
second caveat, and the paragraph in their 
affidavit upon which they rely is paragraph 
14, which is to this efTect: “That previous 
to this there was no necessity for our 
enterii g caveat as we were unler he im- 
pression that Bidyut Prokaah Ganguly, who 
had alw’ays njaintaiiied that the Will was a 
forgery, would properly prosecute the pro- 
ceedings started on the caveat entered into 
by him, but now that he is willing to have 
probate granted of a forged Will on being 
promised a large sura of tnoney, we have 
been advised to contest the Will which has 
been set up as aforesaid." Ttat is the 
caveat which the learned Judge in the 
Court below lias directed should be struck 
off the file. 

Now, two main points have been raised 
in the argument in this Court. The first 
is that Satindra Mohun Tagore and Honendra 
Mohun Tagore have not got sufficient interest 
to entitle them to file caveats against the Will. 
The relationsliip is as follows; There is no 
doubt that Bid 3 ut Prokash Ganguly is the 
immediate reversioner in case of the 
death of the widow without a sou 
being adopted: and, that if Bidyut 
were to die before the widow then 
the persons who would then become the 
immediate reversioners are the appellants 
Satindra Mohun Tagore and lionendra 
Mohun Tagore. There is no doubt that 
Bidyut Prokash Ganguly, the immediate 
reversioner, is entitled to coldest tlie Will 
on the authority of the decision in the 
case of hriudafan Chunder Shaha v, Suresh^ 
war Saha Varamanik (1)^ and it is said 


that that ease is an authority for the pro- 
position that any interest, however slight, 
and even the bare possibility of an interest 
is sufficient to entitle a party to oppose a 
testamentary paper. In my judgment T 
do not think it necessary in this case for 
ns to consider whether the rule laid down 
in the English oases has been adopted in 
this country as the rule applicable to such 
a case as this, because it was admitted 
during the course of the argument that if 
the immediate reversioner is not protecting 
the estate, then the next reversioner is 
entitled so to do: and 1 intend to base my 
judgment in this case on the facts of this 
case and Lot to lay down any general rule 
upon the question whether any interest, 
however sliuht, oreven the bare possibility 
of an interest is enough to entitle a party 
to oppose a testamentary paper. With 
regard to Bidyut Prokash Ganguly, as 1 have 
already pointed out, he has entered into 
this agreement to the material terms of 
which 1 have already referred; and, in my 
judgment, he has thereby done his best to 
render it impossible for him successfully to 
challenge the Will; or, looking at it from 
another point of view, in my judgment, be, 
by the agreement into which he has entered, 
has shown that at all events he cannot 
be relied upon seriously and successfully to 
contest the Will. But Mr. Das argued that 
it is not a concluded matter because there is 
the mother of the widow who is contesting, 
and there is no suggestion that she is 
going to abandon the position which she 
has taken up in contebting the Will. 1 
assume that and 1 decide this case upon 
that assumption, because Mr. Das has point- 
ed out that he has not had an oppor- 
tunity of answering the affidavit which had 
been put forward on the actual day of 
hearing before Mr. Justice Ghitty. But 
even assuming that the widow’s mother at 
the present moment has not agreed to 
compromise the suit, 1 still think that 
under the special and peculiar circumstances 
of this case, the appellants Satindra Mohun 
Tagore and Ronendra Mohun Tagore have 
suffioieut interest to entitle them to enter 
caveat and contest the suit. I do not think 
it necessary for me to say anything mere upon 
that point. 

The second point urged is that the appel- 
lants ought not to be allowed to enter 


(1) 3 Ind. Cas. 173, 10 C. L. J. 268. 
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caveats at this stage, because they l ad 
already* entered caveats on a previous oooa- 
sion and withdrew them and, to nse the 
words of the learned Judge, ‘they ought 
not to be allowed to blow hot and cold 
ill that way.’ The answer to that seems 
to me to be that it canuo* be said to be 
a case of blowing hot and cold, because 
the conditions which existed when caveats 
were ^rst entered and withdrawn do not 
exist at the present moment. The caveats 
were withdrawn, a.s 1 have already p »int- 
ed out, when the opposition of Bidyut 
Prokash Ganguly could certainly be regarded 
as a genuine and strenaous opposition; but 
having regard to the agreement into which 
he has entered 1 think, a.s I have already 
said, he cannot be relied upon in future 
seriously to contest the Will, Therefore, 
the conditions being different, the accasa- 
tion of ‘blowing hot and cold* cannot reason- 
ably be made against the appellants, 
and 1 do not think that that is sufficient 
reason for preventing them from filing 
caveats on the 20th of December 191'\ 

The result, therefore, in my judgment is 
that the two appellants ought to be allowed 
to enter caveats. I think it would be a 
misfortune if there should be another suit, 
and consequently they ought to be added 
as defendants to the suit which is now 
proceeding. Mr. Sarkar has agreed that 
he will accept the evidence which has 
already been taken on commission, provided 
that he is allowed to have an opportunity 
of putting further questions in cross- 
examination, if be is advised so to do: and, 
the appellants will, therefore, be added as 
defendants to the suit upon the understand- 
ing that they will accept the evidence 
which has already been given, subject to 
any application which may be made by the 
appellants to the Judge trying the case 
for leave to put fnriher questions in cross- 
examination. We cannot decide whether 
that leave ought to be granted or not, and 
it will be for the learned Judge trying the case 
to decide that. 

For these reasons I think that the ap- 
peal should be allowed with costs here and in 
the Court of drst instance. 

WoODKOFF«, J.— 1 agree with the order 
proposed by the learned Chief Justice on 
this ground: the caveator Diptendra Mohnn 
T»gore is dead, and the caveator Bidyut 


Prokasn Q%nguly has entered into a com 
promise to Fetile this litigation, and there 
is thus left out of the original caveators, 
only Srimati Haziri Debi acting on 
behalf c»f the minor widow. It seems to 
me that it is very likely that HsziH Debi 
was consulted about the compromise, and 
though it has not been shown that she 
has actually a.ssented to this compromise, 
I am not satisfied under the cireurostanoes 
of this case that the interests of the rever- 
sioner appellants will be sufficiently pro- 
tected unless they are allowed to inter- 
vene. 

Appeal allowed. 


MADRAS HIGH COURT. 

Second Civ.l Appeal No 4^7 ok 
September iS. 1917. 

PrenenU — Mr. Justice Spencer and Mr. 

JuHtice Kris h nan. 

VANJAPURI GOUNDAN and anoimek— 
Defendanis Nos. I aNd 5 — Appellants 
versus 

PACHAMUTHU GOUNDAN andotheks— 
Plaint. K b amd Defendants iNos. 4, 9 and 10 

— R SPONi ENTS. 

Hindu. Jidw — Joint family — Parfiticn — m. 
sUUuH^ whan affarfad - Sale by co-ftarevn^^r diri icd in 
.stains and e.raludcd Jrom enjtnjmenf of his .share - 
Vendaaf po.sition of Profits, pas^, riifhtoj vendee to. 

A dofiniti) unambiguous ?nrlioatiuu by uiio 

niombc?rof u joint family of Jiis iniention to separate 
himself and enjoy his share in severalty will amount 
to a separation or cli vision of status, and the filing of 
a plaint for partition is such an indication, [p. (54, 
col. I .] 

After a division of status btjtween two co-parceners, 
they are in the position of tenants in-common with 
refenJtice to the property left undivided and, there- 
fore, the party who is in exclusive possession of the 
property an i takes the wh«>leof the rents and profits 
thereof has to account to the other party for hb share 
of such rents and profits [ p. (54, eol 

A vendee from a co- parcener in a Kindii family, 
who has liecorae divided in status from the other 
memLoisaiid has been exc tided from the enjoy, 
ment of his share in the property, is entitled to an 
award of p otits from the date of such separation, 
[p (54, col 2; p 66, col. if.] 

1 he rule of law that profits cannot bo claimed 
till after decree applies only to the case of a joint 
family and not to the case of a divided family with 
joint property, [p ( 4, col. : .] 

Maharaja of Bobbtli v. Venkatammanjulu^ 26 Ind. 
Cm. 586; 89 M. ^65; 18 M. L. T. 181; 27 M. L. J. 4^9; 
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Kota Balahhadra Patro v. Khetra D 37 lAd. Cau. 
ibH. 4 L. W M. U J. Zib; M. W. N. i49, 

distiDf^uished 

Pirthi Pal v.Jowahir Singhs 14 C. 493; 14 LA 37; U 
Ind. Jur 2o2; 4 ."•ar P U J. 75b: Raiique and Jack* 
8011*8 P C. No 97:7 Ind Dec. N s > ozl and Shankar 
Baktih V Hardeo Bakshf itt C. 397; Iti 1. A /»; 

13 ind. Jur. 9d; 5 8ar. P. C. J. 299; Rafique and Jack- 
Bon*8 P. U No lub; b Ind Doc. VN. 361, diBtin. 
giiished and explained. 

The Court will always endeuvu-ir as far as 
possible to allot to the pure baser iJic share he 
purchased [.p Oscol. .] 

Ptsr Stfcncer^J. - Whatever the seller can get by way 
of in otno on liis share, the parchascr of his right, 
title and interest can recover. (,p. 65, col. 2.] 

Sdoond appeal against the decree of the 
Court of the Subordinate Judge, Salem, in 
Appeal Suit Mo. 4 of i9l5, preferred against 
the decree of the Court of the Additional 
District Munsif, Salem, in Original Suit 
No. 556 of iifli. 

Mr. T. M, Krtshnaswami Aiyar^ for the 

Appellants. 

Mr T. R. Venkatarama Sastriar^ for the 
Respondents. 

JUDGMENT. 

Krishnam, j. — T he lower Appellate Court 
has given the plaintiff a decree for the 
division of survey No. 44/1 into three equal 
shares with reference to good and bad soil 
and for delivery to him of one of those shares, 
and has directed defendants Nos. 1 and 5 to 
pay him past profits till the date of suit 
from the date of demand for partition and 
also from the date of suit to the date of 
decree and future mesne profits till the date 
of delivery of possession or for three years 
whichever be the shorter period. Defend* 
ants Nos. 1 and 5 are the appellants before 
us. The only point argued for them is that 
the award of profits before the date of decree 
is wrong in law. No objection has been 
raised to the rest of the decree. 

The facts necessary for the disposal of 
the question raised are these. Plaintiff 
purchased in 1910 an undivided one-third 
share in survey No. 44/ 1 from one Sengoda 
Goundan, the 4th defendant in this case. 
He and the other defendants were originally 
members of a j nnt Hindu family and the 
land survey No. 44/i was one of their joint 
properties and was in the possession of 
defendants Nos. 1 and S. Plaintiff made a 
demand bn them for a partition and delivery 
|o him of the share he purchased and on 
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their failure to comply with it, brought 
the pieseiit fruit lor a gereral paitiiion 
against all tie members of the family, 
praying that one thiid of survey No. ^4/l 
might be allotted to the abar*- of his vendor 
and put into his possession with profits from 
the date of his demand. 

The question of plaintiff’s claim to the 
profits before decree was argued by the 
appellant’s Vakil on the assumption that 
the 4i h defendant, the vei dor, continued as 
an undivided co-parcener of the other defend- 
ants till the date of the decree appealed 
against, and on this footing he cited the oat-es 
of Maharaja tf Bt.hhili v. Venkataraman:ulu 
(Ij and Kota Balahhadra Patro v. Khetra Digs 
(2) as also the observations of their Lordsbips 
of the Privy Council in Urth Pal v. Jowahir 
Singh (8) and in Shankar Baksh v. Hauleo 
Baksh (4). But the learned Vakil for the 
1st respondent has pointed out to us that the 
4th defendant was really divided in status 
from the other members some time before 
the sale to his client. There is no express 
finding by the lower Courts on this par- 
ticular point because the issue as to pn fits 
was not 'seriously pressed” in the first 
Court, as the Munsif points out, ar.d no 
question seems to have been raised about it in 
the Appellate Court. As the parties do not 
seem to be at variance on the question of 
fact from which the divided status is to be 
inferred, 1 think we may act under section 
103, Civil Procedure Code, in the matter and 
find the fact ourselves and we need not call 
for a finding. 1 be 4th defendant, the 
vendor, stated in his written statement that 
he was entitled to a third share in all the 
properties and that for three years there was 
a Panohayat for dividing and giving him his 
share though it was not ac complished.” 
The main contesting defendant, the 5th 
defendant, admitted as Isi defence witness 


( I) 25 Ind. Gas. 585; 89 M. 265; 16 M. L. T. 181; 27 
M L. J, 4 ( 19 . 

(2 ;'7 Ind. Cas. 168; 4 L. W. 99; 81 M. L. J. 276; 
(1917) M W. N. 149. 

(8; 14 0.498; (4 1 A 37; 11 Ind Jur. 232; 4 F'ar. 
P C J T5*<; Rafique and Jackson’s P C. No. 97; 7 
Ind. Deo. N. s.) 3..7. 

4) i6 c, 897* 16 T. A. 71; 18 Ind. Jur. 98; 6 
Sar. P. C. J 299; Rafique and Jackson’s P. C. N'Oi 
106; 8 Ind. Deo. (M. 261. 


iNbiiir bisSk 



64 


INDIAN OASES. 


[me 


VANJAHURI 601JNDAN V. PACHAMIjrUi; tiOUMDAN. 

that Pengodaii the 4th defendant) had 

asked* him for partition and delivery of his 
Kharoiiithe presence of witnesses and that 
Panchayatdars had also come and asked him 
on Sengodan’s behalf to separate and give 
away his share. The 9th defendant also 
admitted in the written statement the allega- 
tion made by the 4th defendant. The case 
of defendants Nos. 1 to 2 and 5 to 8 in their 
written Htatement was that the 4th defend- 
ant had become divided from them long 
previouslyi tbougb that has been found 
against. The 4th defendant and his son the 
10th defendant recently brought a suit in 
1913 for partition by metes and bounds 
and delivery over to them of their share 
in the remaining properties and that suit 
has been decreed. It seems, therefore, clear 
that the 4th defendant did make a demand 
on his on- parceners for partition some three 
years before the date of this suit and 
though the propertie.s were not divided by 
metes and bounds at once he must be 
taken to have become divided in status 
from the others on the authority of the 
Pi ivy Council decision in i^ tiraj Narain 
V, Jqbal Narain (b), where their Lordships 
say that a detinite and unambiguous 
indication by one member of his intention 
to separate himself and enjoy his share 
ill severalty will amount to a separation 
or division of status. This proposition w«s 
adopted and acted upon in the Full Bench 
case of Sountiararajam v. Arunachalani Chetfy 
(6), where the filing of a plaint for partition 
was considered to be such an indication 
as above stated. 

We have, therefore, to consider the 
validity of the award of profits in the 
present oa^e with reference to a sale of 
his share by a member of a Hindu family 
who had become separate in status, and 
not with reference to sale by an undivided 
member of a joint family as was the case 
in the two Madras authorities cited for 
the appellants and referred to above. 


(6) 1» lod 
17 C. W. N. 


W. N. 18^; 17 
Bora. L. 11. 


( us. 3!'; ari A. SO; 13 M. L T IJM; 
.383: 11 A L. .T. 172; (1913) M. 
C. L. .1. 2H^; 24 M. L. ,1. 845; 15 
450; 1(5 0. C. 129; 40 1. A. 40 


(P C.). 

(6> 33 Tnd. Cus. 8-5^; 39 M. 136 & 169; 2 L. W. 1247 
A 1266- 29 W. L. J. 793 & 810; 1« M. L. T. 662 & 508; 
(1916) 1 M W N. 31 (F. B.). 


These^ cases are, tlierefore, clearly dis- 
tinguishable from the present case. 

After a division of status between two 
00 parceners there can he no di)ubt that 
they are in the position of tenants-in- 
common with reference to the proparty 
left undivided and, therefore, the party 
who is in exclusive possession of the pro- 
perty and takas the whole of the rents and 
profits thereof will have to account to the 
other party for his share of such rents and 
profits. The plaintifFs alienor, the 4ch 
defendant, was excluded from the enjoyment 
of the land and the share of his profits 
by defendants Xos. 1 and 5 who took the 
whole of the profits, and he was thus 
entitled to recover hi*} share from them from 
the d«te of his exclusion after he became 
divided in status. The appellant has re- 
lied on the observations of the Privy 
Council in the cases in Pirthi Hal v. Joir ikir 
Singh (3) and in Shtmkar Baksh v. liardeo 
Baksh (4l. In the former case, ihough 
their L >rdships say that the provisions of 
the Code as to mesne profits apply only 
to suits for land or other property in 
which plaintiff has a specific interest and 
not to a suit for partition where he has 
no specific interest until decree, they point 
out in the sentence just previous that it 
is erroneous to treat a claim for an ac- 
count of the proceeds or profits of a joint 
estate as a claim for mesne profits as 
defined in the Code. In the latter case, 
while they re>atfirm the position that in a 
suit for partition of a joint family estate 
profits are not recovered till after decree, 
they hold that where there is an agreement 
between the members that each should 
get a share of the profits, a suit for such 
share of profits and for partition can be 
maintained when the enjoyment of that 
share is in any way disturbed. The ob- 
servations that profits cannot be claimed 
till after decree apply only to the case 
of a joint family and not to a case like 
the present of a divided family with joint 
property. 

Plainti£f*s alienor having thus a right 
to obtain from defendants Nos. 1 and 5 his 
one-third share of the profits of tlie land in this 
case, is there any reason why plaintiff who 
stands in the shoes of that alienor with re- 
ference to the share he purchased should 
not get the same relief, the alienor con- 
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SentingP 1 can see none. It was nrgaed 
that as partition by metes and bounds 
between the members of a joint family 
has to be effected by the Court with due 
regard to the interests of the sharers and 
to the debts due by the family and other 
sash oiroumstanoes, it may happen that 
the purchaser of an undivided share 
in one item of property i.s unable to get 
that share allotted to him in a partition 
suit and that he may even chance to get 
no land at all but only money com- 
pensation or perhaps even nothing at all. 
This may very well be so in some casein, 
bat of coarse the Court will always en- 
deavour as far as possible to allot to the 
purchaser the share he purchased. See 
the observations of Bhashyam Aiyangar, 
.1., in Aiyu*^go-ri Venkata'^amayy i v. Aiyyagari 
Ramayya (7), It does not follow, however, 
as argued by the appellants, that, because 
a difficulty may arise in some oases and the 
profits awarded in such oases to the purcha'^er 
may be smaller than he would otherwise 
have got or no profits may be awarded 
to him, in all oases profits should be 

disallowed. Where, as in the present 
case, the Court has been able to award 
to the purchaser the very share he purchas- 
ed and there is no dispute about that 

award, there is no reason for dis- 

allowing his proper share of proGts. 

As regards the amount awarded in 
the present case for profits befoie decree 
there has been no contest before us, so 
that the distincbion bat ween profits and 
mesne profits is immaterial. 

For the above reasons, I am of opinion 
that plaintiff is entitled to the profits 

before decree as awarded to him and 
that the second appeal fails and should be 
dismissed with costs of the 1st respondent, 

Spbncbk, J. — 1 am of the same opinion. 
In Maharaja of Bohbili v. Venkataramanjulu 
(1) one of the most telling argu- 
ments for disallowing mesne profits prior 
to suit in a suit brought by a purchaser 
from a member of joint Hindu family 
was that it would be unfair to require 
the other members of tbe family to bear the 
expenses of the family including the 
alienating oo-paroenar, and simultaneously 
to bear the extra burden of allotting a 
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portion of the income of tbe family pro- 
perties to meet the alienee’s claim.* This 
argument, however, loses its force when 
the alienor has already ceased to be a 
oo-paroener. From the moment he be- 
oomes divided in status, he is no longer 
entitled to be maintained out of the 
funds of tbe undivided family, but he 
is entitled to call for an account from 
the manager of tbe income of his share 
remaining in the hands of the latter, 
if there is any interval between the 
division of status and the actual parti* 
tion, and if, as presumably is the case, 
he has been excluded from enjoyment of 
the property since the former event. 
Bhtvrau v. Sitarnm (8). 

It follows also that whatever the seller 
can get by way of income on his share, 
tbe purchaser of his right, title and interest 
can recover. 

The second appeal is dismissed with 
1st respondent’s costs. 

Appeal dismissed, 

M C P 

(8) 19 B. 5B2; 10 Ind, Deo. (n. b.) 355. 


CALCUTTA HIGH COURT. 

Appeals K(CO.vi Appkllvfe Dborbbs Nos. 3444 
OK 1913 AND 34, 35 AND 36 OK 1914. 
January 11, 1917. 

Preserit : — Mr. Justice Fletcher and Mr. 
Justice Richardson. 

In Nos. 3444 of 1913 and 35 and 36 ok 
1914 

RAM KUMAR CHACKKRBUTTY 
— Defendant No. 1 — Appellant 
In No. 34 ok 1914 

GOUR CHANDRA CHACKERBUTTY— 

Defendant No. 2 — Appellant 

vfrstjs 

Mu/iarfl./! BIRENDRA KISHORE 

MANIKYA BAHADUR^Plaintiff- 
Rbspondbnt in all. 

Ih^twnl Tannncy Act {VIII B. C. of 1885), s. 103 W 
— Record of entry in — PreHtimpf wn of correct’- 

ncKrt— Itchnttfil of pre»iUrnptiony whether qnention oj fact 
— Appenly second — Appellate Conrl^ whether can 
interfere with finding. 

An entry in a Record of Bights is not conclusive, 
but it is an entry to which by Statute the pre- 
sumption attaches that it is correot unless and 
until the contrary is proved by legal evidence. fp- 
66. col. 2 J ^ 


a) 26 M. 690 atp. 716 (F. B.). 
6 
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The quoiiilioii whether the preBUmption of cor- 
reetiKxH uttaching to an entry in a RocorU of 
Hit'll is has been rebutted or not is a matter 
vvirhin the competi'neo of a fuial ( ourt of fact, 
and is incap.ible of being reviewed by a i ourt 
having the limited jurisdiction that the High Court 
iuis in hearing it second appeal, [p. 6R, col. 2,] 

in No». 8144 OF ii#l8 AND 85 A^D 86 of 
19i4. 

Appenls Against the decrees of the District 
Judge, Noakhali, dated the 27rh of June 
1918, modifying those of the Munsif, 2od 
Court, Feni, dated the 9fch of May 19i2. 

In No. 84 of J914 

Appeal against the decree of the District 
Judge, Noakhali, dated the 2#th of June 1918, 
modifying that of the Munsif, Additional 
Court, Feni, dated the 27th of May 1912. 

Babu Upendra Kumar Ray, for the Appel- 
lant. 

Babus iJivarkanath Chnckerhutty^ Pomeftk 
Ohar/dta Sen and Birendra Kumar f'af, for 
the Respoudents. 

JUDGMENT. 

Fletcher, J, — These appeaLs are preferred 
by the deteiidants against the .ludgment of 
the learned ilistrict Judge of Noakhali, 
dated the 27th June 19.8, reversing the 
decision of the Munsif of the Second Court 
at Feni. The plaintiff brought the suits 
out of which these appeals have arisen to 
recover rents from the defendants as his 
tenants after declaration of his title to the 
lands. Bents were asked for a period extend* 
ing from Agrahan 1314 to Kartick 1317 
B. S. In their written statements the 
defendants fet up three pleas; first of all, 
thni they held the lands as Ni^kar lands, 
secondly i that, if they were not Niskar, 
their possession had been adverse to the 
plaintiff since the 27 th Agrahan 12Si;0 
T. £. and thirdly, that the plaintiff’s suits 
were barred by limitation. The third plea 
obviously has leferenoe to the amounts of 
rents sued for between Agrahan 1814 and 
Kartick 13i7 B. S. The adverse title set up 
WAS from a speciho date, the 27th Agrahan 
1290 T. E. The cases came on for trial. 
The Munsif found that none of the lands 
was Niskar. He, however, fourd that the 
suits were barred by limitation and by 
adverse possession from an assertion of the 
defendants’ right during the publication 
of the Record of Bights. That case was 
not pleaded anywhere in the written state* 
pept. ^be adverse poeseseiop that was 


pleadhd was said to have run from the 
27th Agrahan 1290 T. E. On appeal to the 
lower Appellate Court, the learned District 
Judge set aside the decision of the Munsif 
and assessed rents in favour of the plaintiff. 
The learned Judge had this evidence 
before him. He had the Record of Rights 
in whi 3 h the defendants were stated to be 
settled Baiyats with liability to have Ihe 
rents assessed. That Record of Rights had 
been duly published in the manner required 
by law. The learned Judge was competent 
to act upon that as the final Court of 
fact. The question he had to consider was 
whether the evidence that had been pro- 
duced rebutted the presumption contained 
in that record. It is quite obvious, although 
the learned Judge dealt with the matter 
in A somewhat summary manner in his 
judgment, that he came to the conclusion 
that the evidence that had been adduced 
on behalf of the defendants did not rebut 
the presumption contained in the Record 
of Rights. That was a matter obviously 
within the oomptence of a final Court of 
fact. In my opinion it is a matter inoapable 
of being reviewed by a Court having a 
limited juriadiotion that this Court has in 
hearing a second appeal. Whether, if the 
matter had been open to us, we should come 
to the same conclusion as the learned 
District Judge has come is not a matter we 
have to consider. The learned District 
Judge having come to the conclusion that 
he should act upon the Record of Rights, we 
are not cjmpetent in bearing in secind 
appeal to review that decision. 1 think in 
the result the present appeals fail and 
must be dismissed with costs. 

Richardson, J. — As the decision in A man 
Oazi V. Maharaja Birendra Ktshore Manikya 
Bahadur {{), to which I was a party, has 
been so much referred to, I must add a 
few words. Having listened with an entirely 
open mind to the argument addressed to 
ns by the learned Pleader for the appellant 
before ns, I am still of opinion that the 
decision is correct in principle. 

An entry in a Record of Rights is not con- 
clusive but it is an entry to which by 
Statute the presumption attaches that it is 
correct unless and until the contrary is 
proved by legal evidence, in these oases 

(l) 15 Ind. Cos. 54; 16 G. W. N. 050. 
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the entries neoessarily imply that the 
landlord, the respondent Maharaja, was 
en'itled when the Record of Rig^hts was 
finally published to have a fair rent assessed 
on the land held under him by the appellant 
tenants. At the time, therefore, the posses- 
sion of the tenants was prima facte a posses- 
sion which was subject to the liability to pay 
rent. Whatever adverse claim the tenants 
bad previously set op, the landlord then 
succeeded in obtaining an authoritative 
declaration importing that the claim was 
unfounded. Prima facie again the sub- 
sequent possession of the tenants was a 
possession consistent with the entries. It 
was, of course, open to the tenants to show 
that the entries were wrong when they 
were made or that hy reason of something 
which had since happened, coupled perhaps 
with what had happened before, they had 
ceased to represent the true state of things. 
But the burden was on the tenants to 
displace the entries and the results 
fliwing from them. As I gather from the 
judgment of the Court below, the learned 
Judge was of opinion that the tenants had 
not succeeded in rebutting the statutory 
presumption or in showing that the entries 
no 1 mger represented the true state of the 
facts. The questions which arose in that 
connection were essentially questions of fact 
and there appears to be no ground for 
disturbing in second appeal the conclusions 
arrived at by the learned District Judge. 
Indeed very little attempt seems to have 
be in made in the G lurts below to show 
that the entry was wrong. According to 
the trial Court, the tenants had not shown 
any title to hold the land rent-free. In 
the AppelUte Court no attempt or little 
attempt seems to have been made to contest 
this finding. The tenants seem to have 
relied on rhe fact that, before the final 
publication of the Record of Rights, they had 
asserted a claim to hold the land rent free. 
Their learned Pleader stated that the asser- 
tion was made not before, but during the 
course of the proceedings in connection with 
the preparation of the Record of Rights. It 
is clear, as it seems to me, that the learned 
Judge was entitled on the question of fact 
to hold that the mere fact that this adverse 
claim had been made was not sufficient to 
show that the entry in the finally published 
f yoord WM wrong. Appiront)7i no protorip* 


five title to hold the land^rent free, acquired 
prior to the Record of Rights, was established 
to the satisfaction of either of the Courts 
below. 

The case of Birendra Kisore Mauikyt 
Bahadur v. N izir Mahommad (2) and Birendra 
Kittore Manikya Bahadur v. Kailas Chandra 
Sarkar (3), to which our attention was 
invited, were cases in w> ich it was 
held in the Courts below that the entry 
in the Record of Rights was rebutted. 
There is, therefore, no cot illot between our 
decision in the present case and the decisions 
arrived at in those oases. Fur these reasons 
I agree that these appeals should be 
dismissed with costs. 

Appeals dismissed, 

(2) R0Tnd Ca« 017: 22 C L. J. 122. 

(3) 30 Ind. Cas. 937; 22 C. L. J. 140. 


MADRAS HlGili COURT. 

Appeal aoainst Order No. 58 op 1916. 

February 23, 191 7. 

Present I — Mr. Justice Oldfield and 
Mr. Justice Bake well. 

S. K. MOHIDBBN KADIRSHAW 
M ARAL KAR — Respondent No. 1 — Appellant 
v-rsns 

Tub official RBCBIVBR, 

TINNBV'ELLY', and another — Petitioner 

and Respondent No 2 — Respondents. 

Provincial Insolvency Act (HI of i917 , 21', 26, 

3*1, 52 — O^c.ial Receiver^ framing of echednle by 
Enquiry f natui'e of -- Courts function of nature of ^ under 
8 . 2t) 

The power delegated to the Official Receiver 
und^r -^ojDion 52 of A.cb III of 1307 is to fra'ue the 
Bchednle a*'tor an ex pirtc examination of the 
evid nc ' tendered by the alleged creditors of the 
insolvent and ho does not decide judicially or 
iinally upon contested claime His entering a 
oredi'-or’s name in the schedule does not prevent tbo 
Court from entertaining applications under sections 
2rt and 3d. [p cols. i & 2.] 

The proTiiioris of section 26 contemplate a jndioial 
enquiry, [p. 68, col. 1 .] 

Appeal against the order of the District 
Judge, Tinneveliy,in Original Petition No. 395 
of 1915. 

Messrs. C. T. Ananthakrishna Ayyar and 
K, R, Rangasami Ayyangar^ for the Appel- 
lant. 

Mr. M, D. Dsvadoss^ for the Re- 
spondents. 

JUDGMENT. — The first question in this 

OM* rvlfttM to »p ordtr pmn 4 til 
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Otlicial Receiver upon the olaini of a creditor 
of an ineolvent to rank as a seonr^d 
creditor under an hypothecation bond which 
was disputed by another creditor. The 
Official Receiver received oral and docu- 
Tiientary evidence and lield that the bond 
was supported by oonsideration and was 
not fraudulent. His successor- in-office 
seeks to impeach the transaction not- 
witliHtniidinsr this decision. 

Hy virtue of section 52 of the Provincial 
Insolvency Act, 1907, and rules of this 
Court made thereunder, an Official He- 
oeiver has power (t) to frame ajhedulea 
and to admit or to reject proofs of 
creditors, and (f) to hear and to 
determine any unopposed or f>.r parte. 
application Section 24 (l) directs the 

Court to frame a schedule of creditors 
and the debts proved by them, and section 
25 prescribes the ordinary procedure for 
proof of debts. Cnder these provitsions all 
persons alleging themselves to be creditors 
are required to produce evidence of the 
amount and particulars of their debts, 
which may be upon affidavits containing 
certain particulars and the Court, by order, 
determines the persons who have proved 
the nselves to be creditors and the amount 
of their debts, and then frames the 
schedule. 

Section 24? (8) then provides for an 
application by a creditor after the schedule 
has been framed that hia name may be 
entered therein, and section 20 provid<^8 
that the Court may expunge an entry in 
the schedule or reduce the aiuoant of a debt 
upon the application of a Receiver or, in 
certain cases, of a creditor nr the debtor; and 
both provisions contemplate a iudiciul 
inquiry. Having regard to these express 
provisions for a judicial enquiry upon the 
rectification of the schedule when framed, 
and to the absence of any such provision 
in relation to the framing of Hie 
schedule in the first instance, we think 
that the latter operation is intended, at 
least in general, to be an ea* paile de- 
termination by the Court iipori the evidence 
furmsbed by the alleged creditors. Jf 
this construction be correct and the etc- 
tiona and rules already mentioned be read 
together, it is clear that the power 
f (legated to the Official Receiver is to 
frama tbe schedule after an ex pnrte ex* 


amiiiation of the evidence tendered by the 
alleged creditors and that he does not 
decide judicially or finally upon contested 
claims. 

For these reasons we are of opinion that 
the action of the Offinal Receiver 
amounted only to an entry of the appellant 
in the schedule of creditors under section 
24, and does not preclude the Court 
from entertaining an application under 
sectionp 2fi and H6. 

[Tlieir Lordships then dealt with the 
evidence and, holding that the appellant’s 
mortgage bond w’aa n Inna fide transaction 
supported by consiieration, allowed the 
appeal with costs.] 

Apperd alloireJ, 

Ai. C. r. 


PUNJAB CHIEF COURT. 

Second Civil Appkal No. 752 ok 1917. 

March 14, 1918. 

rrr.aetit: — Mr. Jnstioe Scott- Smith, 
JIWAN LAL— Plaintiff — Appellant 
versus 

BEHAKI LAL am> others — Defendants — 

RrMONI KNTS. 

pari if i< catoppedy cjfcct of-^-Courf^ 
duly td\ dvcide on 

III a casi^ of Olio estop|>(;l asraiiifit, nnotlier, the. 
jmriiesnn’ sol. frc‘o niul the Court Las to hoc wLat 
f.lioir originul rigliiK ajo. [p 7o, ool l. j 

.S , (loiivhig t.irlo Ly sale from R, sold (‘ortaiu Lnul 
to ./ IS. Hiibsorjiionily sold the eamo land to h llofore 
( lie s-u to .S., IS hfui triorf g}ig <’0 t lie land iirid in IL05 
he sued .S and liis c‘:>-iiiorlg.i.ir*>es for rodeniption. On 
t ho s.'iiriL day L. sued .S'., IS and one forrodomptiVui 
of another niortguge executed hy It. in lavour of /i. 
Ihuh these soils wen’ coinpromised: — 6. w itlulrawing 
aiul ackmevU'djiiuit 8. as full owner, and L agreeing 
to gel. possessitiM liii the sceond suit’ on payment of 
Its. 5 Ot » 8. now Vm>iight the present suit to 
reeevor I he land from L : 

Held, I hat i hough S. wu s f’sto] ippd hy t he cnmproin iso 
decree from den\ iiig L ’.s’ right to rt‘deom, L himself 
was estopped hy the decree in B's suit from denj ing 
that 8 wins full owner and that, tlierefon.', the phiiiitiff 
wa.s eniiiled to recover the land in suit. [p. 70, 

cols. 1 Jkr 2 J 

Second appeal from the decree of the 
Disirict Judge, AmritFsar, dated the 2l8t 
February 1917, reversing that of the Munsif, 
Ist olasR^ Amritsar, dated the 30th November 
1916, decreeing the claim. 

Bakhshi Tek Ohand, for the Appellant. 

Lala Uuhim Ghand^ for the Respondents. 

JDDGMKNT.~Tbe facta of the oaae 
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• 

ont of which this appeal arises are some- 
what oom plicated and are fully stated in 
the judgments of the lower Goarts and 
are brit fly as follows: — 

The land in dispute is a plot of 4 
kanah 8 marlas in area and was Khasra 
No. 1182 in fhe Settlem<*nt of 8‘>?. in 
that of 1881 it became Khasra No 15 0 
and in that of 1911 1912 Khasra No. 1 S'". 
The following alienations have been made in 
respect of this plof: — 

(а) On 2nd November 1682 Baa I itta 
through Musnmmat .Sukh Devi, his guarilian, 
mortgaged the land in dispute along with 
other land to Vaishno l)j,s with possession for 
Rs. 1,200. 

(б) On 19th May 1881 an additional 
mortgage of the same land was effected 
for Rs. 200 by Bua Ditta himself, who was 
then of full age. 

(r) On 29th May 1 886 Bua Ditta mort- 
gaged the land in dispute together with 
Khasra No. 1 1 S3 to Ram Ohand for Rs. 305 
without possession. Both the^e No.s 
were included in mortgages (.O and 
( 6 ). 

(d) On the 11th October 18^7 Bua 
Ditta sold the equity of redemotinn of 
(a) and (6) to Hard it Singh for Rs 2,400. 

(e) On the 5th May !b9J Hardit Singh 
sold his right to Bhagat Ram, son of 
Va shno Das. The result of the above was 
that Bhagat Ram became owner of the 
land covered by [a] subject to Ram Chand’s 
mortgage (c). 

!/• On the 2fch September 18 ill Ram 
Chand sold his mortgagee rights to Bhagat 
Ram. The latter thus baoame full owner 
of the land in dispute Bhagat Ram died 
in 1901 and mutation was effected in favour 
of his son. Sant Ram. 

^g) On the 1 4th February 19J5 Bua 
Ditta mortgaged the land in suit and other 
land to Bdhari Lai giving him the 
right to redeem from Ram Chand. 

(A) On the 24th August 1906 Baa 
Ditta sold the equity of redemption of 
the land covered by Ip) to Behari 
Lai. 

(s) On the 13th May 1914 Sant 
Bam sold certain land mclnding that 
covered by (a) to Jiwan Mai, plaint- 
iff. 

The present suit was brought by Jiwan 
Mai to recover the land in dispute from 


Behari Lai. It is also necessary to 
mention \ hat two suits were brought relating 
to the land in dispute: — 

{A) On the 1st March 1905 Bua Ditta 
brought a suit against Hardit Singh and 
Sant Ram to redeem the land covered by 
mortgages (n) and (5). In his plaint he 
ignored the sales (d) and 

(R) On the same day Bahari Lai 
brought a suit in which he sued R%m 
Ohaiid, Sant Ram and Bua Ditta to redeem 
the mortgage ic). 

Both these suits were compromised on 
the 6th November 1905. Bua Ditta 
withdrew his suit acknowledging Sant Ram 
as fnll owner of the land claimed. In 
suit (R) the compromise was to the 
effect that Behari Lai was to get posses- 
sion of the land claimed on payment of 
R^. 550 to Sant Ram. The land now in 
suit was part of the land claimed in both 
suits (d) and (B). 

The 6rst Court has decreed plaintiff’s 
claim, holding that after the sale (d) Baa 
Ditta had no interest in the land in 
dispute left which he could transfer to 
Behari Lai. The lower Appellate Court 
on the other hand held that the sales 
(df and (e) were never acted upon, and 
that they were treated as a nullity by 
Sant Ram himself, and that the latter 
was estopped by the decree obtained by 
Behari Lai in 19!)5 for redemption of 
certain land which inolndei the plot now 
in dispute. It, therefore, accepted the 
appeal and dismissed the plaintiff’s 
suit. 

Plaintiff has 6 led a second appeal to 
this Court. The point which has to be 
ohi( By considered is, what effect have the 
suits f A) and (B) upon the rights of the 
parties? In suit {B) the compromise 
shows that Sant Ram allowed Behari Lai 
to redeem from him on payment of 
Rs. 55 ). The contention is that if Sant Ram 
was the owner of the plot now in di.spate 
he would not have allowed Behari LU to 
redeem from him. No doubt if this snin 
stood alone Sant Ram would probably be 
estopped thereby, but suit (a) was brought 
at the same time as suir. (B) and both 
were disposed of on the same day. There 
can be no doubt that both were decided 
as the result of the same compromise 
betweeu all the parties concerned. In sqit 
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(A) 3na Difcta withdrew his claim and 
admitted Sant Ram to be the owner of 
the property then in sait, which included 
the land now in dispute. Behari Lai 
derives his title as owner from Bua Dirta 
and it is, therefore, urged by Mr. Tek 
Chand on behalf of the appellant that if 
SAut Ham is estopped by reason of suit 

(B) Bua Ditta and Behari Lai are estopped 
by suit (A) from denying Sant Ram’s 
title as owner of the land in dispute. In 
the sale-deed effected by Baa Ditta in 
favour of Behari Lai it is clearly stated 
that Behari Lai incurred the expenses of 
both the 1905 oases. There can, therefore, 
be no doubt that he was fully acquainted, 
or could have made himself fully acquainted, 
with all the facts of both those oases. He 
knew, or had the means of ascertaining, 
that the land now in dispute was in 
dispute in both those oases. Under all 
the circumstances 1 do not see how it can 
be said that Sant Ram is estopped by the 
decree in the suit in which Behari LaI 
got a decree for redemption on payment 
of Rs. 550. It is a case of one estoppel 
against another, and where both the parties 
are estopped we have to see what iheir 
original rights were. 

It is not contended that sales (d) and (e) 
were not acted upon in any respect. I ques-^ 
tioned Mr. Hukam Chand, Counsel for the 

respondents, on this point and he stated that 
those sales were not acted upon only as regards 
the plot now in dispute. The revenue records 
show that on the 4th June 1891 effect 
was given by mutation to the sales (d) 
and (e) in the presence of Baa Ditta, 
Hardit Singh and Bhagat Ram. There- 
after the revenue entries are in favour of 
Bhagat Ram and Sant Ram. Af er the 
sale (h) Behari Lai apolied for mutation, 
but mutation of the plot now in dispute 
was refused on the gi*onnd that at the 
time of the sale Bua Ditta had no saleable 
interest left in it. The lower Appellate 
Court considers that the fact that in I8<^1 
Bhagat Ram acquired the mortgagee rights 
in (c) from Ram Chand shows that be 
was not at that time the owner. What 
is meant is that the deed should have 
been one showing redemption of the mort- 
gage anu not one transferring the mortgagee 
rights to Bhagat Ram. The argument 
loses a good de^l of its force from the 
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fact fhat mortgage (c) was of Nos. 1182 
and lias and it was only of No. 110^ 
that Bhagat Ram had become 
II a was not the owner of No. llNi and 
it was only the mortgagee rights 
which he could acquire from Ram Chand. 
I, therefore, hold that Sant Ram an 
Jiwan Mai, who claims as his representative, 
are not estopped by reason of suit IB), 
that the land was validly sold by Bua 
Ditta to Hardit Singh on the 1 Ith October 
1 87 and that Har.iit Singh on tne 5th 
May 1890 sold his rights to Bhagat Ram. 
When Ram Chand sold his mortgagee 
rights to Bhagat Ram on the 12th Septem- 
ber 1891 the latter became full owner 
of the land now in dispute and his son, 
Sant Ram, made a valid transfer thereof 
to the present plaintiff. 

I, therefore, accept the appeal and setting 
aside the order of the lower Appellate 
Court re‘ 4 tore that of the fir^fc Court. 
Under all the circumstances of the case I 
direct that the parties shall bear their own 
costs throughout the litigation. 

AvitfLnl actented. 


PUNJAB CHIEF COURT. 

Sbconb Civ l Appkal No. i250 of 1917. 

November 22, 19*7. 

Present: — M *. Justice Shadi Lai. 

BASHARAT and othkbs— Dicfsndants— 
Appellants 
versus 

NAJIB khan and othbrs— Plaintiffs - 
R«sp 

ISvid^ince Actil of s, \0^ -^Presumption of 

death --Pate of d utih— Evidence, 

Th© only rule which section lO'S of the EvMonoe 
Act prescribos is that a person who has not been 
heard of for seven years by those who would 
naturally have heard of him if he had been alive, ii 
presumed to be dead at tho time when the question 
whether he is alive or dead is laised The e is no 
presimption as to the time of his death, and if any 
one seeks to establish the precise period at wkiok 
such person died, he must do so by actual evidence, 
[p. 71. col 1.] 

Second appeal from the decree of the 
District Judge, Ambala, dated the 31st 
January 19 7. 

Mr. Abdul Ghanu for the Appsllaots. 

Mr. Badr^ud- Din Kureshi, for the Respond- 
ents. 

JUDGEMENT. — The sole question, which 
Uas been argued in this appeal, is whether 
there is a presumption that Kalla, thf 
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oollateral of the plaintiffs, who was the 
original owner of the land in diepate, died 
more than twelve yeare prior to the inst^itation 
of the suit. Now, there oan be little donbt 
that Kalin has not been heard of for in ore 
than twenty yeari^, and the learned Counsel 
for the defendant-appellant nontends that 
section 108 of the Indian Evidence Act 
raises a presumption that a person, who 
has not been heard i f for more than 
seven years, died at the end Of the first 
seven years of the period. To this con- 
tention I am unable to aooede. 'I'he only 
rale which the section prescribes is that 
a person, who has not been heard of 
for seven years by those who would natur* 
ally have he^rd of him if be bad been 
alive, is presumed to be dead at the time 
when the question whether he is alive 
or dead is raised. There is no presumption 
as to the time of his death, and if any 
one seeks to establish the precise period 
at which such person died, he must do so 
by actual evidence. This view is in 
aooordanoe with the law laid down in se- 
veral judgments, nVic, Muhammad >hanf v. 
Bande Alt (1) and Narki v. Phekia (2 • 
To the same t ffeot is a passage iu Taylor’s 
Liw of Evidence which runs in the following 
ter mo: — 

Although, however, a person who has 
not been heard of for seven years is pre- 
sumed to he deai,thB law raises no presumo- 
tion as to the time of his death, 
and if any one seeks to establish the 
precise period during those seven years at 
which some person died, he must do so 
by actual evidence.” 

The question as to whether Kallu was 
alive or dead was first raised in the muta- 
tion proceedings taken in 1909, and the 
only presumption permissible under seoHon 
10^ is that Kallu was dead in 1909. 
There is no evidence upon the record which 
would show that he died more than twelve 
years before the date when this suit was 
instituted. 

For the reasons stated above I up- 
hold the decree of the lower Appellate 
Court and dismiss the appeal with costs. 

App^-al dismissed, 

(1) 11 Ind. Cas. 474; 84 A. 36; 8 A. L. .T. 1052 
(F. B.). 

(2) 5 InJ. Cai. 709; 87 C. 10S| 14 C. W. N. 841; 11 
0. L. J. 188. 


MADRAS HIGH COURT, , 
Lettcrs PiiTHisT Appbal N t, 166 OF 1917. 

February 5, 1918. 

Present: Mr. Justice Oldfield and 
Mr. Justioe Sadasiva Aiyar. 

R. RAJ ACHARI — Dkfsnuant — 
PiCTiriONEK — A ppellant 
vers*' 8 

THTRUMUGOOR UE7ASTANAM 
RbP^BSBNTBD Bf ITS MANAOiR VENGU 
NAI DU— Plaintiff— Rb''povd‘»'nt. 

Madras Estates Land A^'t (I of Mad. I00S\ s<i. 3 (2) 
H { ' ) (:i.' and EaocepHon-^ }T*nujer o/ kudivaram in. 
terest in fractionui rnelvarain holder in i"ani Lea.se 
— Hentf suit for^inhather cognizable by Cirilor Revenue 
Court -Juiislict on — The inamdar,’ meaning of — 
Exception to «. 8. ngpli'ahilitij of, 

A suit f r rent by a friicf irmal Bharcr in an innm 
village who has acquired the Kiidivaram in»ereat 
in the entire village in rcBpect of a lease of a 
portion of the \il!flge after sucdi nccpiisition, is 
cognizable by the llevonuo and not by the (*ivil 
Cfiurt., tiu! holding not having ceased to be part tif 
the OHtato. [p. 72, col I.] 

The expression ‘iho i/n/nnZor’ in the exception to 
sect ion 8 must be read in its strict sense as ecpii- 
vttlent onlyt> the owner of tho entire interest in 
the tnnm and tho exception is applicable only to 
sub-section (I). [p. 72, col. 2.] 

Letters Patent Appeal against the judg- 
ment and decree of Mr. Justice Seshagiri 
Aiyar, dated 9^h October 1917, in 
Civil Revision Petition No. 1195 of 1916 
on the file of the High Courf, preferred 
against the decree of the Court of the 
Subordinate Judge, Madura, in Small Cause 
Suit No. 4276 cf 1915. 

FACTS appear fro n the judgment. 

Mr. K. V, Sesha Aiyaigir^lov Mr. K, N, 
Aiyir, for the Appellant, contended that 
by the plaintiff s acquisition of the 
Kudivarara, the land bad not ceased to be 
part of an estate. The exception to section 
8 of Madras Act 1 of 1908 is inapplicable. 
If the exception be deemed to govern sub- 
section 2 of the section as well as sub-section 
(1), the co-sharer landlords would be put 
to inconvenience and hardship, as they would 
be deprived of the protection afforded by the 
Act and would be deprived of the security 
for their share of the rent. 

Mr. N, Chandrasekhara Aiyar, for Mr. 
A, Krishnasawmy Iyer, for the Respondent, 
argued contra, 

JUDGMENT. 

Oldfibld, J. — The only question argued ia 
whether the learned Judge was right in hol4* 
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ing that the Civil Court had jarisdic- 
tioij. 

The facts, as now agreed on, differ 
from those stated by the learned Judge. 
For they are that plaintiff, one of the 
fraotioTial share* holders of the Melvaram 
right in an Inam village, that is one 
of rhe Inamdars, acquired by gift the 
Kudivaram right in the whole village, 

not in a portion of it, and that in 1897 

he leased 50 cents of the whole to the 
defendant, the appellant before us. The suit 
is on that lease for rent. Ordinarily 
section 8 (2) of the Estates Lind Act 
would apply, the defendant would be deem* 
ed an occupancy ryot and the suit would 
lie in a iievenue Court. But it is 

admitted that the land is comprised in 
an estate falling under section (2) 

(d) and argued that the exception to 
section 8 is applicable and the land has 
ceased to be part of an estate. In 
effect, therefore, the question is whether 
the exception governs snb section (2) 
or only sub seotiou (1) ; that ie, whether the 
expression 'the Inanidar’’ in the exception 
can be read as equivalent also to ^'an 
liiamdar** or %ny of the Inamdars.’* 

The point is not, so far as we have been 
shown, covered by authority. On the 
one hand the exception stands at the 
end of the section con.sistendy with its 
application to both sub sections (1) and 
(2) instead of only to the former ; and, 
as the definition of land- holder’ in section 
*3 (5) includes a direct reference to joint 
land-holders, all references to the "land- 
holder” and, therefore, that to "the 
Iiiamdar” which the exception contains, 
should, it may be argued, be read in 
the manner proposed by plaintiff. But, 
on the other hand, although it is not 
clear that a distinction is drawn between the 
land-holder' and a land-holdet’ or can be 
implied regarding 'the Inamdar' except in 
provisions in respect of which such distinction 
would be material, 1 think that it would 
be in that under conatruotion and that 
the strict reading of the expression *the 
Inamdar’ is necessary in the interests of 
convenience and reasonable interpretation. 
For otherwise the anomalies involved in 
the application of sub section (2) to the 
inam villages referred to in the exception 
arp excessive. If the exception is applto- 
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able to acquisitions of the Kudivaram 
by a fractional Inamdar, the land in 
question ceases to be part of the estate; 
and it can only be regarded as doing 
so, either (1) as between the acquiring 
Inamdar and his lessee (if any) and not 
betAeen the former and the other Inamdars, 
or (2) absolutely. The first alternative 
is untenable, since it is not consistent 
with the general language used in the 
exception or with the fact that snb sec- 
tion (2) does not refer to the acquiring 
Inamdar's right in the phraseology of the 
Act as that of an occupancy lyot, but 
simply as being to hold payment, in ac- 
cordance presumably with the ordinary 
law. The second deprives the other Inamdars 
without their consent and perhaps against 
their w’ill of the security fop their share 
of the rent, which the provisiotis of 
the Act relating to distraint, sale of the 
holding and summary procedure a^ord. 
These anomalies can be avoided, only if 
‘the Inamdar' in the exception is read in 
its strict sense as eqaiv.ilent only to the 
owner of the entire interest in the Inam’ 
and the exception is treated as applicible 
only to sub section (l). On this interpreta- 
tion the decision must be that the suit 
holding has not ceased to be part of the 
estate and that the suit should 

have been tiled in a Revenue Court. 

The Letters Aatent Appeal is allowed, 
the dpoisions of the learned Judge and 
the Subordinate Judge being set aside 
and the plaint being returned for pre- 
sentation to the Rs venue Court having 
jurisdiction. Plaintiff will pay defendant's 
costs to date. 

Sadasiva Aiyar, J.—- I entirely agree. 

M. C, P. Appeal allowed. 


PATNA HIGH COURT. 

Appeal phom Appilllatm: Dacrek No. 627 
UK |917. 

Januavy 9, 1918. 

Present: — Mr. Justioe Chapman and 
Mr Justice Atkinson. 

The TATA IRON and STE£L CO , Ltd.— 
PiAiMJKF — Appellants 
versus 

RAGHUNATH M AUTO— Defendant 
Respondent. 

Chota Nagpur Tenarwy Act (FI B, C. of 1908), as. 
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TATA IRON AND feTBEL CO. LTD. V. RAGHUNaTB 

4, 6^, 139— Prod ban, whether tenani — Suit fore jecU 
went of prodhan — Jurisdiction — whether 
cures want ttf jurisdicHov. 

Tho holder of a jividhani paifah is not in the 
position cither of a non-oecupancy raiyat or of an 
occupancy raiynt. lie is in the p<)sition of a 
qua^i service tenure-holder, that is, he is a tomire- 
holder of a kind but not one within the dehnition 
of the Chota Nagpur Tenancy Act, [p 74, col. • .] 

There is no provision in the Cliota Nagpur 
Tenancy Act to just ify a Court, constituted to hear 
siiifs under that Act, to eject a ttMuire- holder, [p. 74, 
col. 2.] 

Section 139 (61 < f the Cliota Nagpur Tenancy 
Act gives jurisdiction to the Deputy (h)niinissioner 
to deal with disputes ns between parties claiming 
the office of pro>th<tn coupled with possession of 
land attached to sucii offict? in a civil proceeding 
between parties other than landlord and tena* t, 
Which would otherwise be jippanuitly omsido the 
scope of the Act. [p. 75, col. .] 

A suit to eject a prodh in does not fall within 
the provision^ of this sub-section lujr is it covered 
by sub-sect on (8) of section J39. 'riic Deputy 
Commissioner has, thercf«»ro, no jurisd ction under 
tho Chota Nagpur Tenancy Act to hear such a 
suit. [p. *"5, cols I & 2 ] 

111 cases W'horo there is an inherent absence of 
jurisdiction no subsoquent acri ni or conduct of 
the parties cun validate the procecdings.rp. 75, col. 2.] 

Appeal from a decisiun of the Deputy 
Commisaioner, Singhbhutn. 

Meaara. Pugh, Mritunjoy Lai and Stvanarain 
Base, for the Appellanta. 

Mr, tShishir Kumar Mirtpr, {or the Reapond- 
et.t. 

JUDGMENT. 

Atkinson, J. — The plaintiffa in thia suit, 
namely, the Tata Iron and Steel Oo., Ld., 
aeek to eject the defendant from certain 
lands held by him under a Prodhani Pattah 
lease dated 1852. The interest of the lessor 
in that lease has now by divers mesne 
assignments become vested in the Tata 
Iron and Steel Co., and of that there is 
no question at all. The lease that was 
made to the defendant as Prodhan was 
made by the Deputy Commissioner of Singh - 
bhum while the owner of the estate was 
a disqualified proprietor. The lease covered 
an area of (:)4 bights odd of ouUivated 
lands in the village of Beldih for a period 
of 15 years, subject to an annual rent of 
Rs. 25 9 9. The lease was subject to certain 
conditions, namely, that the Prodhan was 
to maintain the sal jungles for the benefit 
of the lessor, and also that he was to pay 
his rent acsording to the stipulations con- 
tained in the lease, ki t by hist, and that 
he was to collect no rent from the hasiu 
lands in excess of the rent stated in the 


doul jamahnndi, and that if in the dis- 
charge of his duties as Prodhan be was 
proved unfit, then the lessor for the time being 
would be entitled to eject him from the 
lands and also from his oflSce as Prodhan. 
Irrespective of the lands comprised in the 
lease, the defendant has also a right to 
certain other lands and in respect of which 
he is a raiyat; but Mr. Pugh disclaims 
on behalf of the plaintiffs any intention 
to eject the defendant from such ruiyot 
lands. The plaintiffs’ claim is conversant 
only with the ejectment of the defendant 
from the lands covered by the lease of 
1882; and f)r which he pays a reserved 
rent, subject to the due discharge of his duties 
as Prodhan. 

The case was originally instituted by the 
plaintiffs in the Court of the Subordinate 
Judge of Singhhhum; and in that Court the 
defendant raised the contention that the 
learned Subordinate Judge had no jurisdic- 
tion inasmuch as the claim was governed 
by the provisions of the Chota Nagpur 
Tenancy Act of 1908; and that therefore 
the only Court that had jurisdiction to 
hesi and di^spose of that suit was the 
Deputy Commissioner of Singhhhum. The 
learned Subordinate Judge held that by 
reason of the existence of the relationship 
of landlord and tenant between the parties, 
this suit was oognissihle only by the Court 
of the Deputy Commissioner of Singhhhum 
The plaintiffs accepted that contention, 
without demur, and accordingly instituted 
the present suit on the 28th February 
1916 in the Court of the Deputy Com- 
missioner, relying on the contention that 
the cause of action sued upon was one 
governed by the provisions of the Chota 
N&gpur Tenancy Act, and as such cogniz* 
able by the Deputy Commissioner. 

Before the Deputy Collector to whom the 
case was properly assigned for disposal, 
the defendant took up a novel position and 
urged that the Deputy Collector had no 
jurisdiction to hear the case; having raised 
before the Subordinate Judge formerly the 
contention that he (the Subordinate Judge) 
had no jurisdiction but that the Deputy 
Collector only had jurisdiction. It would 
be interesting to inquire if the Deputy 
Collector had no jurisdiction and the 
Civil Courts had no jurisdiction, then what 
Court had iurisdiption to try the case and 
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grant the relief claimed in this suitP The 
qmestion as to jnrisdiction does not seem to 
have been pressed before the learned Assistant 
Jadioial (jommissioner in appeal. The 
Depaty Collector, however, proceeded to try 
the case, holding that there was jurisdiction 
inasmuch as the plaintiffs were seeking 
to eject a tenant, and that the facts as 
proved before him warranted the plaintiffs* 
right to eject the defendant; and he accord- 
ingly granted a decree to the plaimiffs. 
The learned Deputy Collector found on the 
question of fact submitted to him that 
there had been breaches by the Prodhan of 
the conditions of the lease which justified 
his eviction; and on the issues < f fact 
raised by the parties before him, the Depnty 
Collector decided in favour of the plaintiffs. 
No question as to limitation was raised before 
the Depnty Collector. On appeal whether 
any, and if so which, party raised the q eation 
of liraitatioh does not appeal; but the learn- 
ed Judge decided that the plaintiffs* suit was 
barred under the provisions of section 231 
of the Chota Nagpur Tenancy Act, inasmuch 
as the specific breaches relied upon by the 
plaintiffs to warrant the eviction of the de- 
fendant under the terms of the lease were 
breaches which occurred more tljan a year 
prior to the institution of the suit. We are 
not called upon now, having regard to 
the view we take, to consider the propriety 
of that decision; but wa take leave to say 
that inasmuch as the question of limitation 
was not taken expressly in the pleadings 
or before the Deputy Collector at the trial, 
the learned Judicial Commissioner, if be 
intended to hold that the suit was barred 
by limitation, might very properly have 
given the plaintiffs an opportunity to e^itahlish 
by proof that the specific breaches of the 
lease alleged to have taken place were 
within one year before the institution of 
this suit. 

The main discussion before us now has 
been whether or not the Depnty Collector 
in point of law had jurisdiction to try 
ibis case. It is necessary, first, in deter* 
mining this legal consideration that we 
should ascertain what is t.'^e nature of the 
relationship which exists between the plaint- 
iffs on the one hand and the defendant 
on the other. Is he a tenant, if so, what 
class of tenant is heP Is he an occupancy 
raif^at or a non oopupanoy raiyat t If the 
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defendant fulfils neither of these qualifica- 
tions, then is he a tenure holder. ? I asked 
Mr. Pugh what class of tenant the defend- 
ant was and Mr. Pugh candidly confessed, 
“ I do not know what class of tenant is 
he. ** I think myself, having regard to the 
definition of tenant provided by section 4 
of the Chota Nagpur Tenancy Act, that the 
defendant was nor. jn the position of either a 
non occupancy Raiyat or an occupancy Raiyat 
qua the lands held as Prodhan under the 
lease. The furthest that it could he pushed 
would be to contend that the defendant was 
a tenure-holder holding lands under the 
plaintiffs. Mr, Pugh ooiitends that with re- 
gard to the 64 highas odd of cultivated 
lands which were covered by the lease of 
1S82 the defendant is a tenure-holder. But 
the plaintiffs’ claim in this suit is not 
merely to recover these 64 highas of land 
hut also to eject the defendant from his 
office as Prodhan and to have it declared 
that the defendant has ceased to exercise 
the right of Prodhan, so far as his rights 
are concerned outside the mere collection 
of rents of the lands occupied by tenants. 
We think the defendant occupies the post' 
tionofa quasi sery ice tenure holder, that 
he is a tenure holder of a kind; but cer- 
tainly not one within the definition of the 
Chota Nagpur Tenancy Act. If the defend- 
ant is a tenure-holder, and not a raiyat, 
then there is no power vested in the 
Deputy Commissioner to eject him under 
the provisions of the Chota Nagpur Tenancy 
Act. The Chota Nagpur Tenancy Act 
gives express power to deal with the evic- 
tion of occupancy raiyats and non occu- 
pancy ratyata. But there is no provision, 
so far as we can find, to justify a Court, 
constituted to hear suits under that Act, 
to eject a tenure- holder. Section 63 says 
that no tenant shall be ejected from his 
tenancy or any portion thereof except in 
execution of a decree, or in execution of 
an order of the Deputy Commissioner, 
passed under this Act.” 

Section 22 also hears upon this con- 
sideration relative to the position of 
occupancy and non -occupancy raiyats under 
the Act. But the Deputy Collector 
acquires a special jurisdiction only in suits 
specified in section 13^ of the Chota 
Nagpur Tenancy Act, The suits set out 
in the suh-olanses of that* seqtion are 
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Baits which he aloae has jarisdiotion to 
try and which no other Coart has any 
iarisdiction to try. 

It is contended before as that this suit, 
if maintainable, would be maintainable 
under the provisions of section 139, sab* 
clanse (o). But we are clearly of opinion 
that sub clause (6) of section 139 has no 
application to the facts of this particular 
case; although that section does provide 
that “suits by or against headmen of 
villages for declaration of title in, or for 
possession of their oflSce or agricultural 
lands*’ may be maintained in the Court of 
the Deputy Commissioner irrespective of 
the fact whether the relationship of 
landlord and tenant exists. This enactment 
involves nothing more than a pnivision 
which empowers the Deputy Commissioner’s 
Court to hear suits between the Prodhan 
on the one hand and rival claimants on 
the other with regard to the right to 
hold the office coupled with the possession 
of the agricultural lands attached thereto, 
and it provides that such a suit is 
maintainable although it is a suit between 
parties between whom the relationship of 
landlord and tenant does not exist. And 
thus this section in our view gives 
iurisdiction to the Deputy Commissioner 
to deal with disputes as between parties 
claiming the office of Prodhan coupled 
with possession of land attached to such 
office in a civil proceeding between parties 
other than landlord and tenant, which 
would otherwise be apparently outside 
the scope of the Act. The present suit is 
clearly not within the express provisions 
of sub clause (5). The only other sub- 
clause in respect of which this suit oonld 
be maintained would be clause (b) of 
section 139, and that clause runs as 
follows ; — 

“All suits and applioitions in respect 
of which jurisdiction is conferred by this 
Act on the Deputy Commissioner.” 

Is the present suit one in respect of 
which jurisdiction is conferred by this 
ActP Yielding to Mr. Pugh’s argument 
that there is no kind of tenancy existing 
between the plaintiff on the one hand 
and the defendant on the other, except 
some kind of tenancy in the nature of a 
teoure-holdor’s interest, then as there is no 
jurisdiction conferred on the Deputy Comniis- 


sioner by the Chota Nagpur Tenancy 
Act to eject a tenure-holder, this suit 
cannot be maintained under the provisions 
of sub clause (S) of section 139. In our 
view it is manifestly clear that there 
was an utter absence of jurisdiction in the 
Deputy Collector to try this suit. Mr. 
Pugh contends on the other hand that by 
some principle of equitable estoppel the 
defendant having forced the plaintiffs to 
obtain such relief in the Deputy Commis- 
sioner’s Court, that we should recognise 
the de^^ision of that Court. It is quite 
impossible to accept this argument, having 
regard to the authorities which lay down 
clearly that in oases where there is an 
inherent absence of jurisdiction no sub- 
sequent action or conduct will validate the 
institution of a proceeding instituted 
without jurisdioticn. Accordingly we mu^t 
reluctantly hold, that in this partioi lar 
case, the Deputy Collector had in law no 
jarisdiotion to dispose of this suit and 
consequently this appeal must be dis- 
missed. 

This decision, of course, involves the 
dismissal of the present suit instituted by 
the plaintiffs. As at present advised, we 
are inclined to think that the fact that 
the suit has been dismissed for the reasons 
stated, will not operate as a bar to any 
fresh suit which may be instituted by the 
plaintiffs in a Court having competent 
jarisdiotion to try and decide it on the 
issues raised between the parties. But 
having regard to the attitude adopted by 
the defendant, it is equitable and^ just 
that he should not receive costs in any 
Court. Accordingly the plaintiffs’ suit 
must be dismissed without costs in the 
Deputy t ollector’s Court, without costs in 
the .ludicial Commissioner’s Court, and 
without oopts in this Court. 

Chapman, .T.— l agree. 

Suit disntsied. 
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, MADRAS HIGH CODHT. 

Appkal against Appbllate Okgbr No. 
i)7 OK iyi6. 

August -S), 1917. 
pres f fit: — Mr. Justice Oldfield and 
Mr. Jastioe KriHhnan. 

M.PATTAHIRAMA NAIDD deceased, 

Hr 1J!S IKQ\L KEPKKPKN1VT1VE8 

T. K. A. Ji. HA LU NAI DU, and others — 

pK'linoNKK and UIS LkiiXh REPitESKMTAllVE — 

Appellants 

t'^ersus 

SUBRAM ANIA CHKPTI and others — 
Rkspomdents. 

Acf {!Xn/ Sell. 7, Arf^. 1«1, 182 

— -(.Hrit Vrocethijv (Ad Vd ILOS *, O. XXXIV, 
r. ft \ \ — Moriyuge suit - A i*i*lit'utlfni /or final decree 

— limitation ivuHe. 

Arlielo IHI ami ii;>t Article 182 of Rchcdnl i I of 
ilio Liniiuitiou Aiit. in appliValilo to au application 
for a filial docivi* in n 11101 * 1 .^: 1^^0 suit iindur Order 
XXXIV, rule 5 (2), Civil Drocediiro Code, where the 
proliriiiiiary decree was p-»sso(l after the new Code, 
Act V uf «9i)s, name into force. 

Mahammsit'l Husain v. Abditl Ka^eem, 2fl frid. Cas* 
237; 89 M.r>44; I? M. T 424, distinguished. 

Nimmaln Mahniikali v. Kallahuri Suhba i2/?o, 41 
lad. Las. 268j 82 Al. L. J. 455, followod. 

Appeal against the order of the District 
Court, Salem, in Appeal Suit No. 67 
of 1915, preferred against the order of the 
Court of the Principal Distriot Munsif, 
Salem, in Interlocutory Appeal No. 250 
of 1915, in Original Sait No, 392 of 
19.0. 

Messrs. V. C. Seshachariar and M. Baghava^ 
chartar^ for the Appellants 

Messrs. T, li. Vevhafarama Sadriar and 
M. S, Vaiilyanatha Atyar^ for the Respond- 
ents. 

JUDGMENT. —The questicu is whether 
this application under Order XXX IV, rule 
5 (2), of the Code of Civil Procedure for a 
final decree in a mortgage suit is subject to 
Article 181 or Article 182, Schedule 1 of the 
Limitation Act. 

We do not tliink it necessary to refer to 
any case before Mahamm^id Hus m v. Abdul 
Kareem It no doubt goes someway, if 
it is applicable, in support of appellants’ 
contention for Article 182. 

But it is, in onr opinion, inapplicable 
to the case before ns, the preliminary 
decree now in question having been passed 
after, whilst the decree then in question 
was passed before, the present Code of Civil 

11) 29 Ind. Cas. 237; 39 M. 544j 1? M, L. T. 424. 


Procedure came into operation. This dis* 
tinotion is drawn in the judgment in 
Nimmala Mahankali v, Kalhikuri i:uhbt Rao 
( 2 ), with which we express our respectful 
ooncurrenoe. We are further fortified in 
fh.it onnoarrence by the fact that the 
judgment is in accordance with the deci- 
sions of two other High Courts, those 
of Bombay and Allahabad, and that it is 
not in cm fl?ot with those of the High Court 
of Calcutta- Ihlto Atmnram Hosabnts v. 
Shankar I) tHatraya (3), ^adka Hamv, Nihal 
Singh *4*), Bini Singh v. Barharndeo Singh 
(5). We hold that Article 181 is appli- 
cable and dismiss the appeal against appellate 
order with costs. 

Appeal dismissed. 

M. c. P. 

<2) 41 hid CaK.2fiR; 32 M. L. d. 455. 

(31 21 Iml. Cas. 318; RK B. »2; 15 Bom. h. U. 841. 

(4) .SO liid. Cas. 494; 38 A. 21; 13 A. L J. 9S5. 

(5) 2'S liid. Caa. 211; 19 0. W. N. 473; 0 L. J. 66. 


PATNA HIGH COURT. 

First Civil Appeal No 58-^ ok 1914. 

Ddoember 11, 1917. 

Present: — Mr. Justice Roe and Mr. Justice 
Imam. 

Babu JAODIHH NARAYAN PERSHAD 
SINGH AND OTHERS — PLAINTIFFS— 

App LLANTS 
versus 

Babu MANMATHA NATH DEY and 
OTHERS — Defendants — Rk^pon dents, 

Hindu fnw- Joint family Mortgage for necessity 
— JAinor member 8 f whethn' nccesnai y parties to mit on 
mortgage — Mort gay €• decree ^ 8ale^ Joint famity pro- 
perty, iofieihcr pasaeM under sale — Transfer oj Property 
ActaVoJ l88^Sii. 911. 

mortgage is offectecl for family piir- 
poacs, it is not iiecosnary in make the minor Ti>em« 
bars of the family partiea to the suit on the mortgage, 
[p. 7“, col. 2.] 

lij order to asooriam what passes upon an execu- 
tion sale upon a decree made against the karfa of a 
Mitskshara joint family it is necessary to look, first, 
at the circumstHDce*« in which the debt was con. 
traeted, at the farm in which the plaintiil’s 

clnini wat pressed, thirdly, at the decree tnad«i, 
fourthly, nt the Htinohment, fi it hi y, at rhe sale pro- 
clamation and lastly, at the certificate of sale. fp. 79 
ooL I.] 
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Appeal from a deoibion of the Sabordinate 
Jndsre, Patna. 

Messrs. Pugh and O, 1), Singh^ for the 
Appellants. 

Messrs. P, R, Sivanandan Rai^ 

Surendra Mohan Das and Oangadhar Das^ for 
the Respondents. 

JUDGMENT. 

Bob, J. — Of the pkintifP.s in this case 
four are the sons of Laohmari Prasad 
Sin^h, two of whom have recently oime 
of age and two are still minors. Laohman 
Prasad Singh is still alive. He is a pro 
forma defendant, so joined on the allegation 
that he vtas unwilling to be a plaintiff. 
Joined with thene youngmen as plaintifPs 
are the real litigants, purchasers of ten 
annas of one part of the property and 
twelve and a half annas of another part. 
The narrative set forth in the plaint is 
that Bishen Dyal Singh was the father 
of Lachipi Prasad snd Lachman Prasad 
Singh. In 1866 he found himsflf in 
difBoulties and adopted the usnal course of 
executing a bmami moknrrari in favour 
of his son Laohmi Prasad’s father in law, 
Parsidh Narayan Singh, in respect of the 
most valuable part of the family property, 
the village Powara, on a rent reserved of 
Rs. 5 per annum. On his death the pro- 
perty passed to Lachmi Prasad and bach man 
Prasad. They in 1891 and 1892 mortgaged 
the whole of the family property except 
Powara to the defendant No. 1, Manniatha 
Nath Dey, who in 1896 foreclosed the 
mortgage and after bringing to sale the 
mortgaged property obtained a decree under 
section 90 of the Transfer of Property Act, 
and under that decree bought on the 16th 
of August 1902 Powara said to be worth 
Bs, 80,000 for Rs. 600. On the 23rd 
August 19J6 Manmatha Nath Dey sold both 
Powara and the mortgaeed properties to one 
Eknath Sahai, in the lonami name of his 
daughter in-law, anc on the 2ist May 
1908 and the 7fch January 190 J Eknath 
Sahai sold these properties to defendant 
No. 2 Jaimurat Koer. 

The plaint then sets forth the history 
of an ifara lease granted to Hari Pershad 
Lai and others in 1893 and the subsequent 
history of the mohurrari lease above men- 
tioned. These histories are immaterial to 
the decision, save that they indicate that 
any stranger attempting to obtain hhaa 


possession would find himself at once in a 
sea of difficulties. 

In the course of the argument mention 
has been made of another mortgage (and 
of execution prnoeedings in relation to a 
dacree made thereon) in favour of one 
Hirbans Narayan Singh. No mention is 
made of ibis mortgage in the plaint. I 
refer to it here as relevant only as still 
further diminishing the chances of Man- 
inatha Nath Dey’s entry into possession of the 
property. 

It was stated incidentally in the plaint 
that Lachmi Prasad Singh was a man of 
dissolute habits, that the money raised by 
him on the mortgages was not utilised 
for the purpose of the joint family, that 
the whole of the proceedings in execution 
of Manmatha Nath Dey’s mortgage decree 
was fraudulent, and that Manmatha, having 
notice of the existence of the plaintiffs 
Nos 1 and 2 who were alive at the time of 
the proceedings, deliberately omitted to join 
them as defendants in his mortgage suit 

On the suit as framed the following 
reliefs were 80 \ight; — 

“That it may be held that the mohurrari 
deed, dated the iUst December 1866, execu- 
ted by Babn llishen Diyal Singh in favour 
of Bibu Parsidh Naraiii Singh, paternal 
grandfather of the defendants Nos. 5 and 6, 
is collusive and fictitious and is without 
the passing of consideration, that under 
that deed the said Babu Parsidh Narayan 
Sing, and Babu Jagarnath Perehad Singh, 
father of the defendants Nos. 5 and 6, never 
got possession, nor did Babu .lagarnath 
Singh, father of the defendants Nos. 5 and 
6, and the defendants Nos. 5 to 7 possess 
any right in the property shown in Schedule 
No. 1, nor did the defendant No. 2 or the 
defendant No. 4 also acquire any right 
therein by virtue of the deed of sale, dated 
the 31st Ddoeftber 19 j8 , and that posses- 
sion by the defendant No. 2 is unlawful. 

“That upon decision of the above points, 
and upon passing a decree and by eviction 
of the defendants Nos. 1 and 2, the plaint- 
iffs may be awarded possession of the 
properties in suit, shown in Schedules Nos. 
1 and 2, and the properties Nos. 2 and 4 
to 18 entered in Schedule No. 3 and that 
possession of the plaintiffs Nos. 1 to 4 in 
respect of the properties Nos. 1 and 3 
entered in Schedule No. 3 may be confirmed. 
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**l^hat if iTi consequerice of the sale pro- 
ceed ings, etc., above mentioned or on any 
ground the plaintiffs Nos. 1 to 4 be con- 
sidered to he dispossessed of the properties 
Nos. 1 and 3 in ary way, in that case the 
plaintiffs Nos. 1 to 4 may be awarded the 
passing cf decree for possession of the proper- 
ties Nos. 1 and 3 out of the properties entered 
in Schedule No. 3. 

“That if on any ground relief No. 1 be not 
granted, and if the plaintiffs be held to be 
entitled only to redemption in respect of 
the decrees, dated the 24th July lH9tS and the 
2!^th November 1899 and the sales held on 
16 August 18^7 and the 15th July 1902 and 
the 16th November 1908, the plaintiffs may 
be granted opportunity for redemption, and 
an account of the principal and interest on 
account of the bonds, dated respectively 
the 27tb September 1891 and the 28th 
March 1892, may be prepared and upon 
tiling the amount of the income from the 
property in suit received by the defend- 
ants Nos. 1 and 2 with interest thereon, 
and what may be received by them from 
the date of suit to that of decree, may be 
set off against the amount due under the 
said bonds, that thereafter whatever 
surplus amount may be found by the 
aeconnt to be justly due to the defendant 
No. 1, or to any defendant to date of the 
decree or to any time the Court may think 
proper, may be caused to be paid by the 
plaintiffs and then order may be passed 
for them to take possession of the property 
in suit or that the C ourt may be pleased 
to pass a decree for redemption in the 
manner or subject to any conditions the 
Court may deem fit and proper that the 
plaintiffs may be awarded right of posses- 
sion by redemption, that if by the account 
any su^'plu) amount be fonod due to the 
plaintiffs besides possession of the property, 
upon taking Court- fees, may b? awarded 
against the defendant or defendants from 
whom it may be found dus, that the sales 
held on the 16th August and the 15th 

July 1902 and the 16th November 1908 
may be set aside. 

“That costs of suit with interest may be 
awarded to the plaintiffs against the liable 
defendants. That any other relief that 
may in justice be required may be granted 
to the plaintiffs.” 

Jbf Imofd Sobordinsto Jadgs foand op 


the facts thWt the debts were not oon- 
traoted for immoral purposes, that the sale 
proceed ingsi were in order, that the mortgagees 
at the time of their suits upon the mort- 
gages of 1891 and 1892 had no notice of 
the existence of the plaintiffs, and that, 
therefore, the proceedings against Laobman 
Prasad Singh were good proceedings and 
passed the whole property to the auction- 
purchasers. Finding, therefore, that the 
plaintiffs Nos. 1 to 4 had no title to the 
property he dismissed the suit. Against the 
decree made the plaintiffs now appeal. 

In appeal it is contended, firstly, that 
though the decision in the case of Skeo 
Shankar Ram v. Jaddo Kunwar (1) by their 
Lordships of the Judicial Committee pre- 
cludes the arfifument that where a debt is 
contracted for family pu»‘poses it is neces- 
sary to make the minor sons of the family 
parties to the case, it may still be said 
that inasmuch as the village Powara round 
which the whole contest in this Cc u»*t 
centres was not a part of the mortgaged 
property, it is necessary to examine sarefully 
the proceedings under section 90 of the 
Transfer of Property Act, to ascertain 
whether in fact it was intended to bring 
to sale the property of the whole family or 
only the share in that property of the judg- 
ment-debtor on the record, Laihroan Prasad 
Singh. Failing snccess on this gn u id 
it is suggested that there is upon the 
record a considerable body of evidence 
which will show that Eknath Sahay was 
in a position of oonHdenoe as an employee 
of Laobman Prasad Singh, and in that 
position had obtained a special knowledge 
of his affairs and that on well-known rules 
of English equity any purchase made by 
one in bis position must enure to the 
benefit of his employer. The transaction 
assailed is the put chase from Manmatha 
Nath Dey on the 23rd August 1906 of 
Powara, of » hioh the real value is asserted to 
be Bs. 80 000, by Eknath for Bs. 500. For a 
stranger the mokurrari^ the ijara and 
Harbans Singh’s mortgage would create a 
hopeless camou fiage. To Eknath by virtue 
of knowledge aoqnire'J as Laobman Prasad’s 
employee it would be apparent that the 

(1) 24 Jnd CaB. 504; .36 A. 283; 18 C. W. N. 968; 
16 M. L. T. 175; (1014. M. W N. 593: 1 L. W. 60S; 
20 C. b J 282: 12 A/b. J. 1178; 16 ^om. b. R. 6i0i 
41 b A. 216 (P. 0.). 
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deoree-holder-auRtion>parobaB8r had a clear 
title to direct possession of the property. 
Eknath took advantajjre of this knowledflre 
to make a barsrain. His bargrain mast 
enure to the beneht of the sons of his 
employer, and though he has transferred 
his bargain to Jaimurat K >er, this lady 
is the wife of Ram Hari Lil and Rim 
Iliri Lai was well a<«are of Eknath's 
relationship to Laohman Prasad Singh and 
through Ram Hari L%1, Jaimurat Koer must 
be held to have constructive notice of 
Eknath’s fraud. 

Mr. Pugh’s argument on the first point 
is that though the decision in JSheo 
i^/irnkar's case (I ) completely outs away the 
ground from under his feet with regard to 
any property covered hy the mortgage, 
nevertheless a decree under section SO for 
the sale of properties not covered by the 
m'^rtgaged properties is in the nature of 
a perfonal decree and under that personal 
decree nothing but the personal property 
of Lichman Prasad Singh passed by the sale. 
The decision of the Judicial Committee in 
the case of xVtii ornt IJubu sin v, Modhun 
Mohun (2) is a complete answer to this 
argument. In order to ascertain what passes 
upon an execution sale upon a decree made 
against the hirfa of a Mitakshara joint 
family it is necessary to look, at 

the circumstances in which the debt was 
contracted, secondly^ at the form in which 
the plaintiff’s claim was pressed, thirdly^ at 
the decree made, fourthly, at the attach* 
ment, fijthly^ at the sale proclamation and 
lastly, at the certificate of sale. The money 
borrowed from Manmatha Nath Day was 
taken for the purpose of paying Govern- 
ment revenue. I can conceive no family 
interest higher than an avoidance of a 
revenue sale. The plaint (page 33 of 
respondent’s portion) attacks Lichmi Prasad 
as the head and managing member of the 
family. The decree made was against the 
whole interest of the family in the mort- 
gaged property. In the proceedings under 
section 90 the entire Powara village was 
attached, proclaimed and sold. All that 
the minor members of the family can now 
do is to show that the story that the 
money borrowed was taken for the payment 
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of revenue is a myth. It is not even 
suggested in argument that this was so. 
Mr. Pugh’s argument is based upon the 
fact that the sale proclamation describes 
the property to be sold as sixteen annas 
of village Powara, the right, title and 
interest of the judgment-debtor. He suggests 
that the latter phrase limits the former, 
()bviou**]y sixteen annas snd the right, 
title and interest of the judgment* debtors 
were intended to be synonymous terms. 

It is argued by Mr. Pugh that this 
obvious interpretation is negatived by the 
value set upon the property. I am unable 
to appreciate this argument. At the date 
of the sale Lachman Prasad had at the 
time t*o sons. Mr. Pugh says Powara was 
worth Rs. 80 COO If it was intended to 
put an accurate value on the individual 
share of Lachman Prasad that value would 
be Rs 26.t:66. The value Rs. 500 was 
estimated not on a consideration of the 
interests to be sold but upon the hideous 
clouds upon a title to possession, it the 
mokurrari was genuine the property WdS 
worth only Rs. 5 per annum. If it was 
not genuine the ijaradar had to be con- 
sidered, No one huts laihial would have 
dared Fet foot in the village. Manmatha 
Nath Dey was not a lathial. Rs, 500 was 
a fair value for the privilege of holding a 
certificate of sale of this hornets’ nest. 
There is no substance in the argument 
based upon this valuation. The whole in- 
terest of the joint family was liable for the 
debt and was sold. 

On the second part of the case Mr. Pugh 
realizes that be is arguing a case that was 
not made in the lower Court, but urges 
that on the long series of English decisions 
and Indian decisions on the point, an Appel- 
late Court has the widest jurisdiction to 
give leave to amend the pleadings. This 
is a ca^e, he Ffiys, in which poor minors 
have been ill-advised by incompetent piao- 
tioners in the Courts below. This appeal 
to one’s pity is somewhat discredited by 
the fact that these poor minors will, if the 
suit is successful, receive 3^ annas of one 
and BIX annas of the other property and 
the remainder go to persons who have been 
deliberately brought into this litigation. A 
fnrtber reason for viewing Ibis petition for 
ameDdment of the plosdipf a with eonte i»o|; 
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of ^sympathy is that the person v/ho in 
English Law would be required to contest the 
proceedings of ICknath Sahay would have 
been Lachmaii Prasad Singh himself. He 
has preferred to stand in the background 
as a defendant. The suggestion that 
Jaimarat Kuer had notice of Eknatb’s 
character and relationship with Lachman 
Prasad Singh is based on such flimsy 
ground that, so far as I can see, the only 
possible result, if the pleas now suggested 
by Mr. Pugh could be proved, would be a 
decree against Kknath Sahay for a refurd, io 
Lachman Prasad as karta of the family, of 
the profits made by him on the purchase of 
Powara from Manmatha Nath Dey. Eknath 
is not a party to the suit, and Lachman 
Prasad is not a plaintiff. For that reason 
we declined to allow the pleadings to he 
amended. 

There is nothing on the record on which 
Jaimurat Koer can be asked to surrender the 
property to the plaintiffs. Eknath Sahay is 
said to have been a Mnkhtai and employee 
in the plaintiffs’ family. He is a notorious 
character and well known as a practising 
Mukhtar. In what capacity he was employed 
by Lachman Prasad is nowhere apparent 
upon the record. 

In order to succeed as against Jaimurat 
Koer on the line taken by Mr. Pugh it 
was necessary to prove: 

(1) that Eknath Sahay was employed in 
a confidential capacity by Lachman Prasad 
Singh; 

(2) that in the course of that employment 
he obtained special knowledge of Lachman 
Prasad Singh’s affairs; 

(3) that taking advantage of that 
special knowledge he made a purchase from 
Manmatha Nath Dey of his employer’s 
property at a price below its value, 
and 

(4) that Jaimurat Koer was cognizant of all 
these facts. 

From stray passages in the evidence 
Mr. Pugh has built up an ingenious 
structure which, when examined, is found 
to rest on nothing at all. Eknath Sahay 
paid Lachman Prasad’s revenue in 1898. 
So might any Mukhtar. Eknath Sahay 
instructed Pleaders to get Lachman Prasad 
released when arrested for debt in 1905. 
So might any Mukhtar. Eknath was a 
00 accused with Lachman Prasad in a 


criminal case with regard tn an affray or 
riot in connection with Mauza Powara. 
Both were acquitted. How Ram Hari Lai 
could have had knowLdge of these three 
facts is nowhere apparent, and liow, if 
he had knowledge of them, it could h»ve 
amounted to notice of a frand by Etcnath 
Sahay as a oonfidenHal agent is even less 
apparent. 

On case law Ihe plaintiffs have no cause 
of action against defendant No 1, Manmatha 
Nath Dey. On the facts proved they have 
no cause of action against defendant No. 
2, Jaimurat Koer. No relief is claimed 
against defendants Nos. 3, 7 and 8. No 
title is in the plaintiffs for the maintenance 
of a suit again.st defendants Nos. 4 5 and 
The suit was rightly dismissed. I would 
dismiss this appeal with costs. 

Imam, J. — I agree. 

Appeal dismissed. 


MADRA.S HIGH COURT. 

Sbcono CiTiL Appeal No. 1278 of 1916, 
January 11, 1918. 

Present : — Mr. Justice Abdur Rahim and 
Mr. Justice Nanier, 

MAHANKALl LAKSH VIIAH and others 
— Plaintiffs - Appellants 
v^rsus 

KARNAM NAHAYANAPPA AMO others 

l)i?KKNCANTS — RWSPONOKNTS. 

Walr.r rights —(J^overHlucnt clMnnnl, right to use uf^ 
for irrigation — K isemo.ni — try righ's^ clnioi ot^ 
Legality of ^Injunction, suit for^ to restrain thre<(fened 
interference icitk possessory rights, maintainahdity 
of — Drclaration, prayer Jor — Government not impleaded 
as party, effect of— Specific Relief Act (/ (?f lS 77 ), 
ss, 42, 6 t. 

Rijotwari Itindholdcrs can only claim a supply of 
water for i!Tigari«)a of thoir laud:? fiom a Grivarn- 
mont channel siihj'Aofc to the* light of the (Jovernment 
to regulate the distribiivion and supply in such 
manner as tiny deem fit. [p 8f, coL 2 j 

No ejiAemoiit or prescriptive rij?ht can \»ft acquired 
by a persori in water in a (j over n men t ohaiinol wh'»n 
that water has been supplied by Government for 
the purpose of irrigating lauds and in fulli mont, of 
the duty oast on them to supply water to lauds which 
thoy classify as wet. [p. 83, c>il. 2.] 

No person cm claim possessory rights in a channel 
and ask for an injunction restraining thi*eatGued 
interference with such riglits [p. 82, col. 2.J 

I’bere can be no possessory rights in connection 
with iucoi'poroal horeditaments. Where a right tc 
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easement, has not ripened by enjoyment the 
prescribed period, the person who is in actual 
enjoyment would not pcet any roiufidy against any 
person interf»jrin^ with such user and enjoyment, 
[p. H2, col. 

Kon-Uip'Jb liajan Nai<lu v. Dimral'onda Su-rya* 
narayana^ 6 Iiid. Ciis. H4 M. i7H, ‘ 0 M L. J. 80!^, 
7 M. L T 35?, . 1910) M. \V. N 1 17, doubted. 

'Sni’umppayya v. (hinripathy ii9 Tnd. Cas. 255; 

38 M. 280, followed. 

PlMiul-ifi’s sued for recovery of c rtaiu lands from 
their Icsbces, the defeiidant.s Th y also asked for 
an iiijnncti >n re-miaiiuiiMf del'endanrs from obstruct, 
in^jf the ilow of water into their hinds from a 
Government ehannel called the Diiruva chaniud and 
for a decluratioti of th'>ir rij^hts. IMaintiffs did not 
establish any rif?ht of easement to the water in the 
channol, but they based their rif^ht to the iiijunc- 
tion on the ^^ronnd that, as the defendants, their 
lessees, were enjoyingr the water in the channel 
under some arranpmieiit with fiovennrient, they 
must be deemed to have been in nos^ession of the 
right to tnko water. The Secretary of Statt; was not 
made a party to the suit: 

fic/f/, 1 1 ) that ])laiiitifTs were not entitled lo the 
injunction, as they could not l)e deemed to have h d 
such possession as to entiile tliem to the relief; {.p 
82, col. 2 ] 

(2) that as the (rovernment was not a ]>arty, the 
Court could not, behiiid chei •• bjurk, the plaint ifl^s 
the declarati n asked for. [p. 83, col. I ] 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
liellary, in Appeal Suit No. 10 of 1916 
(Appeal Suit No. 18 of 1915 on the tile of the 
District Court, Bellary), preferred against 
the decree of the Court of the District 
Munsif, Bellary, in Original Suit No. 521 
of 1910. 

FACTS appear from the judgment. 

Mr. L. A. Guviniiaraghava Aiyar^ for the 
Appellants, contended that though they had 
not acquired a right of easement to the water 
in the channel, their lessees, the defendants, 
had had the use of such water for 30 years and 
their possession must, in law, be deemed to be 
the possession of the plaintiffs. When that 
right was threatened, the plaintiffs had a 
cause of action for the issue of a prohibitory 
in junction. 

Mr. r. Prakaaam^ for the Hespondents, con- 
tended that the plaintiffs were not entitled to 
the reliefs claimed in the absence of Govern- 
ment. They had no possession, in law, of 
the water, and the defendants’ enjoyment as 
lessees did not constitute the plaintiffs’ 
possession. There was no easement and none 
could be claimed. 

JUDGMENT. 

AbdurRabi.v, J, — The plaintiffs-appellants 
sued to recover posseseion of two plots of 

6 


laud, 12 A and 12B, and asked for a declara- 
tion of their rights and sought to re.strain 
the defendants from causing obstruction to 
the li)w nf water from a channel called 
Diguva Kalava to the lands in dispute. They 
got a decree for possession of the lands 
excepting an acre. There are two questions 
in this appeal — one is whether they are 
entitled to an injunction as prayed for or at 
least to a declaration that they are entitled 
to the u.^e of the water in the Diguva Channel 
for irrigating the lands 12A and 12B and 
the other, whether the judgment of the lower 
Appellate Court with respect to one acre 
disallowed to them is right. 

The channel takes its rise in the bed of a 
river called Pennar. The land of the defend- 
ants is lower than the land of the plaintiffs. 
The channel is admittedly a Government 
channel and the lands of both parties are 
ry dwari. It seems to be an admitted fact 
that the channel, which is shown in the 
Government Register as the source of supply 
to the land in dispute, is another channel 
called Yerraguntla ICalava and the Diguva 
Channel is shown in the register as the 
source of supply to the defendants’ land. 
The defendants have been in possession of 
the disputed lands for a long time, %bout 30 
years or so, as lessees of the plaintiffs. 
During that period they used the Diguva 
Channel for irrigating the lands in suit. It 
would also appear from the evidence that for 
sometime Yerraguntla Channel was in 
disrepair. That might explain the fact why 
the water of the Diguva Channel was used 
by the defendants for irrigation while they 
were in possession of the plaint lands. The 
channel being a Government channel, neither 
the plaintiffs nor the defendants have any 
right to it. Both of them holding wet 
ryotwari lands are entitled to the supply of 
water from the Government for the irriga- 
tion of their lands. But it is for the Govern- 
ment to distribute the water in any way it 
thinks fit. That proposition has not been 
disputed before ns and cannot be disputed 
having regard to the rulings on the subject. 
The case of the plaintiffs, as put before us, 
was, not that they had acquired any right of 
easement by prescription, which the lower 
Court has negatived, but that Government, 
having regard to the practice that has 
obtained within the last 20 or 30 yearF, 
would have no objection to their using the 
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Diguva CbaDnel for irrigating Snrvey N’os. 
12Aand ]2B. It ip then conteuded that the 
defendants have no right to interfere with 
their use of the water of the Digava Channel 
as they have threatened to do. It is not 
alleged that the defendants have done any- 
thing on the plaintiffs* land to interfere with 
their enjoyment of the water, nor even that 
they have in any way as yet interfered with 
the channel which belongs, as already pointed 
out, to the Government. The only ground 
for asking for aii injunction or for a deolara- 
tion is that the defendants have threatened 
interference and claim the right to do so. 
The important point in this connection is 
that the Secretary of State, who is the owner 
of thechannel and against whom alone the 
plaintiffs are entitled to claim a supply of 
water, has not been made a party. The 
plaintiffs have not only not established what 
was their original case, that the channel 
itself belonged to them ; but also failed to 
establish that they had acquired any easement 
or right to take water from this channel 
by prescription. They undoubtedly 
have a right to a proper supply of water 
to be secured by the Government. But 
that is quite a different thing from any 
right in the channel itself or to the use of the 
water of this particular ohanneU If, in a 
case of this nature, we were to give a 
declaration in favour of the plaintiffs in 
the absence of the Government, we should 
be really deciding the plaintiffs* right as 
against the Gcvernment without Government 
being represented in the suit. Indeed, Mr. 
Goyindaraghava Aiyar for tbe appellants 
did not olaim that they (appellants! were 
entitled to saoh a decree. What he says is 
that tbe plaintiffs must be held to be in posses- 
sion of this right to take water, and as tbe 
possessory right has been threatened, they are 
entitled, on the analogy of oases regarding 
possessory rights in land, to a prohibitory 
ininnotion. In this connection our attention 
has been drawn to a ruling of Benson and 
Krish DBS wami Aiyar, JJ., reported as Kondapa 
Baian Naidu v. JJwarakonda Suryanarayana 
(1). That case has been considered in a 
recent decision of this Court reported as 
i^araaappayya v. Oanapathy Rao (2), judg- 

(1) 6 Jnd. Cas. 266; 34 M. 178; 20 M. L. J. 808; 7 M. 
I, T. 362; (19J0) M. W. N. 117. 

(2) 20 Ind. Cat. 265; 38 M. 280. 


meiii in which was delivered by Miller 
and Sadasiva Aiyar, JJ. lii that case, 
the learned Judges thought that tbe decision in 
Kondapa Bajan Naidu v, Dwarakonda Surya- 
narayana (I) might be right on its facts, 
but they held, after a careful and elabo- 
rate discussion of the law, that it was not 
quite accurate to speak of possessory rights 
in connection with incorporeal heredita- 
ments, and laid down that where a right 
to easement has not ripened by enjoyment 
for the prescribed period, the person who 
is in actual enjoyment would not have any 
remedy against any person interfering with 
such user and enjoyment. They were, there- 
fore, not prepared to endorse a proposition 
to the contrary, if any such proposition 
was laid down in Kondapa Kajau Naidu 
V. Dmrakonda Snryanarayaua (1). 1 res- 

pectfully agree with the ruling in Narasap- 
payya v. Gaanpathy Rao v"). hut it is 
not necessary to pronounce upon the sound- 
ness of the view propounded in Kondapa 
Rajan Naidu v. Dwarakonda Suryanarayann 
(1) as the facts of the present case are 
clearly distinguishable. Here it was the 
defendants that were, for 20 or *30 years 
before the suit, using the water of the 
channel in question for irrigating the land 
in dispute which was then in their posses- 
sion. They had lands lower down which, 
strictly according to custom and practice, 
sbor.ld be irrigated by the Diguva Channel. 
We have no evidence here as to the 
arrangement by which tbe defendants ob- 
tained from the Government water from this 
channel for the irrigation of Survey Nos. 12 A 
and 12B. But there can be no doubt 
that whatever tbe nature of that arrange- 
ment, it was made to suit their own con- 
venience. It is impossible to see how the 
enjoyment of water under such an arrange- 
ment by the defendants would amount in 
law to possession of the channel by the 
plaintiffs. Whether the proposition laid 
down in Kondapa Bajan Naidu v. Dirura- 
konda Suryanarayann (1) is corrector not, 
has to be considered more fully when the 
point directly arises. In the present case, 
the plaintiffs could not in any way be 
said to have been in possession of tbe 
channel or of any easement with reference 
to it. That being so, there is no authority 
for granting the injunction whioh they 
seek. The faot ie, the plaintifie have 
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established no right as against anybody in 
the water of this particular ohannelt what- 
ever rights they may have as against the 
Government for the supply of water to the 
land in dispute. Farther I may add that 
so far as the question of declaration is 
concerned, it is a discretionary remedy and 
the facts of the case are certainly not such 
that we should be justiBed in granting a 
declaratory decree in the absence of the 
Secretary of State, the owner of the channel. 
On this ground, therefore, 1 shall hold that 
the Subordinate Judge was right in dis- 
missing the plaintiffs’ claim to an injunc- 
tion, and that they are not entitled to any 
declaration with respect to this chan- 
nel. 

As regards the one acre in Survey No. 
12B, it would appear that there was a 
dispute as to the right to this land sometime 
in lb78. The land was obtained on Dar- 
khast by the plaintiffs, while the defendants 
claim that they had no right to the patta 
and that they themselves were entitled to 
it. The matter was compromised and the 
claim of the plaintiffs, to that land was 
given up. The defendants remained in 
possession in their own right. The question 
really is whether the defendants have not 
acquired title to the land by adverse posses- 
sion. Mr. Goviiidaraghava Aiyar contends 
that, according to the defendants, they 
acquired title to the land under a document 
which has been marked as Exhibit 11 in 
the case and he says that, as it is unregister- 
ed, it cannot give any right in the land 
to the defendants. But on the question of 
adverse possession, we have evidence apart 
from Exhibit 11 that the defendants have 
been in possession of the land for more 
then 12 years in assertion of their own 
right, and that is sufficient to dispose of 
the question. 

The appeal fails and must be dismissed 
with costs. The memorandum of objections 
is also dismissed with costs. 

Napier, J. — 1 agree and would only add a 
few words. The lower Appellate Court 
has refused the injunction asked for on 
grounds which my learned brother and 
myself think are not correct, and it is for 
that reason that I wish to state what 1 
conceive to be the correct view to take. 
The lower Appellate Court has held that 
as the plaintiffs could not claim against 


the Government the right to take water 
from this channel, therefore, the defend- 
ants were entitled to prevent the plaintiffs 
taking it. That statement of law is to 
be found at page 85 of the judgment, 
where the learned Judge says, ‘*the defend- 
ants who hold land irrigated by the 
channel are entitled to prevent the plaintiffs 
from using the water, to which they have 
no right.” This statement of law is, in 
my opinion, entirely unsound and I agree 
with my learned brother in holding that 
the rights both of the plaintiffs and of 
the defendants to water in respect of the 
ryotwari wet land which they hold are, 
as has been laid down by this Court time after 
time, the rights to their customary supply by 
whatever means the Government chose to 
put the water on their land. But it appears 
that, in the lower Courts, the claim by 
the plaintiffs for an injunction was put 
on the ground that they had acquired 
some sort of easement, probably by the 
user of the water by the defendants for 
20 years when they were the plaintiffs’ 
tenants. That contention, I agree with 
the lower Appellate Court, is entirely 
unsound. It is impossible for a person 
to acquire an easement in* water in a Govern- 
ment channel when that water has been 
supplied by Government for the purpose 
of irrigating land and in fulfilment of the 
duty cast upon them to supply water to 
lands which they classify as wet. There- 
fore no easement can possibly be acquired. 
Mr. Govindaraghava Aiyar in this Court 
has put bis case on an entirely different 
footing and has asked ns to give an 
injunction limited to the time and period 
daring which the Government is prepared 
to give the necessary water for this land 
down the channel. The answer to that 
claim is to be found in the judgment which 
has been delivered by my learned brother, 
in which he points out that there is no 
possession here and that there is no 
specific right in particular water in this 
particular channel; and in view of the 
fact that the Government is not a party 
to this suit, it would be inadvisable to 
give any injunction which would necessarily 
be based on a declaration of right when 
such declaration of right can only be 
operative as long as the Government 
thinks it advisable to supply water bjr 
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this channel. I, theiefore, entirely apfree 
that cthis is not a oa^^e in which an in- 
junction should be granted and, on this 
ground, 1 would uphold the lower Appellate 
Court’s judgment. On the other points, I 
am in entire concurrence with the view 
expressed by my learned brother. The appeal 
is dismissed with costs. 

.1 ppeo I dis missed . 


M.C.F. 


PUNJAB CHIEF COURT. 

Miscellaneous First Civil Appeal No. 2170 
OF 1916. 

December 13, 1917. 

Present: — Mr. Justice Che vis and Mr. Juvstioe 
Shadi Lai. 

KISHKN DAS and others — Appellants 
versus 

OFFICIAL LIQUIDATOR, DOABA 
BANK, LTD., IN Liquidation- 
Respondent. 

Co nipfiiiy ’’ Liqiiidntion- ^ decided hy 

liquidatiug Courts ndiedier can be re-opened by regular 
— Review of order by loieer Court ajtcr dismimil of 
appealf legality of. 

The Lej'islatiiro never iiiiomlocl that riuitters kIioiiIcI 
1)0 (IockIcmI twice over, oikjc* by ilu* 1i(|nidating Court- 
anti th( 3 U again by the r(*Mulur Courts I’horefore, 
a quest ion which lias oin^o lM>on seUlod by tJie 
liquidating Court, caiinut be ro-opeiu*d by n regular 
suit. [p. 8.0, rol. 2.] 

When an aiipeai from .an ord(U’ lias been diyrni.'*Bed 
by a higher Court, the lower Court eanuot leview its 
order, [p. 85, col. 1.] 

Miscellaneous first appeal from the order 
of the Additional Judge, in charge of 
liquidation work, Lahore, dated the 18th 
July 1916. 

Messrs. Herbert and Madan GvpaU for the 

Appellants. 

Mr. Santanam, for the Respondent. 

JUDGMENT.— This is an appeal from 
the order of the liquidation Judge refusing 
leave to the appellants to bring a regular 
suit to obtain a declaration that a sum of 
Rs. 45,000 deposited with the Doaba Bank 
of Amritsar should have priority over 
ordinary debts due by the Bank. 

The ciroamstanoes in which this sum of 
Rs. 45,009 were deposited are described 
ip the order of tl »0 lower Court, The 


liquidators recommended that this deposit 
should have priority, and on Ist April 
1914 the liquidating Judge passed an order 
in these termf^: **as this repayment is object* 
ed to by nearly all the dopositors I am 
unable to sanction it. The Directors would 
be well advised if they institute an iiatcr- 
pleader suit b^^cause then the whole law 
will he di.soussed and the question will he 
hnally decided by a ruling of the Chief 
Court.” 

No suit was tiled as suggested and later 
on comes another order of the liquidating 
Judge, dated lltli January 1915, definitely 
refusing to give preference to the debt. 
Apparently nobody was present in Court 
when this order was passed except one 
Kararn Chand, the head clerk of the 
liquidators. No notice was sent to the 
appellants, who were the persons primarily 
concerned. 

Against this order of the li<<>iidating Judge 
an appeal was lodged by the present ap- 
pellants. 

This appeal was dismissed by a Division 
Bench of this Court as barred by limitation. 
(See the case published as Bishen Das v. 
Liquidator of the Doaba Bank, Ltd. (1).] I he 
creditors then applied to the liquidating Judge 
asking for leave to bring a regular suit 
to get a decree declaring their claim to 
be entitled to priority over other claims. 

On this the liquidating .»udge passed 
the order now under appeal, holding that 
though the question was not res judicata, 
it was doubtful whether he as liquidating 
Judge could go into the question again, 
seeing that an appeal from the order of 
11th January 1V15 had been rejected by 
the Chief Court, and holding further that the 
question was one primarily for decision by tlie 
liquidating Court and that no good reason was- 
shown why that Court should divest itself 
of its jurisdiction and hand over the matter 
to another Court for decision. 

The learned Advocate for the appellants 
strongly urges that the order of llth 
January 1915 was pa.ssed without notice 
to his clients, and that so they have never 
had a chance of being heard, and that 
justice demands that they should be 
given a hearing either in the liquidating 
Court or in some other Court. 

(1) ai Imi. CaR 725: 42 P, h. H 1016 5 P. W. IV 
1016. 
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We will assume for the purposes of 
argument that the appellant^i have a good 
oase on th© merits, and that had they 
been given due notice they miorht have 
advanced sound arguments before the 
liquidation Judge for claiming priority for 
their debt, and that the said Judge in 
passing the order of 1 1th January 1915 
without giving notice to the appellants 
made a mistake, which was an injustice to 
the appellants. Bat still we think it wrong 
to say that the appellants have been 
deprived of their fair chance of a hearing. 
Against the order of llth January 1915 
they had a right of appeal and in par- 
Huanoe of that right they preferred an 
appeal to this Court. Through their 
diiatoriness this appeal was Hied too late, 
and so the appeal, which, according to our 
assumption, should, and presumably would, 
have succeeded on the merits was dismissed. 
The /esult was that the order of llth 
January 1915 stood. How after this the 
liquidating Judge could again consider the 
question we are quite at a loss to under- 
stand. When an appeal from an order has 
been dismissed by a higher Court the 
lower Court cannot review its order. The 
dismissal of the appeal means that the 
order of the lower Court lias been con- 
firmed (though not necessarily on the 
merits), and after that the order ranks as 
the order of the higher Court. It is not 
such a very rare thing to see an appeal, 
which on the merits would stand an 
excellent chance of succeeding, thrown out 
on the ground of limitation; in snoh a 
case the lower Court’s order or decree is 
not confirmed on the merits, but neverthe- 
less the order then ranks as the order of 
the higher Court and the lower Court 
cannot review it. We hold then that after 
the appeal from the order of the llth 
January 1915 had been dismissed by this 
Court the liquidating Judge could not 
re-open the question. For the appellants 
it is urged that the order of the llth 
January 1915 was not an order passed 
against them, and that they need not 
have appealed. We can only say that 
even though the order was not passed on 
an application presented directly by them 
(though apparently the liquidators who 
presented the application did bo on their 
\>ehalf and at their iostanoe) their interests 


were adversely affected by the order, and 
that if they wished to contest it# they 
were bound to appeal. Their grievances 
were that they had not had a bearing, 
and that the order was wrong in law; 
they lost their right to a hearing on 
these points by their dilatoriness in present- 
ing their appeal. 

The other question for decision in the 
case 18 whether the liquidating Judge 
should have given thrill leave to bring 
regular suit. For the respondents it is 
urged that the liquidating Judge and the 
ordinary Courts have concurrent jurisdiction, 
and that it is only in oases where the 
liquidating Judge thinks that for some 
reason or another a dispute can be settled 
batter by regular suit than in liquidation 
proceedings that the liquidating Judge 
givei leave to persons to lodge a suit 
against the Company, and that when a 
matter has onoe been decided by the 
liquidating Jn Ige there is an end of the 
matter, unless the liquidating Judge’s 
decision is upset on appeal. These argu- 
ments seem to u.s perfectly correct. If the 
liquidating Judi^e’s order is wrong the 
aggrieved party can appeal. If he does 
not appeal, or if his appeal fails, there is 
an end of the matter. We see no reason 
whatever to suppose that the Legislature 
ever intended that matters should be 
decided thrice over, onoe by the liquidating 
Court and then agaiu by the regular 
Courts, To hold otherwise would lead to 
absurd results. Suppose that the appeal 
from the order of the llth January 1915 
had been dismissed by this Court, the 
highest Court in the Province, not on the 
ground of linnitatiori but on the merits; 
would it not then be ab.su rd to re-opeu 
the question in a District Court of jurisdic- 
tion inferior to that oi this Court? We 
hold that the question, having been settled 
by the liquidating Court, cannot be re* 
opened by a regular suit 

in oonolusioQ we note that Mr. Herbert 
contends that the order of Ist April 1914 
gives the appellants leave to bring a 
regular suit. It certainly says the Directors 
(the present appellants) would be well* 
advised to bring an interpleader suit. 
Apparently the Judge who passed thU 
order had vague ideas as to the nature 
Qf an interpleader suit; but this is merely 
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AD expression of opinion* and does not 
amodnt to a formal permission. It is, of 
oourse, quite possible, or we may even say 
probable, that, if on 1st April 1914 
permission to bring a regular suit had 
been asked for, permission would have been 
given, but no such permission was asked 
for and we cannot hold that permission 
was given. 

Tbe appeal failn and is dismissed with 
oosts. 

Appeal dismimsed. 


MADRAS Hiail COURT. 

Civil Appeal No. 30 ok 1917. 

November 23, 1917. 

Present: — Mr. Justice Abdnr Rahim 
and Mr. Jaatioe Oldfield. 
LAKSHMANAN CHETTY-Pliintifk— 
Afpellakt 
versus 

NAOAPPA CHRTTY and anotarr 
— Defendaxts— .Rksposdents. 

Civil Procedurt* Codr (Arf V of 1908), 0. XXX^ r. 9, 
applicahilittf of—Parlners/itp — Suit bij onr f miner 
against another or hetween jinn)< liavhoj rtmnnon 
yartruers for recovenj of monks do r on aacottnts, tuftium 
tainahiliiy of* 

No suit lies as between part tuna or between iirnis 
having common partners for recovery of inonieH 
without asking for account n. [p. 87, col. J.] 

Karri Veudiatareddi v. Kollu Karasayya^ 1 liid. Cua. 
38^ 32 hi. 76; 19 M. L. J. 10; A M, L. T, 456, 2?nra« 
vcngada Mtbdaliar y. Sadagopa Mudaliar* 7 lad. Cas. 
811; 34 M. 112; (1910) M. W. N. 446; 8 M. L. T. 231, 
20 M. L. J. 987, Sokkanadka Vannimundar v. Sohka* 
Tiadha V annimundary 28 M. 344, distinguished. 

Kashiiuvth Kcdari v. Ganeshy 26 11. 739; 4 Bom. L. 
R. 526, Chunder Sikhur Biswas r. Bam Buksh 
OheUungce, 1 C. L. K. 645, followed. 

Order XXX, rule 9, Civil Procedure Code, con. 
templates the possibility of suits between a firm 
and one or more of the partners therein and suits 
between firms having one or more partners in 
common, hut it does not profess to lay down when 
and under what oircamstances such suits would 
be entertained and it is not within tlie scope of the 
Civil Procedure Code to lay down any such 
proposition, [p. 87, col, 1.] 

Appeal against the decree of the Court of 
the Temporary Subordinate Judge of Siva- 
ganga, in Original Suit No, 2d of 10 (3. 

Mr. K. V. Krishmswami Aiyar^ for the 

Appellant, 


Mr. K* Rajah Atyar^ for the Respondents. 

JUDGMENT. — This is a suit instituted 
to recover a sum of Rs. 8,000 and odd from 
the defendants. The plaintiff and the father 
of the defendants were partners in a firm, 
at first called R. M. S. L. P. P. and after- 
wards changed into R. M. 8. L. S. This 
firm carried on basiness in Soomangai and 
Kyato. The plaintiff had also a firm of his 
own at Rangoon. 

Tbe case of the plaintiff is that his 
Rangoon firm called II. M. S. L. advanced 
sums of money on different ocoaEious to the 
defendants’ firm of which he himself is a 
partner, that tbe latter firm was dissolved 
long before the institution of the suit, and on 
taking accounts as between the plaintiff’s 
firm and the defendants’ firm it was found 
that a balance of Rs. 25,000 and odd was 
due to the plaintiff’s firm. The contract 
between the plaintiff and the father of the 
defendants with relation to tbe partnership 
was that the plaintiff was to have fth share 
and the father of the defendants .[tb share 
and we may also take it, so far as we can 
gather from the pleadings, that the plaintiff’s 
share of tbe liability was 4 tbs to Jtb of the 
defendants’ father’s. The plaintiff sues to 
recover, not the entire sum of Rs. 25,000 and 
odd which was found to be due from tbe R. M. 
S. L. S. firm to the plaintiff’s firrn, but -[tb of 
that sum on the basis that his liability 
being to the extent of the .f tbs, the defendants 
would only be liable for l^th of Rs. 25,000 and 
odd, and that nothing is due to anybody 
else from the R. M. S. L. S. firm. It is 
not proved that there are any other debts 
due from that firm. But we may take i 
to be proved that there are ontstandingt 
in respect of a decree debt due to thg 
R.M S.L.S. firm and otherwise. Tbe question 
is whether a suit of this character is main- 
tainable. 

The plaintiff is practically suing himself and 
his partner, and he says that for the debt 
due to himself |th of that liability falls upon 
him. That is to say, he really seeks to 
establish a certain liability against the de- 
fendants on the basis of aooonnts. The de. 
fendants do not admit that upon tbe taking 
of tbe entire aocount, the amount due would 
be that claimed by the plaintiff. It may 
be said on behalf of tbe plaintiff that if 
there were any other assets due to the B. M. 
g. h* S, firm, the only differance ^hich it 
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would make would be that tbe plaintiff • will 
have his share of those assets as well. But 
that does not by any means oonolude the 
question. 

We may take it that one partner can sue 
another in certain cases, such as tbe one 
which this Court had to deal with in Karri 
Venhatareddi V, Kollu Narasayya (1). There 
the defendant partner was sued upon a 
special agreement to hand over certain pro* 
missory notes and other documents to the 
plaintiff. In such a suit no question of 
accounts arose. It was, therefore, held that 
to entertain a suit of that character could 
in no way work injustice to the defendant 
partner. The oases referred to in Thiruvengada 
Mudaliar v. Sadagopa Mudaliar (2) and 
Sokkanadha Vnnmmundar v. Sokkanadha Van* 
nimundar (3) are different oases. In these, 
the suits were to recover a share of a 
particular item of partnership assets after the 
dissolution of rartnership and the decisions 
lay down the principle and the conditions 
under which such suits will lie. They have 
no bearing on the present case. 

Mr. K. V. Krishnasami Ayyar, the 
learned Vakil for the appellant, relies very 
strongly on the provisions of Order XXX, rule 
9 of tbe Civil Procedure Code, which says this 
Order *shall apply to suits between a firm and 
one or more of the partners therein and 
to suits between firms havintr one or more 
partners in common; but no execution shall 
be issued in such suits except by leave of 
the Court, and, on an application for leave 
to issue such execution, all such accounts 
and enquiries may be directed to be taken 
and made and directions given as may be 
just.’ Now all that can be said is that 
this rule contemplates the possibility of 
suits between a firm and one or more of 
the partners therein and suits between 
firms having one or more partners in com- 
mon. But it does not profess tc lay down 
when, and under what circumstances, such 
suits would be entertained, and it would 
not ordinarily be within the scope of the 
Civil Procedure Code to lay down any such 
proposition. The rule in question only lays 
down that if such suits are entertained, the 

(1) 1 Ind. Cas. 384; 32 M. 76; 19 M. L. J. 10; 4 M. 
r T. 466. 

(2) rind Cas 8ll:34M.]l2; (1910) M. W. N. 
446; 8 M. T;. T. 2.S1; 20 M. L. J. 987, 

(3) 28 M. .344. 


procedure to be followed is that set out 
in the Order. 

On the other hand, we have been re* 
f erred to at least two oases which seem 
directly to bear on the point, Kashinath 
Kedart v. Qanesh (4) and Ghunder Sikhur 
Biswas V. Ram Buksh Ohetlungee (5). The 
facts of those oases are very similar to the 
present case, and it was held that such 
suits would not lie. 

We must, however, say that we do not 
understand tbe reasons given by the Sub- 
ordinate Judge in support of his view on 
this question. He says that it is shown 
by the evidence that there are some assets 
belonging to the firm and, therefore, the 
suit ought to have been instituted against 
the assets. We do not understand what 
the learned Subordinate Judge means. He 
could have been right if he had held 
that a suit like this could not be entertained 
as the plaintiff has not asked for accounts. 
But there is no meaning in his saying 
that the suit ought to have been 'against 
the assets’. He also decided against the 
plaintiff on other grounds, namely, that 
certain entries in books of accounts filed 
by him had not been proved; and, even 
if proved, they would not be sufHoient in 
law to support his case. It is unnecessary, 
in view of what we have expressed as 
regards the maintainability of tbe suit, to 
pronounce any opinion on that question. 
We dismiss the appeal with costs. 

Appeal dismissed, 

M. c. P. 

(4) 26 B. 739i 4 Bom. L. B. 525. 

(r>j 1 C. L. R. 645. 


COUHT OF THE FINANCIAL COMMIS- 
SIONER, PUNJAB. 

Rbvbnub Appbal No. 10 of 1917-18. 
February 19, 1918. 

Present: — Mr. Maynard, F. C. 
Ghandhri MASHIR ALI— 
Appellant 
versus 

Malik CHIRAGH KHAN— 
Responpent. 

Tjnmhftrda7n Rnlcity r, 15-— oflambanln 
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ow denfli without hp.ir^ of InM Incumbent — Mathwa to he 
rjin’<idercd — Collector^ discretion of^ inicrfcrcncc with, 

VVli^^ro a lanihordar diep without hoirs, tho qao.s- 
tion of tho appoint merit of a smreeftKor siiould bo 
dealt wil li imdcr rule 15 of th(> liamhaidari Kales as 
rnon«?l) it wore a ease of tlio iirst appointmoiit of a 
l<i)nl ordor. 

.'\ii otticei* riiakiii" an appoiarnient arifloi* rule 15 
It)' i lu l.ambardari Kales is at libr?ri y to consider all 
Mentors Avhich may retisonably bo rej^rrded as 
relevant to the saitability of an appointment, ani 
he is expected to decide between rival candidates 
aecordinf? to l.he general b dance of th nr respective 
claims and of the administrative advantages, or 
disadvantage.s, of appointing oacli respectively If 
ho o.verciso.s his discretion in a rofisonahle maiiMer, 
iioiihor ignoring any portion of those matters which 
he ought to consider, no* p(*rversely running 
counter to the gfmeral sense of tho rule, his decision 
ought to b ^ a.llovvt?.l to stan 1, an<l the in n* • fact that 
an appellate or revi.sing ottlcer taki'.s adilbu’ent view 
of personal claims is not a good reiison for upsetting 
or modifying that decis'on. 

Appeal from the order of the Comniis- 
Rioner, Malfcan, dated the 22nd Oitober 1917. 

Mr. Mukand Lnll^ for the Appellant. 

ilakshi Tek Okand^ for the Ke.spondent. 

JUDGMKNT. — 1 have heard Cnnnsel for 
the parties. There i.s no chira on the part 
of either to suooeed as heir to the late 
headman, and No. (8) in the jrrounda of 
appeal is misleading in this respeot. The 
ease is as, observed by the Commissioner, 
one to be dealt with under rule 15, as though 
it were a case of the first appointment of a 
headman. 

Rule 15 specifies four matters for con- 
sideration. Bat these four matters are not 
the only matters to be taken into account. 
They are to be taken into account ''among 
other matters,’’ as the first sentence of the 
rule shows. An officer making an appoint- 
ment is at liberty to consider all nutters 
which may reasonably be regarded as relevant 
to the suitability of an appointment, and 
he is expected to decide between rival 
candidates according to the general balance 
of their respective claims and of the ad- 
ministrative advantages, or disadvantages, 
of appointing each respectively. If he exer- 
cises his discretion in a reasonable manner, 
neither ignoring any portion of those mat- 
ters which he ought to consider, nor per- 
versely running counter to the general sense 
of the rule, his decision ought to be allowed 
to stand; and the mere fact that an appel* 
late or revising officer takes a different view 
of personal claims is not a good reason for 
upsetting or modifying that decision. 


[I91ki 

Thn Collector had the facts regarding 
the property and services of the rival 
oandidate.s before him, nod Malik Chiragh 
Khan is evidently a well-known man, being 
a retired military officer of distinction and 
a considerable landed proprietor in the 
Colony. The order of appointment mentioned 
the fact that “there is an old feud between 
him and the other lamhnrdar L. Girdhari 
Lai,” and observed: “in fact Malik Chiragh 
Khan has a great many feuds. He should 
not be appointed lambrrdaj in this chak so 
long as it can be helped.” 

Against tire Collector’s order appointing 
Mashir Ali (who appears at the present 
time to be the owner of 6 squares in the 
patti, while Malik Chiragh Khan is fhe owner 
by purchase rf the other eight = Mnlik 
Chiragh Khan appealed to the Commis- 
sioner. The Commissioner found that he 
owns more property than Mashir Ali, and 
that his services and those of Iris son are 
equal or greater than those of Mashir Ali 
and his forefathers, and also that his 
influence in the neighbourhood is consider- 
able. He also observed that Malik Chiragh 
Khan is not to be blamed in the matter of his 
feud with Girdhari Lai. He, therefore, set 
aside the Collector’s order and appointed 
Chiragh Khan. 

The Collector’s further remark that 
Malik Chiragh Khan has a great many 
fends, and should not be appointed limh ir iar 
in this chak so long as it can be helped, 
was overlooked, or at all events not 
specifically dealt with in the Commissioner’s 
order. 

The Collector gave full consideration to 
the claims of the parties, and assigned 
a definite reason for not selecting the present 
respondent. Since he neither ignored any of 
the considerations which the rule requires 
him to take into account, nor gave a decision, 
which could be described as perverse or un- 
reasonable, between the claims, taken each as 
a whole, of the two parties, his decision 
should not have been reversed upon appeal. 
1, therefore, accept the present appeal and 
restore the Collector’s order appointing the 
appellant. I give the costs of the pre- 
sent proceeding in favour of the appel- 
lant. 

Appeal accepted. 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 519 op 1917. 

February 1, 1918. 

Present : — Mr. Justice Oldfield and 
Mr. Justice Sadasiva Aiyar. 

P. NARAYAN NAIR andoiheii? 

— Dependants - Petitioners 
versus 

A. P. M. CHERIA KATHIRI KUTTY 
— Pm MTKF — Respondent. 

Civil PvoccMire. Coda (Acf V of 0. T/I, r. 

10 — Plainly refuvn oj\ for piesontniiorb to liropcr 
Court — PrCftetAatinn to Court indiraffi'l^ whether bars 
rvjht of a p^iexd-^ Pre-empt ion, suit for, valuation of — 
S lit a Valuation Act {VJf /j/ISlS?', s. S i\) -Court 
Pees Act \ Vlf of 1^70), s. 7 Madron Civil Courts 

Act {III of 1K7-^), s. f4. 

A prt-rty wlKi (‘omplios witli nn ordtvr of Court 
returniii^^ a plaint to \m HUhI ir. tlio proper Court 
by filiiii? it in tbo Court iiiclieatud in the onior doc« 
not forfeit his rij-dif of ap[ieal against the order 
returning tho plaint 

The proper valuation of a suit to enforce a right 
of pre emption is, in accordance with section 14 of 
the tVladras Civil Courts Act, that fixed in the 
manmn* provided bv section 7 \,v} of the Court Fees 
Act. 

Petiti )n, under aaction 115 of the Act 
of 19J8, praying the High Court to revise 
the order of the District Court, North 
Malabar, in Civil Miscellaneous Appeal 
No. 4 of 1917, preferred against the order of 
the Court of the Additional District 
Munsif, Tellioherry, in Original Suit No. 36 
of 1916. 

Mr. K. P. M. Mewow, for the Peti- 

tioners. 

Messrs. 0, Madhavan Nair and P. Appu 
Nair. for the Respondent. 

J U UG ME NT. — The plaintiff-respondent 
first filed his plaint in the District 
M unsit’s Court. When it was returned, he 
filed it in the Subordinate Court and it 
was returned again. He appealed to the 
lower Appellate Court against the order 
of return by the District Munsif; and 
the first question is whether by electing 
to file hid plaint in the Subordinate 
Court, he forfeited his right of appeal. It 
has been held that he could do so in Beni 
Madhuh Das v. Jotindra Mohan Tagore (1). 
But that decision was doubted in Saikunta 
Bath Dey v. N iwab Salimulla Eahadw*- (2) 
and was dissented from by one of us 
and another learned Judge of this Court 




in A. A. 0. No. 403 of 1914. We d<f not 
find in Order XL! or XLIll of the Civil 
Procedure Code any recognition of the prin- 
ciple that any such election as may have taken 
place in the case before us affects the right of 
appeal. We, therefore, hold that an appeal 
lay to the lower Appellate Court. 

On the merits the question is whether a 
suit to enforce a right of pre-emption 
should be valued for the purpose of 
jurisdiction with reference to the gross 
value of the property or otherwise, the 
lower Appellate Court having held that 
it should be valued with reference to the 
net value after the amount of encumbrances 
on it has been deducted. Under section 3 
(1), Suits Valuation Act I VI I of 1837), 
Local Governments are empowered to make 
rules for determining the value of land 
for purposes of jurisdiction in the suits men- 
tioned in the Court Fees Act, section 7 (ti); 

and suits such as that before us are 
so mentioned. Under section 6, when 

such rules are made section 14 in Madras 
Civil Courts Act (HI of 1873) is to be 
deemed repealed. Section 14 no doubt 

refers to the subject-matter of suits for 
land, etc. But it is not, in our opinion, 
posbihle to accept the argument that the 
subject-matter includes only immediate 

rights to possession and not such rights 
relating to lands as pre-emption, when 
the contrary is indicated clearly by the 
last mentioned provision of the Suita 

Valuation Act. We, therefore, hold that the 
proper valuation is, in accordance with 
section 14 of the Madras Civil Courts 
Act, that fixed in the manner provided by 
the Court Fees Act, section 7 {?;). It is 
not disputed that so valued the suit will 
be within the District Munsif ’s jurisdioti'n. 
We, therefore, agree with the District Judge’s 
decision and dismiss the petition with 
costs. 

Petition dismissed. 


M, C. P. 


(O 5 0. L. J. 6S0; 11 C. W. N. 766. 

(2) R C. L. J. 647 at p. 666; 12 0. W. N. 690, 



90 


INDIAN CASfiS< 


[1918 


RiMJl I)AS t7. DURGA FARSHAD. 

, PUNJAB CHIEF COURT. 

Fjrst Civil Appeal No, 1442 of 1914. 

May 26, 1917. 

Present: — Mr. Shah Din^ Chief Judge, and 
Mr. Justioe LeBossignoI. 

RAMJl DAS— Plaintiff — Appellant 
versus 

DURGA PARSHAD and others — 
Defendants — Respondents. 

Hindu La w ^Adoption — Orphan ho Hy whether can he 
adopted — Will in favour of adopted conetrucfion of 
— -Widoii'y poicer of to dispotto of pnpcrhj inherited 
from faf her-^CoUateralitt rujhts of. 

Acconling to Hindu Law no otlior tliiiu tho father 
or mother can under any circutnstaneos give a boy 
in adaption. An orphan hor, therefon?, cannot be 
adopted, [p. 92, eol. 2,] 

Bhagabat Per shad yMurari Laly*J liid. Gas, 427; 15 
0. W. N. 524; 15 C. L. J. 97, diatinguiHiiod. 

Where a Will is made in favour of an adopted son 
and the adoption is held to bo invalid, the question 
is whether the mention of tho devistie in the Will 
as an adopted son is merely descriptive of the per- 
son to take undor the Will, or whether the iiasiiined 
fact of his adoption is tho reason, and motive of the 
bequest, aud a condition of it. [ |». 911, col. 2.'J 

Where a Hindu widow, who had no authority from 
Iier husband, adopted a s<.ni aud siib»o(]uoutly inad<* 
a Will in his favour, in which after reciting the fact 
of adoption she stated tliat she was making tho Will 
“with a view to remove subsequent disputes arising 
in connection with I he ma nageniniit of t he properly 
of the family”: 

Heldf that the validity (»f I he adopl ion was not 
a condition precedent to th(^ devisee taking under 
the Will, and that in spite of the mlopt.ion being held 
invalid the devisee was entitled to the property 
which the widow had piwer to «lis|wise of by Will, 
[p. 95, col. 1.] / 

Property inherited by a Hindu widow from her 
father is not, strictly speaking, hor stridhan and a 
collateral of her husband has, therefore, no locus 
standi to contest lier power of disposition in respect 
of such property, [p. 9>, col. l.J 

First appeal from tiie deoree of the 
Divisional Judge, Delhi, dated the 14th 
March 1914, decreeing claim in part. 

The Hon’ble Mr. Muhammad Shaft and 
Mr. Sanianam, for the Appellant. 

Mehta Bahadur Ghand and Mr. Tarloehan 
Das Khanna, for the Respondents. 

JUDGMENT.— One Chhote Lai, a 
Bania of Delhi, died sonless on the Slst 
October 1909, leaving a widow Musammat 
Kashmiro. On the 29th March 1911, 
Musammat Kashmiro executed a registered 
deed by which she adopted an orphan 
boy, named Durga Parshad, in aooordanoe 
with the alleged instructions of her 
deceased husband Chhote Lai. In the 
said deed it was declared that Durga 


Parshad would be the owner of the moveable 
and immoveable property that bad devolved 
upon Musammat Kashmiro from her 
husband and her father. On the 17th 
June 1911 Musammat Kashmiro executed 
a registered Will in which, after setting 
forth in detail the propei^ties which she 
had inherited from her father and also 
those that had come into her possession 
from her husband, she stated as fol- 
lows : — 

“With the permission of Lala Chhote 
Lai, my husband, l have adopted Durga 
Parshad, minor, under a deed of adoption, 
dated the 29th March 1911 and registered 
on the 3 1 st March 1911, on behalf of my 
husband. I have also performed bis 
Baryan ceremony* The said hoy is ray 
heir # # # A 

I do hereby, while in the enjoyment 
of sound health and in full possession 
of my senses * * # ♦ * 

make a Will in favour of Durga Parshad, 
minor, adopted son of Chhole Lai, my 
husband # # # * * with a 

view to remove subsequent disputes arising 
in connection with the management of the 
property nf the family to the fallowing 
effect; — 

(1) As long as 1 am alive, 1 shall he 

owner of the whole of my property, 
moveable and immoveable * ♦ ♦ # 

When I pass away, the legatee will be 
bound to perform my funeral and other 
ceremonies. 

(2) As the legatee is a minor, I appoint 
(here follow the names of four poisons) 
as guardians of the said minor for 
carrying on the management of the 

property. ♦ 

# # # # ♦ 

(5) * * * When the said 

adopted son attains the age of maturity 
he will be given proprietary possession of 
the whole of the moveable and immoveable 
property left by me which would be 
forthcoming at that time * * 

♦ # * * # eii 

Musammat Kashmiro died on the 12tb 
September 1913; and on the 11th Novem- 
ber 1913 the suit which has given rise 
to the present appeal was instituted by 
Bamji Das, who is the sole surviving 
male collateral of Chhote Lai, deceased 
husband of Musammat l^asbmiro, against 
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Durga Parsbad and three of the exeoutors 
named in Musammat Eashmior’s Will* for 

(1) a declaration that Dorga Parehad 
had not in fact been adopted and that, 
if adopted, hie adoption was invalid ; 

(2) a declaration that Musammat 

Kashmiro had no power to make the Will, 
dated the 17th June 1911, that the Will 
was invalid, and that the plaintiff was 

the lawful heir to the estate left by 

Ohhote Lai and Musammat Kashmiro. 

The defendant Darga Parshad pleaded, 
inter alia^ that the plaintiff was not in 
possession of all the properties in suit 

which had been left by Chhote Lai and 
Musammat Kashmiro, and, therefore, a suit 
for a mere declaration did not lie; that 
the plaintiff had no locus standi to sue 
in respect of the property which 

Musammat Kashmiro got from her mother 
under a Will, as he was not an heir to 
that property ; that Musammat Kashmiro 
had adopted the defendant Llurga Parshad 
under the authority of her deceased 
husband Chhote Lai ; that the adoption 
was valid ; and that she had full power 
to bequeatli the properties obtained by 
her from her husband and from her 
mother. 

We may note here that at a subsequent 
stage of the litigation it appears to have 
been admitted by both parties that the 
house in Arabala and two houses situate 
in Kucha Lattu Shah, Delhi, which form 
part of the properties in dispute, had been 
inherited by Musammat Kashmiro from 
her father and had not come to her under 
a Will of her mother (page 93, lines 5 
and 0 of the paper-book). On the 
pleadings of the parties the lower Court 
drew seven issues, which are as follows 
(page 4 8 ) : — 

(1) Does the suit for declaration not 
lie ? 

(2) Is the plaint insufficiently stamped ? 

(8) Is plaintiff a relative of Chhote 

Lai and has he a locus standi to sue ? 

(4) Were the bouse in Ambala and 
the two houses in Kucha Lattu Shah 
acquired by Musammat Kashmiro from her 
mother P 

(5) If she succeeded her father to 
this property, has plaintiff as a relative 
of Chhote Lai any locus standi to sue P 


(6) Did Chhote Lai give Musammat 
Kashmiro authority to adopt Dnrga 
Parshad P 

(7) Did she in fact adopt him ? 

Later on an additional issue was drawn 
in the following terms (page 65) : — 

“Had Dnrga Parshad no father or 
mother alive at the time of hia alleged 
adoption ; and if so, does this fact invalidate 
the adoption ? ** 

On the more material of issues set out 
above the lower Court has held as 
follows : — 

(1) that the plaintiff's suit for a mere 
declaration is maintainable ; 

(2) that the plaintiff is a collateral of 
Chhote Lai, deceased, and hfiH h locus st a'' di 
to bring the present suit ; 

(3) that inasmuch as the house in 
Ambala and the houses situate in Kucha 
Lattu Shah were admittedly inherited by 
Musammat Kashmiro from her father, she 
had full power to dispose of the said 
houses by Will, and the plaintiff, as a 
collateral of her deceased husband, bad 
no right to contest her power of disposition 
regarding the said houses ; 

( 4 ) that Chhote Lai had given no autho- 
rity to Musammat Kashmiro to adopt the 
boy Durga Parshad; and 

(5) that the adoption of Durga Parshad 
by Musammat Kashmiro was invalid on the 
grounds — 

{a) that he had been adopted by Musammat 
Kashmiro withoutthe express or im- 
plied authority of her husband; and 

(6) that he was an orphan boy at the 
time of the adoption and could not, 
therefore, be given in adoption under 
Hindu Law; 

(6) that although the adoption of Durga 
Parshad was invalid, the Will made in 
his favour by Musammat Kashmiro was 
valid and operative after her death in 
regard to the three houses inherited by 
her from her father. 

Upon these findings the lower Court 
has decreed the plaintiff’s suit, except as 
regards the house in Ambala and the 
two houses in Kucha Lattu Shah, in respect 
of which it has held that the btqnest of 
Musammat Kashmiro is perfectly valid, and 
to this extent only the plaintiff’s suit has 
been dismissed. 

The plaintiff has preferr9d nn appen] 



INDIAN OASES. 


^>2 


[1918 


HAVJf DAS V, DDROA PAKSHAD. 

to thin Court in refir^rd to the three 
house.s jui^t referred to ; and the defendant 
Durga Parshad has filed cross- objeotions, 
under Order XLl, rule 22, Civil Procedure 
Code, against that part of the decree 
of the lower Court by which it has 
granted the plaintiff (with the exception 
noted above) the declarations asked for 
by him. The questions which we have 
to decide in this appeal are: — 

(1) whether the present suit for a 
mere declaration is or is not maintainable ; 

(2) wliether Durga Parshad was adopted 
by Mnsarnmat Kashmiro under the authority 
of her deceased husband, and if he was 
so adopted, whether the adoption was valid 
under Hindu Law ; 

(3) if the adoption in question is 
invalid, whether the Will made by 
Musammaf Kashmiro on the 17th June 
1911 is also invalid on the ground that 
the Will was made in favour of Durga 
Parfihad in his sole capacity as adopted 
son, the fact of bis alleged adoption being 
the sole reason and motive of the bequest 
in question. 

Upon the tirst qiestion, we find no 
difficulty in bolding that the suit is 
maintainable in the form in which it has 
been instituted. It is no doubt true that 
some of the moveable property to which 
the suit relates is in possession of the 
defendants (page 47), hut the plaintiff’s 
Counsel has expressly given up the claim 
in regard to that property before us. 
The rest of the moveables in suit are 
said to be in the possession of the Nazir 
who was appointed by the District Judge, 
Delhi, curator under Act XI X of 1841 in 
November 1913; and we are clearly of 
opinion that the suit for a declaration in 
respect of such moveable property is 
maintainable. So far as the immoveable 
property in dispute is concerned, it was 
admitted in the written statement of the 
defendants that bouse No. 5 was in 
possession of the plaintiff and houses Nos. 
3 and 6 in possession of third parties 
(page 44). The only dispute was as to 
the possession of houses Nos. 1, 2 and 4, 
which were claimed by the defendants 
to be in the possession of their tenants. 
On this point, however, the defendants 
have adduced no evidence at all; whilst, 
pp the other hand, the plaintiff has ^one 


into the witness-box and deposed that 
the said houses are in his possession 
through his tenants Manohar Lai and 
Kundan Lai who had executed leases in 
his favour. We hold, therefore, that none 
of the properties in suit are in possession 
of the defendants, and that a suit for a 
mere declaration is maintainable by the 
plaintiff. 

With respect to the second question, 
upon the view that we take of the case 
it is unnecessary to decide whether Durga 
Harsh ad had been adopted by Mmommaf 
Kashmiro with the express or implied 
authority of her deceased husband. Assum- 
ing that he was so adopted, in our 
opinion, the adoption in question was 
invalid on the short ground that Durga 
Parshad being an orphan hoy at the 
time could not he given in adoption under 
Hindu Law by his gr'^nii uncle Sheo Dial, 
who is a party to the deed of adoption, 
dated the 29th March 1911. In his 
Hindu Law, page 130, Trevelyan says: — 

“Under no circumstances can any other 
than the father or mother give a boy in 
adoption. A step mother, a brother and 
a paternal grandfather have no power to 
give in adoption. The power to give a 
son in adoption cannot be delegated to 
any person ; hut a father or mother may 
authorize another person to perform the 
physical act of giving a son in adoption 
to a named person.” 

Similarly, Hama Krishna in his Hindu 
Law, Volume I, says (page 112): — 

“According to Hindu Law it is only the 
father that can give a son in adoption, 
and in case he is incompetent, the mother 
can give him in adoption. No other 
person can give a son in adoption.” 

See also pages 113, 117 and 187 of the 
same Volume; Mayne’s Hindu Law, 8th 
Edition, paragraph 132, pages 167 — 170 ; 
and Mulla’s Hindu Law, 2ud Edition, 
page 3^6. 

The learned Pleader for the defendant 
Durga Parshad has relied, in support of 
the alleged validity of his client's adoption, 
on the decision of the Calcutta High 
Court in the case of Bhagnhat 
Pershad v. Mu7art Lai (1). The facts of 
that case were very peculiar. In 1873 an 

(1)7 Ind. Cas. 427; 15 0. W. N. 524{ 16 C. L J. 97 . 
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orphan boy, named Murari Lai, was given 
in adoption to a Hindu widow by his 
brother Hazari Lai ; and since the date 
of adoption Murari Lai had been in 
possession of the properties left by the 
widow’s husband as his adopted son. 
Upon a suit being instituted in 1906 by 
a reversionary heir of the widow’s husband 
in which the validity of the adoption 
of Murari Lai was contested on the 
ground that he being an orphan 
boy could not have been validly 
given in adoption by his brother Hazari 
Lai, the learned Judges of the High Court, 
after referring to certain cases in which 
the maxim qmi fieri non dehet, factum valet 
had been held to apply to oases of adoption, 
went on to observe as follows: — 

*To disturb the adoption now would, we 
think, be to do grave injustice to the person 
adopted, Murari Lai, by destroying his 
civil stptus after it had been accepted for 
forty years, and we are, therefore, led to 
the conclusion, though not unthout condder- 
able hmtaHon, that in the present case the 
maxim (of jactum valet) may be applied, and 
that we should not hold that the adoption 
was invalid because it was made by the 
elder brother, the father and the mother 
of the person adopted being then dead. 
On this ground, therefore, we are of opinion 
that the suit must fail.” The italics in the 
above passage are ours. 

The facts of the present case are differ- 
ent from those of the case just cited; and 
there are no reasons whatever for applying 
the maxim of factum valet to the present 
litigation to the extent of accepting the 
validity of the adoption of Durga Parshad, 
in the face of the clear doctrine of Hindu 
Law that a Hindu boy cannot be validly 
given in adoption by any one except his 
father or mother. We hold, therefore, that 
the adoption of Durga Parshad by Musam 
mat Kashmiro was invalid. 

This brings ns to the question as to 
whether, the . adoption of Durga Parshad 
by the widow being invalid, her Will, dated 
the 17th June 1911, by which she be- 
queathed her own property to Durga 
Parshad was also invalid on the ground 
that his adoption was the sole reason and 
motive for the baquest. In support of his 
oontentioQ that the Will in question was 
invalid on the ground stated, the learned 


Counsel for the plaintiff relied on Fanindra 
Deb Raikat v. Rajeswar Das (2), Lali v. 
Murlidhar (3), Karamsi Madhowji v. 

Karmnaas Natha (4), Rango Balaji v. 
Mudiyeppa (5) and Surendro Keshuh Roy 
V. Doorgasoondery Dosftee (6). In Fanindra 
Deb Raikat v. Rajeswar Das (2) one of the 
questions involved was whether a person, 
who was alleged to have been validly 
adopted according to the custom of the 
family but whose adoption was found to 
be invalid, was entitled to succeed to the 
estate of the alleged adoptive father under 
a Will {angilrar patro) executed by him in 
favour of the adopted son subsequent to the 
adoption. 

At page 483 of the report their Lordships 
of the Privy Council say: — 

** There is some evidence in this case 
of a family custom forbidding alienation 
by gift, and consequently by Will, but their 
Lordships do not propose to enter into the 
question whether there is sufficient proof 
of it, as they have come to the conclusion 
that, as Jogendra had no power to adopt 
a son who would succeed to the estate, it 
did not pass to Rajeswar by the angilrar^ 
patro. Their Lordships feel no difficulty 
about Rajeswar being sufficiently designated 
as the object of the gift, although the 
adoption may not be valid. They think 
the question is whether the mention of 
him as an adopted son is merely des- 
criptive of the person to take under the 
gift, or whether the assumed fact of his 
adoption is not the reason and motive of 
the gift and indeed a condition of, it. The 
words are : — 

“ ‘l authorise you by this angilrar- patro 
to offer oblations of water and pinda to 
me and my ancestors after my death by 
virtue of your being my adopted son. 
Moreover, you shall become the proprietor 
of all the moveable and immoveable pro- 
perties which I own and which I may leave 
behind ; you shall become entitled to my 

(2) 11 C.46X; 12 I. A. 72; 4 Sar. P.C. j. GIO; 9 lud. 
Jiir. 277; 5 Ind. Doo (n. h.) lOGS. 

(3) 28 A. 488; 3 0. L. J. 591; 8 Jloru. L. R. 402; 3 
A. L. J. 415; 10 0. W. N. 710; 33 I. A. 97 ( P. C ). 

(4) 23 B. 271; 7 Sar. P. 0. J. 427; 12 Ind. Doc.(x. a.) 
180. 

(6) 23 B. 296; 12 Ind Dec. (n. s.) 197. 

(«) 19 0. 613; 19 I. A. lOS; 6 Sar. P. 0. J. 150j 9 
Ind. Dee. (y. p.) 78G. 
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dena pawna (debts ar d dues) and ycu and 
your sons and grandsons shall enjoy them 
agreeably to the custom of the family.’ 
lie is to make the offerings ^ by virtue of 
being an adopted son, and ‘moreover* le 
is to become the proprietor. This is to 
be the consequence "of the adoption. In 
fact the angilrar-patro only states what 
would have happened without it. The 
distinction between what is description only 
and what is the reason or motive of a 
gift or bequest may often be very fine, but 
it is a distinction which must be drawn 
from a consideration of the language and 
the surrounding circumstances.” 

It is clear from this passage in the 
judgment of thtir Lordships of the Privy 
Council that it has to be decided in each 
particular case, after a consideration of the 
language of the relevant docnments and 
the surrounding oiroumstanoeH, whether the 
distinction between what is description only 
and what is the reason or motive of a gift 
or bequest, as pointed out by their Lord- 
ships, exists or not in that case. In 
Lali V. Murlidkar (8) their Lordships of 
the Privy Council, following the rule laid 
down in Fanindra Deh Baikal v. Eaieswar Das 
(2), bold that the intention of the testator in 
that case, who had bequeathed his pro- 
perty to a boy, named Murli Dhar, whom 
he had adopted several years before in 
virtue of a special custom, was to give 
his property to Murli Dhar as his adopted 
son capable of inheriting by virtue of the 
adoption; and that, as the adoption was 
invalid according to general Hindu Law, 
and not warranted by family custom, it 
gave him no right to inherit, and the 
gift or Will, therefore, did not take effect. 
The same principle which has been laid 
down in the above mentioned oases has 
been enunciated by the Judicial Committee 
of the Privy Council in Sunndro Keshuh 
Boy V. Doorgasvondery Dosseti (6) and Karavisi 
Idadhowji v. Karsamlas Nutha (4) and 
Rango Balajiy, Mudtyeppa (4). 

The question for decision in the present 
case is* whether Musavimat Kashmiro made 
the Will, dated the 17th June 1911, in 
favour of Durga Parshad simply and solely 
because be had been already adopted by her 
under the alleged authority of her deceased 
husband; in other words, whether his adop- 
tion was the reason and motive of the 


bequest, and its validity a condition pre- 
cedent to his capacity to succeed under the 
Will to the property owned by Musavimat 
Kashmiro in her own right in contradis- 
tinction to the property left by her deceased 
husband and held by her in her capacity as bis 
widow. We have carefully considered the 
language of the deed of adoption, dated the 
29th March 1911, and that of the Will, 
dated the 17th June 1911; and reading the 
two deeds in the light of the oral evidence 
on the record and of the surrounding 
circumstances, we have come to the follow- 
ing conclusion. Musammat Kashmiro had 
no authority whatever, express or implied, 
from her deceased husband to adopt the 
boy Durga Parshad, Slie adopted him 
under the influence of Durga Parshad’s 
grand-uncle and certain other persons who 
were interested in defeating the reversion- 
ary claims of the present plaintiff. After 
executing the deed of adoption, dated the 
29th March 1911, Musammat Kashmiro 
came to entertain grave doubts as to whe- 
ther the device of adoption would be success- 
ful as against the present plaintiff; and 
she was, therefore, advised to execute a 
Will in favour of Durga Parshad in 
which the adoption of the boy was to 
be referred to by way of formal con- 
firmation of what had been done by her 
before, but, in addition to it, she was to 
devise specifically and in detail (</) the 
properties which had been inherited by her 
from her own father; (b) properites which 
had come into her possession from her 
deceased husband. It has been admitted 
in argument before us that if the adoption 
of Durga Parshad by Musammat Kashmiro 
had been valid, he would have succeeded 
immediately, on the execution of the deed 
of adoption, dated the 29fch March 1911, 
to the properties left by her husband 
Chhote Lai; but that he would not have 
had an immediate right of succession to 
the properties which had been inherited 
by Musammat Kashmiro from her own 
father. It seems to us that by executing 
the Will, dated the 17th June 19ll, what 
Musammat Kashmiro intended to do was 
to place beyond dispute the right of Durga 
Parshad to succeed to the property in- 
herited by her from her own father in 
the event of the adoption of the boy 
being held invalid, which would carry 
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with it the ledral conseqaenoe of deprivinfir 
him of saoeession to Cfahote Lai’s property. 
It is thus clear to our minds that the 
bequest in diiipate was made by Musatnmat 
Kashmiro to Dnrga Parshad, because she 
wanted him to succeed to her own property 
referred to in the Will not merely by virtue of 
his adoption as the son of her deceased hus- 
band, but quite apart from, and independently 
of, his capacity of such adopted son. The 
adoption of the boy was not the reason 
and motive of the bequest, nor was its 
validity a condition precedent to the be- 
quest taking effect; the underlying motive 
of the bequest was that Durga Parshad 
should succeed at least to Musammai 
Kashmiro’s own property after her death 
in case his adoption, for some reason or 
other, was found to be invalid, as Mutam^ 
mat Kashmiro had, in view of the facts 
within her own knowledge, strong reasons 
for thinking that the /arinm of the adoption 
or its validity would not stand examina- 
tion. Upon these grounds the present 
case is clearly distinguishable from the 
Privy Council decisions cited before us by 
the learned Counsel for the plaintiff; and 
we bold that the Will, dated the I7tb 
June 1911, was not invalid simply be- 
cause the prior deed of adoption, dated 
the 29th March 1911, did not confer on 
the boy the status of a validly adopted 
son. 

There remains the subsidiary question 
as to whether Musammat Kashmiro had 
power under Hindu Law to bequeath to 
Durga Parshad the Ambala house and the two 
houses in Kuofaa Lattu Shah which she had 
inherited from her father. It is indisput- 
ably clear upon the authorities that the 
houses in question having been inherited 
by Musammat Kashmiro from her father 
were not, strictly speaking, her stridhan 
according to Hindu Law, a proposition 
which was not disputed before us by the 
plaintiff’s learned Counsel; and it is equally 
clear that the plaintiff, who is a collateral 
of Musammat Kashmiro's husband, but is in 
no way connected with her father’s family, 
has DO locus standi to contest her power 
of disposition in respect of the property 
in question. 

For the foregoing reasons we maintain 
the decree of the lower Court and dismiss 


both the appeal and the oross-objeotioDif with 
costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Lsttbrs Patent Appeal No. 74 or 1917. 

November 27, 1917. 

Prfsew/: — Mr. Justice Bakeweil and Mr. 

Justice Kumaraswami Sastri, 
GOVINDASAMI PILLAl— Petitioabk— 
Appellant 
vresus 

The municipal COUNCIL, 

KU MBA KON A M — Respondent. 

Cicll Procedure Code. {Act ro/-1908;, O. XXXllI, 
r. 6 (d), acopeof—PaujiH'rhm, nujuirif into -^Jurisdiction 
to determine doubtful questions oj law — Umitatiou, 
decimon on ifuesfionoft legality of. 

Oi'tler XXXllI, rule 5 (d), Civil Procwduiii Code, 
applies only to catjOH where the allegations of tins 
petitioner do not show a cause f>f action and it 
precludes an elaborate enquiry into doubtful and 
coniplicatod ({uestioiiH of law during the enquiry 
into pauperism, [p. 95, col. S!.J 

A queatioii of liinitation cannot be doternuned at 
the stage ootitcniplated hy (Mler XXX II I, rule 5, 
eHpt?cially if its decision depcTids on (Jic taking of 
evidence, [p. Ud, col. 2.1 

Appeal under clause 1 5 of the Letters Patent 
against the judgment and order of Mr. Justice 
Spencer, dated the 27th March 19J 7 reported 
as 42 Ind. Gas. 519, in Civil Revision Peti- 
tion No. 887 of 1916, praying the High Court 
to revise the order of the Court oiP the Princi- 
pal District Munsif, Kumbakonam, dated the 
5tb February 1916, in Original Suit No. 1251 
of 1915. 

Mr. K, Ramachandra Ayyar, for the 
Appellants. 

Mr. N, Itajagopala Chariar, for the 
Respondent. 

JUDGMENT. -We are of opinion that 
the District Munsif was not justified in 
determining a* question of limitation, as to 
which there has been considerable difference 
of judicial opinion, upon an application to 
sue in forma pauperis. Order XXXIIJ, rule 
5 (ti), applies only to oases where the 

allegations of the petitioner do not show 
a cause of action, and we think that this 
should appear clearly upon the face of 
the petition. 

We have been referred to oases where 
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it va8 held that the Court can go iuto 
the queHtioTi rf limitation to see if the 
petitior er has a snhsistingr cause of action. 
The (*aseH do not decide that an elaborate 
enquiry into doubtful and complicated 
qneation.s of law should be raised at the 
Hiage contemplated by Order XXXllI, rule 
5. The pauper has no right of appeal if 
tine decision on the question of law is 
wrong. We do not think it necessary to 
decide the question of limitation at thii 
stage. This should form the snbject-mat<;er 
of an issue. 

In the present case, moreover, the 
question of limitation may depend upon 
the construction of the contract between 
the parties, and it is possible that other 
evidence may be admissible as to the 
rights of the parties to the deposit made 
by the applicant, and we think that such 
matters should not be considered by the 
Court at this stage. 

The appeal is allowed, the order of the 
District Munsif is set aside and the petition 
is remanded for disposal according to 
law. The costs in the Civil Revision Peti- 
tion No. 887 of 1918 and this Letters 
Patent Appeal will abide the result of the 
suit. 

Appeal allowed. 

M. C. P. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 596 of 1917. 
October 17, 1917. 

—Mr. Justice Leslie Jones. 
NANDU ANDOTHEKS — DEFENDANTS — 
Appellants 

terstiS 

PUNJAB SINGH and otheus - Plaintiff;' — 
Respondents. 

Custom — Ahadi d<»h — Alienation — ytni.pr<tprictorSf 
riijht ofy io sell sites^Mnum Tnto MazarOj District 
Hoshiarpui', 

In .Mauzu Tnto Muziu-u, District Iloehiarpur, non- 
proprietors liave by custom the right to holl tlioir 
Hites, [p. col. 2. 1 

Second appeal from the decree of the 
District Judge, Hosbiarpur, dated the 28th 
November 1916. 


[1918 

Jjala Mad an Gnpal^ for the Appellants. 

Mr. Vaughan^ for the Respondents. 

JUDGMENT.— The facts of this case 
are briefly as follows.*— Defendants Nos. 1 
and 2, who are Khatrip, sold the house 
and site in dispute to defendant No. 3, a 
Brahman, who re-sold i;/drds to defendants 
Nos. 4 and 5 who are comparatively recent 
proprietors. The plaint iiis are Jats; and 
they sued for the dispossession of the 
vendees, alleging that defendants No.s. I and 
2 had no right of alienation. The Munsif 
held that Tuto Mazara, where the property 
in dispute is situate, is not a but a 

village and that the right of alienation of 
sites by the non-proprietary body is not 
established. The District Judge concurred 
in this finding, but granted a certificate 
on the point of custom. On the basis of 
that certificate the alienees have preferred 
a second appeal to this Court 

It may be remarked at the outset that 
having regard to the fact that the alienees 
are themselves village propria* ora and 
the plair tiffs have no better title, having 
failed to establish the claims which they 
set up, (a) that they were the otiginal 
owners of the site and (/») that the site 
belonged to their Patti ^ they ought not to 
have obtained a decree for more than joint 
possession. 

As regards the merits of the case, the 
District Judge was evidently in considerable 
doubt ns to whether on the evidence 
adduced he ought not to have found that 
a custom of right of alienatioii was estab- 
lished, and the finding at which he arrived 
was based mainly on a comparison of the 
facts of this case with those detailed in 
Maya Das v. dan Muhammad (1) and 
Kludayar v. Kapur Singh (i). In the 
earlier of those oases evidence has been 
adduced regarding 31 sales and 26 mort- 
gages; in the second case 97 deeds had 
been filed of which 20 specifically referred 
to the site as included in the sale, but in 
none was the sale-deed registered, although 
in many of them registration was compulsory 
by Jaw. In the present case according to 
the District Judge documentary evidence 
regarding 32 sales and 49 mortgages and 
gifts was put forward. 

(1) 18 P. B. 1889. 

(2) 50 P. B. 1880. 
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The doonments on the record relate to 
27 sales, 5 mortgases with possession, 86 
mortgages without possession, 5 gifts and 
2 agreements regardinir rights in snoh 
property. The District Jadge thought that 
ir: the present case the evidence could not 
be said to be stronger than that under 
consideration in the oases of lSd9. 

Of the sales now under consideration 12 
have been register«»d, and there is no case 
in which registration was not obtained 
where it Wc*s compulsory. 

Though there may be some Jat non- 
proprietors in the village, the main pro- 
prietary body is admittedly Jat and it has 
not been suggested that any of the sales 
which were effected in favour of Brahmans 
were of doubtful value because those Brah- 
mans were members of the proprietary 
body. There is only one sale which is in 
favou of a Jat and there are only three 
sales effected by Jats. All the rest are 
sales effected by obvious menials such as 
Ghamars, potters, barbers, blacksmiths and 
carpenters in favour of other persona of 
similar class or by per.aons who are pre- 
.sumably non- proprietors, and even residents 
of other villages. 

Again, in the great majority of cases the 
sales refer not merely to a house or even 
materials but to the site itself. Indeed 
there are constant references to the fact 
of a courtyard being also sold; and in 
some oases the sales relate even to vacant 
sites. There is not a single case from 
which it could be inferred that the inten- 
tion was to sell the materials only. 

The question now in dispute came before 
the Courts in 1880 and it was then held 
by the Munsif, an Extra Assistant Com- 
missioner, that the right of alienation by the 
non- proprietary body was fully established. 
The District Judge has stated that he is 
not prepared to attach much importance to 
this decision, partly because it is that of 
a Munsif and was not carried on appeal 
to a higher Court, and partly because he 
regarded it impossible that any number of 
instances suificient to prove such a custom 
could have been put forward in that year. 
He has also referred to two later decisions 
as weakening the value of the decision of 
1880. 

1 am, however, unable to see how the 
considered deoision of 1880 is affected by the 

7 


later oases in which the question of the right of 
alienation was not in issue. Both of them 
related to cases in which the proprietors 
were suing to eject trespassers who had 
taken possession of abandoned sites. 

Nor do I think that the decision of 1880 
has been appreciated at its true value. In 
that case a honse bad been in possession 
of a Brahman family for many years. The 
direct line becoming extinct, the house was 
sold to certain Jat proprietors by the col- 
laterals of the last occupant. Other Jats 
obtained forcible possession and the vendees 
accordingly brought the suit. 

Amongst other lines of defence it was 
pleaded that non -proprietors could not 
alienate their sites, and a local commission 
issued with the result that the Munsif, who 
wrote a clear and careful judgment, came 
to a confident finding that the right of 
alienation was fully established. He did 
not rely only on the instances cited but had 
before him the statements of three Larabar- 
dars to the effect that the non- proprietary 
body had a full right of alienating their 
sites; and he remarked in his judgment that 
ultimately this plea was given up by the 
then defendants. It is to he noted that 
one of the said Lambardars was the father 
of one of the plaintiffs in the present 
case. 

This being so, it is perhaps not surpris- 
ing that the defendants, who failed to 
es!;ablish their other pleas, shopld not 
have carried the case to a higher Court on 
the point of custom; and it appears to me 
that the judgment loses none of its force 
merely because it was not affirmed on appeal. 
There was, then, in 1880 a direct challenge 
to the rights of the proprietary body 
as a whole, and I do not think that it 
wouli he legitimate to assume that the 
numerous alienations which have since 
taken place were effected with the con- 
sent of the proprietors, tacit or otherwise. 
The traffic in open sites points directly to a 
contrary conclusion. It appears to me 
rather that at least since 1880 the rights 
of the non -proprietary body in matters of 
alienation have been recognised as valid and 
unassailable. 

Although, moreover, the lower Courts have 
concurred in holding that Tuto Maxira is 
nut a town or a qasba but is still a village, 
it ie one of considerable size, and it has a 
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b»/«^r. No doubt, an the District Judge 
points out, it does not appear in the list of 
principal towns and villages in the Hoshiar* 
pur District, as shown in a comparatively 
recent map prepared by a late Deputy 
(vommissioner. But it is, nevertheless, the 
kind of place in which it might be reason- 
ably expected that a custom of disposition 
by non- proprietary body would establish 
itself. 

No doubt, again, there is no provision in 
the wajih-ul arzoi Tuto Mazara relating to 
the power of non-proprietary residents to 
make valid transfers of their houses by sale, 
but the same thing was true in the well- 
known case of Bilgah, a village of the 
neighbouring Jullnndur District, Rarnji Das 
v. Haviir Chand (3). In that case there 
was evidence to show that formerly a non- 
proprietary re.«ideijt had no such power. 
There were 102 cases there in which 
transfers of their houses had been made by 
non proprietary residents and in only eight 
of them bad disputes arisen. The beat that 
could be said of the decision of these 
disputes was that on the whole they were 
ill favour of the right of the non proprietary 
residents. It was remarked ''that the village 
had much increased under British rule and 
is now more like a qaaba than an ordinary 
agricultural village, and a practice has grown 
up, and has for a long time prevailed, for the 
non -proprietary residents to sell their houses 
without the consent of the proprietors of the 
sites; but it is usual in these oases for the 
vendor or vendee on the ocoasioo of a sale to 
pay a small fee or nazar to the proprietor of 
the site in recognition of his proprietary 
right and to prevent disputes arising.” 

The present case is stronger in that there 
is no allegation that the non -proprietors pay 
such nazar8\ and there has only been one 
dispute in which the contesting proprietors 
conspicuously failed. Tuto Mazara is certainly 
much smaller than Bilgah but here as there 
a practice may well have grown up, and 
have for a long time prevailed, according to 
which the non -proprietors have acquired the 
right which they have so long asserted; and 
in my opinion the statement of the Lambar- 
dars in 1880 is an exceedingly strong proof 
that the said custom was already recognised 
in that year. 

( 8 ) 9P. R. 1882. 


Accordingly 1 hold that in the case of 
Tuto Mazara the right of the non -proprietors 
to sell their sites is established by the 
evidence on the record. I, therefore, accept 
the appeal and dismiss the plaintiffs’ suit 
with costs throughout. 

Appeal accepted* 


MADRAS HIGH COURT. 

Skcond OivHi Appeal No. 1098 of 1916. 

November 29, 1917. 

Justice Sir William 
Ay ling, Kt., and Mr. Justice 
Phillips. 

SRINIVASA DPADYA- Plaintiff- 
Appellant 
venus 

RANGANNA 13HATTA (dead) and othei:.'. 
Defendants — Respondents. 

Art (I' oj 1888), n. h 

(kn'ermnen(\ meanivt/ -Servient tenement, irnmjer 
oi\ fty (iovenunetif to ^n'iratr indivldnnly nfiei 40 i/eara' 
enjoyment of eascmrut hy dominant owner, efIcrJ of— 
Easement, acquisition of, against Uwisjerec. 

Tho wcrt'ds ‘bfkmgs to (K>vorinnf?Tit‘ in tho Iasi 
ininigrapli of section 15 of the PhiKCiuonts Act 
refer not to tho tiino of suit Imt to tho time 
during which the easoinent is enjoyed, [p. 99, col. l.J 

Where, therefore, after 4U years’ enjoyment of an 
oastunent as against G'ovorninont, tho latter transfers 
tlie propertv to a private pai-ty, the easoinent 
does not become absolute, but the person claiming 
it must make good his title by 20 years’ enjoyment 
against the transferee after tlio transfer, [p. 99, col. 

^ Whore the 60 years* period has nearly 

expired during Government ownership of the land 
and the land is then transferred by Government to 
a private party tlio acquisition of the easement 
might bo held to be completed if the deficiency was 
made up by subsequent enjoyment against the 
transferee, [p. 99, col. J.] 

Second appeal against the decree of the 
Court of the District Judge of South Kanara 
in Appeal Suit No. 286 of 1915, preferred 
against that of the Court of the District 
Munsif, Udipi, in Original Suit No. 126 
of 1914. 

Mr. K. Y. Adiga, for Mr. B. Sitarama Bao, 
for the Appellant. 

Mr. K. Sundara Bow, for the Respond- 

ents. . 

JUDGMENT,— The subieot of dispute is 
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an easement claimed as acquired by pres- 
cription. The servient tenement belonfircd 
to Government till 2 years before suit and 
was then assigned by Government to the 
defendant. At the time of assignment the 
easement had been exercised only for 30 or 
40 years and had, therefore, not become 
absolute as against Government. Appel- 
lant contends that the transfer of ownership 
had the efFet of rendering it absolute, inas- 
muoh as the servient tenement became the 
property of a private individual against 
whom the previous 30 or 40 years’ enjoy- 
ment would be sufficient under section 15 of 
the Basements Act. 

The point is a novel one and is not 
covered by authority. But we think appel- 
lant’s contention cannot be admitted. We 
think the words '^belongs to Government” 
in the last paragraph of section 15 must 
refer not to the time of suit, but to the 
time during which the easement is enjoyed. 
An easement can only be acquired by 20 
years’ enjoyment against a private person 
or by 60 years’ enjoyment against Govern- 
ment. Here neither condition is satisSed. 
It may be that where the 60 years’ period 
has nearly expired during Government 
ownership of the land and the land is then 
transferred by Government to a private 
party, the acquisition of the easement might 
be held to be completed when the deficiency 
was made up by subsequent enjoyment 
against the transferee, but subject to this 
the person claiming the easement must 
make good his title by 20 years’ enjoyment 
against the transferee after the transfer. 

If we adopt the view contended for by the 
appellant, we should have to hold that the 
transfer of the servient tenement by a 
private owner to Government would have 
the effect of destroying any easement right, 
which had been legitimately acquired by 
20 years’ enjoyment but which had not been 
enjoyed for the period of 60 years required 
as against Government. 

The appeal is dismissed with costs. 

Appeal dismissed. 

tf.O.P. 


PU N J AB CHIEF COU BT. 

SecoNi) Civil Appeal No. 2107 of 1916. 
July 24, 1917. 

Present: — Mr. Shah Din, Chief Judge. 

KAPUR OHAND— Plaintiff— Appel- 

LANl 

versus 

NARINJAN LAL— Defendant— Respond- 
ent. 

Limitation Avt {iXof 190S), s. 19-— Acknowledge 
merit— Jk'poait ion mailc hy defendant ^ whether acknow- 
ledgment. 

A ilepositioii intulc by the dofemdant in a pre- 
vious case blit not signed by Jiim or by an agoiit 
duly authorised by him in that Ixdialf does not 
fiilHl the requireinonts of section 19 of tlie Limitation 
Act and does not, therefore, amount to a valid ac- 
knowledgment of liability within the meaning of that 
section, [p. JOO, c?ol. l.J 

Second appeal from the decree of the 
Additional District Judge, Karnal at Ambala, 
dated the 17th June 1916. 

Baksbi Tek Ghand and Lala iiangani Lal^ 
for the Appellant. 

Lala H^oti Sagar^ R S., for the Respondent. 

JUDGMENT.— The sole question for 
decision in this second appeal is whether 
the defendant respondent can be held to 
have made a valid acknowledgment of 
liability in respect of • the promissory note 
sued upon by the plakittCF^ppellant within 
the meaning of section 19 of the Limitation 
Act — 

(u) in the deposition uMide by the defend- 
ant on the 30th June 1913 before Mr. 
LeRossignoJ, Divisional Judge of Ambala, in 
AppealNo. 26 <of 1913, Alunna Lai v. Narinjan 
Lai ; and 

ib) in the written statement Hied by the 
defendant on the 2nd July 1912 in Original 
Suit No. 47 of 1912, Munna Lai v. Narinjan 
Lai. 

As regards the deposition made by the 
present defendant before Mr. LeRossiguol 
on the 30th June 1913, it is not signed 
by the defendant or by an agent duly 
authorised by him in this behalf ; and the 
case of Allah Ditta y. Earam Ghand (1) is 
authority for holding that the deposition 
in question does not fulHl the requirements 
of section 19 of the Limitation Act. In 
support of bis contention that the defend- 
ant’s deposition, though not signed by him, 
must be held to contain a valid acknow- 
ledgment of liability as required by section 

(1) 10 Ind. Cas. 142; 194 P. W. R. lOll; 161 P. L. 
R 1911. 
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19 aforeflaid, the learned Pleader for the 
plaintiff-appellant has relied on Ram Ditta 
V. [brahinfi‘ud^ IHn (i) aiid Qul ^^uhainmad v. 
Akbar (3) and Jeba v. Ohaman (4). 
These rulings have no material bearing on 
the point before me, which is directly covered 
by the decisions in the case of Allah Ditta 
V. Karam Ohand (1) above referred to. I held, 
therefore, that the deposition of the de- 
fendant-respondent, dated the 30th June 
1913, does not amount to a proper acknow- 
ledgment of liability by the defendant and 
cannot save limitation. 

As regards the second contention, 
that the pleas of the defendant in the 
case of Munna Lit v. Narinjar* L^il contain 
a valid acknowledgment of liability, 1 have 
no hesitation in agreeing with the District 
Judge that this contention is wholly un- 
tenable. All that the second plea of the 
defendant, on which reliance is placed, 
means is that the defendant wanted the 
plaintiffs to produce the promissory note 
to which reference was made in the con- 
cluding sentence of their plaint. No specifi- 
cation of the promissory note is contained 
either in the plaint or in the pleas, so 
that it is impossible to say whether the 
promissory note referred to therein was the 
promissory note which is now sued upon. 
The mere fact that the defendant called 
upon the plaintiffs to produce the promissory 
note adverted to in the plaint is insufficient 
to establish an acknowledgment of liability 
in respect of the promissory note which is the 
foundation of the present claim. 

For these reasons 1 maintain the judgment 
and decree of the District Judge and dismiss 
the appeal with costs. 

A ppc a I d > i> w itibed, 

(2) 122 \\ U. 1HH9. 

(.S) 145 P. 11. 1889. 

(4) 16 P. K. 1891. 


PATNA HIGH COURT. 

Skconi) Civiii Appbal No. 357 uk 
November 19, 1917. 
PreseutiSlr Edward Chamier, Et., 
Chief Justice, «nd Mr. Justiv’e Roe. 
KAGHDN^TH DAS —Appellant 
versus 

JHARI SINGH— Respondent. 

'Jw;'? rew'ind for fr^c-er 


tainmrni of me»fui — Court-fee payable on apjfcaf. 

PlHiiitiff*K suit for possesBioii aiid Tnesiio profits 
was tli«rniai«Ml by tlio first Court. On appeal, tlio 
lower Appellate Court held that the plaiiitiflf was 
entitled lo pf)88ession and sent back the ease to 
the first Court for ascerbaiimieni- of meaiit> ])rofit8 and 
for passing a decree: 

Hthl. (1 ) that the lower Appellate Court in faut 
reversed the decree of the first Court and should 
have passed a decree for ]ios8ession in favour of 
the plaintiff and sent the ease to the first Court fru* 
einpiiry ns to iinNsne profits; 

(2) Vbat Ibe order of tbe lower Appellate Court 
must be considered ns »■ decree in favour of the 
plaintiff and the defendant’s appeal against it must 
be considered as an appesil against an appellate 
decree and must bear Court-fee accordingly. 

Appeal from a decision of the Additional 
District Judge, Patna, dated the 25th January 
1916, setting a.side the decree of the Subordi- 
nate .Judge, Patna, dated the 12th December 
1914. 

JUDGMENT, — Thi.s appeal was filed as 
an appeal from an order of remand. Order 
XLLll, rule 1 (w) is referred to. The respond- 
ents object that the appeal is not an 
appeal from an order of remand but from 
an appellate decree and must bear Court- 
fee accordingly. On looking into the record 
we find the first Court dismissed the suit 
on various grounds. The plaintiff appealed 
and the District Judge held that plaintiff 
was entitled to the land which he claimed, 
that the suit was within limitation and 
that, therefore, he was entitled to get 
possession, and he concluded his order in 
these words; — 

“The case must go back to the lower 
Court for determining whether the plaintiff 
is entitled to mesne profits and if so what, 
and whether the plaintiff has any cause 
of action against defendant No. (5. After 
determining these remaining issues the lower 
Court will pass a decree accordingly. The 
costs of the appeal are to be paid hy the 
defendants Nos. 1 and 2.” 

It is quite clear that the I)i.striot Judge 
reversed the decree of the first Court and 
should have passed a decree for possession 
in favour of the plaintiff and sent the 
case to the Court below for enquiry as to 
mesne profits. We must consider this as a 
decree for possession in favour of the plaint- 
iff, and the defendants’ appeal against 
it must be considered as an appe'il against 
an appellate decree. The appeal has been 
filed on a two rupee Court-fee stamp. The 
Court fee paid is obviously defioieat. Let 
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the record be sent into the office at once in 
order that a report may be mide as to the 
amoatit of Conrt fee payable on the appeal. 
Lst the case be entered on the list for 
to*roorrow and if the Court-fee is paid it 
will be heard. 

Order accordingly. 


PUNJAB CHIEF COURT. 

Skconu Civil Appeal No. ;i418 of 1916. 
March 29, 1917. 

Present'. — Mr. Justice Shadi Lai. 
ALLAH DIN — Defendant — 
Appellant 
versus 

FaTEH din and another — Plaintiffs — 
Respondents. 

Piinjuh Alieimtion of Land Act {XU I of lOOOj, h. 10 
— Mortgage — Comiitkm operating hy way of conditionaf 
Hale-y Ugality of ^Mortgagor not member of agrictiUural 
tribc^ effect oj — Interest, payment of, after date fised for 
redf^mpthn — Charge, interest, whether is—hJxceHsice rate 
of interest, whether ground for relief --Contract Ad \fX 
of iS7 2), s. \i^-' Appeal, second —Point not taken in 
lower Courts or in Chief Court, whether can be given 
effect to. 

The language of section 10 of the Punjab Alienation 
of Land Act ia wide enough to include every mort- 
gage which contains a stipulation as to conditional 
sale, and it is absolutely immaterial whether the 
mortgagor is or is not a mornber of an agricultural 
tribe, [p. *01, col. 5?.] 

A point of law, hich is patent upon the record 
but which ia not raised either in the lower Courts or 
in the Chief Court, can by given effoct to by the 
Chief Court siio motu in second appeal, [p. 101, 
col. 2.] 

The mere fact that the rate’ of interest stipulated 
for in a mortgage deed ia exotJ.saive is no groutui for 
relief, unless it is shown that tlio lender was in a 
position to do!ninat*3 the >vill of the borrcnvt'r. 
[p. 102, col. 1.] 

A mortgage-deed provided that the principal 
money together with interest at a certain rate shall 
bo paid within one year, and that on default the 
transaction shall be deemed to be a sale. It was 
further stipulated that the interest shall be payable 
from year to year, and that in the event of non- 
payment every year the debtor shall Ik? liable to 
pay coni pound interest. The mortgagor was also 
prohibited from transferring the property until 
redemption: 

Held, ( I ) that the covenant as to the payment of 
interest from year to year and an to the liability of 
the debtor to pay compound interest showed that the 
parties contemplated that interest should bo payable 
after the expiry of the period fixed for redemption; 
[Ip. 102, col. 1.] 


(2) that tho mortgagor's liability to pay ii\terest 
having boon established, there was no ecpiitable 
reason why he should got the property without 
discharging his obligation, i e., the mortgagor must 
pay the interest before redemption, [p. 102, col. 1.] 

Second appeal from the decree of tliB 
District Judge, Hissar, dated the 22nd 
August 1916. 

Mr. Nari jJi Ohand, for the Appellant. 

The Hon’ble Mr. Fazhu Hussain^ for the 
Respondents. 

JUDGMENT. — This appeal arises out of 
a suit for the redemption of a mortgage 
by way of conditional sale executed on 
the 6th July 1901 by one Jamal Din, 
Sheikh of the Hissar District, in favour 
of Allah Dia, Eunjra of the same District. 
There was a good deal of discussion in the 
lower Courts as to the regularity of the 
foreclosure proceedings and as to the validity 
of the tender or deposit alleged to have 
been made by the mortgagor before the 
expiry of the year of grace. The learned 
Counsel on hith sides wanted to argue the 
same points before me, but I drew their 
attention to spotion 10 of the Punjab Aliena- 
tion of Land Act, which provides that 
in any mortgage of land made after the 
commencement of the Act any condition 
which is intended to operate by way of 
conditional sale shall be null and void. 
It is clear that the Act came into force 
on the 8th June 1901 before the date of 
the mortgage in question, and that the 
circumstance that the mortgagor was not 
a member of an agricultural tribe does not 
make any difference so far as the operition 
of the section is concerned. The language 
of the enactment is wide enough to include 
every mortgage which contains n stipula- 
tion as to conditional sale, and it is abso- 
lutely immaterial whether the mortgagor 
is or is not a member of an agricultural 
tribe. It is true that this point was not 
raised either in the Courts below or by 
the learned Connsel in this Court, but it 
is patent upon the record and I am bound 
to give effect to the law which, I find, is 
clearly applicable to the case. 

Upon this finding the defendant cannot 
claim to be the owner of the property, 
and the only matter for determination is 
whether he is entitled to interest after the 
date fixed for redemption and whether the 
interest is a charge upon the property. 
The determination of the question most 
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depend apon the terms of the deed, which 
mast be construed in a reasonable manner 
and with due regard to the ordinary ex- 
pectations of persons entering into a trans- 
aotion of this character. Now, the instra- 
ment provides tliat the principal money 
together with interest at Rs. 1-9-0 per 
cent, per mensem bhall be paid within one 
year, and that on default the transaction 
shall be deemed to be a sale. It is farther 
stipulated that the interest shall be payable 
from year to year, and in the event of 
non-payment every year the debtor shall 
be liable to pay compound interest. Lastly 
there is again a clause repeating the 
stipulation as to conditional sale on failure 
to redeem the property. Now, there can 
be no manner of doubt that the covenant 
as to the payment of interest from year 
to year and as to the liability of the debtor 
to pay oompound interest shows that the 
parties contemplated that interest should be 
payable after the expiry of the period fixed 
for redemption. Indeed, any other con- 
struction would render the above covenant 
absolutely unnecessary, and we cannot pos- 
sibly assume that the ' parties intended to 
insert in the document a clause which was 
never to come into operation. 

As regards the question whether the 
interest and compound interest should be 
paid to the mortgagee before redeem- 
ing the land, it must be remembered that it 
is not the mortgagee who seeks the assistance 
of the Court but that the suit has been 
instituted on behalf of the debtor, and if his 
liability to pay interest has been established, 
there is no equitable reason why he should 
get the property without discharging his 
obligation. It is to be observed that the 
mortgagor transferred his rights to the 
respondents who have purchased the litiga- 
tion with their eyes open and are consequently 
not entitled to apy indulgence whatsoever. 
It appears that the mortgagee asserted his 
right to get interest according to the stipu- 
lated rate before surrendering the property, 
and it was never alleged in the pleadings 
that the interest was not>a charge upon the 
property. Indeed, certain applications were 
made during the pendency of the suit for 
amending or adding to the issues, but it was 
not until the hnal arguments in the caFe that 
the matter in question was raised and the 
liability was denied. 1 have oarefully 


examined the language of the document 
including the term prohibiting the borrower 
from transferring the property until redemp- 
tion, and come to the conclusion that it was 
never intended that the interest should not 
constitute a charge upon the property and 
that the creditor’s only remedy was to tile a 
suit for the recovery thereof as it became due. 
This construction is in accordance with 
the principle enunciated by their Lordships 
of the Privy Council in Mathura Das v. liaja 
harindar Bahadur (1) and adopted by this 
Court in Mofa Singh v. Bishen Singh (2), 

The amount of interest has no doubt 
become a large sum, but the stipulated rate 
cannot be regarded as exorbitant. Farther, 
undue influence was neither alleged nor 
proved, and it has been held that the mere 
fact that the rate of interest is excessive is 
no ground for relief unless it is shown that 
the lender was in a position to dominate the 
will of the borrower. In the absence of any 
proof to that effect I must hold that the 
parties are bound by tbe contract, and that 
the plaintiffs must pay the amount found due 
upon the strength of the deed. No objection 
has been taken before me to the calculations 
made by the Court of first instance, and I 
accordingly accept the appeal and setting 
aside the decree of the lower Appellate Court 
restore that of the Court of first instance. I 
direct the parties to bear their own costs in all 
the Courts. 

Appeal accepted, 

(1) 19 A. 39; 23 I. A. 1.S8; 1 C. W. N. 62; 6 M. L. J. 
214; 7 Sar. P. C. J. 88; 0 Jiid. Doc. «n. s.) 26 (P.C.). 

(2) 32 Ind. Cas. 821; 5 P. R. 19l6; 23 P. W. R. 
1916. 
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100, 101 — THnp}»MMion fro>n immoveahle pro^rty-^ 
Application far renin ration of possensioHy diHminml of^ 
for applicant's failure to produce evitlencc - Order, 
whether under r, 10l~*S?wf, regular, brought more than 
one year after date of order, whether ba rred — Limitaikm 
Act (IX of 1908^, Sch, i, ^4?*#. 11 {a), nppUcahiiit y of. 
The defendants obtained possoasion of the fields 
in suit in execution of a decree for foreclosure. 
Plaintiff’s predecessors applied to the executiiif^ 
Court complaining’ of their dispossession by the 
defendants and asking to be restored to possession. 
The application was dismissed as applicants failed to 
T»rothice or summon witiioases. More than one year 
after they instituted a regular suit for posa(*saiont 
Held, that no order had been passed under Ordt>r 
XXI, rule 101, of the. Civil Procedure Code which 
would bo conclusive in the absonee of a suit, institut- 
ed within the period allowed by Article 11 {a) of the 
Limitation Act. [p. 105, col. 1.] 

However short and suminaiy the investigation 
may be, an order under rule 101 of Order XXI of 
the Civil Procedure Code must bo based upon tlui 
merits of the application, that is, an opinion on such 
facts as are before the Court as to whether the 
applicant was in possession or not. A more dismissal 
in def'uilt or for non -prosecution is not un or<l(‘r 
under rule 101. [p. 104, col. 1.] 

The test as to whether an f»rder has- properly been 
passed under rule 101, Order XXJ, is whether there 
was an investigai ion and the order was passed ns 
the result of the investigation, [p. 104, col. 2.] 

Appeal from the decree of the Court of the 
Distriot Judge, East Berar, Amraoti, dated 
the 25th of June 1914, in Civil Appeal No. 
28 of 1914. 

Mr. A, a, Roy, for the Appellant. 

Dr. H, S, Gonr, for the Respondent. 
JUDGMENT. — The plaintiff- appellant 

Bled a suit upon two alternative oauses rf 
action in the Court of the Munsif. The 
Moiisif, being of opinion that the trial of 
the two oauses of action would be inconveni- 
ent, called upon the plaintiff to elect be- 
tween the two. The plaintiff elected to 
Bue for possession of certain fields, though 
he has purchased from two brothers Sadhu 
and Shanker, of which the defendant 
obtained possession in executiou of a decree 
for foreclosure against the third brother 
Bhiwaji. The plaintiff’s predecessors Shanker 
and Sadhu had filed two separate applica- 
tions under Order XXI, rule 100, complain- 
ing to the executing Court of their dis- 
possession hy the defendant Both the 
applications were apparently tried together. 
The order sheet of the 26th January 1911 
eontains the following entry. *'Appt. by 
Mr. Godbole. Non-appt. aba. by Mr. 
Deshpande. Appt. has again failed to pro- 
duce or summon witnesses. Appn. din- 
miased. Costs on Appt.”. There is no 


other order in the holy of the proceedings. 
More than one year after the dismissal 
of the applications the present suit for pos- 
session has Jbeen instituted. The defence 
was that the suit is barred by Article 11 
(i) of the Limitation Act, 1908. 

There are some remarks in the judgment 
of the District Judge adverse tothepliint- 
iff-appellant on the merits of the alterna* 
tive case which has not been tried. These 
must be treated as obiter. 

The only point for decision is whether 
the suit is barred by limitation. The 
answer to it depends upon whether the order 
above ipentioned was an order under Order 
XXI, rule 101. 

The apDellant relies upon Sarat Chandra 
Bisu v. Tarini Prasad Pal Ohottdhry (1), 
Knllar Singh v. Tortl ^ahton (2), and Knn;t 
Behart Lai v. Kandh I'rnshad harain 
Singh (3), 

The respondent relies npon 0<H>roo J)a§s 
Boy V. I’^ona Mmee Dossia (4), Sadut Alt 
v. Rain, Dhone Misser (5) and Rahim Bu,e v. 
Ahdul Kader (6). 

I may at once say that I am nnable 
to distinguish the facts of the present 
case from those in Rahim Bttx v. A hdul Kader 
(6), but the correctness of that decision 
has been doubted by Mookerjee, J., 
in Kunj Behari Lai v. Kandh Prashad Karain 
Singh (3) if not also by Maclean, C. J., in 
Sarat Chandra Bisu v. Tarini Prasad Pal 
Chowdhry (1). The report in the other case 
does not set out the terms of the oMer held 
to be conclusive. 

The decisions have been in the past 
oonffioting, but we must now endeavour to 
apply the law, as laid down hy their 
Lordships of the Privy Council in Sardhari 
Lai V. Amhiha Pershad (7). At page 525 
Lord Hobhouse says: — ‘‘The other reason 
assigned is that section 280 does not con- 
template that any order shall be made until 
after an investigation which is directed 
by section 278. The answer to that is that in 
the first place we do not know what took 

(1) 34, C.491; 11 C. W. N. 487. 

(2) I n. W. N. 24. 

(3) 6 0. L. J. 362. 

(4) 20 W. R. 8 15. 

(5) 12 0. L. K. 48. 

(6) 32 C. 637. 

(7) 15 c. 521; 16 I. A. 123; 6 Sur. \\ 0, J. 17*2, 
12 Tml. Jnr. 210, 7 Ind. Dec. 8.) 931. 
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place before the Snbordinate Judge who 
made** this order. It may have been that 
the parties who were before him agreed 
so far upon faots that he was enabled to 
deliver his opinion offhand. But besides 
that, the Code does not prescribe the extent 
to which the investigation should go; and 
though in some oases it may be very 
proper that there should be as full an 
investigation as if a suit were instituted 
for the very purpose of trying the question, 
in other oases it may also he the most 
prudent and proper course to deliver an 
opinion on such faots as are before the 
Subordinate Judge at the time, leaving 
the aggrieved party to bring the suit which 
the law allows him.” It is clear that, 
however short and summary the investij^a- 
tion may be, the order must be based upon 
merits of the application, that is, to quote 
the words of iheir Lordships: “An opinion 
on such faots as are before the Court.” 
The Court under Order XXl, rule 101, 
must be satisfied as to whether the appli* 
cant was in possession or not, A mere 
dismissal in default or for non -prosecution is 
not such an order. 

It is urged by Dr. Gour that section 
111 of the Civil Procedure Code makes 
Order XVII applicable to proceedings in- 
stituted upon an objection to an attachment 
or other claims made by or against third 
parties in execution proceedings. The learned 
Counsel suggests that under Order XVII, 
rules 2 and 3, a Court is bound, unless it 
adjourns the hearing, to dismiss an appli- 
cation if the applicant fails to appear and 
to decide on the merits if the applicant 
appears but fails to produce evidence. It 
was argued that as the Court did not 
adjourn the hearing it must be deemed to 
have passed an order on the merits of the 
application. Two of the Calcutta cases 
cited for the appellant were sought to be 
distinguished on the ground that the appli- 
cants in those oases were not present, and 
the third on the ground that the applicant 
though present asked for permission to 
withdraw. 

I cannot accept the argument as sound. 
The law directs an investigation and not a 
trial of the objection. The procedure laid 
down for suits cannot be properly applied 
in eveiy respect to such investigations. In 


[ 191 ^ 

Sreemunto Hajrah v. Syud Tajooddeen (8) 
it was held that an order under section 
246 of the Code of 1859 can be passed in 
the absence of the claimant. In Eunj Behari 
Lai V. Kandh Prashad Narain Singh (3) 
Mookerjee, J., says: — ‘*It does not follow, 
however, that merely because the 
claimant does not advance evidence or is 
absent, there are no materials before the 
Court, to enable it to enquire into the 
matter. If the Court does enquire into 
it and dismisses the application, the order 
must be taken to have been made upon 
investigation.” Prom this, it follows that, 
if the Court does not enquire into the 
matter, the order is not conclusive. 

The view suggested by the learned Counsel 
for the respondent would lead to a very 
anomalous result. It would be open to a 
claimant to avoid the adverse result of an 
investigation when complete by absenting 
himself on the day fixed for the pessing 
of the order. If a plaintiff is absent and 
the defendant is present, there is a statu- 
tory bar to the institution of a fresh suit 
for the same cause of action (Order IX, 
rule 9). Apparently this bar will not 
apply to such an investigation. 

Under section 148 of the Code of 1859 
the Coait was bound tc decide a suit on 
the record if there was a failure to produce 
evidence, but this has been changed since 
1877. Order XVII, rule 3, makes it 
optional with the Court to decide the suit 
on merits in such a case I need not 
decide whether the section does not impliedly 
give the Court power to dismiss a suit 
for non- prosecution. But the oases recognise 
that the order on the merits need not be 
passed if there are in the opinion of the 
Court no materials for an investigation. 

The Caloutta oases do not proceed upon 
the ground suggested, viz,, whether the 
applicant was present or not. They 
lay down the test to be whether there 
was an investigation and the order passed 
as the result of the investigation. 

Applying then the law to the faots of 
this case, I have to see whether there has 
been an adjudication on the merits. 1 can 
find no trace of any such adjudication. 
The Judge has not even adverted to the 
question of burden of proof having regard 

(8) 21 W. R. 409. 
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lio the pleadings of the parties, nor has he 
"delivered an opinion on suoh facts as arere 
before the Court at the time.” 

The hasty and abbreviated form in which 
the order^sheet has been written up does 
not indicate anything like a jadioial de- 
termination of the issues about which the 
Judge had to be satisfied before passing an 
order. On the contrary it suggests a dis- 
posal ot the case otherwise than by a 
decision on the merits. The dismissal 
should be regarded, in my opinion, as a 
dismissal for non- prosecution, as was done 
in Kallar Singh v. Totil Mahtun (2). 

I hold that there was no order p-iseed 
under Order XXI, rule 101, which would 
be conclusive, in the absence of a suit 
instituted within the period allowed by 
Article 11 («) of the Limitation Act. The 
result is the appeal succeeds, and the decree 
of the lower Appellate Court is reversed, 
and the appeal is remanded to the Court 
for a fresh decision on the merits. The 
appellant will get a certificate for refund 
of Court-fees. Other oo.st8 will follow the 
result. 

Cane remanded. 


PUNJAB CHIEF COURT. 
Skcjno OiviL Appeal No. 2279 of 1916 . 
June lo, 1917 . 

Prr.vsn/: -Mr. Justice LeRossignol. 
FAKIR AND OTUBBS — Uefsndants — 
Appbllakts 


versus 

WAZIRKHAN and otubrs— PLA iNTiifFii— 

RbSPON DENTS. 

Landlord and tenant -Occapancy tenancy in Punjab, 
nature of --Forfeit nre — Denial of landlord's title, effect of. 

The occupancy tenanfc of the Punjab is more than 
a mere permanent tenant; ho is an individual who 
in many cases should have been the landlord, and 
he enjoys a permanent tenancy subject to certain 
conditions, at a ooncossion rent. [p. 103, col. 2; p. 106, 
col. 1.] 

The English rule of forfeiture on denial of the 
landlord’s title is applied in the Punjab in the case 
of ordinary tenancies and oven in the case of 
permanent teaan(?ieH on a rack rent and when the 
denial of the landlord’s title admits of no other 
remedy, but the rule is inapplicable in the case of 
an occupancy tenancy, [p. 106, col. 1 .] 

Heoond appeal from the decree of the 
District Judge, Hoshiarpur, dated the 2nd 
June 1916. 


Mr. Zia-ud Din^ for the Appellants. 

The Hon’ble Mr. FazL-U Huis dn^ for the 
Respondents. 

JUDvQMBNT.— In Appeals Noa. 2279— 
2281 the facts are the same. 

The plaintiffs, asserting that they were 
landlords and defendants ooonpanoy tenants, 
sued in the Revenue Courts for enhancement 
of rent and were met with the defence that 
the defendants were of higher status than 
occupancy tenants, were in fact full owners. 

The Revenue Court referred the plaintiffs 
to a civil suit and the plaintiffs, relying on 
the denial of the defendants’ occupancy 
status, sued for their ejectment on the 
ground that they are trespassers. 

The first Court found that the defendants 
had only occupancy right and no proprietary 
status, (indeed the defendants did not insist 
iu the Civil Court on proprietary status 
alone) and very rightly gave the plaintiffs a 
declaratory decree, but the District Judge on 
appeal decreed the defendants’ ejectment 
on the ground that inconsistent pleas could 
not be permitted, and he referred to SUashi 
Bhman Mandal v. Earn Sebak Mandal (1). In 
the face of plaintiffs’ admission he held 
defendants to be mere trespassers. 

In support of the decree of the lower 
Appellate Court respondents’ learned Counsel 
has referred to the following authorities; — 
Muhammad Badar Khan v. Ohiragh Shah (2), 
Bhani v. Bhag Mai (3). Sutyabhama Dasee v. 
Krishna Chtinier Ohatterjee Moihurud hn v. 
GohindGhunderNuvdi \^h),Shu’msherAli v. Doya 
(6), Jalal fJin v, Ramzan (7), Khuter Mistri 
V. Sadruddi Khan (8), Sreemutty Monmohim 
Dtissi V. Kulidas Ahiri (i^>, Nilmadhab Bose v. 
Ananta Eam{lO) and Padmanabaya v. Eanga 
(11), but none of these authorities is exactly 
in point, theoooupaiioy tenant of the Punjab 
is more than a mere permanent tenant, he 

(1) 24Jnd. Cas. 181. 

(2; ISTrid. Ca8.32;4:i V. W. K. IWI‘2; 16 P. L. 
H. 1912. 

(3) 65 P. R. 1885. 

(4) 6 0. 65; 6 C. L. R. 375; 8 Ind. Doc. (.v. s.) 
30 

(5) 6 C. 436; 3 Ind. Dec. (n. 8.) 284. 

tO) 8 0 L. E. 160. 

(7) 6 Ind. Cas. 1010; 80 P. W. R. 1910. 

(8) 34 C. 922. 

(9) 2 0. W. N. 292. 

(10) 2 0. W. N. 766. 

Ul) 6 Ind. Can. 447; 34 M. 161 at p. 166; 8 M. L J 
i:0; (1910) M. W. N. 462, 20 M- L. J. 930. 
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is an individual who in many cases should 
have been the landlord and he enjoys a 
permanent tenancy enbjeot to certain con- 
ditions, at a concession rent. 

The Transfer of Property Act does not 
apply to this Province and there is no 
statutory law enjoiningr forfeiture in oases 
of this kind. No doubt the Ensrliah rule of 
forfeiture is applied in this Province in the 
case of ordinary tenancies and (even in the 
case of permanent tenancies on a rack rent 
and when the denial of the landlord’s right 
admits of no other remedy), but in the case 
of an ordinary tenancy, the forfeiture 
involves no loss to the tenant bnt the loss of 
notice. 

The present case, however, involves much 
more loss to the tenants than the forfeiture 
of the right to notice and must be decided in 
accordance with equity and good oqii- 
soienoe. 

The action of the defendants vc-as, of coarse, 
one of sheer folly, but they appear to have 
been the victims of worthless legal advice 
and I note that in the first Court they 
admitted before judgment that they had only 
an occupancy status. 

In the circumstances the first Coart’s 
decree declaring the status of parties was a 
very proper decree and accept ing the appeal 
I restore that decree, but defendants must 
pay all costs thronghont. 

Appeal accepted. 


NAGPUa JUDICIAL COMMISSIONER’S 
COURT. 

Second Civit Appeai No. 274 of 1917. 

February 26, 1918. 

Present'. — Mr, Kotwal, Offg. A. J. C. 

SHBOBATAN— Dbpenmnt— 
Appellant 
versus 

BIHARILAL SBWARAM MABWADl— 

Plaintipp— Eespondbnt, 

Tramfer of Property Act <IV of 1^82 , s.84 — Tender, 
what amounts to. 

A moro reaclinesB and willingness to pay not 
coinmanicated to tho creditor and 'vvithoot tlie 
aocoxnpanying oircumstanoe of the debtor being in 
a position to pay immediately if the offer is 


Cl»l8 


aooepted does not uinonnt to a valid tender. |^p. 107, 
ool. 2.1 

Shriraoi Rupram v, Mndangopal Gowardhan, 80 C, 
f-65, 6 Boin. JL. B 483; R C. W. N, 26, distinguished. 

Appeal from the decree of the Court 
of the Distriot Judge, Ohhindwara, dated the 
17th February 1917, in Appeal No, 11 of 
1917. 

F4GTSof the case will appear from 
(he following extract from the judgnaent of 
the lower Appellate Court:-— 

"This ig a suit on a mortgage executed 
by the father of the defendant No. 1 in 
favour of the adoptive father of plaintiff. 
The only contesting defendant is No. 4, 
who is in possession of the mortgaged 
property having pnrchsBed it in 1910 at 
a Court*8ale. The only point of contest 
is as to the liability of defendants for 
interest and costs. Defendant No. 4 alleged 
that he oame to know of the existence 
of the mortgage after he had purchased 
the property. Accordingly on the 14th 
Jaly 1910, he sent a notice by registered 
post to the mortgagee, Sewaram, asking 
for an account and expressing hisSntention 
of redeeming the mortgage. Oh the 5th 
September 1910, Sewaram replied by post* 
card which bas been filed in original 
(Exhibit 4 D.2). The reply WhS to the effect 
that defendant No. 4 must pay the amount 
due under the mortgage either by money 
order or personally, otherwise he will have 
to pay the interest till reahxation. The 
amount due nnder the mortgage was not 
stated but it was mentioned that the 
mortgage was registered. Defendant No. 4 
alleges that he sent a farther notice to 
Sewaram on the 7th September 1910. He 
filed a postal receipt which shows that he 
did send a registered letter to Sewaram 
on that date (Exhibit 4 D.4}, He has 
also filed what he states is a copy of the 
notice (Exhibit 4D-5). This alleged notice 
again calls for an account of the mortgage 
and says that in the absence of such 
account defendant would not be liable for 
costs of a suit when brought or for interest 
from the date of the first notice. A few 
weeks after sending this notice, as no 
reply bad been received, defendant No. 4 
alleges that he sent his brother Asaram, 
since deceased, to Sewaram’s shop with 
BpB. 100 to pay off the amount due on 
the mortgage, whatever it might be. Scwft* 


indiak casks. 
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ram refused to aooept payment. . The plaint- 
iff expressed ignorance of the alleged notices 
and tender of money. The Mansif found 
that the notices and tender of money had 
been duly proved, and that the defendants 
were not liable for costs of the suit or 
for interest after the date of tender of 
the money. He further found that if 
tender were held to be not proved, defend- 
ant should not be liable for interest after 
the date of the second notice. * Upto which 
date he actually paid interest is not clear. 
He passed a preliminary decree declaring 
the amount due on mortgage to be 
Rs. 80 & 0, The plaintiff has appealed. 

It appears to me that the alleged tender 
of the mortgage money to Sewaram must 
be regarded as a mere invention. The 
amount said to have been taken to Sewaram*s 
shop exceeded the sum then due on the 
mortgage. As Sewaram had in his reply 
to defendant No. 4*s first notice said that 
the money due should be sent by money 
order or brought tc his shop, his refusal to 
accept it when offered would appear inex- 
plicable. Defendant No. 4, as 1). W, No. 2, 
admits that he was on bad terms with 
Sewaram, and that he did not know what 
amount was due on the mortgage and for 
all he knew nothing was due, yet he did 
not enquire particulars of the mortgage 
from the mortgagor or in the registration 
ofiBioe. He merely sentRs. 100 to Sewaram's 
shop and was apparently prepared to aooept 
Sewaram’s statement as to the amount 
due without further enquiry. Again if 
he actually bent the money and the mort- 
gagee refused to accept it, the natural 
course for him to take was to ascertain 
the amount due by enquiry in the registra- 
tion office and from the mortgagor and deposit 
the sum in Court under section 81 of 
the Transfer of Property Act, The story 
of the defendant No. 4 is thus so inherently 
improbable that the evidence adduced in 
support of it must be scrutinized with some 
care 

Mr. M. R. Bobde, for the Appellant. 

Mr. M. B. Kinkhedet for the Respond- 
ent. 

JUDGMENT.— The facts of this case 
are clearly given in the judgment of the 
lower Appellate Court and need not be 
here repeated, 


It is urged that a presumption should 
have been made by the lower Appellate 
Court against th<t plaintiff on account of 
his not having produced the notice which his 
agent, as D. W. No. 1, admitted. The lower 
Appellate Court refers to this witness and 
says it finds no i^d mission in his deposi* 
tion that the alleged notice was received 
and 1 fully agree with it. Moreover, the 
defendant did not ask the plaintiff to pro- 
duce the notice either before or after the 
deposition of I). W. No. >,nor has he pro- 
duced the plaintiff’s postal acknowledgment. 
The Alleged second notice not being proved 
we are only left with the first notice dated 
14th July 1910 and the plaiutiff^s reply 
thereto Exhibit 4 D 2. It is urged that the 
plaintiff’s reply is evasive, and amounts to 
a refusal to render accounts which deprives 
him of his rights to costs. 

The first notice to which Exhibit 4 D 2 
is a reply is not on the record and from 
the reply Exhibit 4 D 2 all that can be 
gathered regarding the contents nf the 
notice is that it told the plaintiff that 
the defendant No. 4 had purchased Ithu Man* 
her's house in auction following a simple 
money-decree. There is no ground for 
holding that the. notice did not ask for 
an account. As a matter of fact defendant 
No. 4 seems really to have relied upon the 
2nd notice for proof of his demand of 
an account. No misconduct thus appears to 
have been proved. 

Lastly it is said that no actual offer 
of money was necessary to constitute a 
tender hut it was sufficient that the defend- 
ant No. 4 showed his readiness and willing- 
ness to pay, and reliance is placed npon 
Shnram Bupram v, Madar.gc»pal (lowardhan 
(1). This was a decision with reference 
to section 51 of the Indian Contract Act, 
which has no application to the present 
case. A mere readiness and willingness to 
pay, riot oommunioated to the creditor, 
and without the accompanying circumstance 
of the debtor being in a position to pay 
immediately if the offer was accepted, does not 
amount to a valid tender. 

There is, however, no plea that the appel- 
lant expressed his readiness and willing- 
ness to pay, apart from the alleged tender 
which has been found not proved. 

(D HO C. a«6 at p. 871; 5 Uoru. L. B 483; 8 C. W. 
N. 25. 
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Groand No. 5 is not pressed. 

The appeal fails and is dismissed with 
costs. 

Appeal diemtssed. 


PUNJAB CHIEF COURT. 

Secoxd Civil Appeal No. 1930 or 1916. 
July 7, 1917. 

Mr. Shah Dili, Chief Judge. 
Firm BURJ AN SINGH-BUDH SINGH— 
Dependant - Appellant 
versus 

Firm PRAG DAS-MANGAL SAIN— 

Plaintipk and Firm ATMA RAM-RAM 
KISHAN— Depknuant — 
Respondents. 

(Jivif lU'ucodtur Cotir (AH I' o/ ICOS), TA— Half- 
able diHrdiuJhn --Saie-procreds of inoreahlcs rcnltscd 
by adiH he >' assets rfrcn.f'd by lUmrl, 

'MoveabloH bcloii^rinK i<> « ju(l|^nioiit.tl«btor were 
»old b> auflion by t\\v Civil Nu/ir on aifferoiit 
ciatOR, jiTitl on < a(*b of t hoBv dal «*.s the Nazii* drew 
up a lint of I be goods sold and of ilie prices realiaed 
ahowing fbo total reccifds for ea<*b datp separately: 

f/W.'i, that the sale- proceeds realised on iMicli date 
))ecam/‘ assids reciMved liy the Court within the 
meaning of .‘»eeti(ni 7:i of t\w Civil Procedure Code, 
so that an applicitioii for rateable distribution could 
cake effect, only in respect of the .sale .proceeds 
realised o/Dt the dale of such application, [p. 108, col. 

Second appeal from the decree of the 
District JiiJge, Ludhiana, dated the 6th 
April 1916. 

Lala Ihirga Das, for the Appellant. 

Lala Bindrahan, for the Respondents. 

JUDGMENT.— The facts of this case are 
correctly stated by the Senior Subordinate 
Judge in his judgment, dated the 2Uh July 
1915, and it is unnecessary to repeat them 
here. The District Judge has confused the 
two firms Prag Das-Mangal Sain of Delhi 
and Surjan Singh-Budh Singh of Amritsar, 
and has in several places in his judgment 
mentioned the name of the former in place 
of the latter firm. The suit out of which 
the present appeal has arisen was brought 
by the firm of Prag Das-Mangal Sain and 
not by that of Surjan Singh-Budh Singh, 
as has been erroneously stated by the Dis- 
trict Judge ; the Senior Subordinate Judge 
gave a decree to the plaintiff fimif and an 


appeal from that decree was preferred to 
the District Judge, not by Prag Das-Mangal 
Sain, but by Surjan Singh-Budh Singh. The 
confusion between the names of the two firms 
and the wrong statement of some of tfie 
facts of the case by the District Judge 
has not, however, affected the decision of the 
case on the merits, as the District Judge has 
concurred with the Senior Subordinate Judge 
in holding that on the 5th December 1914, 
when the plaintiff firm Prag Das-Mangal 
Sain made an application for execution in 
the Court of the District Judge, Ludhiana, 
the sale- proceeds of the property of the 
judgment-debtors (the firm of Atma Ram- 
Ram Kishan) were not “assets” that bad 
been “ received ” by the Court within the 
meaning of section 73, Civil Procedure 
Code. 

The sole question for decision in this 
appeal is whether the view of the Courts 
below on this point is correct, A reference to 
the execution record shows that **moveables” 
belonging to the judgment-debtors were sold 
by auction by the Civil Na/ir on different 
dates from the 13th November to Ist 
December 1914 or, to be more precise, the 
auction-sales were held on the 13th, 14th, 
16tb, 18th, 19th, 20th, 2l8t, 23rd and 30th 
November and on the 1st December, and on 
each of these dates (he Civil Naxir drew 
up a list of the goods sold and of the prices 
realised showing the total receipts for each 
date sepal ately. Now, it is quite clear that 
since the property sold consisted exclusive- 
ly of “ moveables, ” which were sold 
separately on each of the dates mentioned 
above and the price realised for each lot was 
received and entered separately in the lists 
prepared by the Civil Nazir on each date, 
the totil receipts realised at the auction sales* 
of the 13th November to 1st December 1914 
and before the 5th December 1914, on which 
date the firm of Prag Das-Mangal Siin 
made their application for execution in the 
Court of the District Judge, Ludhiana, were 
“assets held by the Court ” within the 
meaning of section 73, Civil Procedure Code. 
The plaintiff firm is only entitled to a rateable 
distribution of the as-ets of the judgment- 
debtors, if such assets were received by the 
Court the said plaintiff firm had applied for 

execution of its decree. The District Judge 
has held, and held correctly, that the assets 
in the haqds of the Civil Nazir must be re- 
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garded as assets held by the Court, fo^ the 
simple reason that tbs Civil Nazir was in 
possession of the assets as an offcer oE the 
Court and not on his own account ; and 
upon that view of the case, there can be 
no question that the total receipts realised 
by the Nazir before 5th December 1914 were 
assets to the rateable distribution of 
which the plaintiff firm can lay no 
claim liamanathan Ghettiar v. Subramania 
Sastrial (1) and Mahuraja of liurdinan v. 
Aprufm Srishna Roy (2), which are relied upon 
by the Pleader for the plaintiff firm, 
were cases in which the property sold in 
the Court-auction was i ok moveable pro* 
perty,’* which, for reasons given in the jadg- 
ments in those oases, is governed by a 
different set of considerations from those that 
would govern moveable property, consisting 
of shop goods, etc., that was sold in the 
present oa>^e. 

1, therafore, hold that the plaintiff firm is 
not entitled to claim rateable distribution 
under section 78, Civil Procedure Code, in 
respect of the sale-proceeds which were 
in the hands of the Civil Nazir before the 
5th December 1914. A reference to the 
lists prepared by the Civil Nazir from the 
18th November to 1st December 1914 shows 
that on the latter date he had realised the 
whole of the sale moneys except a sum of 
Rs. 1 50; and it follows that the plaintiff 
firm has a right to itk pro rata share in that 
amount only. I aooorditjgly accept this appeal, 
set aside the judgment and decree of the 
District Jadge and in lieu thereof give 
the plaintiff firm a decree for a pro fata 
share of Rs. 150. The exact amount due to 
the plaintiff firm will be calculated in exe- 
cution. The defendant firm u entitled to 
costs throughout as it never objected to the 
plaintiff firm claiming a rateable distribution 
in regard to the sum of Bs. 150. 

Appeal accepted, 

(1) 26 M. 179. 

(2; 10 Ind. Chs. o27i 14 C. L. J. oOj 15 C. W. N. 

672. 


MADRAS HIGH COURT. 

Second Civil Ai^pbal No. 9&5 or 191G. 
December 15, 1916. 

Present: — Mr. Justice Oldfield and 
Mr. Justice Phillips. 

TJRUMALAISAMI N A IDU— Plaintiff 
— Appellant 
versus 

SUBBAMANIAM CIIETTIAB-^Defendani* 
— Respondent. 

CiriJ h'ocpdurti Cotir (Ast T oj 1006^, O, XX i, r. 03 
— Auctimi-piibrchatifi'y remedy of, Jur ivcucery of j.mrm 
chuise-mtmey^ on Jailun; oj buit jor itosbeMion - Suif for 
pog»e»Aion iiutler Act XI I’ of 18S2, dibtnisMil of^ ujter re- 
peal oJ Art, effect of — Suit fur t^nrehase-moueij^ maintain- 
nhitity of — Jntcrpreiafkn oJ Statutes—] cstcU riyhts 
preserved umler repealed enact meat, rul*‘K rviatiny iu — 
Cic*l Procedure Cude (Act XIV of ISH'dJ, 318, 316 — 
Ocneral Clauses Ad (X of 1W07>, s, 0 (f) and (isj — 
lute rest, rate of, proper, 

A Court-Hale puruhabcr, whose Kiiil ior poHseaBioii 
of the propt'rfcy put up for Halo hiis fuJIoil, is not 
entitloil to reeovor the purchase-iiionoy by Hiiit, but 
crau do so only by petition under Order XXI, rule 1^3, 
Civil Prociuluro Code. |.p, 1 10, eoJ. 2.J 

Rustuwji V. Viuayak Cunyadna r 7 Iml. 0(18.956; 
36 il. 20 at p 31; 12 Hoiri. i.. K. 723, diaKented from. 

Dorib Aliy Khan v. Khajoh Moheeoodtlcen,b I. A. 1 IGj 
3 C. 8(:6; 2 C. L. K. 629; 3 8iith. V, C. J. 519; 3 Bur. 
V, C. J. H>8; 2 )tid. Jur. 426; 1 lud. iJee. (N. hj 1097 
(1*. C.;, Sundtira. Copnlan v. Veukatovarada Ayyany tr, 
17 M. 223; 3 M. L. J. 293; 6 1ml. Dec. (n. h.; 153, 
diutingiiiKheil. 

Where, however, the suit for posHossioti was 
instituted while Act XI V of 1982 was in foreo and 
was disniiHsod after its repeal by Aet V of 1908, the 
plaiutiS’H right to re-payment i^f his ])uivrhuse. 
money must be deemed to have aeerued to Jiim 
Ijfd'ore the change in the. law' and the right having 
been preserved to him under the now onuetmeiit, a 
suit to enforce that right is imiiiitainable. In. 111. 
cni. I.] 

Tho right duie.s from the purchuse of tho pm- 
pcrl> and is luimniily to tin* property, and second- 
arily in tiio alternative and coiitingoiitly to ro. 
pay mem, tho Jatler hruncli of it beuoiiiing onforcc- 
ablo only on failim? in ix*s}Ka*t of tluj former. 'J ho 
alternative and contingent right is preserved to thu 
purc)iH8(»r under section 6 Act X of 1807. 

Lp. 111,01. 2.] 

Colonial Suyar lieiininy Co, v. Irviny, (1906) A. 
C. 369; 74 L- J. P. C. 77; 92 D. T. T6t; 21 T. L. It. 
613, explained. 

Knlinya Hehbarii v. Sarminia Jichhara, 9 Ind. Cus. 
937; 21 M, L. J. 631; (191 1) i M. VV. N. 143; 9 Al. L.T. 
259, Madurai Pillai v. Mufhu Chdty, 22 Jiid. Cus. 776; 
38 M. h23; 15 M. L. T. 156; (1914) M. W. N. 215; 26 M. 
L. J. 227; 1 L. W. 172; Rajah of Pittapur v. Ouui 
kat Suhba Rihv, PO I ml. Chh. 94; 39 M. 645; 29 M. L. J. 
1; 18 M. L T. 67; 2 L, W. 661; (1915) M. VV. N. 547 
and Abbott v. Minister fur hands, (1895) A. C. 425; 64 
L. J. ?. C. 167; 11 K. 466; 72 L. T. 402, considcreU. 

A I'epeuling cnuctmcnt cannot impose au iiii. 
pOBKible condition on pain of furfeituro of u vested 
right or be applied t(» caacs in 'which its proviHiunb 
cannot be obeyed, [p. 112, col. 2.J 

A new rule of limitation must be road subjc^ct- to 
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an imiiHed rxooptioii iii oases whore its jn-ovisioiiH 
woiikl abst>liitoly destroy i Jie right of suit whirli was 
in existence ivhen that rule cunie into force, [p. 112, 
col. 2.] 

In a suit for recoveiy, by a (lourt-siile piircliaBcri 
of the purclmse-monoy, tlie Court sliould not award 
a higher rate of interest tlian six per cent, up to date 
of suit. Lp* 2*] 

Second appeal against the decree of the 
Coart of the District Judge, Madura, in 
Appeal Sait No. 180 of 1915, preferred 
against the decree of the Subordinate Judge, 
Madura, in Original Suit No. 88 of 1914. 

The Hon’ble Mr. T. Jiang achariar and Mr. 
K, Bhashyam Ayyangar, for the Appellant. 

Mr. G, V. Ananthakrishna Ayyar, for the 
Respondent. 

JUDGMENT. 

OLDKibiLD, J. — The question before us is in 
its most general form, whether the plaintiff, 
a Conrt'Sale piircha.ser, whose suit for 
possession of the property put up for sale has 
failed, is entitled to recover the purchase 
money by suit or whether, as the lower 
Appellate Court held, he can do so only by 
petition under Order XXI, rule 93, of the 
Civil Procedure Code, 

Such a right of suit, in cases to which the 
present Code can be applied without reserva- 
tion, was dismissed in Mohideen Ibrahim v. 
Mahamed Meera Levvai (1), one learned 
Judge being unwilling to negative it, 
though expressing no decided opinion, 
and the other negativing it directly, 
because the purchaser had no longer a 
substantive right to recover, but only a 
statutory right to do so by application in 
special circumstances; and the latter opin- 
ion was confirmed obiter in l^arvathi Ammal v. 
Govindasmi Pillai (2). The contrary view, 
however, has been taken in llnfttoviji v. 
Vinayak Oangadhar Bhat (li), the purchaser’s 
right of suit being based on the existence of 
a contractual relation between him and the 
decree- bolder and of a warranty by the 
latter of some saleable interest to be implied 
from the provisions of the Code. With all 
respect I cannot follow the reasoning. V(yruh 
Ally Khan v. Khajah Moheeooddeen (4) 

(1) 17 lud. Cus. 437; 23 M. L J. 487; 12 M. L. T. 
431: (m2) M. W.N. 1130. 

(2) 30 Ind. Cns. 827; 39 M. ^0.S; 2 L. W. 861; 29 
M. L. J. 467; (1915) M. W. N. 797. 

(3) 7 liid. Cas. 955; 35 B. 29 at p. 3){ 12 Bom. L. 
K. 723. 

(4) 6 I, A. 1 16; 3 C. 806; 2 C. L. II. 529; 3 Suth. P. 
C. J. 510; 3 Stti*. P. C. J. 818; 2 lud. Jur. 426; 1 lud. 
Peo. (N. 6.) 1097 (P. C.). 


and Sundara Gopalan v. Venkatavara,da 
Ayyangar ibj are referred to in the jn^g* 
ment, but they show that, in the absence 
of fraud (and none was referred to there or 
has been in^the present case), the doctrine 
of warranty of title cannot be applied to 
Court sales or be the basis of proceedings 
except those which the processual law 
permits; and, if there is no warranty be- 
tween the decree-holder and purchaser, there 
was no other basis for a contractual re- 
lation between them, since the former had 
no ownership of the property sold. In a 
Court sale nothing passes beyond the right, 
title and interest of the debtor, and, as 
there is no guarantee that it exists or is of 
any particular extent, the purchaser would 
have no cause of action apart from the 
Statute. The former Code accordingly con- 
ferred on him a special right, which the 
present Code ’ has restricted and for the en- 
forcement of which it provides special pro- 
cedure. Taking this view I am against the 
plaintiff’s general contention. 

The plaintiff, however, has relied mainly 
on the special oiroumstanoes of his case, 
that he made his purchase and brought his 
suit for possession, impleading the defendant 
when his right was regulated by sections 313 
and 315 of Hbe Code then in force. In that 
suit be asked for delivery of the suit land 
and profits. It was decided against him in 
in 1909, after the provisions referred to had 
been superseded by Order .XXI, rule 93, 
under which, as I have held, his right is 
only to apply to the Court for refund. It 
is not disputed that he was originally 
entitled to sue. The argument for con- 
sideration is only that the change in the 
law did nut deprive him of his right to do 
so. 

The effect of the change in the law is 
to be ascertained, in the absence of special 
provision, in the new enactment (and section 
15^ of the present Code preserves only exist- 
ing rights of appeal — not other remedies), by 
reference to section 6 (c) and (e), Act X of 
1897, its material portion being that a repeal 

“ shall not (c) affect any right or privilege 
acquired or accrued under the enactment 
repealed or (e) affect any legal proceed* 


(6) 17 M. 228} 3 M. L. J. 293; 6 Ind. Dee. (n. «.) 
168. 
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ing or remedy in respect of puoh rigut or 
privilege and any suoh legal proceeding or 
remedy may be inatitnted^ oontiiined or en- 
forced as if the repealing Act had not been 
passed. ” 

The Brst question then is whether the 
plaintiff's right to re-payment of his purchase- 
money had accrued to him before the change 
in the law. Under the former law, section 
315 of the former Code, he would have 
been entitled to receive back the money, 
when the sale was set aside under seotion 
312 or 313, the contingency we are concerned 
with, 

*’When it was found that the judgment- 
debtor had no saleable interest in the pro- 
perty and the purchaser (plaintiff) was, for 
that reason, deprived of it.’* 

Was it so fonnd and was the plaintiff de- 
prived a$ the defendant contends, only when 
the f jrraer’s feuit failed in 1109, after the 
present Code came into force ? In that event 
his right had not accrued and his remedy 
was affected, or did the right accrue earlier 
before his suit was Bled in 1907 ? 

To support the former view the defendant 
baa relied on the decision in I^ilakanta v. 
ImamsaJiih (6) and Mohtdeen Ibrahim v. 
Maharned Meera Levvoi (l),the latter approved 
in Sidht'iwari Prasad Narain Singh v. 
Mayanand Gir (7), in which it was held that 
the plaintiff’s cause of action for the claim, 
such as that before ns, accrues, when there 
has been a Eiiit agaimt tie pert^ on in pos- 
session, on its determination against him. 
But though such determination may he part 
of plaintiff’s cause of action in the sense 
ill which the term is used in htad v. Blown 

(8) and subsequent Indisn cases, 

“Eveiy fact, which it would be necessary 
for the plaintiff to prove, if traversed, to 
support his right to the judgment of the 
Court, ” 

it does not follow that it is necessary 
to the accrual of his ‘right’, the term used 
in the enactment under consideration. If 
it did, it would follow further that his right 
was dependent on and arose only on his be- 
coming conscious of it in consequence of his 
discovery that the debtor bad no saleable in- 
to) 36 861; 3 M. L. J. 184; 5 Ird. Dec. (r. 8.) 

958 . 

(7) 19 Ind. Cas. 986; 36 A. 419; 11 A. L. J. 
606. 

(8) (1869) 22 Q. fi. D. 128; 68 h, J. Q. B. 120; 
60 L. T. 260; 87 W. B. 181. 


terest and of his deprivation of the property 
by reason thereof, although theMitle opposed 
to bis own must have existed at the date of his 
purchase at d could not have been affected 
by any prrccedings subsequent to it. It is 
possible to avoid this anomaly only by 
holding that his *right’ dates from bis pur- 
chase and is primarily to the property and 
secondarily in the alternative and contingent- 
ly to re-pay men t, the latter hianoh of it be- 
coming enforceable only on failure in res- 
pect of the former. If this view is 
oorreot, the plaintiff’s right had accrued 
before the repeal of section 315 of the 
former Code. 1 refer next to authority 
for the position that such an alternative and 
contingent right will he preserved under sec- 
tion 6 (o). 

In Colonial Sugar Refining Co, v. Irving 

(9) the question was to the effect on a 
right of appeal direct to the Privy Council 
of a change in the law pending the trial 
of an action, which would have interposed 
an appeal to the Local High Court. That 
right of appeal existed at the date of the 
change in the law, in the sense that it 
had been conferred by law on every snitoi; 
it was suspended and contingent in the sense 
that it would he exeroiseable only when 
and if the decision were given again.st him. 
It was held not only that the right was 
not one merely of procedure, but also that 
it had vested in the suitor, before the 
change took place. This case was followed 
in Kalinga Hehbara v. Narasima Hehhara 

(10) and Salimmnmma v. Valli Husaanabha 
Beari 111) with rtference to the right of 
appeal, and in Madurai Fillai v. Muthu Chetty 
(12) with reference to another ool sequential 
and contirgeiit remedy. In Ra^ah of Pittapw 
V. Gani Vfukat Suhba Rciv (13) it was applied 
even more generally in a manner to which I 
return. On the other hand, Abbott v. Minister 
for Lands (14) was cited for the defendant^ 

(9) (J90D) A. C. LO’J; 74 L. J. P. C. 77; 92 L. T. 
738; 91 T. L. H. 613. 

(10) 9Iud. Cuh.987: 21 M. h. J. 631; (]911) 1 
M. W. N. 143; 9 M. L. T. 259. 

(11) 11 Jad. Cas. 663; 21 M. L. J. 764; 10 M. L. 
T. 78; (1911) 2M. W.N.99. 

(12) 22 Ind. Cat. 776; 88 M. 823; 15 M. L, J. 156; 
(1914) M. W. N. 216; 26 M. L. J. 227; 1 L. W. 172, 

(18; 80 Ind. Gas. 94; 39 M. 645; 29 M. L. J. 1; J8 
M. L. T. 67; 2 L, >V. 661; (1916) M. W. N, 

647. 

(14) (1896) A. C. 426; 64 L. J. P. C. 167; 11 R. 
466; 78 L. T. 402. 
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as deridingr that a mere ri^^ht to take 
advfinlage nf the provisions of a repealed 
Stalate is not a *right accrued,’ But the 
judgment runs: — 

‘'The mere right (assuming it to be 
properly so called) existing lu the mem- 
bers of the community or any class of 
them to take advantage of an enactment, 
without any act done by an individual 
towards availing himself of that right, 
cannot be properly deemed a Vight 
accrued’ witbiii the meaning of the enaot< 
ment.” 

And the case can accordingly be dis- 
tinguished on two grounds. 

Firstly, if the dcinr of an act is neces- 
sary, the plaintiff before us had done one 
towards availing himself of bis right, when 
he sned the person in possession. Secondly, 
the plaintiff’s right differed essentially from 
the right (if it was properly so called) 
which the Judicial Committee was corjsider- 
irig; for the latter waa a mere option to 
take up land, enforceable against the 
Minister for the land only after it had 
been exercised by the making of an ap- 
plication with the necessary formalities and 
a speoitication of the land claimed, whilst 
the former was definite and enforceable 
from its origin. This case is, therefore, in 
no way opposed to the oouclusion, which 
is otherwise adequately supported, that 
plaintiff’s right, including the branch of it, 
which he is now enforcing, had accrued, 
before the former Code was repealed. 

The conclusion has been reached on 
direct consideration of the law. But it can 
be supported also by reference to a rule of 
cotistruction. Although the plaintiff was pro- 
ceeding in a legal way towards recognition 
of his right to re-payment and could have 
been met by tio objection, if the law bad 
not changed, in terms the change made 
his further progress impossible; and in the 
absence of any speoiHo provision or necessary 
implication the repealing Statute will, there- 
fore, net be construed against him. His 
only course under the present Code would 
have been to move for the setting aside 
of the sale under Order XXI, rule 91, and 
Article 166, Schedule 1, of the Limitation 
Act within JO days of its confirmation 
and to apply for re- payment under Order 
XXI, rule 9o, and Article 181 within o 
years from its being set aside. This course 


he '.^ould not take since his tirst application 
would have been out of time at the date 
of the repeal. A repealing enactment can- 
not impose an impossible conditiou on pain 
i»f forfeiture of a vested right or be applied 
to oases, in which its provisions cannot be 
obeyed, Gopeshwar Pal v. Jiban Chandra 
(15), and similarly it was held by a Fall 
Bench of this Court in Hajah of Pittapur 
v. (Jani Venkal Snbba How (13) that a new 
rule of limitation must be read subject to 
an implied exception in cases where its 
provisions would absolutely destroy the 
right of suit, which was in existence when 
that rule came into force. On this 
ground also the plaintiff is entitled to 
succeed. 

Two other points have been referred to in 
argument. Firstly, the defendant contended 
in his written statement that the judgment- 
debtor should be made a party. This can- 
not be considered since it was not pressed 
at the trial. Secondly, the Sub- Judge award- 
ed interest up to date of suit at 12 per cent., 
the rate claimed in the plaint. The interest 
at the usual Court rate is, however, all that 
plaintiff is entitled to in accordance with the 
authorities. Uotiger v. Comptoir D* Kucompte 
de* Paris (16), Apyavayyar v. Skaslram Ayy ir 

(17) and Arunachellam v. Arunachellam 

(18) . 

The result is that the Sub- Judge’s decree 
is restored, subject to the moditication that 
the plaintiff will be entitled to interest 
at 6 per cent, instead of 12 per cent, to 
date of that decree and subsequent interest 
at 6 per cent, on the amount so decreed. 
The parties will give and receive proportionate 
costs. 

Phillips, J. — 1 agree. 

Appeal allowed; 

Decree varied, 

M, 0. P, 

(15) 24. Incl. Cu8. 37; 41 C. U26; 19 0. L. J. 649; 18 
C. W. N. 804. 

(16) (1871) 3 P. C. 406; 40 U J. ?. 0. 1; 24 h. T. 
Ill} 19 W. H. 449; 7 Moo. P. 0. (n. s.) 314. 

(17) 9 M..50r); H InH. Doc. (n. s.) 747. 

(!H) lo M. 203; 2 Al. L. .1. 1; 6 Ind. Dec. (n. s.) <192 
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KANKa V. UATURA DAA. 

PUNJAB CHIEF COURT. 
CkiminaIa Petition No. 1060 of 1916. 
Auj?u8t9, 1916. 

Present: — Mr. JuRfiice Shah Din. 
Mnsammat KANKU — Accused — 

Petti I ner 
tfrsus 

MATHRA DAS and oi hers- Com plain anth 
— Rkppondknth. 

Prtjijoh A<'t (III af 19n),.s.'. 152, 153 — 

Uraihel and housr of public prontifufe^ diitfinrfifm 
briircrn- XoficCj norcssify of\ to ronKtUnfc ttlTcnCf ‘ — 
Sunnminj trial — (h'imianl Procedure Code {Art T of 
1898 ), «. 5 ?() 0 . 

No otfoiioo fan Iks Hai<l to be fonniiii.toil uiiilfi* 
Sfctioi) 153 of tlin Punjab Municipal A(?t until the 
or tfiiiuit of tin* Louse siininioiifd by the 
Maf5istniie fails to comply witliin live days with 
the Maj^istrato’s ordt'r to discontinue tin* use 
of the bouse as a brothel, and as no oCPenco can 
bo said to Ik* connuiited by flu* owm*r of a 
brothel at ihi^ time wluoi the complaint is miido 
to the Majj^istrate, the Magistrate has no jnristlic- 
tion to hold ti .summary trial under section 2(io of the 
Criminrd IVoei^dure Code. 

lu view of th(> (li.stinction drawn by the Lesris. 
latiiro itself in smdion 152 of the Punjab Munici|ail 
Act between a brotlnd and the liou.m* <»f a publn* 
prostitute, the latter does not become a brotlitd 
witbin the iii(‘anin<j of section 153 (*f tiie Municipal 
Act merely because the <»wner plie.s ihe traile cf a 
prostitute therein. 

Petition under sections 4.*irj and *19, Crimi- 
nal Procedure Code, for revision of the 
order of the Sessions Jud^e, Ambala, dated 
the 31st May 1916, affirming? that of the 
Magistrate, 1st class, Simla, dated the 22nd 
May 1916, directing the petitioner to 
discontinue the use of her house as a 
brothel, under section 153, Municipal Act 
(III of 1911). 

FACTS.— On 22nd May 1916, the learned 
Magistrate passed the following order in a 
summary trial register kept under section 
260, Criminal Procedure Code, 1898: — 

**lt appears that accused uses house 23/4 
as a brothel. That this house is by her own 
admission 200 feet only from a mosque. 

1 accordingly direct her to discontinue such 
use.” 

Mr. Obhard, for the Petitioner. 

The Government Advocate, fer the Re- 
pondents. 

JUDGMENT. — This revision and Criminal 
Revision No. 1061 of 1916 are connect- 
ed and both will be disposed of by one 
order. 

The learned Government Advocate admits 


In the matter of BANKS AND FBNWicr. 

that the first ground for revision in each 
case has force, and must prevail, m./that 
the Magistrate erred in law in trying the 
case summarily, inasmuch as no offence can 
he said to be committed under section 153 
of the Municipal Act until the owner or 
tenant of the house summoned by the 
Magistrate should fail to comply within 
five days with the Magistrate's order to 
discontinue the use of it as a brothel. It 
is clear that since no offence was committed 
by the petitioner in each case at the time 
when the complaint was made to the 
Magistrate, the Magistrate had no jurisdic- 
tion to hold a summary trial under section 
260, Criminal Procedure Code. The Magis- 
trate’s order was, therefore, bad in law and is 
hereby set aside. 

Apart from the above flaw in the 
Magistrate’s proceedings, it seems clear that 
in view of the distinction drawn by the 
Legislature itself in section 152 of the 
Municipal Act between a brothel and the 
house of a public prostitute, the petitioner’s 
house in which she plied the trade of 
a postitute was not a “brothel” within the 
meaning of section 153 of the Municipal 
Act [Emperor v. Versimal Bahagiomal (1)]. 

1 accept both these revisions and set aside 
the Magistrate’s order in each case. 

Bevisiun allowed, 

(l) 19 Inch Cats. 714; 6 8. U R. 224; 14 Cr. L. J. 282. 


CALCUTTA HIGH COURT. 

May 5, 1869. 

Sir Barnes Peacock, K j-., 

Chief Justice, and 
Mr. Justice Maepherson. 
hi the matter of BANKS AND 
FENWICK. 

Contempt of Court — liiyb. Court, 'power of, to pum.di 
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In the m<Uter uf Bi.NKS add fbnwick. 


^A(i rcrUsoufitif for demonstra- 
irhvfhe <• co it tern pt — Apolog |/, 


mmmn /dy for content i*t - 
iivn mjQintti Judge, 
rffert of, 

IVr Vvttiorf,-, All aUvortisement piiblishtui in 

u iiv\v8j)Hiier for ;i deinonstratioii against it Judgo for 
ac u dtjne in Court may bo ti contempt of Court as 
w.dl a« dofaiuatinu, alLfiough it oanuot be said tbat 

ui case a (loiuonMtratiou up in order to 

'ibtjiiu an expression of imblii? opinion concerning the 
uets of a .fudge would bo u coiiteiupi. [ p. 12.0, t;oi. l.J 

If aiiony 1110118 are sent to tho press con- 

(aiiiiiigfalse sl.Htenients, the press irresponsible for 
t fioiii ii jlic nniiie of tJio iiulhor is not iriveri iiu, fp 
144, col. 2.] 

Tosayrlinf. a «oiii.eiiee i.s ‘cruol’' may hr h con- 
leiupt of rVuirt, f liougJi it would be no contempt if tlie 
r«n,ark i> n.cfly tl.iif tl,t. soiKcikt ia » sevoro 
omi. li> 142, rol 2; p. 14;j, ecd. l.j 

IVr M„epharsi,n, Higli (kmrt has iH.wor to 

proeoed by wny of ciintcin|it even when tlio coulPTnnl 
IS not cuuimilk-(l in fomt nr during tlio in-mleiicy <.f 
a suit.. I p. 14r», ef)|. 2 .] - i .7 

IVr (■». iVim.-'l'lt.. fuel of liis niakiiijr nn a|H.l..s.v 
lUiB not I'litiilc Ilin inM-son rliai gnil witii cnntnni|.l nf 
Court t > bis iliscluirgi* UK tv iiiatier of rigid In ItC 
eol. J.J • 


Chartres of contempt against lie Printer 
and^ Publislier of the *Kngli8hiiiaii, Galeutta.’ 

Upon this case being oalled on — • 

Mr. Kennedy ntated that he appeared for Mr. 
Jianks, Printer of the Mngluhman^ with Mr. 
hmnsHUil Mr. PauL There was one point in 
which a little diflioulty had occurred with res- 
pect to the form in which the affidavit of Mr. 
Banks mas to be drawn up. It was stated that 
the Court was sitting in its original jurisdic- 
tion, but it did not appear which jurisdiction, 
whether ciyil or criminal. 

[Tub Chief JrsTiCE,— The Court is 
sitting in its original civil jurisdiction, 
1 he matter is not on the Crown side of the 
Court. J 


^GHuedy stated he would then pro* 
ceed to put in the affidavit of Mr. Banks. 

[1 HE Chief Justice. — I supposethere is no 
doubt as to the signature of Mr. Banks to that 
document. J 

I believe the affidavit ban been sworn be- 
fore an officer of the Court. I will read the 
affidavit. 

Chief Justice. — An office copy of 
Mr. Banks declaration has been put in 
under the seal of the Court, but there 
18 no evidence to show whose signature it 
IB.J 

The first patagraph of the affidavit 

removes all difficulty about that, wherein he 

states: — 

and publisher of the 

jliDfiliebinsn.” ’ 
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[Thk Chief Justice. — Very well; but there 
is one other matter which 1 wish to men- 
tion before going on to the affidavits. 1 
want to see the sub.soription list which 
Mr. Clarke has beeo subpcBiaed to produce. 
I do not wish to see the names of the 
persons who have snbsorihed, but I wish 
to see for what purpose the subscription 
viAA raised. If the gentlemen who sub- 
scribed preferred that their names should 
not be kno i ii, I have no wish to make 
them kno Ml, but 1 want to know whether 
they subscribed to tint fund iu order to 
assist Mr. Tayler, or whether it ^as 
with the view of denouncing the judgment cf 
the Court.] 

Mr. Kennedy str.ted that the subscription 
list had no particnl'.r heading stating for 
what purpose the subit^Tiption was being 
raised. 

LTue Chikk .lusTiCE. — I want to know 
whether they came in in pursuance to the 
advertisement or whether they were accom- 
panied by letters stating the reason for whic5h 
the money was sent.] 

In many cases letters accompanied the sub- 
scription. 

[The Chief Justice. — If the gentlemen 
who have subscribed will come forward 
and acknowledge having done so, they 
may do so with perfect freedom so far 
as any proceedings against them are con- 
cerned. If they like to avow having sub- 
scribed, they may do fo; if not, I have no wish 
to enquire into the matter ] 

I have a copy of a list headed, ‘‘List 
of subscribers to the Tayler fund who 
agree to their names being given up.’’ 
Application was made to the subsoribera 
of the fund, and every one applied to 
consent to give up his name. 1 don’t know 
whether there was any particular beading 
to the list when it was first started, but 
there are many gentlemen in Court who 
are prepared to state the circamstanoee 
under which they sent in their subscription. 

[The Chief Justice. — I do not wish to 
press for the names of those gentlemen, but 
if they like to give them up themselves they 
may do so.] 

Captain Fenwick (Editor of the Bng- 
IMman) is in this position. He is 
not. justified in refusing to produce the 
list of sabacribers which he has been re* 
Quired to produce by a subposua of the 
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Court, and it could not be any breach of 
faith on his part, as it was originally 
intended to pablish the names. After, 
however, the observations of your Lordships, 
it was considered that to pablish their 
names would be to place them in a some- 
what invidious position, and they were 
accordingly written to and requested to be 
allowed to give up their names, and to 
which all who have replied have consented. 
As I understand, it was not merely their 
rupees that these gentlemen were send- 
ing in, hut an expression of the opinion. 

[The Chief Justice. — L propose to put 
in the “iiinglishman’* newspaper of the 21 st 
instant merely to show a report of what 
took place with regard to Mr. Tayler’s case, 
and merely for the purpose of the proceed - 
ing.H. I do not propose to treat this as a 
contempt of Court, but merely as explana- 
tory of other parts of the proceedings. 
There is another paper of April lb, which 
contains an article with reference to an 
article which has appeared in the “Pioneer.” 
I do not wish to put this as forming part 
of the contempt, as I have already ex- 
pressed in my judgment in Mr. Tayler’s 
case my willingness to allow this to pass, 
and I will not now go back from what 
I before stated, and treat it as a contempt* 
I merely put this paper in for the purpose 
of showing, with reference to the subsequent 
articles, what was the object of those sub- 
sequent articles. The words; *‘We suspect 
that Sir Barnes, if he attempts to carry 
out his dictum too far, will raise a storm 
not easy to quell. There are many people 
who do not care for the grievances of Mr. 
Tayler, but who will not brook an encroach- 
ment upon their right of appeal to the 
press concerning the public acts of public 
men. A Judge’s acts are no more exempt 
from public criticism than those of a 
Chairman of the Justices” were merely 
to be read as introductory to and explanatory 
of the other articles.] 

I will read the affidavit of Mr. Banks 
in the first instance, and probably after 
reading it, your Lordships may be in- 
duced to take another course in the matter. 

Mr Kennedy then read Mr. Banks’ affidavit 
as follows : — 

In the High Court of Judicature at Fort 
William in Bengal. 


{In the matter of Alexander Banks.) , 

I, Alexander Banks, of Hare Street, 
in Calcutta, Printer, make oath and 
say; — 

h'irjst,—l am the printer and publisher of 
the ‘'Englishman” newspaper. 

Second . — That George Roe Fenwick is 
the Editor of the said newspaper, and 
without his orders and directions no articles 
are inserted therein. 

Third . — That the said George Roe Fenwick 
has signified to me his intention to appear 
before this Ron’ble Court and admit that 
the articles and advertisements, referred 
to in the Rule uinl lierein, were inserted in 
the said newspaper hy his directions. 

Fourth . — That I exercise no control what- 
ever over the contents of the said news- 
paper. 

Fifth. — That, although I read some of 
the said articles when handed to me for 
publication as aforesaid, I did not in any 
way consider their meaning or purport, but 
inserted the same simply on the direc- 
tion of the said George Roe Fenwick, as in my 
habit. 

Sixth . — That in inserting the said articles, 
notices and advertisements, 1 did so hona fide 
not actuated from any improper feeling or 
motives towards the llon’ble The Chief 
Justice or any of the Judges of this Hon’ bio 
Court, nor did 1 intend by such 
insertion in any way to excite contempt 
against the proceedings of this Hon’ble 
Court. 

A. Banks. 

Sworn this third day of May 1869 before 
me. 

A. L. Piddington, 

CoQimissioner.” 

Mr. Kennedy , — Captain Fenwick is now 
present in Court. Of course, if, in the 
strict principle of law, Mr. Banks has been 
guilty of oontsmpt in what he has done, 
1 do not put this forward as any ground 
for his discharge, but Captain Fenwick is 
in Court, ready to bear the brunt of what 
was in reality done by him, or by his 
order, and not leave it to others to 
bear. 

[The Chief Justice.— Captain Fenwick, in 
doing that, has only done that which every 
honourable gentleman who fills an editor’s 
chair would do, in not allowing a publisbeic 
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□f» a paper to take the oonseqaenoe of 
articles written and published by his orders, 
by not coming forward to avow the 
authorship. Sir Barnes went on to state 
that he was prepared to withdraw the Kule 
as against the printer, and treat Captain 
I'enwiok as the person against whom the 
Rule was issued. The argnment might go 
on, however, on the printer’s Rule.] 

Mr. Kennedy said that what he thought 
the Court might do, would be to make a 
fresh order returnable immediately in order 
that there might be no delay. Captain 
Fenwick was in Court and the case might 
be allowed to proceed as against him, but 
there would be this diiliaiilty, that Captain 
Fenwick wished to explain some matters 
and had expected to have the opportunity 
of doing so as he had been called on a 
subpeina. 

[Thk Chirk JnsriCE — Captain Fenwick 
might put in an affidavit for any pur- 
pose he pleased, the arguments might 
be proceeded with and the affidavit put in 
at some future time.] 

Mr. Kennedy remarked that, as he would 
probably have to occupy the Court for a 
long time, the affidavit could be sworn in 
the meantime. Captain Fenwick authorised 
him to say that he admitted having publish- 
ed the articles in question. 

[The CuiEK Justice. — Then a new order 
for a Rule can be made out, similar to 
the one made in the case of Mr. Banks. 
(To Captain Fenwick) I believe I under- 
stand that you admit your resporiMbility.] 

[Captain Fenwick. — Certainly, my Lord,] 

Mr, Kennedy in proceeding to address 
the Court against the Rule spoke as fol- 
lows: — This is a case in which I appear 
with very great pain and anxiety, because 
it is hardly possible to conduct it properly 
without appearing to be guilty of a thing — 
contempt of your Lordship —which would 
be the last I should wish. 

LTiik Chief Justice. — I shall, of course, 
understand all you say, Mr. Kennedy, as only 
said in the discharge of your duty as an 
AdFucate.] 

Thank you, my Lord; but at the same 
time I would wish it to be understood 
that in any remarks that may fall from 
Dll', i do not desire that they should 
«;*pear to be addressed to the same Chief 


-lufltice as the Chief Justice of whom I 
speak. 

_Tjie Chief .Tustice. — I think, Mr. Ken- 
nedy, that it is a pity to resort to any 
fiction in the case (a laugh). 1 

1 shall bo obliged, then, to criticise the 
judgment of the Chief Justice, 1 hope, with- 
out exceeding the limits of discretion. The 
first question is whether, whatever the 
former state of the law was with respect to 
conteniptfl of Court or matters of defamation 
of Judges or their indgment, it now 
applies, or can be applicable, to yonr 
Lordships. 1 understand this Rule to be 
issued under the civil jurisdiction of 
the Court and yet it appears to me that a 
cat^e of contempt of Court Hhould be tried 
under the criminal jurisdiction. 

[The Chief Jdmick. — I am quite ready 
to admit that, if you please; it is quite 
indifferent and immaterial at which aide 
of the Court the case is tried.] 

I submit, my Lord, that you have only the 
power of committing a prisoner for cmitenipt 
of Court under the criminal juriadietion. In 
the case of Wellesley v. Duke of Beaufert (1), 
it is clearly shown that contempts of this 
class are criminal offences and are so dealt 
with by the Court. By this, it is quite 
clear that, by trying contempt under the 
criminal jurisdiction, yonr Lordships are 
only exerci.sing jurisdiction under the 1 ndian 
I'enal Code, Act XLV of 1^()0 No Court 
can exercise jurisdiction with respect to 
contempt, except it is contempt by that 

Code. Cases, if they amount to infraction 
of that Code, must be tried and punished 
by that Code, as is meTitif?ned in the bOth 
section of the Letters Patent: — All persons 
brought for trial before the said Righ 
Court of Judicature at Fort William in 
Bengal, either in the exercise of its original 
jurisdiction or in the exercise of its 
jurisdiction as a Court of appeal, reference 
or revision, under the Indian Penal Code, 
charged with any offence, for which prr 
vision is made by Act XLV of 1860, called 
the Indian Penal Code, or by any Aoc 
amending or extending the said Act which 
may have been passed prior to the publica- 
tion of these presents, shall bo liable to 

(1) C18SU 2 Russ. A M. 630; 89 B. K. BR8; 3i H. 
B. 159. 
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panishment under the said Aot or Aots and 
not otherwise.” 

I think, my Lord, this must be a mis- 
print as to the word extended, which should 
be “excluded”. Chapter 10 defines the 
offences which shall be deemed contempts 
of Court. As a general rule the heading 
is not part of an Aot, but in this case it 
is different, inasmuch as the body of the 
chapter acknowledges and incorporates the 
different headings as in section 6 — “Through- 
out this Code every definition of an offence, 
every penal provision, and every illustra- 
tion of every such definition or penal pro- 
vision, shall be understood subject to the 
exceptions contained in the chapter entitled 
^general exceptions’, though those exceptions 
are not repeated in such definition, penal 
provision or illustration.” I think that this 
marks intention to include the headings or 
titles in legislation as part of the Act. Not 
the same is the case of the marginal notes, 
which are added afterwards, .subsequently 
to the Act being passed. Then we find 
in that chapter certain definitions mo.st 
important here. In .section 21 we find that 
“public servants” include a Judge, and the 
whole of Chapter 10 is a code to guide 
the Court in breaches of duty to public 
servants, and provides for that class of 
contempt mo.st generally dealt with by the 
Courts; that is, for the most part known in 
Chancery and Common Law. There it it 
stated that contempt consists in disobedience 
to the laws of the Court, obstruction of its 
business or interference with, or prejudice 
to, its decisions and judgments. 

Those are the classes of acts, which are 
punishable as contempts under the pro- 
visions of the Code of Criminal Procedure, 
and none of these come up to, or in any 
way near, the matter in respect of which 
Mr. Fenwick is now charged. There is 
an additional provision in this matter in 
the 22Sth section of the Penal Code, which 
enacts as follows: — 

Whoever intentionally offers any insult 
or causes any interruption to any public 
servant, while such public servant is sitting 
in any stage of a judicial proceeding, shall 
be punished with simple imprisonment for 
a term which may extend to six months, 
or with fine which may extend to one thousand 
rupees^ or with both.” 
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And in the 499th section of the Code the 
following words occur: — 

‘Whoever, by words either spoken or in- 
tended to be read, or by signs or by 
visible representations, makes or publishes 
any imputation concerning any person, in- 
tending to barm, or knowing or having 
reason to believe that such imputation will 
harm, the reputation of such person, is 
said, except in the cases hereinafter accepted, 
to defame that person”. Now, as far as 1 
understand it, the accusation which is made 
against Captain Fenwick — the contempt of 
Court which he is now called upon to answer — 
is a contempt of having defamed a person, 
hut there is an exception with respect to 
that class of defamations. 

[Thb Chief Justice. — You must not under- 
stand that we a.'Jsent to all you are saying, 
Mr. Kennedy.] 

No, ray Lord, ] don’t assume assent 
from your LordshipH’ silence. I am grate- 
ful for that silence for the case is one of 
peculiar difficulty, and which might be 
rendered more so if I were to be inter- 
rupted. 

[The Chief Justick. — Pray don’t under- 
stand that because the Court is silent, it 
agrees with all you are saying.] 

No, my Lord. I perfectly understand that. 

Mr. Kennedy then went on to say 
that the second exception to the 499th 
section of the Indian Penal Code was as 
follows: — 

“it is not defamation to express in good 
faith any opinion whatever respecting the 
conduct of a public servant in the discharge 
of his public functions, or respecting his 
character, so far as his character appears 
in that conduct, and no farther.” 

Now, what I sumbit is this, that a case 
having occurred, in which certain matter 
published amounted to defamation — and 
defamation of aots done in the capacity of a 
Judge — that defamation, being adefamation on 
the aots of a Judge, becomes of itself 
included in the exception which I have 
just read. It must be defamation within 
the terms of the Penal Code, and no de- 
famation which was not punishable under 
the provisions of the Penal Code as de- 
famation is punishable by this Court in 
any other way; for it is clearly laid down 
in the 2nd section of the Code, as well 
as by the 30th clause of the Charter, that 
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'*every person shall be liable to punishment 
under this Code, and not otherwise, for 
every aot or omission contrary to the 
provisions thereof, of which he shall be 
guilty within the said territories on or 
after the said 1st day of May, 1861.” 

It is clearly stated in the Penal Code 
what is punishable as defamation, and with 
regard to the exception to which I have 
referred, your Lordships are bound to read 
it as if the word Judge*’ is substituted, 
for ' public servant”; and nothing expressed 
in good faith on the public functions of 
a Judge oould be punishable as defamation. 
It seems to me that it is impossible, 
without destroying the utility of the Penal 
Code — without making it a trap — to hold 
that the license of Legislature has been 
given to the Court, empowering it to say 
that though this charge against Captain 
Fenwick may not be tried in the ordinary 
course of law by an indictment for de* 
famatiou, yet that it may be dealt with 
in an extraordinary way, and under a 
course which does not give him the ordi- 
nary protection of a Jury — the protection of 
the ordinary Tribunals — and a scale of 
ascending Tribunals, with an appeal from 
each, but leaves him wholly at the mercy 
of the person on whom the defamation has 
been uttered. 1 do not contend that any 
defamation which does not come within 
the 499th section, as explained and 
limited by the exception to which 1 have 
just referred, can be such an offence as 
to empower the Courts to deal with it 
either by its ordinary procedure or in an 
extraordinary way, by treating it as a 
contempt of Court. That explanation must 
be given by your Lordships to the language 
of the Legislature in its description of 
wbat it calls and deems to be contempt of 
a public servant — among whom are included 
Judges— -and that of itself would limit the 
operation of the Court dealing with such 
contempts as would come within that 
part of the Statute, as offences punishable 
only as defamation under the ordinary 
provisions of law. 

Therefore, my Lord, if jurisdiction can 
be exercised, it can only be exercised 
when the Court comes to the conclusion as 
to the expression. I mean when that expres* 
sioD is not in good faith. Even so I would 
submit that the power to punish summarily. 


in a case under the former law, for 
contempt has been taken away by the 
express language of the Legislature. 
Whether that jurisdiction ever existed or 
whether it be taken away, I contend that 
it was never imperative for the Court to 
exercise it, even in those worst of times 
when newspapers were considered as vermin, 
to be hunted down as pests, and marks 
for scorn; instead of, as they are now 
considered, members of society, important 
members to be protected instead of arraigned 
before a Tribunal, considered as the 4th 
estate of the realm. Even then it was a 
discretionary matter with the Court how to 
deal with libels which were likely to bring 
into contempt the proceedings or judgments 
of that Court. Your Lordship has recently 
delivered a judgment \_WilUam Tayler^ In the 
matter of (2)] in respect of the same question. 
No doubt that any authority that oould be 
produced from the proceedings of any 
English Court would not be unknown to 
your Lordship, yet no exercise of such 
a power is in that judgment shown 
to have occurred. I have also carefully 
searched the reports and text books, but am 
unable to find a single iDstanoe of a 
Court in England having exercised such 
a jurisdiction, by way of trying or punishing 
contempts of Court, which were merely 
defamatory libels on the Court or tbe 
Judges, when no proceedings were 
pending and which, therefore, oould in 
no way prejudice or inflaenoe the Court 
in such proceedings. The observations with 
which your Lordship finds fault, were 
published by Captain Fenwick subsequent 
to tbe proceedings against Mr. Tayler. 
These proceedings were concluded on* tbe 
23rd April, Saturday, and, as I understand, 
your Lordship is not now proceeding 
against Captain Fenwick for those articles 
published on or before the 16th April. 
Eveu in those, 1 am sure, you do not 
attribute to Captain Fenwick the folly of 
supposing you weak or wicked enough to 
alter your judgment in the pending case 
for fear of an article in the newspaper. 

[The Cbief Justice. — Although it is not 
so material to the present portion of your 
argument, I want to call attention to the 
explanation in section 52. You must, I 
think, import that explanation of "good faith** 
(2) 44 Ind. Css. 930$ 26 0. L. J. 345; 19 Cr.L.J. 402. 
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into the construction of this exception — where 
it speaks of opinionn in good faith, it most 
mean, in order to express an opinion in 
good faith the person who holds it must 
have taken care and attention in forming 
it.i 

I think, my Lord, that if he truly holds 
the opinion he is justified in expressing 
it. Care and attention in expressing an 
opinion are different from the care and 
attention demanded in forming that opinion, 
and the words “good faith” are only con- 
nected with the exprfssion. 

[The Chief Justice. — I understand you 
to say that a person may express an opinion 
in good faith, though care and attention 
have not been taken in forming that 
opinion.] 

That is the only oonstruotion which can 
reasonably be given to the language. The 
power of proceeding by summary powers 
for contempt, even if vested in the Court, 
is a discretionary one. There are other 
courses, than the one now adopted, open 
for vindicating the integrity of the Courts 
and the honour of the Judges, and 1 
submit that the discretion which is vested 
in your Lordships is not properly exercised 
by proceeding in a summary way for 
contempt of Court. The discretion, properly 
exercised by the Court, would be to fall 
back on the long list of precedents brought 
forward in the lodgment in William TayUr^s 
case (2) and if the dignity of the Court 
has been in any way brought into con- 
tempt, to direct an ofHoer of the Court 
to Ble a criminal information. In every 
case ill England which 1 have been able 
to discover since the earliest period of 
any reference respecting contempts of this 
class, that course has always been adopted. 
No doubt the Courts in England are 
vested with a summary power to treat 
certain cases of contempt, without which, 
indeed, it would be impossible for the 
ordinary course of justice to be proceeded 
with — without which no regularity could 
be observed — and to shield the officers of 
the Court in the execution of their duty. 
The power even went so far that where 
contemptuous words were used towards 
the Court, or the writ of the Court, at 
the time the writ was being served, 
punishment for contempt was inflicted; 
but from the earliest time do^n to the 


present, I am not aware of one single 
case where a person has been punished, 
as for a contempt of Court, for a libel 
referring not to a suit then pending, 
bat subsequent to its termination. It is 
stated by Chief Justice Campbell in 
a well known book — but I could hardly 
call it an authority, “Campbell’s Lives of 
the Chief Justices, V^ol, II, page 29S, note”, 
that *if a prosecution for a libel on Judges 
be necessary, the preferable course is to 
proceed by information or indictment so as 
to avoid placing them in the invidious 
situation of deciding when they may be 
supposed to be parties”. He says, this 
is in reference to a judgment written but 
not delivered, in which Chief Justice Wilmot 
had laid down the existence of this power, 
but it would seem that this only states 
that there may be oases where it may be 
necessary to exercise this summary juris- 
diction in order for the safety of the 
Courts. 

Mr. Kennedy then referred to the 
case of the King v. Faulkner (3) and con- 
tinued: — T do so merely to show that 
there has been, so far as the memory of 
the Courts at home reaches, no exercise 
of its jurisdiction in this manner. Baron 
Park, whose name stands as high as any 
who have ever worn the ermine in the 
Courts of Westminster, in the course of 
the argument in King v. Faulkner (3), was 
unable to refer to any case of it save that 
of Reg, V. Almon (4), but in that case of 
Reg, V. Almon (4) referred to there, no 
judgment was ever given, and in no case 
can it be shown that, when the Courts 
proceeded for contempt against a person 
subsequent to the termination of the pro- 
ceedings, they did so summarily; but there 
are many such oases cited, and they have 
all been proceeded against by information. 

I would submit that there is no analogy 
between this case and the oases where a 
person brought himself into contempt by 
direct communication, whether oral or 
written, with the Court, or an officer, 
as in the case of Mr. Lechmere Charlton's ease 
(5). 1 submit there is a great difference be- 

tween writing outside the Court and coming 

(3) rJH35) 2 Montague & Ayrton 311 at p. 330. 

(4.) (1765) Wilm. 243; 97 E. R. 9i. 

(5) (18.37) 2 My &Cr. 316; 40 E. R. 661; 45 B. 

B.68. 
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into the presenoe of the Court and insult- 
ing it, or using improper language, or 
being guilty of improper behaviour there. 
There is no case in England where con- 
tempt has been notieed after the close of 
the proceedings. As to the propriety of 
your Lordships exercising a iurisdiction 
which Courts in England have never exer- 
cised for the last lOO years, 1 may refer to 
the case of Birch v. Walsh (6), 

Here was clearly a case of oomtempt, 
yet the Court exercised a discretionary 
power. There is an enormous difPerence 
between proceedings pending in a Court, 
suoh as the Court of Chancery, and a 
Court where a Jury might be influenced, 
or witnesses deterred, or the course of 
justice paralysed by the publication of 
such libels. The jurisdiction is given for 
the purpose of protecting the Court, 
parties, and suitors when the ordinary 
remedy might be too slow. This differenoe 
is, as 1 say, most material, and in the 
enormous lapse of time there is not one 
case, like the present, in which the Eng- 
lish Courts have proceeded as for a con- 
tempt. There have, however, baeii oases 
in whioh the smaller Courts in the 
Colonies have adapted severe measures with 
regard to contempts, and in which this 
suminary jurisdiction has been exercised. 
In a case whioh oarne before the Privy 
Council ill 1866 reported as 

McDermott f In re (7), an appeal by 
one Lawrence Maodermott, the Court 
whioh had punished him, gave him leave 
to appeal against the sentenoe of six 
months’ imprisonment and a fine, for an 
article inserted in a local journAl. When 
McDermoWs case (7) came before the Privy 
Counoil, it was held that there was no 
jurisdiction to interfere with the decision 
of the Colonial Court, but the permission to 
appeal marked the disapprobation of the Privy 
Council. 

[The Chief Jdstjcb. — I believe another case 
is reported as R^nny v. Justices ol Sierra Leone 
(8), where the Privy Counoil, although 
deciding that they could not interfere in such 

(6) (I84S) 10 Jr. Eq. 93. 

( 7 ) (1866) I P. C. 260; 4 Moot. P. O. (n. 8.) 
)10;17W. K, 362;16 E. R. 268. 

(8) (1853) 8 more P. 0. 47; 14 R. R. 19; 97 R. 

R.86. 


a matter, yet reduced the amount of fine from 
£ lf)0 to £?j0, not as an Appeal Court, but 
as a mere matter of finance. I looked into 
McDermott's case (7) before passing sentenoe 
in M illiam Toyler's case (2) in order that 
the fine might be below that which the Court 
allowed in that ease.] 

In MeDennoU's case (7) one of the con- 
tempts for whioh he was charged whs with 
reference to matter^' past and gone. It appears 
from the report that on the 2nd April an 
ex parte order was obtained m gainst Mao- 
Dermott f )r publishing certain scandalous 
articles reflect ir;g on the administration of jns- 
tice ill the Colony of British Guiana. On the 
5th April another article appeared which was 
also treated as a contempt which might 
be held to refer to a pending proceeding, 
but the first article, which appeared to.be 
one of a highly defamatory nature, 
wholly referred to past proceedings. The 
ultimate decision of the Privy Counoil on 
appeal was that it had no power to 

interfere. The mere fact that there is no 
appeal to the Privy Counoil against an 
order for contempt, ought to itself make 
your Lordships feel that it is not exercis- 
ing a proper discretion on your part in 
proceeding in the matter of an article 
defamatory of your Lordship the (>hie£ 
Justice himself by a summary jurisdiction 
in a Court from whose decision there 
is no appeal, and in a Court in which 

the Chief Justice’s opinion, even if 

differing from the rest of the Court, 
must prevail. ITnless it appeared that 
there was likely to be the gravest possible 
consequences to the administration of 

ju^tice, the proper course to be adopted 
would be, not to have proceeded by % 
summary process for contempt, but by 
proceeding, if the Court came to the 
oonolnsion that this case is one which 
calls for animadversion, against Captain 
Fenwick in a constitutional way, when 
Captain Fenwick would be brought before 
a Jury, and if any questions cl law 
arose, they might be reserved for the 
oousideratioii of a higher Court. That 
is a point whioh I have felt in duty 
bound to bring before your Lordship’s 
notice, and no doubt it would have due 
weight. Here, in this Court, Captain 
Fenwick is brought forward to answer a 
charge of contempt, the nature of which 
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is that he is likely to bring the administration 
of justice ill this country into contempt — 
that he is likely to weaken the faith of the 
people in the due and true administration 
of iustioe. This case is one which mast 
go to the public as a matter of fact. I 
am unable to see any reasons which lead 
to the conclusion that a summary prooeed- 
iiig should be used instead of the eon* 
stitutional one. There may be such 
reasons, but it will be difficult to induce 
the mass of the people to believe in them. 
If the Court were to exercise this 
jurisdiction, it will go forth to the world 
that a Court, from whose decision there 
is no appeal, has held that these articles 
of Captain Fenwick were not written in 
good faith. Would that be satisfactory 
to the public Y Will a decision like this 
strengthen the faith of the public in the 
administrafion of jnstice in the same way 
as a decisinn of a Jury will. The Courts 
of law ill this country are held in too 
high estimation by the people for any 
newspaper article to have any damaging 
effect on that estimation. Whether a Jury 
convicted or acquitted Captain Fenwick 
of defamation, or of not. having written 
tliose articles in good faith, would have 
very little elTect upon the public mind, 
but the case (jf a Judge, from whose 
decision there is no appeal, deciding a 
case in which he is a person interested, 
must have the effect of shaking the 
confidence (d the public in the Tribunals 
of the country, I much regret that it 
should have this effect, but I fear that 
it is an almost necessary oonsequenoe. 
If no other course was open to the Court, 
if it was imperatively necessary for the 
Court to proceed in the manner it had 
done, I would be the first to say, regardless 
of any outside opinion which might be 
entertained outside, — “Go on, and exercise 
your jurisdiction”. The jurisdiction is 
vested in the Court for the benefit of the 
mass of the subjects and must be exercised. 
It is, however, not a necessary jurisdic- 
tion, but a discretionary one, and one 
which should be exercised with the 
greatest care, especially when in the 
course of upwards of 100 years not a 
single case can be cited to “sbow that 
the Court at Westminster had exercised 
this jariediotion. That is the most 


elementary feeling and principle that has 
been engrained into the minds of all 
people which prevents Judges from decid- 
ing in cases in which they are directly 
interested. In the case of Dimes v. Qrand 
Junction Canul (9) Lord Cottenham’s 
judgment was held by the House of 
Lords not capable of being supported, 
merely because he had an infinitesimal 
interest as a shareholder. 

[The Chief JomcE. — The same thing 
would apply if the same were said to the 
Judge in Court.] 

No, my Lord, I thi»k not. I do not 
think so; for when an insult is offered 
in Court, it calls for summary proceed' 
ings and instant animadversion, in order 
to preserve order and regularity, but 
even then discretionary power i.s used. 
What can the Judge do but use summary 
administration ; but even then the offender 
is in general only put in prison until be 
submits, or until the rising of the Court. 
Cases of contempt of this character 
pertain more to disturbance than defamn- 
ti<in, as in case of mad people in the 
presence of the Court who use insulting 
find defamatory language. They 
are not eai-e? in which the Judge is 
seeking to vindicate his own character ; they 
are not personal matters, but are analogous 
to oases of writ serving, where tlie served 
c ccasionally use bad language. Could the 
Judge have personal motive*? there in punish* 
ingsuch an offender I' I think not, 1 would 
ask now, what reason can there be in not 
using criminal information or to what reasons 
will the adoption of this c*nur^e be attributed. 
The Court cannot wish to purnVh Captain 
Fenwick if he has not done wrong. Has the 
Court no confidence in the administration of 
justice by a Jury who have taken an oath of 
impartiality^ P Is it impossible to obtain a 
Jury from among the community of CalcuMa, 
who are to be relied on when they have taken 
a solemn oath to convict the offender, should 
they find him guilty P Surely their verdict 
would be satisfactory to the ends of justice. 
On the other hand, the fact of the Court 
trying a case in which the Judges were 
personally intere.sted, would have a more 
important effect on the mind of the public 

(9) (1852 .1 H. h. C.759.* 17 Jmr. 78; 10 E. R. 30lJ 
88 R. R. 330. 
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than oould be possibly produced by any 
newspaper articles or writings. In the case 
of a great personage in Her Majesty’s 
dominions, which I dare say your Lordships 
remember, when be tried a person against 
whom he had brought accusation, th^ case 
created a sensation not easily forgotten. 1 
cannot forget the expression of public opinion 
on that occasion. When your Lordship 
wishes to preserve the dignity and character 
of the Court, 1 conceive that in the wording 
of the Rule the words **to be dealt with in 
such other way” mean erinainal information 
and trial by a Jury. 

[Thk Justice. — I did not mean 

that.] 

Mr. Kennedy qnoieA ihe case of IHmes v. 
Grand Junction Canal (9) as to the undesir- 
ability of a Judge trying his own case. In 
the case of the Her v. Justices of Tyrone (10) 
Judge Fitzgerald made some very strong 
observatiors as to the impropriety of Judges 
trying cases in which they had the slightest 
interest. 

This is an undoubted and an unquestioned 
principle. This is not a case like that of 
Lord CotterJiani and Grand Junction 
Ccmpany (9), in which it. was supposed that 
an existed in the mind of the Judge 

from the trivial interest he held in the matter 
as a shareholder in the Company. There 
are two eases which I have dihcovered, in 
which it is laid down that a Judge cannot 
take part in the trial of any case in which 
he was an interested party. One of these oases 
is reported in Coke upon Littleton, page 377b, 
in which a Judge named Riohel wished to 
decide a case in his own favour, but was 
overruled by three other Judges. And so the 
ease was dismissed *W assensu omnium 
justiciariorum prcefor querentem RicheV' 
Leaving then thi.s Judge, who had tried his 
own case, to be a warning to others, as Coke 
puts it, he came to a very interesting case, 
if authentic, but he got it from a high 
authority, (8th Henry VI, page 18). That 
was an action against one Chase, the Chancel- 
lor of Oxford, for trespass, where the defend- 
ant pleaded in abatement that he was 
Chancellor of Oxford, and Clerk of Oxford, 
and tba^ by Letters Patent the case could 
only be tried in his own Court. Upon 
demurrer the plea of abatement was 

(10) (J860) 12 Ir. a L. H.9I. 


overruled. In that case the Counsel for the 
defence, being much pressed by the Court 
to produce a precedent for a man sitting as 
Judge in his own ease and giving judgment 
against himself, replied he knew of but one. 
It was that of a Pope, who had committed a 
grievous orime.^and the Cardinals came and 
said to him Peccasti,'^ and he answered 
Judzcate and they said, pcmumus: 
tu es caput eeclesiw Judica fetpmmJ' And 
the Pope gave judgment *\7udico me ipsum 
cremari et fuit c:>mhmtu8,'' So having 
sentenced himself to be burnt, he was burnt 
and became a saint, and so it clearly appears 
that a man may be a just judge in his own 
case. In the present case there certainly is 
that enormous objection — which 1 have tried 
to impress upon the Court— that, however it 
may be, it will be impossible for the public 
to divest its mind of the fact, that where a 
course like this has been adopted from the 
wish that the trial might be withdrawn from 
that more proper tribunal— the consideration 
of a Jnry. 

There was another point of .jurisdiction to 
which he wished to draw the Court’sattention, 
and that was that the whololaw of commitment 
for contempts had arisen antecedent to what 
he might call the Magna Obarta of the 
English Press. Sometime ago it made 
little difference whether a person charged 
with libel was tried by a Judge alone, or by 
a Judge and Jnry, as it was the Judge alone 
who was to determine whether the article 
was defamatory or not, and the Jury were 
obliged to confine themselves to the simple 
issue as to whether the person charged did 
or did not publish the defamatory matter. 
That, however, was not the law now. One 
must look to the present state of the law with 
respect to libels, and must consider that the 
whole jurisdiction has been withdrawn from 
the Court. To the Jury, and the Jury alone, 
is submitted the power, but the Court may 
interfere if the Jury decides to be libel that 
which is clearly not libel, or it oan mitigate, 
but not increase, the punishment with which 
the Jury visits such libel. Newspapers are 
Dow-a-days looked npon as thenatnral and pro- 
per oorreotors of those who are high in power. 
All hold that in England we have one broad 
principle on which, in a great measure, rests 
our superiority. I mean the liberty of the 
press, which does not exist elsewhere, in 
England the press acts as the band and eye 
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to the public and to the executive. I refer 
now to Waaon v. Walter (11), 

Lord Chief •lustice Gnokburn there say a : — 
“ibe law of libel has only gradually developed 
itself into a satisfactory state : for the liberty 
of a public writer to comment upon the 
conduct and motives of public men has only 
recently been recognised. Comments on 
Government, on Ministers and Officers of 
State on Members of both Houses of Parlia* 
ment, on Judges and other public function- 
aries are now made every day, which, half 
a century ago, would have been the object of 
ex officio informations, and would have 
brought down Sne and imprisonment on 
publishers and authors. Yet who can doubt 
that the public are gainers by the change, and 
that though injustice may often be done, and 
though public men may often have to smart 
under -he keen sense of wrong indicted by 
hostile criticism, the nation proHts by public 
opinion being thus freely brought to bear on 
the discharge of public duties F* 

This shows what a change has taken 
place in the state of the law and public 
opinion. Lately the Governor-General or 
Lieutenant Governor, whose coiiduot has been 
subjected to severe and even hostile criticism, 
especially on the subject of the Orissa famine, 
took no notice of such criticism. Had they 
done so, the writers of such criticism would 
have been equally liable with the present 
offenders on a criminal information. Is it 
wise for the High Court to object to criminal 
information, and to claim for itself a higher 
prerogative, when it is perfectly clear 
that other functionaries had not that 
right? These are all the observations 
1 wish to make on this part of the 
case, and 1 will now shortly proceed 
to call your Lordships’ attention to another 
point, and ask whether there is sufficient 
authority for saying — especially having regard 
to the then state of the law with regard to 
indictments for libels, —that the Court has 
ever had jurisdiction to treat as contempts 
of Court matters which have occurred outside 
the Court after the termination of the case, 
which brought no one into personal collision 
with the Court, and which are in no way 
injurious except in being in some way 
defamatory. All the oases cited on the 

(ll) (1868) 4 Q. B. 73; 671; 38 L. J. Q. 

B, 34; 19 L. T. 409; 17 W. H. 169. 
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point are oases which have been actually 
decided in England, and in all these oases 
criminal informations have been issned. 1 
have not been able to discover a ease in 
which an English Judge has exercised 
this jurisdiction, althongh there have been 
cases of Colonial Jndges having done so. In 
the case of King v. Faulkner (3) alluded to 
before, and reported in Montague and Ayrton 
it is held that, whatever might be the right 
or the power of attachment, the Judge who 
professed to exercise the power had not the 
power. In examining the law in this matter, 
it strongly recalls to my mind the observa- 
tion of Lord Denman in the case of 
O'Connell V. Keg. (12): — 

‘ That there were three kinds of law: Com- 
mon Law, Law by Statute, and Law taken for 
granted and that the amount of accepted 
legal opinion which fell under the last bead 
far exceeded the amount comprised under 
the two tir^t headR.” 

The law could not be better expressed than 
it was there, in one of the greatest judgments 
which have ever been delivered by any 
member of the House of Lords, 

[TBS CHisr JIWICB.- But it was proved 
that the law taken for granted was not good 
law.] 

It was proved to be irreconcilable to clear 
legal principles. 


1 he Court then adjourned for a quarter 
of an hour for refreshment. Upon its re- 
assembling — 

Mr. Kennedy proceeded with his argn- 
ment.~- 1 refer the Court to th© judgment of 
the Lord Chancellor in St. .lame'g Evening 
Cost case (13) and will now ask your Lord- 
ships to direct your attention to the case 
of Birch V. iroIsA (6), in which the Master 
of the Rolls in Ireland adopted the language 
of Lord Hardwicke and went through the 
whole of the classes of contempts punishable 
by the Court in its high prerogative power, 

Mr. Kennedy again quoted Ihe class of 
contempts referred to, and proceeded to speak 
with regard to the third point — that of an 
inference of an intention to obstruct the 
oourse of justice. This, I submit, could r;ot 
be called scandalising the Court. The Urm 


Cox C. C. 413j 7 Ir. L. K. S61; 

8 K. a. lOei; 66 B. B. 69. 

(?3) (1742) 2 Atk. 469; 26 B. B. 683, 
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‘"scandalising,” as 1 anderstand it, is a part 
of the class of contempt in which, when the 
process of the Court was served, opprobrious 
language of some description was used. It 
does Feem to me that in oases of this 
description, where the contempt consists of 
an attack on the Judges, that the Court 
invariably ought to proceed on criminal 
information. 

Mr. Kennedy then quoted the case of the 
King V. Watson (14) and went on to say, — I 
do not think that any Court at this day 
would proceed against a man for expressing 
an opinion even if it were expressed without 
forethought. There are several oases in 
which criminal informations have been 
brought against persons for libels upon 
peisons tilling high judicial positions, but if 
a shorter and more simple remedy had been 
open to them, that course would certainly 
have been pursued. In your judgment your 
Lordship starts with that case — SL James's 
Evening Post easr^ (13) — which lays down three 
different kinds of contempt. That isexhaus* 
tive of contempts which are liable to punish- 
ment, and yet the Judge is not in favour of 
public rights to the exclusion of rights of 
the Court. It is liardly possible to put any 
other construction on that judgment, i think 
the only other casi having any bearing on 
the present is Van Sandans C'lse U5) — 
which in alluded to in the course of Mr, 
William Tuylers rase (2) — in which the con- 
tempt was actually committed in the presence 
of the Court, and the summary jurisdiction 
was resorted to for the purpose of preserving 
order. 

The t wo oases referred to by Starkie, page 
4S1, are stated to be libels on the Court of the 
Queen's Bench; whereas it would appear, on 
looking into them, that they had nothing to 
do with the Court of the Queen's Bench at all, 
but it was a libel on Dr, Middleton*. How 
it occurred that the King's Bench could 
be mixed up with a Doctor of Divinity I 
am at a loss to comprehend. We find in 
Fortescue 201, that the libel was a libel on a 
Doctor of Divinity, and that the libel was 
contained in the dedication of a book. 1 have 
heard that "divinity doth hedge a King” 
but here the "King's Bench” seems to 

(14) (1788) 2 T. B. 199; 100 £ R. lOS. 

(16; (1846) I Pb. 6C6i 41 B. B. 763. 


hedge a Doctor of Divinity (a laugh). 
Then the only other case was in Starkie, 
5S2. These are the only two oases which 
state that such jurisdiction has never existed. 
In more modern times we find a case in 
the (jlueen's Bench. Now in this case it 
appears on the face of the report, Craw> 
ford's ease (16), that Crawford attended the 
Court as a spectator and auditor and that 
he commented in the Mona newspaper, and 
then it BppL>ars the Court was adjourned 
and the man was committed. 

[The Ctukk Jd.^tice. — That case appears to 
he a libel out of Court ] 

it does not appear that the suit was 
not still pending, it appears that the 
article was contemptuous, and that its 
publications were calculated to paralyse 
the proceedings of the Court. 1 believe 
your Lordship was personally present, but 
it appears to me that as it is reported 
that appears to be the gist of tbe affair. 
Next 1 come to Wallace's case (17), 
which was a letter directed to the Judge 
for the purpose of infiaenoing him in the 
discharge of one of the duties of the 
Court. This letter was most insulting, and 
accused him of altering minutes of the 
Court (here Mr. Kennedy quoted tbe case). 
This was clearly daring a pending suit. 
1 forgot to remind your Lordships tl.at in 
the MoiTussil, except in those Courts 
established by Royal Charter, they would 
have no power to exercise such a jurisdic- 
tion as I mentioned before, as the administra- 
tion has carefully withdrawn all such power — 
Act XXV of lb61, section 1863. 

No Court except those established by Royal 
Charter has any jurisdiction, and when 
so established it has only that power to 
a similar extent of Kn. 200 fine. Yet 
they would want it more than this Court, 
ill fact one would have thought it would 
have been necessary in those Courts. 
Assuming that your Lordships are r.ot 
convinced on the points on which I have 
argued, I will go on to prove that your 
Lordships cannot treat this case as one of 
contempt, that is to say, as a case punish- 
able summarily, but that you can only 

(167 11849) 13 Q. B. 613; 18 L. J. (2. B. 226; 13 
Jar. 935; IIG £. K. 18»7: 78 B R. 479. 

(17 (1F66; 1 P. 0. 283; 4 Meoro P. C. (n. b.) 
140; 36 L. J. P. C. 9; 16 W. R. 683; 16 !§. R. 
969. 


• (1606) 6 Coke 125A 
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try it by Jary as a case of defamation 
under the Penal Code. 

[Tiiifi Ciiii.F Jgsticb. — If the contempt is 
one which does not come under the 
provisions of the Penal Code, there is 
nothing to prevent the Court dealing with 
it as a contempt and if it is contempt 
punishable under the Penil Code, the Court 
can try it itself, but upon the understanding 
that the punishment to be iniicted will 
in no case exceed that provided in the 
Penal Code.] 

What is the charge against Captain 
FenwicU hi the present case? 

[The Chief Ja;?TicE. — He is charged 
with having published certain letters and 
advertisement in the newspaper, and that 
in doing so he has been guilty of a contempt 
of Court.] 

What I want to know is whether 1 am 
to direct myself to the question as to 
whether the articles in question were 
calculated to do harm or to injure the 
reputation of the Judge. 

[The Chii-k Jcistics.— Not alone that. 
The advertisement for a demonstration 
against a Judge for acts done in Court 
is, in my view, a contempt. j 

[Macphbkso.m, J. — 1 think, Mr, Kennedy, 
you may argue first as to whether the 
letters, etc., written come within the 
meaning of the word defamation according 
to the Penal Code, and then whether they 
are a contempt of Court.] 

[The Chief Justice. - 1 put it that the 
advertisement calls for a demonstration of 
public opinion, and is a defamation as 
well ] 

With respect to the defamation, I want 
to understand what your Lordships 
hold. 

[The Chief Justice. — I f it is a criticism 
for which, within the meaning of the 
Penal Code, he could not be indicted, it 
is not a contempt. Any fair criticism is 
justifiable and is not a contempt, if ex- 
pressed in good faith. According to the 
§2nd section of the Penal Code, a bona fide 
criticism is not a contempt.] 

There may be some difference between 
the words “expression of opinion” and 
the word “criticism”, although perhaps 
the simple meaning of the word “criticism” 
is nothing but an expression of opinion, 
but if any person were to eay, “ So and So*5 


judgment was wrong”, that could hardly be 
called H fair criticism. 

[The Chief Ju«TieK.— I call an expression 
of opinion in good faith a criticism.] 

If writers in the discharge of their public 
duty were to be obliged to support every 
portion of what they wrote with reasons, 
they would be in a hard case. 

TThe Chief Justice. — I don’t mean with 
their own reasons, but it would not do for 
a writer, in the case of a man convicted 
of murder, to say, without giving the evidence, 
that Judge atid Jury had convicted an in- 
nocent man.] 

Suppose it was not in a newspaper, but an 
ordinary person had said so. 

The Chief Justice. — If he said so in Court 
that would be a contempt of Court. I am 
willing to hear you if you wish to argue 
that would be an expression in good faith 
on the conduct of a public servant. Suppose 
in a case in which there was a convict of 
evidence, a newspaper w'as to say that “ the 
Judge and Jury have oonvioted an in- 
nocent man ; the man lias been hanged and 
it is a cruel injustice”, would that be 
justifiable ?] 

If made in good faith, it would. Suppose 
the case of a person who had been in Court 
and paid great attention to the case and 
came to that oonclnsion, or suppose that one 
of a minority of a Jury, as in the Moffussil, 
where a unanimous verdict is not required, 
differed from the other jurors, and the man 
tried was corideTnned to death, could it be 
said that, although he did not give his rea- 
sons, yet that if he said, in my opinion 
that man is as innocent as any in Court, 
and yet he has been sentenced to death,” 
that the statement was not made in good 
faith V 

Mr. Kennedy continued. — The offences 
charged against Captain Fenwick are two; 
first, in having consented to act as treasurer 
to the fund, and in having given notice 
of the formation of a fund, intended to 
offer an opportunity to people who entertained 
an adverse opinion to the Court in William 
Tayler^ In the matter of (2) of giving an 
expression of their opinion by paying their 
rupee. Possibly the law of conspiracy still 
prevails in the country, and after the case 
of O'Connell v. Reg, (12) it is hard fo 
say what is not conspiracy. 
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[The Chief Justice. — Bat those counts 
were helJ to be bad.] 

I will not state what is and what is not 
of the nature of a conspiracy, as that is 
an offence not triable under Ibis particular 
jurisdiction ; and since the introduction of 
the Penal Code I doubt whether it is triable 
at all in India. The paragraph which I 
presume to take as the contempt of Court 
was this : — 

During the whole of Sunday and yesterday 
great excitement prevailed throughout Cal- 
cutta at the severe sentence pronounced by 
the Chief Justice on Mr. W. Tayler. We 
understand that a public subscription has 
been opened to pay the amount of the fine, 
subscriptions being limited to one rupee 
each. We shall be happy to take charge of 
any subscriptions to such a fund, — the de- 
monstration not being at all intended to 
express any justifioBtion of Mr. Tayler’s oori- 
duot, but to show rather the sentiment 
which exists in the breasts of all English- 
men against a too severe use of power. Pre- 
cedents in law and the forma of justice may 
be cited in favour of Sir Barnes Peacock’s 
action in the matter, but the universal 
shout of indignation with which His Lord- 
ship’s sentence, sitting as he was asj Prosecutor, 
Judge and Jury upon his own wrong, has 
been received, sufficiently justifies an appeal 
to the public. Five hundred men having 
the pluck to put down their rupee each, 
in proof of their protest against the cruel 
sentence awarded by the Chief Justice, and as 
an earnest of their determination to support 
their right of appeal to a free press, will 
be a lesson which Sir Barnes Peacock will 
not be likely soon to forget. ” 

1 confess that I can find nothing there 
that amounts to a contempt of Court. I find a 
desire rather to find out what public feeling 
really was in the matter. In your judgment 
your Lordship said, I am a servant of the 
public. If public opinion is unmistakeably 
expressed I will bow to it. But I will not 
take the voice of a few papers for the voice 
of the public. ” It really seems difficult to 
ascertain how public opinion could be 
better expressed than by this rupee sub- 
scription. It was your Lordship’s and not 
Captain Fenwick’s suggestion as to the 
exprassion. The proposal for subsoription 
did not ct.me from Captain Fenwick, as I 
learn; on the contrary, he has been lad 


into it. This appears on the face of the 
notice itself, 

From this it is clear that the sugges- 
tion was made to him, a.s he had taken great 
interest' in William Tayler's case (2), and 
surely this could not be taken as a con- 
tempt of Court, when his action was 

merely the result of your Lordship’s 
challenge of the public opinion of the 

community in Calcutta fortified by a 

threat. 

[The Chief Justice. — 1 used no threat. 
I said I shall be happy to lay down, i 

Yes, my Lord, it is a threat when you 
speak of depriving the oomraunity of your 
deep learning and the brilliancy and im- 
partiality so long the brightest ornament 
of the Bench. Tl.is subscription may be 
regarded as an indication that public 
opinion thought your Lordship was in 
error. This public opinion may be very 
wrong, but still the feeling existed, as it 
would among.st all Englishmen and 1 
believe it also existed here amongst the 
members of the Bar, that it would have 
been better had Mr. Tayler been tried by 
a Jury. In one word, there was a feeling 
of di8.satisf action at the proceedings against 
Mr, Tayler and the severity of his punish- 
ment. Your Lordship thought that the 
sentence of the Court was a fit award, and 
this judgment had been to some extent 
challenged by an expression of public opi- 
nion on the subject, and it was difficult, 
under the oircumstauoes, to see how else 
that expression of public opinion could 
have been conveyed. Calling a public 
meeting for the purpose would have been 
a much graver offence as well as more 
iusulting, and was a course which I would 
have been very sorry to have seen adopt- 
ed. The way of enabliog the people to 
come forward and give their opinion as 
expressed by their rupee was about as mild 
a form of expressing an opinion as could 
well be adopted. 1 have known of many 
such similar oases, but have never known of 
one in which any particular proceedings were 
taken as in this case. 

[The Chief Jostice. — This subscription 
was not intended for the purpose of paying 
off Mr. Tayler’s fine.] 

Gases of paying off a person’s fine for 
charity are never noticed by the Court, 
and indeed are very seldom done/ but in 
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most oases where subscriptions are raised 
for the purpose of payinsr off fines, it is 
in order to mark public disapprobation at 
the course adopted. It will doubtless be 
remembered that when the Nil Durpan 
prosecution* was successfully carried out, a 
wealthy native, named Kali Prosunno 
Singrh, actually threw the amount of the 
fine on the table of the Court. In McDer^ 
mott'a case (7) there was also a fine, and 
this was also raised by subscription. 

[Macpherson, J., said that it must be re- 
membered that the article in the paper of the 
16th April was to be read in connection with 
the other articles, althouflrh there was no 
charge of contempt in respect of that particu- 
lar article.] 

It appears to me that this is a mere 
expression of opinion if it has been given 
hmi fide and with reasonable care, and if 
there is no reason why the exprep.sion of 
opinion should not be given in this way, 
and why persons who really have been 
challenged to come forward and give an 
expression of their opinion should not do 
so, then it would seem a monstrous 
thing that it should be made a matter 
of contempt on the part of Mr, B^enwick 
to give them an opportunity to do so. 
Another paragraph states as follows: — 

* Notwithstanding yesterday having been 
mail day and a day of considerable busi- 
ness in Calcutta, subscriptions towards the 
tine imposed upon Mr. Tayler have been 
pouring in. Our notice yesterday must 
have been carelessly read by many, as 
individual subscriptions of 100 rupees and up- 
wards have been offered. The limit proposed 
was one rupee. Again we have to remark 
that the demonstration is in no way in- 
tended as a vindication or approval of 
Mr. Tayler's conduct, but as an independ- 
ent expression of opinion regarding an 
overexeroise of power on the part of Sir 
Barnes Peacock, and as a legitimate protest 
against undue interference with the right 
of appeal to the Press.” 

[Tbe Cbief Justice.— Mr. Tayler’s second 
apology had been put in the day before the 
second notification.] 

Mr. Tayler, in his second apology, ad- 
mitted himself to be altogether in the wrongs 
snd the article in tbe Englishman does 

* (1862) 1 Celebrated Trials 86. 


not vindicate Mr. Tayler’s conduct, but mere- 
ly says: — 

“There are many people who do not care 
for the grievances of Mr. Tayler, but who will 
not brook an encroachment upon their 
right of appeal to the Press concerning 
the public acts of public men.” 

I confess ray belief that, on investiga- 
tion, that these proceedings are an encroach- 
ment on the liberty of the Press, the opi- 
nion would be discovered to prevail exten- 
sively among the members of the Bar. 
This prevails also among Captain Fenwick 
and many others who are not at all defec- 
tive in intelligence, who were present and 
read the proceedings without reference to 
Mr. Tayler, whom many think to have 
acted in a very shabby way. Many also 
entertained an opinicn against Mr. Justice 
Mitter. I will here read the letters that 
were sent with these subscriptions, 

[The CuiEK Justice.— A re these all the 
names , or are they only of those who 
consented to have their names pub- 
lished 

These are all the names, my Lord, ex- 
cept those of some ladies and those who 
are in the Moffussil. and have, therefore, 
been unable to send in their consent as 
yet. 

[Tub Chief Justice.^ 1 see here “Inigo 
or Jingo and three friends, H. B. and 10 
others, residents of — ”J 

Those are all ladies, my Lord (laughter). 

Here Mr, Nefinsdy read the letters which 
caused much amusement. One letter being 
anonymous and of a libellous nature was not 
read. 

Mr. Kennedy continued. — Although, after 
your Lordship issuing the Rule, Captain 
Fenwick published a statement to the effect 
that he would receive no more subscriptions, 
yet many further subscriptions came in! 
There were also many other subscribers who 
have not sent letters, but who are men of 
high education and strong feelings as to the 
rights of Englishmen, which they feel in the 
present case have been infringed and attacked. 
I don t know how it was that the subscription 
came to take place. It has been shown that 
Captain Fenwick was not the originator of it, 
but merely agreed to act as treasurer, and 
the part he has taken was done by no means 
with the intention of committing a oontempi; 
of Court. One of the advantages we enjoj 
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from a free press is that the expression of 
pnblic* opinion which it allows, prevents the 
breakinj? out of oonspiraoies. The greatest 
means of keeping our country free from out- 
breaks is that every person is able to bring 
his opinion before the public, when it can be 
confirmed or refuted by those who have 
the power and ability to show what is 
right and what is wrong. The preventing 
of the expression of public opinion such as 
this, by the dread of being punished for 
contempt of Court, appears to me to be 
about as wise as placing a weight on a 
safety valve to keep a boiler from ex- 
plosion. Captain Fenwick has probably 
high ideas of the press and the duties of 
an editor, they may be erroneous ideas, 
and he may perhaps have gone beyond 
what he ought to have done in the matter 
of criticism. The first of the incriminated 
articles seems to me to be one of the 26th 
April and with regard to the first passage 
which states: — 

“The extraordinary severity of the sentence 
was much commented on in and out of Court.’’ 
That I take it, my Lord, is a mere matter of 
fact. I believe Captain Fenwick in his 
affidavit states it as such and 1 will be able 
to procure other vwa voce evidence of persons 
who were present to verify that statement, 
that there was much comment on the sen- 
tence and that the public expected that after 
what had occurred on Tuesday morning, 
they understood that Mr, Tayler would be, 
to use a Police Court phrase, warned and 
discharged upon his making an apology. 
The letter went on: — “There was not a 
listener in Court on Tuesday last to Mr. 
Tayler’s offer of apology, who did not 
consider, from what fell from the Chief 
Justice, that his Lordship was prepared to 
accept his apology, provided it obtained 
the same publicity as had been afforded to 
the letters complained of.” 

The words ‘ there was not a listener in 
Court”, etc., might be difficult to prove, but 
what I am prepared to prove, is that a 
large number of persons in Court did come 
to the conclusion that your Lordship did 
not intend to proceed to punish Mr. Tayler 
in ease he published an apology, and in- 
cluded in it a retraction suggested by your 
Lordship. The article goes on to say that 
the Ranee of Ticaree’s unprotected posi- 
tion was feelingly dwelt upon, and Mr. 


Dwarkanath Mitter was extolled in such 
a manner that he must )iave blushed, 
although like Gray’s florer, it was un- 
seen.’ ” 

That may perhap” be a somewhat irrever- 
ent joke at the Hon’ble Mr. Justice Mitter, 
but 1 cannot think it amounts to anything 
like a contempt, or calls for any necessity 
for measures such as have been adopted. 

[The Chief Jusncs. — No proceeoings 
would have been taken for anything like 
that.J 

Then the letter goes on — 

[The Chief Justice.— There is a quota- 
tion at the commencement of the articles 
which you have not re^d, Mr. Kennedy.] 

Mr. Kennedy read the following: — 
t^alendaro. — Will he be punished^ 

Bertucoio.— Yes. 

Calendaro. — With whatH a mulct or an 
arrest P 

Berturcio — .With both: — 

Calendaro. — Now you rave, or must intend 
revenge ” 

Slightly altered. Jrom Marion Faliero, 

1 do not see how that can be considered 
a^ applying to the Court. I suppose your 
Lordship remembers the original quotation, 
and you will see that the alteration is a 
very slight one. The joke may not ha a 
very good one, but it is hard to see how 
it could be applied to the Court. The word 
in the original quotation is “death”. T 
take it that quotation is only meant as a 
sort of expression of opinion, that the 
imposition of both fine and imprisonment 
for such an offence was a singularly severe 
one. Now surely that is a matter in which 
a journalist is capable of forming a bona 
fide opinion, having seen Mr. Tayler in 
Court and heard the proceedings. What 
he says of your Lordship, if it is not 
in good faith, then it is not justifiable. 
Your Lordship’s judgment was one of 
singular power and of deep research, most 
clearly bringing before the public that 
which to other Judges would not have 
occurred. Your Lordship in exercising your 
real powers did bring an enormous amount 
of evidence to bear against Mr. Tayler, 
against whose acts you had formed a very 
strong opinion. So, surely, there is no 
dispraise in saying that you had turned 
every point against Mr. Tayler. The 
word “bitterness” cannot be construed into 



INDIAN CASIjlS. 


129 


Vol. XLV] 

In the matter oj banks and fenwick. 

oontempt of Court. It merely applied to 
your Lordship’s manner. It may not be 
fair to criticise your Lordship’s manner, 
nor perhaps in good taste, but really your 
Lordship's manner is sometimes very for- 
cible, very forcible indeed. You did say that 
Mr, Tayler’s apology did aggravate his 
offence, for the apology in the affidavit 
was but an echo of the other. Yet when 
it was read in Court you did not intimate 
that it was improper or objectionable. Your 
Lordship intimated that it was insufficient, 
because it contained no retractation. The 
general opinion then was, that your Lord- 
ship had no further intention to punish, 
but that as the affidavit contained no 
retractation it was insufficient. Yet, surely, 
pity for Mr, Tayler would not overrule 
the anxiety in the minds of the public for 
the honour of the Court. 

The cafo was then adjourned till the 
following day. 


Mr. Kennedy resumed his argument on 
May 4th, He said 1 shall again draw your 
Lordship's attention to the exceptions con- 
tained in the Penal Code. Your Lordship 
seemed to think that the expression of opinion 
was equivalent to criticism. I confess I 
hardly think that is the true construction. 
Expression of opinion i.s a much wider 
phrase than criticism. The framers of the 
law evidently held that fair criticism was 
certainly not libel. When they used such a 
wide term as expression of opinion, they must 
have meant something very different from 
the existing state of the law, or they would 
not have gone to the trouble of defining what 
good faith was. I think here that there is 
an invitation in the Statute for tlie expression 
of opinion in good faith, which is totally 
exempt from punishment, otherwise the 
Legislature is merely laying a trap. 1 cannot 
think this to be the case. In a recent 
calamity, public opinion ran very strongly 
against the highest officials; in fact, it was 
said that they were indifferent about the 
death of thousands of people at the time of 
the Orissa famine which was attributed to 
their negligence and want of knowledge. The 
same opinions prevailed at home, although I 
understand that human means would have been 
totally unavailing to prevent the calami! y, but 
yet a strong opinion was expressed that th i.s 
was caused by the culpable neglect of the 
9 


officials. There was even a suggession .tha 
this province should have a separate Governor 
from home, as the existing Lieutenant 
Governor was the cause of the evil. I think 
that was singularly unjust. Yet there was no 
explanation, no giving of reason*^; still it was 
not punishable because it was in good faith. 
The case put yesterday of a Judge and Jury 
finding a man guilty of murder, and there- 
upon being accused of having condemned an 
innocent man, would be an expression of 
opinion. Might not that be perhaps in good 
faith, although the reasons did not appear? 
Perhaps they might be very w<)ak. Hut yet 
that would not imply a doubt as to the 
speaker’s good faith. The 52nJ section does 
not imply that every one must be completely 
master of his subject, or that his reasons 
must be sufficient and good, and that else he 
is liable to punishment, although such expres- 
sion was made in good faith. Again, the 
publication of defamatory words is extended 
towards words ‘ either spoken, or intended to 
be spoken or said.’ It is not at all an unfre- 
quent occurrence to hear defeated Counsel 
expressing strong opinions against the judg- 
ment which has overthrown them. Yet, surely, 
that cannot be defamation, though perhaps 
erroneous and not fulfilling such demands 
as “care and attention.” Surely the 52nd 
section does not say that good faith must 
he applied in forming opinions, but only in 
expressing such opinions. Of course, if a 
man has no opinion, if he knows nothing 
whatever of the case, what he expresses 
cannot be in good faith. On the other 
hand, if he has an opinion, this section gives 
him the liberty of expressing it. The 
intention of the Penal Code is to extend this 
liberty of expression, yet if no opinion may be 
expressed save after careful study, it only 
misleads the public and contracts their 
liberty. 1 now think it right to read 
Captain Fenwick’s affidavit (Here Mr. 
Kennedy put in and read the affidavit, 
which stated that, the articles complained of 
were inserted bona fide^ and as a fair expres- 
sion of public opinion. Then an article from 
the t\iend of Indian, April ‘i9). Here the 
writer appears to have been in Court and 
seen the reports, and he says that the 
opinion was shared by all in Court, that 
nothing farther than the apology, which Mr, 
Tayler afterwards published in the news- 
paper, would be required of him. 
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And now this brings me to a very 
paiufal portion of my Bubjeot. 1 must say 
that your Lordship's language on that 
oooaflion would naturally lead to the sup- 
position that if Mr. Tayler made the 
apology required by your Lordship, your 
Lordship would be satisiied, a* d that no 
farther proceedings would he taken against 
him. Mr. Tayler did make an affidavit 
which he read to your Lordship and he also 
read the case of Fletcher^ Ex parte <18), a very 
gross contempt, when the Court intimated 
that they would be satisfied with an apology. 
This was read to your Lordship, and >et 
yoa expressed no dissent from such an 
opinion. Of course that was a matter for 
your Lordship’s dLcretion, but sti l 1 submit 
that many would think that, as you ex- 
pressed no dissent, you conseufed to the 
contents of that aftidavit. 1 presume my- 
self that the apology yon referred to was 
that incorporated in the affidavit. The 
affidavit was then before your Lordship. 
Any one might think that you meant the 
apology contained in this affidavit. Y(m 
further said: — leave this remark to Mr. 
Tayler’s considerhtioii.” 

[Tub CuiKF Justicb— I did mean the 
affidavit.] 

Under those circumstauces, my Lord, it 
does seem that it was not natural to presume 
that upon a retraetatinii published as the 
letters were published, it would be accepted 
as sufficient, for although your Lordship 
did not pledge yourself [having Vau Sandau^s 
case (15^ in your mind] that if Mr. Tnyler 
published his apology and retractation it 
would be sufficient, yet the supposition was 
that nothing further would be wanted. Of 
course you did not say so; and people may 
be to blame for thinking so: still that was 
their opinion. This is what Captain Fenwick 
.says in his affidavit, and if that is not 
sufficient, 1 can give the evidence of se- 
veral most res pec table gentlemen whoi-e 
opinions were identically the same, and 
who will testify that that was the state 
of public opinion. 1 mean that if Mr. 
Tayler published the apology as he had 
published the offence, he would be visited 
with no other punishment. 1 don’t myself 
like to give evidence, but really there was 
a great diecuFsioii here amongst the mem- 
bers of the Bar, nnd here that was the 
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general opinion as is also in the outside 
world. The reflections on your Lordship in 
‘‘Bystander’s” letter are very strong, but 
then what you have to consider is, whe- 
ther that was the prevalent opinion caused 
by what you said or by what you did not 
say. Of coarse, if it had been brought to 
your Lordship’s notice you would have 
spoken more fully upon the matter. But 
with that we have now nothing to do. 
What did occur did very naturally give 
rif«e in the general belief that the publication 
of the apology was ail your Lordship re- 
quired. 1 snhrnit, my Lord, that the thing 
for you to consider i.»*, whether such opi- 
nion might not he held bona file. The 
question is whether the course taken in 
Court may not have induced people in 
Court, who had not the same means as we 
had of forming an upinio'i]i of yoiir Lord- 
ship’s judgment, to liave taken such a 
view perfectly bona fide, I can’t help im- 
pressing upon your Lordship the opinion, 
which could most naturally occur to the 
minds of such persons, was that a gentle- 
man of your Lordship’s ability would not 
allow such an impression to arise without 
intending that it should arise. 1 know 
that your Lordship did not intend such 
an impression to arise, but tbe question 
is whether it did not arise bona ilde and 
that this letter was the bona ,1lJe and legi- 
timate expression of the opinion of the per- 
son wlio wrote it. If so, I submit the 
subsequent remarks were nut beyond the 
limits of free expression, even though the 
opinion was founded in error. The latter 
part of the letter is written in a sort of 
lljarishing style and is to me quite un- 
intelligible and 1 am unable to put any 
construction upon it. In that part of the 
letter he says;— “there is a marked differ- 
enco between the dulcet though powerful 
tones of the British lion and the airiere 
pensee gafnui of the Bengal tiger.” What 
the meaning of these words is, or what 
construction is to be put upon them, 1 
certainly cannot nuderstaud. The other 
inculpated letter is, L take it one published 
in the Englishrnin of the 2;;ith April, in 
which a short extract is given from Suther- 
land’s Weekly Heporter, showing that Mr. 
Justice Dwarkanath Mitter appeared as 
Counsel for the Ranee in a case against 
Mr. Tayler, Ranee Usmut Koownr v. Tayhr 
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(19 , and the last part of the letter stated 
what was ermneoas as well as iingram- 
matical. The sentence is as folio wi>: — ‘*By 
this you will perceive that Mr. .lustioe 
Divarkaiiath Mitter, who held a brief for the 
Ranee in this case, afterwards sat as a Judge 
in a canse between the same parties.” This is 
erroneous, because Mr. Justice Mitter did 
not sit as a Judge in a cause between the 
same parties. Rut of what consfqnence is 
it? la it unprofessional or contrary to 
precedent that a gentleman of the Bar 
holding a brief should afterwards sit as 
Judge in a different suit between the same 
parties? It is only a rule of etiquette and 
nothing more that where an Advocate 
taking part in a suit, which afterwards come.s 
before the Court when he !.s on the Bench, 
takes no part in the case. Certainly, the 
suggestion that he sat as Judge in a diiTerent 
suit between the same parties was no im- 
putation on Mr. Justice Dwarkanath Mitter. 

MiCP.-iKK^ON, J. — The whole point of the 
letter is that Mr. Justice Mitter, having been 
Counsel for one of the parties, had been guilty 
of unfair and improper conduct in taking 
part in the case. That was the inrjuendo 
contained in the letter — or why was it 
published?] 

Well, 1 don’t see why it was published. 

M.cphkkson, J. — There is a misstatement 
in the letter, which any one may see.] 

Yes, and it carries its contradiction on 
the face of it. 

[M vCPHRasON, J. — But the letter is nonethe- 
less an offence for all that, when the manifest 
object with which it was written is con- 
sidered.] 

It is hard to see how the letter can amount 
to defamation. There had been a great deal 
of excitement about the matter and — 

[MACPUKRtO.^, J. — The letter itself Is of no 
value one way or the other, except that it 
goes to show the object with which it was 
written, in imputing improper conduct to Mr. 
Justice Dwarkanath Mitter,] 

There had been a good deal of excitement 
about this matter, and this letter came to 
Captain Fenwick’s hands, and he published it 
with a perfectly innocent intention. It is a 
very foolish letter, but nothing more. It 
does not implicate Mr. Justice Dwarkanath 
Mitter or any other person and is perfectly 

(19) 2 W. a. 807. 


immaterial one way or the other. That 
there was and is a great deal of excitement 
about these cases, can hardly be doubted. 
These o ises have excited a great deal of in- 
terest, and y our L irdships need hardly have 
looked around the Court yesterday or to-day to 
see that this is the case, in spite of the heat of 
the weather the Court has been much crowded 
during the last two days, and this shows the 
enormous interest and excitement felt about 
this case as a sequel to the case of Mr. Tayler. 
The public of Calcutta, not only Buropeans 
but natives, had become impressed with the 
value of the principles of Koglish Jurispru- 
dence, and an idea had been engendered that 
some of the.se principles were endangered by 
the action taken by the Court in Mr, 
T^yhfs case (2). In times Ijiig gone by a very 
summary course was adopted towards the 
public in matters which affected the dignity 
of the Courts, in times long gone by, the 
person of the Crown was protected with 
equally stringent prerogatives. The same 
with regard to Ministers of State, and 
remarks upon persons holding high offices 
of Slate were prosecuted and dealt with 
almost as treason. He would remind the 
Court of a case in the reign of Edward IV, 
wnere a man’s deer was killed, and he 
wished that the horns of the deer were in 
the belly of the man who advised the King 
to do this. That was held to be high 
treason. Those days, however, have gone 
by, and the rights of free speech and free 
discussion have been gradually widened 
down to the present day. The greatest 
change is that in the free discussions on the 
doings of public men public men have now 
learned to view their safety, and men now 
see that it is good for the commonwealth 
and for the good of all that there should be 
free discussion, and that if it overstepped 
the proper bounds it should be punished by 
constitutional means. As I have shown, 
the discretionary power of exercising a sum- 
mary jurisdiction in the case of libels upon 
the Court published out of Court, and after 
the termination of a case, has never for the 
last 100 years been exercised in England, it 
wa.s a power to be exercised with the most 
guarded discretion — a discretion which has 
been so guarded in England, that in the 
whole history of English Liw, not one case 
could be found in which English Judges had 
used this power. The only oases in which 
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this power is shown to have been used are 
eases, from the Colonies and the Isle of Alan. 
Under these ciroomstanoes it is not astonishing 
that it has eani^ed great public excitement, 
and it is not astonishing that the Court 
should have been crowded as it was 
yesterday and to-day. I have now, my 
Lords, only to close by repeating what I 
said before, that 1 can hardly feel the 
administration of justice and the respect 
felt for this Court could receive a heavier 
blow than they have received by these 
proceedings of your Lordships, when it is 
remembered that these proceedings of your 
Lordships may give rise to an impression that 
your Lordships consider a Jury cannot be 
safely entrusted with the administration 
of the law. 

Mr. Pafd then rose to address the Court. 
He said: — Alay it please your Lordships. 
The duty of showing cause against the 
Rule made by your Lordships which de- 
volves upon me, imposes on me a task at 
once painful, delicate, diilioult and em- 
barassing. 

Painful, because I shall have to offer 
remarks upon the conduct of the Chief 
Justice, who is entitled, by bis well known 
services and immense talents, to a respect 
wbiob is acknowledged and felt by all 
who know him. 

Delicate, because in my duty to the 
Court and my client 1 must be careful 
not to overstep the bounds of propriety on 
the one band and must yet push every 
argument to the utmost limits on the 
other. 

Difficult, because 1 have to contend 
against what may be considered to some 
extent a foregone conclusion in the minds 
of your Lordships, based upon mature 
judgment and reflection. 

Lmbarassing, because it is clear that 
whatever arguments 1 may take up. have 
already been considered and weighed be- 
forehand by your Lordships, besides which 
no specific grounds are laid down against 
which I have to combat. 

The learned Counsel then proceeded to 
show how greatly indebted the community 
was and should be to the Chief Justice 
for having swept aside the cobwebs of 
confusion, and for having substituted clear 
grounds of law in laying down the Penal 
Code, which existed only in this country. 
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Whatever accusation might be made 
against Captain Fenwick surely everybody 
would acquit him of malice, or of deliberately 
bad intentions. Whatever faults he bad 
committed were errors of judgment. Steady 
justice was to be considered as much the 
indication of public liberty as the 
freedom of the press. From the earliest 
records of civilisation, authority and 
liberty had always been in coii’ 
test. In order that the two may act 
in conjunction and harmony a line of 
definement must be drawn, a very difficult 
problem indeed, if it was to be governed 
liy the precedent of cases which occurred 
in England 40 or 50 years ago. Some 
Judges have held very singular opinions on 
the subject, and, therefore, in that necessary 
definement one should rather he guided by 
the principles than the conclusions oF those 
oases. It would, therefoie, be better to 
confine the argument to the question of 
the law, as to whether the Court had the 
right to try a case in which it was itself 
interested. Nothing published after the 
termination of proceedings could be held 
practically as oonfempt. Mr. Justice 
Wilmot’s opinions are often commented 
on, but they are not sound, because they 
will not accommodate themselves to the 
present times. He, however, was not, 
according to Lord Campbell, a very bright 
genius, and his opinions must be regarded 
as speculative opinions. 

Whenever cases have come up of libels 
after the termination of proceedings the 
Judges have always refrained from exercis- 
ing their rights of pnniahing. Sir Samuel 
Romiliy at one time held a strong opinion 
on the existence of this power, but found 
he had gone too far, and he afterwards 
retracted. This letraotion is a matter 
worthy of consideration, considering the 
eminence of his position, his learning, and 
the benefit he conferred on society (18, 
Adolphus and Ellis). No case in England 
had gone to the extent that a contempt 
after proceedings could be puniphed sum* 
marily [Crawford^if case (16)J. In that 
case it was considered there was no ques- 
tion to go to the Jury, for the publisher 
had admitted publication, and in those 
days before Fox's Bill, the question of 
construction was one for the Judge. 

Here was a manner of proceeding in 
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wbioh the whole arsrament was one of law. 
Therefore, trial by a Jury was absurd, as the 
fact of the publication and authorship 
was admitted, if the construction to be 
placed on a libel was for the Court to 
decide. Tn the judfirment of Mr. Justice 
Patterson, it was stated that a case might 
be conceived, which would have the effect 
of paralysing the proceeding-^ of the Court. 
I can conceive such a case, bat I thought 
it must be more than mere defamatory 
matter. If a threat were made that your 
Lordships would be resisted in going to 
Court, that would be a proceeding which 
would be likely to have the effect of paralys- 
ing the action of the Court, as it would 
be actively impending the administration of 
justice. If the world did believe your 
Lordship’s judgment to be severe, and 
Captain Fenwick said so, it would have 
no effe'*i in paralysing the action of the 
Court, and the equanimity with which your 
Lordships sat there would not be disturbed 
in the least. In no case in England had 
the Judges gone the length contended for. 
It was said that the Court could not pro- 
perly punish as contempt anything which 
would not interfere with the working of 
the Court, and I can imagine many cases 
in which the Court might well exercise 
ibis power. In the case of the King v. 
Faulkner (3) it was held that a Commis- 
sioner of Bankruptcy had not the power 
to punish for contempt. I contend that 
the letter reflecting upon the sentence of 
his Lordship as severe was not an obstruc- 
tion in any way. In the case of Reg. 
V. Almon (4), Lord Campbell’s Lives of the 
Chief Justices, Volume page 297, the 
judgment of the Chief Justice Wilmot 
begs the question which it proceeds to 
prove. It says the Court has power because 
it has the power, but shows no instance of its 
exercise. 

It is for the Court to say if they are 
satisfied with this judgment. The Judge does 
not know where the power comes from. 
Thought is here lost in language. (Here 
Mr. Paul read the note of Lord Campbell, 
to the effect that it was inexpedient for 
a Judge to exercise this power, and that 
the proper way to proceed was by criminal in- 
formation). 

The matters here complained cf are 
pot scandalising to the Court. To think 
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so would be to give the words ' too 
wide an interpretation. That is a ques- 
tion for a Jury. Van Sandau's case (15) 
does not come within that class. Where 
the Court sees a direct attempt to obstruct 
the proceedings, then they are justified, 
but in Captain Fenwick’s case, the supposed 
obstruction is from some reasoning or 
some argument; and then the Chief Justice 
says the Courts had better be shut up, it is 
the inference of intention. 

Times have changed and the severity 
of the law is now much mitigated. With 
regard to this, whole pages of legal 
literature teemed with oases of great in- 
justice done by Judges under colour of 
law. I need go no farther than to instance 
the judgment of Sir John Finch in the 
case of Hampden (20), in which everything 
was exhaur.ted to show that in that case 
the right way of proceeding had been 
adopted, and to uphold in the strongest 
manner the divine rights of Kings. 1 
understand your Lordship to say that if 
the misrepresentations had been confined 
to misstatements without anything being 
based on them, no notice would have been 
taken of them. I understand that your 
Lordship considers the lelter of “Bystander” 
to he a contempt as reflecting upon your 
Lordship’s character and also that the 
advertisement calling for subscriptions was 
also a contempt of Coart, as being intended 
as a demonstration against the Court. I 
have already submitted, on the authority 
of a number of oases, that in cases of 
libel of this sort on a Judge, after pro- 
ceedings had ended, the Court had no 
greater powers than an ordinary individual. 
There were other ways than the present 
course of proceedings by which the honour 
of the Court might he protected, and the 
menial capacity of a Judge ought to be 
of such a nature as to prevent him from 
placing himself in the position of Prosecutor 
and Judge in the same case. With regard 
to the animadversions in the letter of 
“Bystander”, no doubt the word “ruse” is 
one calculated to annoy your Lordship, but 
1 hope to he able to show to the Court, 
although the word was not one which I can 
approve of, that it was really intended to 
express an impression which had gone abroad 

(20) (1640) How. St. Tr, ^2h, 
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that your Lord«hip had givfii Mr. Tayler 
to understand that his apoh gy would be 
aofcepted, and had thus punished him severely 
without even mentioning the apology. 

With regard to wdiat was said to be 
the grossest libel — the opening of the sub- 
Roiiption as demonstration against tbe 
Court — Mr. f^nul mentioned tliat in olden 
times, the Judges had very curious ideas 
upon the liberty of the subject and the 
firmness of the British constitution. If 
almost anything was done, it was given 
out that the constitution was in danger. 
Even in later times a great deal of un- 
enlightenment clung to Judges of high 
standing. In Lord Ellenborough’s speech 
on S r Samuel Romilly’a Bill, reported in 
the 233rd page of the 3r(i Volume of 
CampbeH’s Lives of the Chief Justices, 
he strongly recommended that the punish- 
ment of death for felony to the amount 
of five shillings should not be abolished 
and 80 late as 183J, Lord Tentfrden 
strongly opposed the abolishment of capital 
punishment for the offence of forgery. Mr, 
Paul then proceeded to read Sir A. C-‘ck- 
burns’s remarks in the case of ]| o6*mi 
V. Walter (ill already cited by Mr. Kennedy. 

In modern days Judges do not go un 
the acts of their predecessors, they do not 
deliver judgments in such and such a manner, 
because others have been of a similar 
character (here Mr. Paul cited several 
cases of overruling). The law as it is 
written is adamantine and immoveable, but 
tbe unwritten law is so elastic that it 
adapts itself to the present time and judg- 
ment can, therefore, be guided by pr ipar 
discretion. If a dissent of opinion be con- 
tempt, then it is impossible to know what 
is nor contempt, and one is at a lo^s to 
discover what and where the bounds of 
contempt exist. The Karl of MioclesfiRld 
was fined .G 3,0U0 and because the King 
dissented from the opinirn of tbe Hjuse of 
Lords, he ordered the fine to be paid 
from the Privy Purse. Suppose a case of 
a man who had been fined, and that fiiio 
were to be paid off by any one in Court, 
is this a case of contempt? There is the 
case of the Corporation of Y'lr mouth, in 
Dausford and Bast, on wbicn the pre.sent 
case is judged. Bjt surely that is 
carrying the law too far. Woeii a man 
expresses his opinion that a verdict ic 


wrong, or declares it to be so, it does 
not follow that he says it is infamously 
HO or that he even thinks so. In the 
present case there has been no obstruction 
of justice, and he was at a bss to con- 
ceive how it could be construed into a 
contempt of Court except by a process of 
harsh reasoning. There are wrong verdiors 
every day. In times past perhaps Juries were 
m iro subservient to t he .ludges, and perhaps 
that Wf^is the reason there are so few oases on 
record of reversal of sentences, but that does 
n'»t say that they were not unjust. Provided 
that they are deserved, animadversions on 
wrong judgments or on any public acts 
of any public mtn were of berietit to 
themselves and useful to the general 
community. If there were no liberty of 
the Press, then a Justic; could say 
wlia^’ever he liked or pleised, 

K/en if their Lordships onsidered that 
Captain Fenwick cu^ht to be punished, 
even then they w*)uld surely acquit him 
of any endeavour to sap the ad oiinistration 
of justice. But it was snbmittei that the 
present case was one for a Jury who were 
unitit.eres*^ed 

(Court adjourned.) Upon the ro- assembling 
of the Court after a short adj jurn neut 
for tifiin, Mr. Paul resumed his argii men f, 
Ho said that in the judgment of Mr. 
Justice Duller, that learned Juige 
Hiemed disposed to consider that all 
ani mad versions on the proceedings of Courts 
should bfi prevented. He (Mr. Ptml) 
submitted that an opinion pronunosd 
adverse to the judgment of a Judge and 
Jury is perfeorly justifiable if not of a 
cilumnious nature, 

[M i.N, J, -Surely that is not 

di. spa ted.] 

Mr. h'aul said that was the decision of 
Mr. Justice Biller in the case he had 
referred to. He (Mr. Paul' would only 
say that he was one of those who, when 
occasion required, expressed himself strorig- 
ly in oases where he felt strongly. There 
had been cases of Judges of the High Court 
expres^^ing themselves in strong languige. 
Mr. Mub nitted that if an article wts 

written and pablishel file, the r^i-ons 

ought nno tn be tes^-a i by t’le aavcceU 
l-igm, fur if H ), the (d »V:i;M as it of the 
wjrid wjjld rest in tne haadi of (wj or 
three paraoos. If that were, jA.soJ: hie 
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IjDrdsbip the Chief Jui^tice’s deoiaiona 
coaid be never aaaailed, if the reasons of 
anything which was alleged against them 
were to be pat to the severe test of 
logic. Mr. Paul then qnnted the case of 
IJurro Gkunder Hoy Ohowdry v. Shooro* 
dhonee T)ehia (21), where the present Chief 
Justice had made use of strong language 
ill expressing his opinion, and had said 
that to come to the eonolusion come to 
by the majority of the Judges in that 
case would bring discredit upon the law 
and upon the administration of jastioe. 
Mr. Paul continued and contended that 
in oases of this kind it was necessary 
that not only the words but their intent 
should be calumnious before it could be 
made an oifenoe. Mr. Paid maintained 
that these articles did not come wthin the 
meaning of the word contempt, as the 
judgment of the Court in the case 
referred to was gone and final. He would 
now proceed to interpret the law with 
regard to the liberties of the press. It 
was a noble example that h trd Brougham 
showed when in trying a question reKting 
to the privilege of members of the H mse 
of Commons, he did not hesitate to oast 
aside certain decided oases, when it 
behoved him to do so. Hj iMr. Paul) 
asked their I^.irdships to do the same. 
Mr. Paul also read some passages from 
Mill on Liberty defining the right of 
criticism of public men. 

He then summed up this portion of bis 
argument by submitting that he was 
right in stating that with the exception 
of two Colonial oases, one of which was 
Orawford*8 case (16), in whr»h the details led 
him to believe that although the Court 
was not sitting, yet the proceedings were still 
pending, for in that case Mr. Justice Earle 
said that it was quite possible to onrioeive 
oases of contempt calculated to paralyse 
justice and, therefore, the (vourt would 
vindicate its administration, and that it 
was for the Court in each case to decide 
whether it amounted to that. If the suit 
had been terminated these observations 
would not have been applicable. 

Sir Simii.^l Romiily, a great man and 
one who had done very much for the 
good of the country, and who was a 

(21) 9 W. U. 408; B. h. R. Sup. Vol. 985. 


great authority, gives an account of 
certain proceedings before Lord Erskine. 
Tney are stated in 6 Lord Campbeirs 
Lives of the Chancellors, page 565. lie 
states the facts and arguments in a case 
in which he had endeavoured to persuade 
Lord Erskine to exercise this jurisdiction, 
but L )rd Erskine had declined to commit. 
Sir Simuel R^rnilly made some very 
harsh comments on Lord Erskine’s conduct 
but eventually he had himself retracted 
his arguments, and said he believed that a 
contempt of this kind ought to be prosecuted 
as a libel. And in MclMrmotfs case (7), 
the facts were open when leave to appeal 
was applied for. Lird Westbury saw the 
necessity and gave the leave to appeal, 
thus marking his disapprobation of the 
committal, and although subsequently 
that was rescinded, that proved nothing, 
because it was merely refused as there 
was no jurisdiction to entertain an appeal 
in the case. 

In the case of Wallace^ In re (17), gross 
charges were made against the Chief 
Ju.^lice by letters sent to him, and before 
the proceedings were terminated, and 
that of course came within the class of 
direct contempts, because the letters 
containing the iiisuUs were sent direct to 
the Chief Justice. 

Therefore, the case was narrowed down 
to the case in Wilraot and a case which 
ocouried in the Isle of Man, which shows 
that the power was doubtful and did not 
prove satisfactorily that a man could he 
punished for remarks made after the 
onclusion of the procsedings. The 
question seemed to be an open question, 
which, if properly considered, would show 
that no such power really did exist. The 
next subject was the mode of proceeding 
to be adopted, supposing this to be a 
case in which the Court still retains of 
the opinion that they have a right to 
punish. In order to show oases where 
that power clearly existed, Stockiale. v. 
Hansard (22) shows the general opinion 
that such cases ought to go before an impar- 
tial Jury. Then as regards Birch v. Walsh 
(6), no grosser cise could be conceived 


(22^ 9 Ad. A Ell. 1; 2 Starkio 204; 2 P. A 

D 1- St. Tr. (n. s ) ^ *1 ^ 
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Uuin this, and yet the Court thought that 
the aafety of its honour was not impeached, 
and that the futile attempts would but 
recoil on the authors. Letters Patent, 
186;), peotion 80, is already before the 
Court, and here if the offence does not 
florae under the second exception, then it 
is plainly defamatory and consequently 
triable under the Penal Code. In Long 
ire//e.s/^j/’.s* cast (1) Lord Brougham 
considers that the proceedings for contempt 
are criminal proceedings. 

Here in tho present case was no specific 
charge. 

[The Chikk Ji’STiOK. — The charge is for 
publishing those letters and notices 
which are in themselves centempts of 
Court.] 

Yes, but there is no specific charge. 

[The Chirk Jdstick. - Then how would it 
be it) the case of an indictment which 
would only say:— “That on a certain day 
he did publish and set forth certain 
articles?”] 

Then, my Lord, there would be an in- 
nuendo. 

[The Chikk Justice. — If you are ignorant 
as to what 1 complain of I will tell you.] 

In the case of imliotment there would 
be a Prosecuting Counsel. 

[Thk Chief Justice.— B ut if there were 
none?] 

Then the defendant should be told. 

[The CiUKK Justice. —The substance of 
the letters and the advertisement was to 
get up a demonstratinii to teach the Chief 
Justice a lesson, and the article stated 
that the Chief Justice would raise a 
storm which he would not find it easy to 
quell. Those were the letters which formed 
the contempt. Do you wish an adjourn- 
inetit, Mr, Paul, to consider the charges 
as now explained? ] 

Nr, ray Lord, but I submit that niy 
client is prejudiced in not knowing the 
precise charge brought against him, and 
which he is expected to meet. 

Mr. Paul went on to state that the oourpe 
adopted by the Court had prejudiced his client, 

and was a course which ought not to be 
resorted to except where it was imperatively 
necessary. There was a definite punish, 
merit provided for defamation in the Penal 
Code, and a definite way of trial provided 

for speh cases, It was never intended that 


offences of this description should be dealt 
with in a summary miinner. Mr, Paul 
then referred to the jurisdiction of the 
Siidder Court in cases of contempt, the 
punishment for which could not exceed 
a fine of Rs. 2C0, or a month’s imprison- 
ment where the fine was not paid. In 
America, it was stated in Kent’s Cora- 
meiitaries, Vol. 1, page 821, that the 
Courts could only .summarily punish in those 
cases where the contempt was committed 
in the face of the Court, or was such as 
to obstruct the course of justice. This 
Court was precluded from punishing except 
by the Penal Code, and the Penal Code 
can only punish such offences as come 
under the sections in that Code. The ques- 
tion was whether what was printed as 
?j:ma fide criticism might be a better kind 
of opinion hut not necessarily more hnna 
tide than the mere expression of opinion. 
The well' known case of >; Judge in the 
Colonies who was told to give his opinions 
but not his reasons for those opinions i.s a 
matter of history. 

On the 18th April a warrant was issued , 
and Mr. Tayler appeared in answer and 
admitted the authorship of those letters. 
In commenting on Mr. Tayler'* s cast (2) 
his audacity and his carelessness were 
certainly indefensible. The Chief Justice, 
therefore, brought a strong artillery t»f argu- 
ment to bear against him. On the ether 
hand Mr. Tayler had some reasons for 
coniplairiii'g, although not sufficient to 
justify him, hut still he felt mortified 
against Mr, Justice Mitter, Yoi this did 
not warruTit his careless wsy and the style 
in which those letters were written. Mr. 
Justice Mitter might have retracted what 
he had said as to Mr. Tayler being 
directly guilty of fraud, a statement which 
there was not a tittle of evidence to prove 
so far as it meant personal fraud. There- 
fore, Mr. Tayler had a grievance which 
might have been some extenuation of his 
conduct and have mitigated his offence and 
ou those grounds his sentence might h.ave 
been less severe, yet not one observation, 
not one remark, appeared in the long and 
carefully considered judgment pronounced 
upon him, to show that there was a single 
point in his favour. It did not say that 
he was galled or that he submitted at 
once-- which he did without complaining 
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of his arrest. His submission and his apology 
might have baen sutfi.jieiifc and could have 
baan accepted. In the outside worll his 
wrong WAS supposed to be true. Yet the 
Chief Justice went to worli with all the 
zaal a id labour for which his judgments 
are conspica )in t > tern every point against 
Mr. Tayler. It would be no compliment 
were one to say that the Chief Justice had 
been oarefol in preparing his judgment. 
Yet that judgment shows in no way that 
Mr. Tayler was suffering under irritation 
which might have given him some cause 
for his conduct. Mr. Paul then proceeded 
to refer to the 3rd occasion when 
Mr. Tayler was brought up, when he 
presented a petition and made a further 
apology. 

[MacphemsON, J. - The fact of his making an 
apology did not entitle him to his discharge as 
a matter of right. ! 

Mr. Paul said that it was a matter of expec- 
tation that if he did apologise he would not 
ba subjected to any further punish m^^nt. In 
I he case * in whi^di Mr, Piftard and Captain 
Francis were tried for contempt of Oourt, 
the Court wan satistied with an apology 
expressing sorrow fir what had occurred in 
lien of hU punishment. 

[MACi’dEKS )N, J. — All I meant is that a 
mill cannot claim immunity from punishment 
from the fact of having made an apol )gy for 
hi.s offencH.s.] 

Thk CnimK JtiSTics. — SapnosG a man were 
to knock another person down in the street, 
and on being arrested, make an apology. 
Would he be entitled to consider that sufficient 
amends ?] 

Mr. PawZsaid that in Van Sandau\9 case (15), 
which was a very gross one, a simple apology 
was held to be sufficient and quoted Sir 
George Rowe’s remarks in that case, wherein 
he said he would be unwilling to inftiot 
punish ment if he could find a single expres- 
sion of regret. Mr. Paul said that he consider- 
ed Mr. Tayler’s first apology to have been a 
sufficient one, and that when he expressed 
his sorrow, that implied all retractations and 
he did notthinl. it was nece.spary for him to 
retraefc everything, and .say in so many words 
that what be had said was false That 
apology appeared fo him (Mr. Paul) to have 
been a sufficient and ample one and t his 

Mr. PiJlfard and Caylain Francis^ In re, (ISSS) 1 
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formed one of the grounds for the writing of 
the letter of “Hystander”, which bad been 
referred to. When it was pointed out to 
Mr. Tayler that his apology contained no 
retractation, he made the only retractation 
he could. Under the circumstances, nothing 
had been said to Mr. Tayler but that his 
letters were a contempt, and his apology 
was therefore a general one. He was 
not told of any particular contempt in 
any of the letters and when he begged to be 
allowed to retract everything which the 
Court considered to be a contempt, he (Mr. 
Paul) eunsidered that to be quite sufficient. 
Another fact was that his Lordship in hi.s 
judgment on Mr. Tayler did not mention one 
word of his published apology, hut after 
passing his sentence he said somelhing about 
it. It might very naturally have happened 
that in a long and elaborate judgment like 
that, his Lordship might have forgotten to 
mention it, but outside people had criticised 
the omission: and it had been mentioned that 
although the published apology was one 
which emanated from the suggeslion of the 
C/hief Justice, yet that his Lord.sliip had not 
once mentioned it in his judgment nor 
taken it into consideration in mitigation of 
punishment. 

[Thk Chief Jui^tick said that after the 
delivery of his judgment he t«dd Mr. Tayler 
that if he made certain additions to his 
apology which had been already published, his 
punishment would be laitigated.J 

Mr. PowZ said that the apology which Mr. 
Tayler had been required to make was a most 
abject one, and he w.is surprised that that 
gentleman did not con^^i ler liis reputation 
to be worth more than a month’s imprison- 
ment. 

[The Chief Ju.stick. — I do not consider the 
apology was an abject; one.] 

Mr. Pa?d said that it appeared to him the 
apology wa.s a moat abject one, as Mr. Tayler 
stated that what he said was unwarranted 
and wholly without fundation. He (Mr. Paul) 
would have suffered six months’ imprison- 
ment, no matter bow much in the wrong he 
might have been, rather than make saoh an 
apology as that. However much sympathy 
Mr. Tayler might have had at first, he had 
since altogether lost it by suoli conduct. He 
did not blame his Lordship for demanding 
the apology, as it seemed to have been fixed 
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in bis mind that Ruoh an apology was 
necessary. Mr. i’aul mentioned the fact 
that Mr. Tayler's fitial apology was not to be 
received till a week after the judgment had 
been pronouneed, so that it was seen that 
his Lordship had fully made up his mind, 
no matter what apology was given, to 
sentence Mr. Tayler to a fine of Rs. 500 
and a week's imprisonment. He only 
referred to this in order to show a reason for 
the misunderstanding which had arisen. As 
regards the law of the case of Wellesley v. Luke 
of Be.fwfort (1), that was a case in which upon 
only an apology being made the order was 
diacliarged, which rIkiws that an apology is 
sufficient s(»metimea. And further, ihe Chief 
Justice expressed no opinion that the affidavit, 
or rather the apology to the affidavit, was 
an aggravation of the offence, until he 
delivered his judgment, yet that affidavit 
was before hini. 

' The Chief Just.oe. -I was not advising 
Mr. Tayler. j 

No, my Lord, but you gave the irapres- 
sion that if the affidavit was rectified 
and the apology published, Mr. Tayler would 
be discharged. 

He then continued. — There was nothing 
in the character of tlie Chief Justice to 
induce the editor to caluminate and attack 
him. In fact he only said that in ca.se he 
carried his dsctuni too far he would raise a 
storm. There is surely no contempt in that. 
The only dictum was that the printer and pub. 
lisher would be proceeded against; naturally 
the editor took offence at this, Thisdi J not 
refer to anything tl.e IHoneer had said. The 
Pioneer contained no dictum. It was the 
Friend of [ndii that contained the dictum 
which the editor thought was going too far. 
Since the Court has signified its disapproba- 
tion, the newspaper has been silent on the 
subject and in no way endeavoured to pre- 
judice proceedings. 

[MaCPHEkson, J. — The article of the 26th 
April states or at least imputes that the 
Chief Justice acted wrongfully and attacked 
and turned everything against Mr. Tayler 
that he possibly could, and then protests 
against the cruelty (not the severity) of the 
sentence. There is a vast difference between 
cruelty and severity. The poetry must be 
taken as part of the article.] 

Mr. Paul said that this was merely an 
expiession of what the public opinion was. 


Surely an editor is not responsible for an 
opinion that prevails or for expressing it. 
The Friend of India had done the same 
thing. He himself thought that Mr. Tayler 
would have been discharged, fn fact from 
what the Chief Justice had said on Tuesday, 
he (Mr, Paul) did not attend on Saturday 
although he was watching the case for Mr. 
Tayler -for in fact he thought that nothing 
farther would he done. Many people thought 
that the public apology was not fairly treated 
and, therefore, they thought the sentence a 
cruel one. Excsptioii should not be taken 
at that one word “ cruel ” here, which merely 
meant harsh, and nothing more. The editor 
had never had a wish to impute malice to 
the Chief Justice, or he would not have 
paid the tribute he did to ihe Chief Jastice’.s 
talents, etc., which he did in the lines 
directly precsding the word ‘cruel.” Surely 
the Chief Justice was a little too sensitive. 
There was not one misstatement, not one 
hostile criticism even, and could that article 
bft called mala fide ? It was difficult to 
convince a Judge who himself had to put 
what construction he pleased on the sentences 
he found offensive and to judge of their 
meaning himself. Did the Chief Justice 
think that a Judge who thought he had dotie 
right sliould not be told he had delivered 
a cruel judgment (meaning a harvsh judg- 
ment) if that judgment had been unneces- 
sarily severe ? After all the Chief Justice 
did go unnecessarily into the p st life of 
Mr. Tayler and the hearers upon that thought 
the judgment cruel. 

The Chief Ji'stioe. — The object of that 
jndgmeiit was to justify the Court and not 
to attack Mr Tayler, ] 

Mr. Paul here mentioned the very strong 
remarks which had been made on Mr. Justice 
Shee and the Jury who had tried Toomer 
when almost every newspaper in England 
denounced both the verdict and the sentence. 
He continued; Mr. Tayler had a grievance 
and in consequence of that be did very 
unwisely insult Mr. Justice Mitter. The 
Chief Justice’s high and exalted position 
prevents him from seeing disappointed 
suitors, and from witnessing what such 
men feel. Mr, Tnyler knew that he 
was not in the oountry when the fraud was 
commitr,edso that at the most he could only he 
accounted guilty of a constructive fraui, not 
of any moral fraud. Had Mr. Justice Mitter 
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Baid that the fraud was perpetrated by Mr. 
Tayler’n agent ail would have been well, but 
he did not do so. 

Mr. Fatil then proceeded to comment upon 
the judgment, showing that ^Mr. Tayler 
really had bjen aggrieved. The Chief Justice 
in his judgment in the case of Zuhooroonissa 
against Mr. Tasler said that it was unneces- 
sary to consider the que#<tion whether there 
had been any fraud or concealment. To this 
judgment the Hon’ble Mr. Juf^tice Mittersaid, 
*T entirely coiicur,” and when the Chief Justice 
said that it was unnece.ssary to enter into the 
question, Mr. Justice Mitter held that it was 
not necessary to decide, for that was part of 
the Chief Justice’s judgment, and then 
he went on and found that Mr. Tayler 
had been guilty of both fraud and con- 
cealment. There was no evidence before 
the C3uurt in that case to justify Mr. 
Justice Mitter in saying that Mr. Taybr 
had committed fraud. All that could by 
any means have been said upon ite 
evidence was that a fraud had been 
constructively comiintted on hehalf of Mr. 
Tayler, hut not by him, because all the 
tiansactions with AhmedoolJah were con- 
ducted by Knay at Hosj-eiii, who was acting 
as flgeut for both parties. 

The Court then adjourned to the following 
day. 


Mr. Paul in resuming his argument the 
next morning said that when the Court 
rose the day before he was still on the 
subject of the article of the 2t)th April, 
with reference to that part of it which 
stated that every possible point had been 
turned against the accused. He (Mr Paul) 
had also endeavoured to show that Mr. 
Tayler had good grounds for complaint 
against the decision of Mr. Justice 
Dwaikanath Mitter, and concluded by 
showing that although the Chief Justice 
had declared it to be unnecessary to 
decide whether there had been any 
fraud or concealment on tbe part of 
Mr. Tayler, Mr. Justice Dwarkanath 
Mitter, after deolaiing his ooi^cnirenoe in 
the judgment of the Chief Justice, went 
further, and expressed what he (Mr. Paul) 
Qonld ih't help thinking was a dissent 
from the jadgriient of the Chief Justice, 
that it was unijeoeasary to decide that 
fraud had i.been «(committed. Mr, Justice 
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M liter's judgment was as follows: — “j 
entirely concur. 1 feel no hesitation in 
hnlding that the plaintiff is entitled to 
recover both upon the ground that she 
has paid a debt due from Mr. Tayler 
to Ranee Usniedh Koer when she was 
under no obligation to pay it, as also 
upon the ground that a fraud has been 
perpetrated against her by Mr. Tayler in 
concealing from her the fact that the 
estate sold by him to her was under attach- 
ment in execution of a decree of Court. 
1 should have been extremely sorry if the 
state of the law were otherwise” As to 
the duty of the Judges, be (Mr. Pan}) 
must refer to the Bench as it must know 
better what its duties were than any of 
the outside world, but it struck him that 
it behoved Judges to be particularly care- 
ful in the expressions used in their judg- 
ments, that the ordinary meaning was to 
be given to the words used, If a Junior 
Judge thought that the judgment of his senior 
required to be made stionger by fuitber 
remarks it was his duty to make them 
and to give his reason for doing ao. Ifut 
in this case no rcafson was given as to 
why, when the Chief Justice had declared 
it was unnecessary to go into the question of 
whether there had been fraud or not, the 
Junior Judge should have conniderf^d it to 
be his imperative duty to come to a 
finding directly oppo.site, without assigning 
any reason. He (Mr. would assume, 

BB indeed tbe judgment showed, that the 
bargain for the sale of the estate was 
altogether carried on between Enayut 
Hos^ein and Ahuifedunllah and that Enayut 
Hossein acted in the matter as the agent 
of both parties. Enayut Hotaein stated 
that Ahmedoollah knew of the attachment, 
and that he had told him of it. Mr. 
Tayler was at a distance at the time 
and took no part in the proceedings, and 
how therefore was he to know (hat Enayut 
Hos^ein, who was acting as agent for 
both parties, had kept concealed a fact, 
which was in his knowledge, from his 
other principal? Justice Dwarkanath Mitter 
did not ^ay in hie judgment that the 
agent of Mr. Tayler had oommitted fraud, 
and that Mr. Tayler was oonsiruoti veiy 
responsible for the acts of his agent, out 
he taid that Mr. Tayler had cunimittet a 
fraud himself, and he (Mr. Paul) contended 
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that that oinolasion was arrived at with- 
out there boitif? a tittle of evidence to 
support it. Mr. Tayler never took any 
part in the contract with Ahmedoollah 
from bej^inninff to end, but left it all to 
his a^ciit, and an amount of moral obloquy 
had been thrown upon him which there 
was not a tittle of evidence to support. 
The Chief >1astice in his jadgrment had 
expressed liis disbelief in the evidence of 
JOnayut Hossein and his belief in that of 
Ahmedoollah, not from tie fact that the 
evidence of one was preferable to the other 
by reason of character, but from a chain 
of circumstances. His Lordship had 
shown in lii.> judj??iiHnt that if Knayu* 
Hossein was to he belie\od, there would have 
been something done which had not been 
done. He would ask his Lordship to bear 
in mind these facts. The judgment on the 
original case was tantamount — perhaps not 
to a direct charge of perjury against Knayut 
Hos.sein, but sufficiently so for Mr. Tayler 
to hold and express the opinion that the 
Court had considered he had been guilty of 
perjury. He would now refer lo Mr. Tayler’s 
petition for a review of judgment. In that 
petition Mr Tayler said as follows: — *‘A11 
your petitioner now desires to do is to inform 
the Court that the sfa-ement put in and the 
evidence given by Knayut Hossein and his 
creatu es are totally false”. This was a 
statement of fact and was noth lag more 
than what the Court had already decided in 
its jiidgraent. Mr. Tayler’s petition went 
on — “and was made and given without the 
approval, c uicnrrenci* or knowledge of your 
petitioner, and in direct opposition to the 
instructions given by your petitioner to 
Knayut Hossein before his departure from 
India”. Mr. Tayler said that the fabric of 
the defence set up by Ennyut Hossein was 
directly contrary to the instructions he gave 
him before leaving for India. Mr. Tayler 
never disputed nor wished to dispute his 
liability for the money and when the action 
was brought against him, the defence set up 
by his agent was directly contrary to the 
written iiistractions which he had left behind 
him. Mr. Tayler, as far as he was aggrieved, 
was satisfied by the statement that the Chief 
Justice had not made any imputation of 
moral fraud against him, and he accordingly 
bowed to the judgment. The Court allowed 
the proceedings for review of judgment to 
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goon and Mr. Tayler fully believed that 
some justice would be done him in that way. 
He had put in a petition which he had 
verified by affidavit, praying that the words 
used in the judgment of the Hon’ble Mr. 
Justice Dwarkanath Mitter might be 
in some way retracted or modified. This 
might have been done without detracting 
from the gravity of the judgment in any 
way. The course of justice did iioc require 
that the words should be repeated and though 
the Court was right when it said that it 
could not go on to a review of judgment in 
a case where the party applying to the 
(Tmrt did not express himself aggrieved at 
the decree, the Court might have done 
something for the reputation of Mr. Tayler 
by retracting or modifying the remarks which 
had been made against him. That migiit be 
done by stating that the fraud imputed to 
Mr. Tayler was fraud committed by Mr. 
Tayler’s agent in his absence. In the judg- 
ment of Messrs. Norman and Loch, in the 
Tioaree case, words which were used in the 
judgment were afterwards modified, and the 
same might very well have been d> ne in 
this case. Mr. Tayler could not be oonsidei'- 
ed to be an active party to the perpetration 
of the fraud as he was absent in England at 
the time, and when the negotiations were 
going on with Ahmedoollah, Mr. Tayler was 
only constructively negotiating with him 
through his agent Knayut Hossein and not 
actively. Mr. Paul then submitted that in 
order to correct what was found to he an 
error in a judgment it was not necessary 
that there should be a reivew of judgment, 
and the Court, in the case of an error in a 
judgment wdiich was admitted in itself to be 
a correct judgment, had power to rectify 
the error, by retracting or modifying the 
expression to which exception had bsen 
taken. Jf a date in judgment was found to 
he wrong or the names of parties were 
declared wrongly or a genealogical tree was 
not properly placed in the judgment, it 
would not be necessary to apply for a review 
of judgment in order to correct them. His 
Lordship the Chief Justice in refusing the 
application for a review of judgment said: 

appears to me that there is no ground 
for reviewing the judgment. I have read 
very carefully the judgment which I deliver- 
ed in this case, and see nothing in it which 
T can retract. 1 did remark upon the jndg- 
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iiient of the Subordinate Judge, but abstain- 
ed from expressing any opinion as to whether 
there was any fraudulent concealment on 
the part of Mr. Tayler”. In the course of 
Mr. Justice Hitter’s judgment on the same 
application, be said: — I wish to add, ho*Y- 
ever, that 1 should not be justified in with- 
drawing the remarks in question upon an 
ex parte proceeding of this kind. Enayut 
H ossein is not before the Court, and so far 
as the the plaintiff is concerned she is in 
no way interested in opposing this applica- 
tio»s inasmuch as the petitioner is not 
seeking for any interference with the decree 
which had been passed in her favour. ” If 
this were to be the case, it would be impossible 
for a person to obtain redress for injurie.s of 
this kind, if the other person were out of the 
jurisdiction of the Court or transported 
bes'ond the seas. Why was Mr. Justice 
Hither so careful of the reputation of Knajnt 
Hossein Y If these proceedings were fx parte. 
there were no grounds to affect Enayut 
liossein's character ; why should he reject 
the petition V Why should the Court ex- 
press no opinion on evidence before it r 
Nobody asked Mr. Justice Mitter to hold 
Enayut Hossein guilty of the serious offence. 
How could a prosecution have benefited Tayler 
when the Chief Justice had already stig- 
matised Enayut Hossain as guilty of a 
falsehood, and when Enayut Hossein was at 
that very time undergoing a .sentence of 
imprisonment for frauds perpetrated against 
Mr. Tayler? Why should he be put to these 
great expenses P Surely it would have been 
sufficient for Mr. Justice Mitter to have 
said that during Mr. Tayler’s absence this 
fraud was commited by his agent. It 
does not matter whether Mr. Justice Mitter 
believed Kelly or not j it is sufficient that 
Kelly took the responsibility himself ; he 
admitted that Mr. Tayler had had no hand in 
the fraud ; this was evidence pritna facie. 
Many European gentlemen had to rely on 
their agents for native contracts. It was very 
good advice of Mr. Justice Mitter’s that Mr. 
Kelly should have known what was in the 
statement, but that advice was impracti- 
cable. Mr. Tayler was deeply aggrieved. 
The reasons of Mr. Justice Mitter were not 
satisfactory; if it was intended to charge Mr. 
Tayler with personal fraud, there was not 
a tittle of evidence to support the accusa- 
ticn. Had he put his grievance in a short, 
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clear, logical way he might have cleared his 
character ; but he went into the hyperboles 
censured by the Chief Justice. Mr. Tayler 
was more sensitive on account of the Chief 
Justice’s observations. The Chief Justice had 
delivered the judgment from an attacking 
point of view. He felt that a colleague 
had been attacked. Here is a proof of the 
evil of the prosecutor being the Judge. The 
Chief Justice considered Mr. Tayler’s in.snlence 
and the insult offered to Mr. Justice Mitter, 
but he forgot Mr. Tayler’.s grievance. Mr. 
Tayler, being a man of some historic re- 
putation, perhaps an unfortunate man, but 
a man of some accompli.shments, tliongh from 
the time he took to being Vakil, he acted 
very unfortunately, felt deeply the attack 
on his clnaraoter, having descended from his 
high position ; there was, therefore, some 
extenuation for his offence, not perhaps 
suffieioiit to stop the Chief Justice’s judg- 
ment, but .sufliicient to mitigate the blame and 
lessen his degradaticui. 

Mr. hnd then turned to the subject of the 
opinion which had been formed as to the 
severity of his Lordship’s sentence, and went 
on to .say that he submitted, with all due re- 
spect for Mr. Justice Mitter, and to the Court, 
that in hi.s view the reasons which had been 
given for the view which had been expressed 
of Mr. Tayler’s conduct by Mr Justice 
Mitler were not correct, and that gentleman 
had every right and reason to complain 
of having been adjudged guilty of fraud 
without any evidence to support that 
view, and he alsc had a right to com- 
plain that when he presented his petition 
for a review of judgment, the Judge ref n.«^ed 
to retract or modify one single word which 
he had used. All these circumstances might 
be urged in extenuation of the conduct of 
Mr. Tayler. Mr. Tayler had committed a 
very foolish act, doubtless, in appealing to 
the paper.s, but the Court must look to the 
provocation he had received. There was no 
doubt that Mr. Tayler had a grievance, 
and if he had proceeded to vindicate his 
character in a proper way, it was not im- 
possible to say that public sympathy might 
not have gone with him. 

With regard to the second point of 
the same subject, the allegation that the 
Chief Justice had turned every point 
that could be turned against Mr. Tayler 
with great severity and bitterness, Mr, 



INDIAN CASKS. 


[1918 


U2 

In the milUtr of BANK.S AND KKNWICK. 

Paul proceeded to justify these remarks. 
VV'ith regard to the judgnient itself if 
the Chief .Jii.Ntioe thinks that the two cases 
of the H iuee of Tekaree and of / ihooroonissa 
had such connection as to make it proper 
to introduce the point into his judgment 
respecting the maid, there is some reason, 
for ** Curinsity in his letter deeming them 
to be connected cases. 

As to the observation made by your Lord- 
ship on the statement in the Ist letter and 
the petition of review and Mr. Tayler’s 
oral explanation, I cannot help thinking 
your L )rdship has misapprehended Mr. 
Tayler’s meaning. I believe Mr. Tayler 
meant to say that if Mr. .Justice Mitter 
had based his judgment on the hypotheti- 
cal case of fraud he would have had nothing 
to say, and not that if the Chief .Justice had 
agreed with Mr. .Justice Mitter then he 
would have had no ground of complaint. 
The plea as to whether there was a fraud 
is one thingj that Mr. Tayler was the 
author of rsy, is quite another. Mr. Tayler 
did not atvJkck at all the judgment of Judges 
Norman and Loch. 1 think the attribution 
of degraded cowardice conveyed by your 
Lordship was not founded on the facts of 
the case. Tayler had no ground of com- 
plaint against your Lordship, and that 
was the reason he did not attack you. 
It was not because your position rendered 
you unassailable. 

[Macpher ON, J. — Wby are you arguing 
on Mr. Tayler’s case ? is it with the 
view of showing that the article in the 
Engluhvian of tbe2(5th April is correct in 
facts.] 

Yes, my Lord. 

[Macpuekson .J,— That the judgment 
of the Chief Justice was a vindictive 
judgment.] 

No, not with that view, but that it was 
an unnecessarily severe judgment. 

[Macpukuson, J. — The imputation in the 
article is that the sentence was a vindictive 
one. The wording of the paragraph is not 
that the sentence was severe, but tliat it 
was cruel.] 

[The Chief JrsTir.E said that the word 
**oruel” imputed a wish to cause pain.] 

That, 1 submit, is not the meaning which 
the word is intended to convey. 

[The Chi'cf Justice. — I f the remark was 
merely that the judgment was a severe 


one, it would be no contempt. That would 
only be fair criticism. J 

Mr. Paul said that he was placed in 
a very peculiar positinn. There was not 
the slighest intention to cast an imputation 
on his Lordship, but the whole ca&e had 
turned on a misunder.sfandir g which had 
iinfortunaleiy arisen. Wljeie the word 
‘‘cruel ’ was used, it only meant to 
express harshness and severity and ncthing 
more. 

[The Chikk Justicic. — The article says 
that 1 knew of Mr. Tayler’s bad state of 
health. That 1 did not know; all that 1 did 
know was that he wa.s suffering from 
gout, and as 1 had shortly before that seen 
him in society and knew that he was 
able to make a journey to Patna, 1 did 
not know he was suffering from anything 
else than a simple attack of gout. 
1 knew nothing of what was stated in the 
medical certificate until alter the judgment 
had been delivered.] 

Your Lordship oernes to the conclusion 
that this article is intended to charge you 
with cruelty. 

[The Chief Justice. — If the word only 
means severe 1 do not complain, j 

Mr. Paul said that the word cruel” in 
the articles must be taken in connection 
with the words which followed it. Jti 
one part of the article the .sentence is 
called a cruel one, in the next paragraph 
the words “the harshness of the sentence” 
occur, and a little lower down there are 
the words “cruel severity”. Captain Fen- 
wick never intended that the word “cruel” 
should be used in the bad sense which 
had been imputed to the words and he 
said 80 now publicly through him (Mr. 
Paul), He hoped the Court would not 
construe the word ‘orael’ in that bad 
sense. 

iMacpherson, j.— T hat is the ordinary- 
meaning of the word ] 

[The Ohuf Justice. — The meaning of the 
word cruel is a pleasure to it fiiot pain.] 

How could it be imputed that your 
Lordship would take pleasure in irtiiotiiig 
punishment.? 

[Macpuekson, j. — The question is whether 
that was not imputed, j 

I .submit it was not. All that it was 
meant to express was that tha sentence 
was a severe one— a very severe one. 
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[MaCPHERSON, J. — There could be no ob- 
jection to having it said that the senieuce 
passed wts a very severe one.j 

[The Chief JusTiCE. — If it is said that 
the word was not intended to be used in 
any bad sense, 1 am willing to accept that 
statement.] 

1 now state on behalf of Captain Fenwcik 
that the word was not intended to be so con- 
st! ued. 

[The Chief Jrsnci.— 1 am ready to hear 
the rest of your argument, and will accept 
Captain Fenwick’s statement. If the charge 
had been only that niy sentence was a severe 
one, none of these proceedings would have 
been taken.] 

Your Lordship’s mind was so imbued 
with indignation that the other matters 
did not strike you. If it were not the 
intention of Captain Fenwick to say that 
you were guilty of deliberate cruelty, you 
will Id satisfied then ? 1 think 1 can 

prove that the U'le of the word all through 
the articles would bo iiiooiisistent with 
such an intention. He does not call you 
cruel, which might have the sense imputed, 
but calls the sentence cruel when the word 
could only mean, at the most, extremely harsh 
and severe. 

To go on with Mr. Tayler’s case. No 
charge was made, metely an inference. 1 
don’t think the charge is fair that he 
attempted to put aside former judgments, 
because it does not arise out of the case, 
and that after Messrs. Norman and Loch 
had acquitted him; but to add a sting you 
urge that the affidavit was irregularly 
taken. Surely that did not fairly arise. 
That was very severe and should not 
have been adverted to. I hope i do not 
give offence, bat I must express my 
opinion. 

[The Chief Justice. — 1 do not look upon 
anything you say as an offence. 1 give 
you full liberty and I hope you will not 
restrict yourself from the fear of offend- 
ing.] 

Mr. Paul then resumed and again ran 
over the arguments as to the Chief Justice’s 
judgment having been very severe. In 
that judgment Mr. Taylerwas identihed with 
all the acts of Enayut Hossein: he was 
actively guilty of fraud and taunted with 
having tried a new way to pay old debts, 
though he was absent from the country at 


the time and denied all knowledge of the 
matter. He said that no one bad ever yet 
come into Court without one scrap of any* 
thing, without one scintilla of extenuation 
in his favour. Yet none appeared in the 
judgment, and on those grounds it was very 
severe. The Chief Ju.Mtice bad no right 
to go back into Mr. Tayler’s previous his- 
tory which was not in this case. That 
was another reason why it was severe. 
The Chief Justice knew Mr. Tayler was 
suffering from gout, which at his advanced 
age was very virulent, and that again made 
the judgment most severe or cruel in its 
least offensive sense. Tliat word must be 
taken witli the subsequent context, which 
shows what the animus was, ’We do not 
defend what Mr. Tayler wrote, hut we do 
protest,” etc. If the editor did not defend 
Mr. Tayler he could not mean that the 
judgment was cruel in its worst sense. 

[Thk Chief Ju.viiok.— I f he meant that 
the object of the Judge was to give 
pain and not to administer justice, 
then 1 understand the word cruel. J 

No, my Lord, Captain Fenwick imputed 
no facts to show there were private feel- 
iriga. 

L I’hk Chief Justice. — What does “Now you 
rave or must intend revenge” mean *?] 

[ MACFUbUftON, J. — This would appear to be 
vindictive,] 

Inasmuch as the article professes to be 
hona file the word “cruel” cannot bear that 
character. 

[ToE Chief Justice. — Then why was the 
quotation altered in one instance to suit 
Mr. Tayler’s case and not in the word 
“revenge,”] 

You see, my Lords, were this case before 
a Jury then we could see how ordinary 
minds would construe the word. As to 
me 1 do not know what it meant I 1 
would a^k how many men would have 
known what it meant, i will, however, 
submit that no facts are mentioned from 
which malice could be imputed. When 
ilattering eulogiums precede, why should 
such imputations of malice be msdeP They 
are wholly inconsistent with such an im- 
putation. 

Mr. Paul then read the following para* 
graph from the Chief Justice's judgment: 
“l am an uiifl inching advocate of the liberty 
of the prose. 1 boliave that its freedom 
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is one of the main bulwarks of the rights 
of the people. I claim no exemption as 
regards my publio acts from the most rigid 
scrutiny and the most unsparing criticism. 
All 1 claim is that fchere shall be no misre- 
presentation and no wilful or unfair con- 
cealment of facts ; and that those who deny 
infallibility, to the Judges shall not claim in- 
fallibility for themselves. I have had no cause 
to complain of the public press since 1 have 
been in this country. Speaking generally, I 
believe it to be fair, independent and 
impartial. There has hot, 1 believe, been a 
single criminal prosecution against a news- 
papr since 1 have had the honour to hold the 
otiioe of Chii'f Justice, and there liave been 
only one or two private actions for libel. 
The press in this country ddresses itself for 
the most part to readers of education and 
intelligence, men who judge and form 
opinions for themselves. The press is fair, 
it is not scurrilous; the publio are not 
captious ; and public men do not object to 
have their public acts freely discussed 
and fairly criticised. Our Courts, therefore, 
are generally free from complaints against 
the press, either civil or criminal, on the 
ground of defamation’’. 

He continued: Captain Fenwick had not 
sinned in any way against thatstatemen t. No 
false facts had been stated in the article in 
the newspaper, and the only thing to be regret- 
ted was the use of an unfortunate word in 
it, to which a meaning had been given which 
it was never intended tliat word should 
convey and which it did not and could not 
properly convey. It was a very gratifying 
oircnmstauce that, throughout all these 
proceedings, his Lordship’s general opinion 
of the press was favourable and also, as 
would be seen from this very article, the 
general opinion of the press with regard to 
his Lordship was also favourable. When the 
press, as his Lordship' said, “addressed 
itself for the most part to readers of educa- 
tion and intelligence, men who judge and 
form opinions for themselves,” it could not 
be said that his Lordship’s reputation would 
suffer one iota from anything it might 
contain. He would mention that, since 
Captain Fenwick had assumed charge of the 
Englishman^ a manifest change for the 
better had been observed in the conduct of 
the paper. And the scurrility with 
which some people had charged it bad 


altogether disappeared. It was unfor- 
tunate that Mr. Tayler’s wrongs should 
have been ventilated through the 
newspaper. Mr. P>*ul read other portions 
of the article of the iJbth, and contended 
that there was nothing Vhich could be 
objected to. He submitted that if Captain 
Fen'^ick was punished for contempt, that 
would not alter the opinion of the public 
as to the sentence on Mr, Tayler, hut 
w^ould only serve to cause Captain Fenwick 
to be considered a martyr in a cause of 
publio benefit. 

[Thr Chikf Justice.— My object is not 
punishment but to vindicate the action 
taken by the Court. In showing these 
articles to be a contempt of Court, I do 
not mean that there is any moral delinquency 
on the part of Captain Fenwick, as I thought 
there was in Mr. Tayler’s case, j 

Mr. Under tliese circumstances, 

1 don’t think we should be justified in 
further taking up the time of the Court. 

[The Chirk Justice, — This is not an attack 
upon the liberty of the press. All I want 
to show is that, if anonymous letters are 
sent to the press containing false state- 
ments, the press is responsible for them, 
if the name of the author is not given 
np-] ^ 

Mr. Kennedy , — Your Lordship has said 
that it is not your intention to punish 
Captain Fenwick. 

[The Chief Justice. — No, not after what 
Mr. Paul has said. All I want is to 
explain my reasons for the course which 
has been adopted.J 

Mr Paid . — With regard to the wqrd 
“rupe” in the letter of ‘Bystander”— 

[The Chief .luM’iCB. — 1 don’t tbirk Captain 
Fenwick was the author of that anonymous 
letter.] 

Mr. Paul, — No, my Lord, he was not. 

[The Chief JuhiiCB — He has, however, 
taken the responsibility upon himself, but 
the letter is written in a style which 1 do not 
think would come from Captain Fenwick. 

Captain Fenwick very properly submitted 
to the Court, when the Court first express- 
ed its opinion that receiving subscriptions 
was a contempt, by declining to receive 
ary more, and he has now very properly 
explained that the language which was 
supposed to oast imputations on the motives 
of the Chief Justice was not so intended. 
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All 1 mean to contend is that false sfate- 
ineiits publish od in newspapers are not fair 
criticisms. 1 have no intention of interferirifir 
with the right of appeal to the pre>y, but 
no one has a right of appeal to the pre.sa 
by bringing false accusations founded oti 
wilful inis-fltatemeijts, 

Mr. heTzncifly . — As your Lordship had 
expressed your intention not to punish, 1 
have no right to take up the time of the 
Court any longer. 

[Tiik Chikk Jt'STtOK. — I will hear you on 
the point as to whether the articles are 
oonteroptH. If 1 had waited tc proceed by 
indictment before proceedings were taken, 
all the mischief, which I wished to prevent, 
would have been done; and in Mr. Tayler’s 
case, he would have gone to England if 
iTistant and summary measures had not 
been taken, and would have left the printer 
aiK* publisher of the paper to be alone re- 
sponsible- J 

Mr. Paul asked whether their Lordships 
held that in any case it would not be 
right to open a subscriptinn for the purpose 
of obtaining a dernnrKstratioii of public 
opini(ni. 

[ MaOPK DjRson, *]. — That depends very much 
on the way in r liich it is done. It is just 
as easy to write pointedly without being 
defamatory. If, however, you wi.sh to hear 
the decision of the Court you liad better 
resume your argument. J 

[Tuk Chief Jijstick. — And let everything 
which has been .^jaid be withdrawn,] 

Mr. Paul , — As I understand, any further 
argument on the matter would be of no 
use. If the Court is sati.sfied that no 
imputations were intended. 1 do not see 
the good of any further argiiinsnt. 

Mr. Kennedy. don’t understand the 
Court to say that in every case a deoionstra- 
tion, got up in order to obtain an expres* 
sion of public opinion, would be a oontemot. 
[The Chief JiTSTioB.— No.l 

Mr. Suppose in a case of an 

encroachment on the liberty of a subject 
by a Judge, it could not be said that it 
would be uniustifiable, for those who 
thought their liberties had been encroached 
upon, to come forward and give a public 
expression of their opinion or to support 
it by subscription. 


LThb Ciiief JiJsnoa. — but 1 hold this 
to be a contempt as it contained a threat*] 

Mr. Paul said there was nothing to be 
gained by going on any further, lie begged 
to thank the Court, on behalf of Mr. 
Kennedy and himself for the patient 
hearing that had been given. 

LTifE Chief Justice. — The Court would 
have been prepared to decide that these 
articles are a contempt, but under all the 
circumstances, and as all imputations of 
motives have been disclaimed, and Captain 
Fenwick having submitted to the Court 
when the Rule was issued, the Rule will 
not be carried any fiurther, but will be 
discharged.] 

Macpher.son, J. — 1 also, as far as the 
case has gont:, was prepared to decide 
that the Court has power to proceed 
in this matter by way of contempt, and 
also that there have been two contempts 
of Court. As regards the power of the 
Court to proceed by way of contempt, 
even when the contempt is not committed 
in Court or during the pendency of a 
suit, that point wa.s fully settled in the 
case of Mr, }*ijyard and Capfatn Francis* 
which was tried before a Henoh of eleven 
Judges, In that case Captain Francis, who 
was a stranger to the Court, was brought 
up for contempt which consisted in de- 
livering or attempting to deliver at a 
Judge’s hoo.se a message relating to what 
had occurred in Court between a Judge 
and Mr. Piffard. In that oUvSe Mr. Hell 
argued that the Court had no power to 
deal with the matter whicli took place 
out of Court, but out of the eleven Judges 
.sitting, nine held that to proceed by way of 
contempt was a proper way of dealing 
with the case. A decision of such a 
number of Judges quite settleH the ques- 
tion as far a.s a Division Bench of two Judges 
is concerned. Mr Pifl'ard’s case was quite 
different, as he was an Advocate of the Court. 

I The CuiEK Jusiice. — I may say that, 
in my opinion. Captain b’enwick has 
adopted a very honiurable and pro- 
par cour.se in this matter by avowing 
himself to be responsible for the articles 
which have appeared, and thus taking the 
respon.sibility ulT the shoulders of the 
printer and publisher who had nothing to 

. «(18G:I) 1 Hyclo 2 Colcbratc'd Trials 1. 
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do with it. It would have given me Tuuch 
pain if I had been obliged to proceed 
against the printer and publisher. I also 
think that Captain Fenwick has adopted 
a very proper couise in having, through 
Mr. Paul, withdrawn all iinpntaiioiis of 
improper motives on the part of the Chief 
Justice, and in having explained that the 
word “(Tuelfy*’ was not intended in any 
bad sense, but merely as meaning severity. 
Captain Fenwick not liaving any such 
intcntit i’, although the word was susceptible 
of bearing such a meaning, has done 
himself honour by expressing that he had 
no such intention. I repeat that the only 
object I had in taking summary measures 
against Mr. I’ayler, was that he was 
about to leave for England, and if he had 
been allowed to go away, the printer and 
publisher of the paper would have been 
left responsible for his letters. 1 have 
already stated that I am an unllirching 
Advocate for the liberty of the Press, and 
1 repeat what I said before, that 1 do 
not claim for myself any immunity from 
unspairing criticism for any of rny public 
acts, but all I claim is that there shall 
be no wilful misrepreseiitation or con- 
oealment of facts which the person criticis- 
ing knows to be altogether unfounded. 
It appears to me that the public Press as 
well as the Judges of the Court are all 
instruments for the public good, and, in 
my opinion, the more public men are 
submitted to public criticism the better for 
the public, provided that the criticism con- 
tains no misrepresentations of facts or undue 
concealment. With this explanation, 1 
order the Rule to be discharged. 

Rule discharged. 


ALLAHABAD HIGH COURT. 
Crissinal Revision No. 158 of 1918. 
March 16.1918. 

Present: — Mr. Justice Piggott. 
EMPEROR — Appellant 
versus 

BH AGW A NI Accused — Respondent. 

Vriminal Procedure Code (Acf V of 1N98), »«. 423, 
438,439 — of two accused for Icidnnpping"^ 
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hy inic — Coni'iciion set aside and coimniiineiit lo Sessions 
ordered — Commiiment of nov.appealiny accused by 
Trial Magistrate, legality of — hrfcrence to High Court — 
Revision. 

'JSvo jicrsoiiK well' tried and convicted by a 
Magistrate for an offence under section 363 of the 
Penal Code. On an appeal by one of them, the 
Sessions Judge set aside the conviction and sentence 
and ordered tlio appellant to bo couimittod for trial 
on a propt'rly framed charge under section 366 of 
the J’lMial Coile. The case of the other accused was 
referr(‘d to the High Court for the exercise of its 
re visional jurisdiction. While iiio reference was 
pending before tht? High Court, the Trial Magistrate 
proceedc‘d to ])ass an order of comniitnicnt against 
bot h theacensed; 

Held, that the Magistrati? laid no jurisdiction to 
pass the order of com initiiKoit while the conviction 
and sentence against one of the accused on his trial 
under section 366 of the Penal Code remained stands 
ing, anti that tlie order was, therefore, illegal and 
must be .set aside. |*p. 146, col. 2; |), 147, ef>l. 1.] 

Criminal revision from an order of the Ses- 
sions Judge, Gorakhpur. 

JUDGMENT, — The learned Sessions Judge 
has been quite right to refer this case. 
The proceedings in the Magistrate’s Court 
have been distinctly irregular. Two persons 
were sent up for trial, Aobuta and Musanimaf 
Hbagwani, in connection with an alleged 
offence of kidnapping under section 363 
of the Indian Penal Code. The Magistrate 
framed the charge under that section, con- 
victed both accused and sentenced them to 
rigorous imprisonment for eighteen months. 
Aohuta appealed against his conviction, 
but Musainmat Bbagwani did not. The 
learned Sessions Judge had jurisdiction to 
deal with the case of Aobuta under sec- 
tion 423 of the Code of Criminal Procedure 
and be accordingly set aside the conviction 
and sentence and ordered Aohuta to be 
committed for trial on a properly framed 
charge under section 366 of the Indian 
Penal Code; he being of opinion that the 
offence disclosed by the evidence, if com- 
mitted, fell under that section and was 
exclusively triable by the Court of Session. 
The case of Musawmat Bbagwani, who had 
not appealed, could only be referred to 
this Court for the exercise of its revisional 
jurisdiction. In the meantime, while the 
reference of the learned Sessions Judge 
was pending before this Court, the Magis- 
trate has proceeded to pass an order of 
commitment against both Aohuta and Mtisant- 
mat Bbagwani which he bad not jnris- 
diotion to do while the conviction and 
sentence against that accused person on 
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her trial under section 363 of the Indian 
Penal Code remained standing. Taking np 
the matter now in revision I set aside 
the conviction and sentence against Musam- 
mat Bhagwani under section 363 of the 
Indian Penal Code; 1 also set aside as 
irregular the commitment order which has 
been passed against this accused but I 
direct that, she be committed to the Ses- 
sions Court for trial so that she may be 
tried along with the other accused Achuta 
on a properly framed charge under 
section 366 or 366/109 of the Indian Penal 
Code. 

Commitment ordered. 


MADRAS HIGH COURT, 

Criminal Miscellaneous Petition No. 466 
OF 1917. 

February 14, 1918, 

Present: — Mr. Justice Abdur Rahim and 
Mr. Justice Napier. 

KOMPELLA ANANTARAMATYA— 

COUNTE K- PeTITIONEU 
versus 

CHIKKATLA TUKKADU— Petitioner- 
Respondent. 

Criminal Procedure Code i^Act V of 1898), s, 195 — 
Sanction for prosecution for perjury — Appellate Court, 
power ot, to accord sanction as for offence committed 
before it — *In relation to any proceeding in any Court', 
meaning of — Penal Code {Act XLV oj 18oO), s. 193 — 8uh~ 
Magistrate, Court of, whether ^subordinate' to Court of 
Joint Magistrate, 

A Sub- Magistrate is ‘subordinate’ to the District 
Magistrate wichiu the meaning of section 195, Crimi- 
nal Procedure Code, and is not subordinate to a 
Joint Magistrate wlio bears appeals from orders of 
Sub- Magistrates only in such cases as are made over 
to him by the District Magistrate, [p. 147, col. 2.] 

Kroma Va.riarv. Emperor, 26 M. 656; 2 Wicr 202 
(P. B.), followed. 

An Appellate Court cannot accord sanction for 
prosecution of a person for false statements 
made in his deposition before the Trial Court on the 
ground that the offence of }>erjury was again 
committed Viefore the Appellate Court with reference 
to that very deposition. The offence is complete 
when the evidence is given and it cannot be said to 
be repeated afterwards because there is an 
appeal, [p. 148, col. 2.j 

The words ‘in relation to any proceeding in any 
Court* have reference to the original trial of the 
suit or the oritninal ease. [p. 148, ool. 2.] 


Hhadesar Tewari v. Kumta Prasad, 18 Ind. Cas. 271; 
35 A. 90, 11 A. L. J. 11; 14 Cr. L. J. 47, dissented* 
from. 

Petition praying that in the oiroum- 
stances stated therein, the High Court will 
be pleased to revise the order of the Court 
of Session of Godaveri Division at Rajah- 
mundry, in Criminal Miscellaneous Petition 
No. 23 of 1917, confirming the order of 
sanction granted by the Joint Magistrate, 
Rajahmnndry, in Miscellaneous Petition 
No. 1 of 1917 on his Ble. 

Mr. Q. Venkataramiah, for the Peti- 
tioner. 

The Public Prosecutor and Mr. K, 
Ramauatha Shenai, for the Crown. 

ORDER. 

Ardor Rahim, J. — It is unnecessary in this 
matter to repeat the entire history. When 
the application for sanction for perjury was 
made to the Sub- Magistrate before whom 
the petitioners had given evidence, he granted 
the sanction with reference to a particular 
statement made by the petitioner. That 
order was set aside by the Joint Magis- 
trate, as in his opinion, the order granting 
sanction was wanting in definiteness. But 
he granted sanction with reference to another 
statement made by the petitioner before 
the same-Suh Magistrate. It appears that 
the respondent had applied for sanction 
with reference to the very statement with 
respect to which sanction was ultimately 
granted by the Joint Magistrate, Mr. 
Fotheringham; hut the Sub- Magistrate instead 
of granting sanction with reference to that 
statement, granted sanction with reference to 
another statement; and Mr. Fothei&ingbam, 
as already stated, set aside that order on 
the ground that it was vague. 

The question of law arises whether 
the Joint Magistrate had jurisdiction to 
grant sanction when he did not try the case 
himself and whether his Court was a superior 
Court within the meaning of section 195 of 
the Criminal Procedure Code. It has been 
ruled in this Court that a Sub- Magistrate is 
subordinate to the District Magistrate, 
and is not subordinate to a Joint Magistrate 
who hears appeals from orders of Sub- 
Magistrates only in such cases as are 
made over to him by the District Magis- 
trate. [Eruma Variar v. Emperor (l).j 

(1) 26 M. 656; 2 Weir 202 (h\ U,). 
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The Joint Magistrate in this ease no doubt 
heard the appeal. The question for deci- 
sion, however, is whether it could be said 
that the offence of perjury was committed 
in his Court or in relation to a proceed- 
ing in his Court; for section 195, clause (/>), 
Criminal Procedure Code, says: “No Court 
shall take cognisance of any offence punish- 
able under sections 193, 194 etc., of the 
Penal Code when such offence is commit- 
ted in, or in relation to, any proceeding in 
any Court, except with the previous sanc- 
tion, or on the complaint of such Court, 
or of some other Court to wlticb such Court 
is subordinate.” The Joint Magistrate 
argues that the application was not made 
to him as “an appellate authority for 
evidence given before the Sub- Magistrate 
but “as the original authority for evidence 
in the appeal before bis Court.” That is 
practically the view of the law which 
has been taken by Hauerji, J. of the 
Allahabad High Court in Bhadesar Tewari 
V. Kamta Prasad (2). 13ut with all respect 
to that learned Judge, I am absolutely un- 
able to agree with him. The case before 
him was not under clause (6) but under 
clause (c) which deals with offences of forgery 
and using forged documents, but its language, 
80 far as the present question is concern- 
ed, is not substantially different frf)ni that 
of clause (/>). Banerji, J., argues that though 
it could not be said that the document 
with respect to which sanction was 
applied for, was produced in the Appellate 
Court f.e., of the Additional Judge of 
Basti, it was given in evidence in the 
proceedings, that is, the appeal — before that 
Judge. If this interpretation was correct, 
then the offence of perjury nr using a forged 
document would he committed, first in 
the Original Court and theieafter again, 
though the deponent or the party con- 
cerned did nothing fresh, excepting that 
appeal was Bled against the judgment of lower 
Court before the Appellate Court — again 
ill second appeal supposing that a second 
appeal was preferred in the case. Prma /acts, 
dealing with clause (5), it seems to me to 
be straining the language of the Code too 
far to say that a witness commits perjury 


(2) 18 liiil. Css. 271: 85 A. HO. 11 A. L. J. 11; 14 Or. 
L. 47. 


not only in the Court where be give 
his evidence but also in the Appellah 
Court where he did not give any evidence 
and where all that could be said, was thal 
the evidence given by him was relied upor 
by the party interested. Neither he nor 
the party who called him, might even use 
that evidence but might impeach the decree 
of the lower Court on other grounds. 

As regards the words “in relation to 
any proceeding in any Court,” a 
giving evidence caiinot be said tqyliave 
any proceeding other than the one ifi which 
he is giving evidence in contemplation. 
When a man gives evidence in a suit or in 
a criminal case, that evidence is given with 
reference to the original trial of that suit 
or criminal case. Then, as is pointed out 
by the learned Pleader for the petitioner, 
if the intention of the Legislature were 
that any Court hearing the appeal, whether 
it is a superior Court, or not, could grant 
sanction because of the words “where such 
offence is committed in, or in relation to any 
proceeding in any Court,” then it would 
have been supertiaous on the part of the 
Legislature to add the words Vr to some 
other Court to which such Court is sub- 
ordinate\ It seems to me that it would 
be going much further than the language 
of the section warrants to say that an 
offence like that of perjury or using false 
evidence is committed once in the Court 
of trial, afterwards in appeal with reference 
to that very evidence. The offence is com- 
plete when the evidence is given or the 
document is produced or put in evidence. 
Jt cannot be said to be repeated after- 
wards because there has been an appeal. 
It may be that the person who commit- 
ted the offence, does not appeal at all. 
It is difficult to see bow an off‘enco eoin- 
mitied in the Court of first instance can 
be said to be multiplied with the number 
of appeals that are tiled. 

I would, therefore, dissent from the 
judgment in Bhatiesar Tewari v. Knmta 
Prasad (2). In this case the Sub-Magis- 
trate’s Court before which the offence is 
alleged to have been committed, was not 
a Court subordinate to that of a Joint 
Magistrate although the latter Court heard 
the appeal. For these reasons, I set aside 
the order of the Joint Magistrate dated 2nd 
June IP17 granting sanction. 
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Napirr, J, — I agree. I think that Banerji, J. 
in the case of Bhulesar Teicari v. Knmta 
Prasad (2) has been misled owing to his 
not having given due weight to the language 
of the seotion. His reasoning is as follows: — 
‘Similarly, the false evidence was given 
in a proceeding which was pending in the 
stage of appeal in the Additional Judge’s 
Court’. In a broad sense of the words this 
is true, because at the hearing of the appeal 
the false evidence would be read. But this 
is not what is required by the seotion. 
The section requires that such offence 
should be cammilfed or in rdation to, any 
proceeding in any Court and that the saiio- 
tion should be granted by that Court or 
some other Court to which that Court is 
subordinate. So that, what is to be ascertain- 
ed is not whether false evidence was given 
in a proceeding, but whether the offence 
was committed in a proceeding. Now a.s 
my learned brother has pointed out, the 
offence of giving false evidence is complete 
by the statement on oath or a (Hr mat ion in 
a Court of facts which the Court finds 
to be false. And the fact that subsequently 
such a statement, having become part of 
the record, comes before an Appellate 
Court, cannot make this a second offence. 
The offence is complete when the evidence 
has been given and ic seems to me im- 
possible to say that however the proceed- 
ings came before the Appellate Court, 
whether by the appeal of the party who 
has himself given false evidence or by the 
appeal of a person in whose favour he 
gave false evidence or by the appeal of 
the opposite party or whether the person 
who gave false evidence in his appeal 
expresses through his Counsel or, it might 
possibily be, himself has desire to withdraw 
that story, however it comes and what- 
ever his attitude before the Appellate Court, 
the offence is re-comuiitted in that Court. 
It seems to me that this contention must 
fail oil the language of the section and 
that, therefore, the objection raised by the 
learned Vakil before us, must prevail. For 
these reasons I agree with the order pro- 
posed by my learned brother. 

Sanction revoked. 
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ALLAHABAD HIGH COURT. 
Criminal Revision No. 898 of 1917. 

March 8, 1918. 

Present: — Mr. Justice Tudball. 

ISHWAR PRASAD— Applicant 
versus 

EMPEROR — Opposite Partf. 

Criminal }*roci'(hJrc (!oiU (Act V of 1898 ), 42 .'!, 

cl. (}i) — Appeal — Fj'idencc omitted hy lamer Courts 
H-*‘-tri(tf, ichclher .</iould he ordered— ‘Prored lire. 

Whore the onlv dotVet in (lie proc(»(lurf> of tli»» 
Court of firsi iimiMiii-o is tliut t?ortain ovidcuco 
hast not 1)001) brought upon ‘ li«‘ record which ought to 
been there, it is ipiite uniiecoSHary to do 
jiiiytliiiig luore tluiii to have Mint evidoiico taken 
and brought upon the record. It is nniiecoHSHry 
to worry all the Avitiioyst’s a second time and 
to waste imbhc time in linring thrin re-cx- 
a mined, fp. UO, col. 2 ; p. ITiO, col. 1 .] 

Criminal revision, from an order of the 
District Magistrate, Allahabad. 

Mr. Snhja Chandra Mukerji^ for the Ap- 
plicant. 

Mr. 7?. Mnlcnmstm (Assistant Government 
Advocate), for the Crown. 

JUDGMENT. — In this case Ishwar Prasad 
has been convicted of an offence under 
section 411 of the Indian Penal Code ami 
has been sentenced to a fine of Rs. 100 by 
a Magistrate of the .second Class. He 
appealed against his conviction to the Dis- 
trict Magistrate who has directed the case 
to be re- tried in another Court in accord- 
ance with law. It is within the Magis- 
trate’s power to direct a re- trial under 
.qectinn 42^4, clause (/>) of the Criminal Pro- 
cedure Code. The grounds given by the 
District Magistrate for ordering a re-trial 
are as folio w.«>; — He says ‘ that from its 
appearance the case would seem to have 
been hurriedly tried and one in which the 
evidence is deficient. In particular it is 
not clear why the evidence of the ekkawala 
who was present at the search, was not 
taken as he is one of the main witnesses 
whose evidence is intended by law to be 
of importance in a case of this type. The 
procedure adopted is open to criticism, it 
is necessary that the case should be re- 
tried.” If the only defe3t in the procedure 
of the Court of first instance is that certain 
evidence has not been brought upon the 
record which ought to have been there, 
then it seems to me it is quite unnecessary 
to do any more than to have that evidence 
taken and brought upon the record, It 
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would be unnecessary to worry all the 
witnesses a second time and to waste public 
time in havingr them re- examined. It is 
not clear except for the above in what 
way the procedure of the first Court is 
open to criticism. There is no explanation 
by the Distiiot Magistrate in the matter. 
I, therefore, direct that the record be sent 
to him in order that he may point out in 
what way the procedure is open to criticism 
other than the fact that certain evidence 
has not been recorded. 

[On receipt of the report of the District 
Magistrate his Lordship passed the follow- 
ing:! 

ORDER — 1 have read the report of the Dis- 
trict Magistrate. I do not think it is quite fair 
to the accused in the present case to direct 
his re-trial. There is only one witness 
left for examination and a few questions 
to he put to the Police Odioer who conduct- 
ed the case. 1, therefore, allow the appli- 
cation to this extent that 1 set aside the 
order of the District Magistrate directing 
a re-trial. I direct the District Magis- 
trate to summon the witnesses named by 
him in his report to examine them and 
after so doing, to decide the question of the 
applicant’s innocence or guilt. 

j4pp//c(M)n allowed. 


PUNJAB CHIEF COURT. 

Criminal Appeal No. 974 of 1917. 

February 19, 1918, 
iPresent: — Sir Henry Rattigan, Kt., 

Chief Judge, and Mr. Justice LeRossignol. 

AHAD SHAH — Convict — Appellant 
versus 

EMPEROR— Respondent. 

Penal Code {Act XLV of 1860), si. 21 (9), 161— 
'Public servant', meaning of — Quarter Matter's clerk, 
whsthsr pMie servant — Taking illegal gratification in 
respect of official act-^ Offence. 

The meie fact that a person is in the pay or 
service of Government is not enough to constitute 
liim a public servant within the meaning of 
section 21 ninthly / of the Penal Code. Ho must 
also be an “ollicer” i. e., holder of some office. The 
office may be of dignity and importance or it may 
Lo hnmbleibut whatever its nature, it is essential 
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that the person holding the office should have in 
some degree delegated to him certain functions of 
Government, [p. 157, col. 1.] 

A Quarter Master’s clerk merely ns such is not 
ncuesuarily a public servant within the meaning of 
section 21 of the Penal Code, but a person who is 
otherwise an officer in the payor sorvico of Govern- 
nient, does not lose his status as a public servant if, 
while still such an officer, he is cm played as n 
Quarter Master’s clerk, [p. 157, col. 2.] 

For the purposes of section 161 of the Penal 
Code, it is not necessary that at the time of tlie 
bribe-taking the accused person should 1)0 actually 
discharging the functions which constitute him a 
public servant; it is sufficient that he is a public 
servant and bis act falls under one of the three 
clauses speritiod in the section, [p. 1.^)7, eol. 2.] 

Queen-KiHiireiis V. /ahfii Ja, 9 P. R. 1898 Cr , up- 
proved. 

Appeal from the order of the Special 
Magistrate, let Class at Ludhiaua, dated 
the 8fch November 1917, oonvioting the 
appellant. 

FACTS of the oase appear fully from the 
judgment. 

The Hon’ble Mr. Fazhi-Jlussian^ for 
the Appellant. — The appellant is charged 
with having sent out letters to l^uarter 
Master’s clerks offering to give them certain 
commissions in case they secured orders for 
his 6rm. The letter alleged to have been 
written by him is on the record but there 
is no proof of the receipt of that letter 
by the addressee; hence appellant cannot 
be said to have abetted the offence 
charged. 

Even if the letter be held to have been 
received, no offence under section 161, Indian 
Penal Code, has been oommitfed because a 
Quarter Master’s clerk is not a “public 
servant'’ within the meaning of that term 
as defined in the Penal Code. The Quarter 
Master is given an allowance for getting 
his work done and employs some body to 
whom he pays the allowance. Bhagwati Sakai 
V. Emperor (1). The contract between the 
Quarter Master and his servants does not 
give the latter the status of public servants 
gua that particular office. (Army Regu- 
lations (1917) pages 52, 53.) 

Mr. Herbert^ (Assistant Legal Bemem- 
branoer), for the Crown — Appellant has been 
rightly oonvioted. Quarter Master’s clerks 
are public servants as a matter of fact 
Failing this appellant has committed 
an offence under another section. From 
the evidence it appears that the Quarter 

(1) 82 C. 664 at p. 667; 2 Cr. L. J. 6i;. 
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Master’d olerks are men in rejjriments and, 
therefore, public servants. 

[Rvitigan, C. J. — But is a rifleman a 
public servant within the meaning: of the 
Penal Code p] 

Mr. Herbert. — Yes, inasmuch as he is paid 
by Government. 

[Rattigan, C. J. — Is that sufficient ?] 

Mr. Herbert, — Yes, (Section 21, Indian 
Penal Cole: Nazamuddin v. Queen- Empress 

(2), and Army Regrulations, Volume II, para- 
graph 676). 

Section 161, Indian Penal Code, can be 
divided into 8 parts and the offence of 
the appellant falls within part 8, even if 
the argument advanced by his learned 
Counsel is correct. Queen-Empress v. 
Zaharia (8). 

Bhagwati Sahat v. Emperor (1), does not 
lay down a sound proposition of law. Section 
21, Indian Penal Code, does not require that 
the whole of the pay should be paid by Gov- 
ernment. 

If I have failed to convince your Lord- 
ships on either of these points, then I 
submit that appellant has committed an 
offence under section 168, Indian Penal 
Code, which does not require that the 
person should he a public servant. The 
bribe was given to the clerk to induce 
the Quarter Master who is admitted- 
ly a public servant. See section 21 (2) 
or (9). 

The Hon’ble Mr. Fazl i-Uusnin^ in reply. — 
In order to come within the last 2 lines 
of section 21 (9), the person must be 
paid by Government. There should be a 
priority of contract between him and Govern- 
ment. If there is an intermediary who is 
employing the servant as his own, that servant 
would not be a Government servant, (jaarter 
Master’s clerks are sometimes designat- 
ed enrolled clerks or as civilian clerks. 
The office need not necessarily be held 
by a soldier. The man is employed only 
temporarily if he agrees he may be enrolled, 
otherwise not. 

Similar allowances are given to Quarter 
Masters for shoeing horses, repairs of 
saddles, etc. Has he in this case to refund 
the balance P 


(2f 28 C. 81* at p. .SA.'S; 4 C. VV. N. 79S. 

(3)9?. 6, ISOftCr. 


[Rattigan, C. J. — That would depend on 
the terms in which that allowance ' is 
given.] 

Hon’ble Mr. Fazl-i- Husain, — I submit that 
on the materials before your Lordships a 
Quarter Master’s clerk cannot be said to be a 
public servant. He is not entrusted with 
any public duty. 

While a person in the unit draws his 
pay directly from Government, those men 
who get allowances do not — these allowances 
are paid to Adjutants and Quarter Masters 
who sign acknowledgments for them. 
Vide, Monthly Account Bill Form No. 7. 
Therefore, a person engaged by the Officer 
ClJommanding, is not a public servant. Modun 
Mollun^ Tn the matter of the petition of 

(4), Queen v. NacMmuttu (5). Beg.w. Bamajirav 
Jivbnjirar (6), cited in Nazamuddin v. 
Qneen- Empress. (2). See Beg. v. Bamajirav 
Jivhajirav (6), for definition of **offioer.” 

The learned Government Advocate assumes 
that Quarter Master’s olerks are necessarily 
sepoys. 

[LeRossignol, j. — I s every sepoy an officer 
in service or pay of Government ?] 

Mr. Fa zl-i Hussain,- ^\\\ case it is held 
that the (Quarter Master’s clerk is a sepoy, 
the question is in which capacity was he 
approached. Was it in his capacity as rifleman 
or as Quarter Master’s clerk? Refers to 
Queen Empress v. Zaharia (3). 

With regard to the 8rd alternative of 
the learned Government Advocate I submit 
that section 168, Indian Penal Code should 
be read along with section 161. No 
offence can be committed under section 
168 unless by virtue of personal influence. 
It is essential to specify by whom is this 
personal influence exercised and on whom; 
Queen v. Setul Chunder Bagchee (7). It 
is not stated who was the particular official 
whom he wanted to influence who was the 
person who was asked to exercise the in- 
fluence. (Dr. Gour’s Commentary on the 
Penal Code, Volume 1, paragraphs 1436. 
1487.) 

[Rattigan, C. J.— Supposing the clerk 
presents the offer to the Quarter Master in 

(4) 4 C. 376 at p. 378; 2 Shome L. R. Cr. 13; 2 lud. 
Dec. (n. s.) 288. 

(.»;) 7 M. 18; 1 Weir 27; 2 Tnd. Dee. (n. «,,) 
698. 

(6) 12 B. H. C. R. 1 at p. .6. 

(7) 3 W. R. Or. 69. 
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the best li^ht, would lie be using his personal 
inflneiiee I 

Mr. Fnz]-i1himmi , — Personal influence 
would only come in in the case of a friend 
as distinguished fron» official recommend- 
ation. 

But whom was he influoncingV It has 
been stated that the work of giving eon- 
Iraotsis entrusted to the Oilioer Commanding. 
The charge must have stated who was the 
person sought to be influenced. 

[LeRossignol, J. — At any rate your 
client thought the Quarter Master\s clerk 
3 onld influence the (Quarter Master. ! 

Mr. FaiLi-Hussahi , — In order to bring 
the case under section 108 it would be 
necessary to frame a proper charge. 

The Court having reserved judgment on 
the point, Counsel proceeded to discuss the 
case on the merits. 

JUDGMENT.- Khwaja Ahad Shah, 
Managing Proprietor of the firm of '^Abad 
Shaw Muhammad Shaw and Company,” 
described as Military and Police Contractors, 
Ludhiana, was tried by Mr. 1). J. 
Boyd, Special Magistrate of the First Class 
at Ludhiana upon charges of abetting oiTence.s 
punishable under section IGl, Indian Penal 
Code. There were three separate trials 
and eRch resulted in a conviction of the 
accused. In trial No. 6/2 he was sentenced 
under sections 161 116, Indian Penal Code 
to three months’ rigorous iniprisonineiit 
and a fine of Us. 500, or in default three 
mouths further rigorous imprisonment; in 
trial No. 7/2 he was sentenced to six 
months' rigorous imprisonment and a fine 
of Rs. 1,000 or in default three months’ 
rigorous imprisoiiment and in trial No. 8 2 
he was sentenced on each of the two 
charges to six months’ rigorous impri.soii- 
raent and a fine of Rs. 1,000, or in default 
three mouths’ rigorous imprisonment. It 
was directed by the Magistrate that the 
substantive terms of imprisonment in this 
case were to run concurrently and that the 
substantive term of imprisonment in trial 
No. 7/2 was to commence on the expiry of 
the sentence in trial No. 8/2 and that 
the substantive term of imprisonment in 
trial No. 6/2 was to commence after the 
expiry of the sentences in the other two 
trials. 

Ahad Shah appealed from his convictions 
end sentences to the Sessions Judge of 
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Ludhiana but bis appeals were transferred 
to this Court by order of the Chief Judge 
and have been heard by this Bench. Mr. 
Fa/J-i- Hussain appearing on behalf of the 
appellant and Mr. Herbert, Assistant Legal 
llsmembranoer, for the Crown. 

The general features of the case for the 
proseeutinu are similar and the line of 
defence is identical in all three cases, and 
it will be convenient, therefore, in this judg- 
ment to dispose of all the appeals. 

The principal witness in the case is 
Lachhman Das, late Head Clerk of the 
appellant’s firm, and according to him, 
Ahad Shah early in 11)17 suggested to 
him the idea of approaching ( 4 )aarter Master’s 
clerks in various regiments, with a view 
to securing from them, by tempting offers of 
Gommission orders for supplies of various 
articles required by the re-giments to which 
they were attached. Laohhmati Das says 
that he him.self disapproved of the idea, 
bnt Ahad Shall reassured him and under- 
took to bear all responsibility. The result 
of this conversation was that about the 
riiuldle of April a large number of typed 
circulars (of which Exhibit P. No 1 is 
a sample) were prepared by Laohhinan 
i’as from a vernacular draft given to him 
by Ahad Shah, were duly signed by the 
latter and issued broad oast to Quarter 
Master’s clerks throughout the Punjab and 
elsewhere. Entries relating to the issue 
of the.se notices were made by Laoh liman 
Das ill the Despatch Register of the firm 
under dates 18th, 2lst and 22nd April 
1917 (Serial Nos. 2i)40, 2985 and H009 o( 
the said Register). 

The circular letters were typed on paper 
bearing the name of the firm “Ahmad Shaw- 
Muhammad Shaw and Company” printed 
thereon in red ink: and after stating that 
“owing to the Great War we now consider 
it our bounden duty, much more compared 
with the peace time, to supply to the 
Indian Army all articles such as Water 
Bottles, Haversacks,” etc., proceeded, 
“we beg to inform you that should yon be 
so kind as to secure for ua orders for your 
and other regiments for the supply of 
the above with your kind support and 
help, we shall be glad to pay you a oom- 
missioD of Rs. 2 per oenc. in large 
orders and Rs. 8-2-0 per oent. on small 
orders, one- half in advance on receipt of 
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orders and the remaining half on payment 
of onr bill, as we are doing to some of 
onr patrons. Hoping to be favoured with 
your kind reply which will greately oblige. 

‘*\"our sincerely 

(Signature .said to be ‘A had Shah’) 

Managing Proprietor, L, 1).” 

The appellant would not in the Court 
below admit that the signature on such of 
these circular letters as were produced at 
the trial, was his but he admitted that 
it was “very like” his real signature and 
that he wa.s not prepared to deny that it 
was his. There is evidence on the record 
to prove that he actually signed these 
letters, and a comparison of the signature.s 
thereon with the signatures admitted by 
appellants can leave no doubt whatever 
that the former are not forgeries. At the 
hearir.g before us Mr. l<’a/.l-i-Hiis.saiii made 
no attempt to dispute the genuineness 
of the signatures and his arguments were 
based on the assumption that the appel- 
lant had, in fact, signed the Jeders but 
that he had done .so in ignorance of the 
contents of the letters and as a victim of 
a fraud practi.sed upon him by Lachhman 
Das. Viewed in the light of these sub- 
sequent admissions, the original reluctance 
of the appellant to admit the genuineness 
of signatures which he had not the courage 
to disclaim as forgeries, must be regarded 
as a fact n >t without some signihoance. 

The circular letter addressed to all and 
sundry Quarter Master’s clerk, met with 
varying fortunes. Some reached the hands 
of the persons for whom they were intend- 
ed, others fell into the hands of . superior 
officers, with the result that the firm 
received indignant letters of remonstrance 
and protest. Thus on the 27th April 1917 
Captain J. E. Waller of the 45th Rattray 
Sikhs, wrote to the firm informing them 
that he regarded their letter No. 3009, 
dated 22nd April 1917 and addressed to 
the Quarter Master’s clerk, of his regiment 
“as an insult,” that he retained their letter 
and intended to put it either into the 
hands of the Police or better still to send 
it round to various “Officers Commanding 
Depots.” in order to ensure that any trade 
the firm had obtained, should be disoonti- 
nnei and that he could assure the firm that 
they would never obtain any further orders 


from the 45th Rattray Sikhs, (Exhibit P. 
43B). 

To this letter a reply in type (and on 
paper with the name and description of the 
firm printed on it in red ink) was despatched 
on the 1st May 1917 (Exhibit P. 43C). 
it i.s couched in very apologetic terms 
and strenuously disclaims any intention on 
the part of the firm to “bribe” the clerk 
and explains that as the firm had great 
difficulty now-a-days in finding out the 
addresses of various regiments “owing 
to the non-printing of the Army Lists” 
the letter in question “was written with a 
view that if any one requires any article.s 
we can be ordered to supply or furnished 
with addresses and we shall be glad to 
pay forsueh addresses.” This and similar 
letters of apology (see Exhibit P44) 
purport to bear the signature of ap- 
pellant, and here again it was not con- 
tended before us that the signatures were 
not genuine. As a matter of fact this 
contention could hardly be put forward in 
the face of the evidence given hy Lala 
Mangat Rai (defence witness No. fi) who 
asserts positively that the signatures on 
P. 43C and P 44 are the appellant’s. 

Lachhman Das depo.ses that the circular 
letters and the letters of apology were typed 
by him under the instructions of appellant 
who supplied him with drafts to a similar 
purport, in Urdu which he translated 
into English, typed and placed before appel- 
lant for signature. As regards this part 
of the case, the defence as urged before 
us, is that appellant was duped into signing 
these letters by Lachhman Das who was 
acting in concert with appellant’s bitter 
enemy, one Abdul Hai, a Ludhiana Barrister 
and Municipal Commissioner for the ruin 
of appellant and who was able to mis- 
represent the contents of the letters to 
appellant whose knowledge of English was 
of the very slightest. It is argued that 
appellant relied on the good faith of his 
Head Clerk and had at the time no one 
by him who could have been of assistance 
to him in translating for him the letters 
which that Head Clerk in betrayal of the 
confidence reposed in him by appellant, put 
up for the latter’s signature. 

So far as regards the general nature of 
the case for th.e prosecution and of the 
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apswer on behalf of the appellant. We 
shall now proceed to deal with the parti- 
cular facts of each of the three oases to 
which we have referred at the commenoe- 
rneiit of our judgment. 

(1) Trial No 6 2 {Criminal Appeal No, 976 
of 1917.) 

In this case the char (ire against the 
Appellant was that “in or about the 2lst 
April 1917 at Ludhiana you did send a 
letter No. i9S5, dated 21st April 1917, in 
which you offered a gratification to the 
Quarter Master’s clerV, 26th Punjabis, a 
public servant, as a motive or reward for 
shewing to you favour in the exercise of 
his official functions and thereby committed 
an offence punishable under sections 161/116 
of the Indian Penal Code.” 

Letter No. 29-5 is Exhibit P. 1 
on the record of this trial and is one of 
the oircula typed letters purporting . to be 
signed by appellant to which reference has 
been made above. It is not proved that 
this particular letter reached the addressee 
though it undoubtedly reached the hands 
of the latter’s superior officers (see the 
evidence of Lieutenant Kavenhill, 25th 
Punjabis). Reserving for the moment other 
questions that arise in this and the other 
oases, we must accordingly hold that in 
any event the appellant cannot so far, as 
this case is concerned, be convicted of more 
than an attempt to ooiuraitan offence. 

(2) Trial No. it'l {Criminal Appeal No, 974 
of 1917.) 

In this case the charge against the 
appellant runs as follows; — 

“That you on or about the 12th day of 
May 1917 at Ludhiana did send the sum 
of rupees forty-one, annas eight to Hira 
Singh Thapar, Quarter Master’s clerk, 2/9th 
Gurkha Rifles, Dehra Dun, a public servant 
as a motive or reward for shewing to you 
favour in the exercise of his official functions 
and thereby committed an offence punish- 
able under section 161/109 of the Indian 
Penal Code and within ray cognizince.” 

The sum of Rs. 41*8 was sent by 
money-order (Exhibit P. 1 of this 
record) to Hira Singh on the 12th May^ 
lil7 and it is proved and not denied,* 
that the amount was duly paid to him 
on the 14th May 1917. The name of the 
remitter is given in type as Ahmed Shaw 
^qhaTQtnad Sha?^ and Company’’ qnd Laohh- 
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man Das swears that he sent the money 
by this money -order under the instructions 
of the appellant. The latter admits that 
money-order issued by his firm used not 
to bear his signature but denies that he 
gave any instructioin for this sum to be 
sent to Hira Singh. The prosecution allege 
that the said sura was sent to Hira Singh as 
a bribe (or commission) at the rate of Rs. 2 
per cent, in respect of the order for 700 
water-bottle at R^. 3 each which appellant’s 
firm received on the 19th April 1917 from the 
2/9th Gurkha Rifles (Exhibit P. «). 

(3)7Vif;7 No. 8 2 {Criminal Appeal Ao. 975 
of 1917.) 

Appellant was in this case rharged with two 
offences as follows: — 

That you on or about the 11th 
day of April 1917 at Ludhiana did send 
the sum of rupees forty by mjuey -order 
to Bibu Piare Lil Sharma. Quarter Master’s 
clerk l/9th Gurkha Rifles, Dahra Dun, a 
public servant as a motive or reward for 
shewing to yon favour in the exercise of 
his official functions and thereby committed 
an offence punishable under section 161/109 
of the Inlian Pjrial Cjle an! within my 
cognizinoe. 

** Secondhj , — That you on or about the 
12fch day of May 1917 at Ludhiana did 
send the sum of rupees sixty, annas five 
to B ibu Piare Lai Sharma, itrter Master’s 
cler’a, 1st Gurkha R'flas, a public servant 
as a motive or reward for shewing to you 
favour in the exercise of his ofii3ial func- 
tions and thereby committed an offence 
punishable under section 16 /109 of the 
Indian Penal Code and within my cogni- 
zance.” 

Here again it is amply proved and not 
now contested that these two sums of money 
were received by money -order by Piare 
LhI in April and May and thut these money- 
orders bore in type as the name of the 
remitter the firm’s designation “Ahad Shaw 
Muhammad Shaw and Company.” It is 
alleged that the sum of Rs. 40 received 
in April was half the commission at 2 
per cent, in an order of 1,000 water bottles at 
Rs. 4 each which had been sent to appel- 
lant’s firm in January 1917 from l/9th 
Gurkha R!fl)a and that the sum cf Rs, 61 
received in May represented the balance of 
the amount due as commission upon the 
said ord^r and a sum of Rs. 21 dqo qs 
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oommisBion at 1 per cent, on an order for 700 
water bottles at Rs. 3 eaob received from 
the 2/9th Qnrkba Rifles. 

At the hearint; before us the defence 
practically conceded all the facts as alleged 
by the prosecution and Mr. Fazl-i-Hussain 
for the appellant based his arguments on 
the assumption that circulars and letters 
had been issued to Quarter Master’s clerks 
purporting to come from appellant’s firm 
at Ludhiana and that sums of money 
had actually been sent by money orders 
also purporting to have been sent, by the 
said firm to Piare Lai and Hira Singh. 
It was argued, however, that the appellant 
was the victim of a conspiracy between 
Abdul Hai, Laohhman Das, MuVainmad 
Hussan and others whose object was to 
ruin appellant and his firm, that aprellant 
owing to his ignorance of the English 
’anguage fell into the trap which had been 
laid for him that the money order sei t 
on the 12th May 1917 to Hira Singh and 
Piare Lai had been sent in reality by 
Abdul Hai through one Muhaminadi, a 
menial servant employed by the Ludhiana 
Club, that in any event a Quarter Master’s 
clerk is not “a public servant” as defined 
in section 21, Indian Penal Code, and that 
consequently no conviction could be had 
under section 161, Indian Penal Code, and 
finally that the mere sending of a circular 
through the post to the Quarter Master’s clerk 
of the 26th Punjabis amounted to no 
more than a preparation to commit an 
offence and did not constitute an attempt 
to commit that offence. We proceed to 
deal with these points seriatim. 

It is not denied by the learned Assistant 
Legal Remembrancer and amply established 
by the evidence that there hss been much 
rivalry between Mr. Abdul Hai and the 
appellant and that they have for years 
past been on the worst possible terms. 
But the prosecution deny and we fail to 
find proof of any conspiracy between Abdul 
Hai and Laohhman Das of the kind suggested 
by the defence. The evidence adduced in 
proof of the conspiracy is of the flimsiest 
kind. It is referred to in detail in the 
judgment of the learned Magistrate and 
we have no hesitation in agreeing with him 
that it is ‘‘miserably poor evidence to prove a 
conspiracy between Abdul Hai and Laohhman 
Pas”. So far as we can see, Lachhman 


Das was well treated by the appellant and 
hrtd no motive for abetting an elaborate 
trap intended to ruin a man who had given 
him employment. 

Bat even if such had been Laohhman 
Das’ intention, we are not satisfied that 
he could have succeeded in effecting 
his object. Appellant may no^. be a man 
of much education and his knowledge of 
the English language may be limited, but 
it is evident that he knows his business 
and that he is not by any means so 
absolutely ignorant as not to be able to 
gather some sort of idea of a typed 
English letter dealing with matters con- 
nected with that business. We cannot, 
therefore, accept the argument that in the 
course of three days he affixed his signature 
to some 80 typed circular letters in blind 
ignorance of their contents and with simple 
child like confidence in the good f*)ith of 
a clerk who (for some unknown reason) 
had suddenly developed an unusual thirst 
for correspondence. It is surely 
putting a premium on our credulity 
to ask us to believe that he signed these 
80 circular letters in honest ignorance of 
their contents and withont taking the trouble 
to find out the reason for this very unusual 
voluminous correspondence. As we have 
said, he is a practical man of business and 
we cannot believe that he would have 
signed some 80 letters, of the object of 
which he know nothing, simply because he 
had some little difficulty in reading them. 
He has not pleaded that he apked Laohhman 
Das what those letters were about and 
that Laohhman Das misrepresented their 
contents to him. That might have been a 
plausible explanation, but it has not been 
put forward by the appellant and apparently 
his one hope of escaping responsibility for 
the issue of the letters lay in the half- 
hearted attempt he made to disown his 
signatures. But now that it has been 
admitted that he actually signed the letters, 
we have no doubt that he did so with full 
knowledge of their contents and that 
Lachhman Das’ story is true that the letters 
were a mere translation into English of 
an Urdu draft prepared by the appellant. 
We are also satisfied that he was well 
aware of the nature and purport of the 
letters of apologies that were sent to the 
Commanding Officers who protested against 
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the circular letters that had been addressed 
to the Quarter Master’s clerks of their 
regiments. 

The Magistrate has entirely disbelieved 
the evidence of Muhammad i, and the 
postal clerk, Ghulam Rasul, with regard 
to the issue of the money-orders to Piare 
Lai and Mira Singh on tlie 12th May 
and in tmr opinion their evidence was 
rightly discredited. It is improbable in 
itself and most unconvincing, and here 
again we see no reason to donbt the truth 
of Lachliinan Das’ statement to the effect that 
these sums of money (as also the sum of 
Hs. 40 in April 1917) were sent with the 
knowledge and under the instructions of 
the appellant. Upon the merits, then we 
hold tlnit the appellant authorised the issue 
of the circular letters to Quarter Master’s 
cleiks (including tlie issue of the letter 
to the Quarter Master’s clerk of the 26th 
Panjabis) ami of the money orders of 
Rs. 40 and Hs. 50 to IMare Lai, and of 
lis. 41 8 0 to Hira Singh and that these letters 
and sums of money were sent with the 
object of inducing the addressees and 
payees to do fa von r or service, or as a 
reward for having done sucli favour or 
service to appellant. Rut it has not been 
proved that the letter addressed to the 
Quarter Master’s clerk of the 26th Pun 
jabis ever reached the hands of the 
addressee or ind(*ed that there is a Quarter 
Master’s clerk attached to, or on the 
strength of that regiment. In these 
circumstances, wo must hold that in this 
case the appellant cannot in any event be 
held guilty of anything more than an 
attempt to commit an offence. Rut we 
are clearly of opiiiion tliat by posting the 
letter to the Quaiter Master’s clerk of that 
regiment he did an act that amounted to an 
attempt to commit an offence and went 
beyond a mere preparation to commit an 
offence. 

The question remains whether upon our 
Bndings the appellant has been guilty of 
any offence, and if so, of what? To answer 
this question we have first to consider 
whether a Quarter Master’s clerk is a 
‘‘public Fervant” within the meaning of 
section 21, Indian Penal Code. If he is, 
then undoubtedly the appellant abetted Hira 
Singh and Piare Lai in the oommission of 
the offence punishable under section 161, 
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Indian Penal Code, hut as neither Hira 
Singh nor Piare Lai committed that offence, 
appellant would be punishable under sections 
161. il6, Indian Penal Code, and in respect 
of each such offence would be liable to nine 
months’ rigorous imprisoment with or 
without fine in addition. In the third case 
(that relating to the letter addressed to 
the Quarter Master's clerk of the 26th 
Punjabis), the appellant would be guilty of 
an attempt to abet the offence under section 
161, and as that offence was not actually 
committed, he would be liable under the 
combined effect of sections 116, 161 and 511, 
Indian Penal Code, to one-half of nine 
months* rigorous imprisonment with or 
without fine. 

On the other hand if a Quaiter Master’s 
clerk is not a public servant as ko defined, 
appellant would be guilty in the fir.st two 
oases of offences punishable under sections 
lie 163, and in the third case of an offence 
punishable under sections 116.163/511, 
Indian Penal Code. Jn this latter event 
a, e.f if a Quarter Master’s clerk is not 
himself a public servant) we are SAtisfied 
that appellant offered (and in tlie third case 
attempted to offer) a gratification to the 
<,faarter Mastei’s clerk in question as a motive 
or reward to him for inducing, by the 
exercise cf the personal inlluence which he 
thought such clerk could exercise, a public 
servant U. e., the Quarter Master of the 
particular regiment) in the exercise of 
official functions as such public servant to 
show favour to the appellant or to render or 
attempt to render the appellant any service 
with any public servant. In other words, 
he abetted, or (in the third case) attempted 
to abet the offence punishable under section 
163, Indian Penal Code. 

In the Magistrate’s Court the question 
whether a Quarter Master’s clerk was or 
was not a public servant, was not raised and 
it was assumed by the proseoution and the 
defence no less than by the Magistrate 
himself that he was a public servant, and 
we have no donbt that appellant when he 
authorised the issue of the oircalars, regarded 
the addressees as public servants who were 
in a position to show him favour or do him 
a service. Before ns, however, Mr. Fazl-i- 
Husaiii oontends that a Quarter Master’s 
clerk as such is nothing more than a mere 
personal assistant to the Quarter Master of 
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the regimeDt ai?d paid out of an aliowanoe 
whioh the Qaarter Master receives for the 
purpose of his office; that their appointment 
rests entirely with the Quarter Masters 
of regiments, and that civilians no less 
than soldiers and non commissioned Officers 
are eligible for appointment. Further, the 
learned Counsel has referred us to the 
evidence of Hira Singh, Piare Lai and 
Captain Duncan in support of his contention 
that a Quarter Master’s clerk as such has no 
power to help or show favour to a con- 
tractor and that he is (in the word of Captain 
Duncan) ‘*iust a llabu,” and has “no exeou- 
tive functions.” 

We are by no means satisfied that Mr. 
Fazl-i« Hussain’s statement is correct that a 
Quarter Master’s clerk is not paid by govern- 
ment; that he is a mere supernumerary, 
not borne on the ^tr«ngtll of a regiment and 
in the service of the (Quarter Master rather 
than of the Government. J’aragraph t>7t> of 
Volume li of the Army Regulations, India, 
seems to suggest the contrary. It provides 
that “soldiers will be employed as clerks in 
native cavalry and infantry regiments. If 
qualified soldiers are not forthcoming, suitable 
men to the noniber of six per regiment may 
be specially enrolled.” But it is not enough 
that a person should be in the pay or service 
of Government to constitute him a public 
servant within the meaning of section 21 
(ninthly) of the Indian Penal Code. He 
must also be an “Officer.” That expression 
is not, of course, to be restricted to its 
colloquial meaning of a Commissioned or 
non- Commissioned Officer; it means a 
functionary or holder of some njfficiinn*^ or 
office. The office may be one of dignity or 
importance; it may equally be bumble. But 
whatever its nature, it is essential that the 
person holding the office* should have in 
some degree delegated to him certain func- 
tions of Government. As observed by West, 
J., in a case which is frequently cited in this 
connection, “an OOloer is one to whom is 
delegated, by the supreme authority, some 
portion cf its regulating and co-ercitive 
powers, or who is appointed to represent the 
State in it.s relations to individual subjects. 
This is the central idea; and applying it to 
the clause which we have to construe, we 
thiuk that the word ‘Officer’ there means 
some person employed to exercise to some 
extent and in certain rircumatances, a dele- 


gated function of Government. lie is 
either himself armed with some authority 
or representative character, or his duties 
are immediately auxiliary to those of some 
one who is so armed.” See Ifeg, v. RamajiAi-j 
Jivbajirav (b). 

Can then a Quarter Master’s clerk be said 
to be “an officer” as so defined? Captain 
Duncan in In's evidence emphatically states 
that he has no executive functions, and 
Captain Waller, in his letter to appellant’s 
firm (Exhibit P 4.*1 13), asserts that “in no 
good Punjab Regiment has the Quarter 
Master's clerk the slightest say in the matter 
of advising or obtaining orders or contracts 
from any firm whatever.” For the purposes 
of the case before us, then, w'o niu.st assume 
that a Quarter Mahter’s clerk as such, is just 
a Babn and no more “an officer” than a 
labourer or menial emploj'ed and paid by 
Government to do public work, see QueHU 
v. Sachimutfu (y). But while upon tbo 
material before us wo muMf. hold that a 
Qluarter Master’s cleik merely as such is not 
necessarily a public servant within the 
meaning of se«^tion 21, Indian Penal Code, 
we are certainly not prepared lo go 
further and hold that a person who is 
otherwise an officer in the pay or service of 
Government, loses his status as a public 
servant if, while still such an officer, he is 
employed as a Quarter Master’s clerk. Hira 
Singh, f(?r example, is a uon-Commissioned 
Officer in the 2/t^th Gurkha Rifles and as 
such in our opinion a public servant and 
nonetheless sn, because for the time being 
he is employed as a Q.uartsr Master's clerk. 
It has been held by this Court and we entirely 
agree, that for the purposes of section 161, In- 
dian Penal Code, it is not necessary I hat at 
the time of the bribe-taking, the accused 
person should be actually discharging the 
funotions which constitute him a public 
servant : it is sufficient that he is a public 
servant and his act falls under r)rie of the three 
clauses specified in the section, [SeeQ«pe»- 
Awprt'NN V. /tt/irtna (.D.] So in the case of 
Hira Singh, though he was not at the time 
when the gratification wa.s offered to him 
discharging the functions that constituted 
him a public servant he was nevertheless a 
public .servant, whatever may have been the 
fanction.s he was temporarily discharging at 
the time when the offence in respect of him 
was ooinmitted. In hi.s case then (Trial No. 
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^/2, Criminal Appeal No. 974 of 1917) 
we must hold that the appellant in sending 
him Rs. 41-8-0 as a motive or reward for 
inducing him to do the appellant some 
favour in the exercise of his official functions or 
some service with a public servant the 
Quarter Master of the Regiment) abetted the 
offence punishable under section Itil, Indian 
Penal Code. As, however, the offence abetted 
was not committed, the appellant was guilty 
of the offence punishable under sections 
lib 101, Indian Penal Code. It may be 
urged that appellant was not aware that Hira 
Singh happened to be a non-Commission* 
ed Officer and as such a public servant, and 
that he dealt with him merely as a Quarter 
Master^s clerk. Hut it is to be remembered 
that appellant himself and his advisers were 
apparently under the impression that all 
Quarter Master's clerks were public servants, 
and that the objection that they are not, was 
not raised until the case came before this 
Court, and even then w^as not made one of 
the grounds of appeal. We cannot agree, 
therefore, that he has any cause of complaint 
because in one case his own impressions at 
the time when he committed the offence, have 
proved to be correct, though in the other 
oases the ingenuity of his learned Counsel in 
this Court has successfully discovered a belated 
technical plea in his favour. In Criminal 
Trial No. 8/2 (Criminal Appeal No. 975 of 
1917) we must hold for the reasons given 
that the Quarter Master’s clerk Piare Lai was 
not a public servant and that consequently the 
two offences which the appellant committed 
by sending money orders in April and May 
1917 to Peare Lai fell within the purview of 
section 1G8, Indian Penal Code, and we 
accordingly convict the appellant under 
that section read with section 116. 

In Criminal Trial No. 6/2 (Criminal Appeal 
No, 976 of 1917) the offence of which the 
appellant was guilty was one falling, under 
section i63 read with sections 116 and 511, 
Indian Penal Code, and it is under those 
sections that we convict him in this case. 

Then remains the question of sentence. 
The offences of which the appellant has been 
found guilty, are exceedingly serious and 
their gravity is considerably enhanced when 
they are found to have been committed in 
critical times such as the present. On the 
other hand the appellant is an old man and 
in enfeebled health and though there is 
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reason to belive that offences of this kind are 
by no means uncommon, it is to be remem- 
bered that this is the first case of the kind 
in which the person guilty of such offence 
has been prosecuted. Taking all the facts 
into consideration, we do not think it 
necessary on this occasion to impose a sentence 
of imprisonment upon the appellant and we 
think the ends of justice will be met if we 
direct as we hereby do that he pay a fine of 
Rs. 1,000 in respect of each of the four 
offences of which he has been convicted, viz.^ 
one offence in Criminal Appeal No. 974 of 
1947; two offences in Criminal Appeal 
No. 975 of 1917 and one offence in Criminal 
Appeal No. 976 of 1917; and in default of 
payment of any one of the said fines, the 
appellant will have to undergo three months’ 
simple imprisonraeut. 


NAGPUR JUDICIAL COMMISSlONRU’fS 
COURT. 

Ckiminal Revision No. 209 ok 1917. 

November 20, 1917. 
r resent-. — Mr. Ratten, A. J. C, 

E M PE ROR — P BOS KCDTOK 
versus 

MAROTI TELI— Opposite Partv. 

Court Ml {VII nj 1870), s. 10, d. (xvii)— 
Petition of appeal hy prUoncr 2 >f'eiientcd by hit< Pteadcr^ 
iohether requires to be stamped. 

A petition of Mppeal presented by ii prisoner not 
I»ersoiially but through liis Pleiuler is exempted from 
Court-fees under clause {xvu) of section 19 of tin? 
Court Fo( 5S Act. 

Criminal revision on a report under 
section 438, Criminal Procedure Code, made 
by the Sessions Judge, Ward ha, dated the 
80th October 1917. 

JUDGMENT. — This is a reference by the 
Sessions Judge under section 438, Criminal 
Procedure Code, questioning the propriety 
of an order by the District Magistrate 
returning to the prisoner’s Counsel an 
appeal presented on behalf of a prisoner 
in jail on the ground that the appeal 
petition was not stamped with a Court- 
fee stamp. The District Magistrate was 
called upon to bhow cause why bis order 
should not be set aside and why he should 
not be directed to dispose of the appeal 
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aooording to law with referenoe to clause 
XVII of section 19 of the Court Fees 
Act. The section and clause read together 
provide that ‘ nothing contained in this 
Act shall render chargeable with any fee 
a petition by a prisoner or other person in 
duress or under restraint of any Court 
or of its officers.** The District Magistrate 
supports his order as follows: — 

“interpreting the clause strictly 1 am of 
opinion that a petition by a Counsel on 
behalf of such a person is not a petition 
by him but one on bis behalf.” It is the 
practice of this Court to accept petitions, 
whether appeals or other applications, pre- 
sented by Counsel on behalf of a prisoner 
without any Court fees stamp ; on the 
authority of clause XYII of section 
19 of the Court Fees Act. In Kali Prasad 
Barter ji v. Gisborne and Co. il)^ it was held 
that the clause applied to a petition pre* 
sented by a prisoner not personally but by 
his Vakeel. This supports the practice of 
this Court, and the order of the Dis- 
trict Magistrate was in ray view erroneous. 
The order of the District Magistrate is 
set aside. He will admit the petition 
of appeal and dispose of it according to law. 

Order set aside, 

(1) 10 C. Gl; la C. b. H. 15G; 5 Iiul. Dec. (k. s.) 42. 


PUNJAB CHIEF COURT. 

Criminal Revision No, 1708 of 1917. 

January 26, 1918. 

Present'. — Mr. Justice LeRoseignol. 

NIRANJAN LAL~Coavict 
— Petitioner 
versus 

EMPE ROR — Respondent. 

h'nciurws AH fJClI of IDIO, 34, 41, 42 — '^Ocai- 
piei'P meaning of — Sritarntc snitcncen of .//«.; on occu- 
pier and manager^ Icgaliiy of — K.vcmpiiou. of uccupiet 
or manager — Procednrr, 

An ‘‘occupier" of a factory witliin ilie meaning 
ol‘ Hcctioii 41 of the Factories Act is the person cntitl- 
od to tlie possession or use of tho factory. He is 
the controller, foi tlie time being, of the" factory, 
the person entitled to use tho factory for his own or 
another’s profit, [p. 160 , col. 1 .] 

He may bo the owner, on the other hand, ho may 
he ».)nly a lessee or a mortgagee with posseBsion, but 
it is he who decides whether the factory is to work 
or to close down. The manager merely cairies out 
tho occupier’s orders to work the faotoxy and if the 


occnjiior de.signateK no iiuinngcr, the occupier hiiuscH* 
shall he deemed to be tlu» manager for the purposes 
of the Act. [p. 160, col. 1.] 

Section 41 of tho Facioric.s Act autliuHses a 
Magistrate to impose on tho occupier and manager 
j<iiritly and severally a fine not e.Yeeoding Bs. 200. 
There can hi^ only one tine and for the whole sum 
each delinquent is jointly and scu’crally liable. Sepa- 
rate sentences of line on the oeeupier and manager, 
under this section, ihot eforo, are not legal. [p. 150, 
col. 2 ] 

Section 42 of the Factorie.s Act provides the 
remedy for an occupier or manager who is tho victim 
of some other person’s neglect, hut ho must take 
the prescribed 8tef)s to assure the real culprit’s 
conviction and not merely nttenipt lo exculpate 
himself, [p. 159, col. 2.] 

Revision from the order of the Sessions 
Judge, Hissar, dated the 25th August 
1917. 

Mr, Kanak Chand for the Petitioner, 

Mr. C. Bevan-Vetrmin^ CTovernmeiit Advo- 
cate, for the Respondent. 

JUDGMENT. — Petitioner, the owner of 
a factory, was prosecuted with his manager 
in one trial for failing to Fend notice to the 
Di.strict Authorities of an accident which 
occurred to one of his workmen and ter- 
minated fatally. 

The objections are three; — 

1, The petitioner is not an “occupier** 
of the factory, but one of the owners. 

2 He is entitled to the beneMt of sec- 
tion 42 of the Factories Act. 

8, The Court below was not competent 
to pass separate fines aggregating a sum 
in excess of Rg. 200 on petitioner and 
his manager sepal a(( y. 

The order of fine is clearly not justified 
by the section which authorizes the Magis- 
trate to impose on the occupier and 
manager jointly and severally a fine not 
exceeding Rs. i 00. There can be only 
one fine and for the whole sum, each 
delinquent shall be liable jointly and 
severally. 

Section 42 is the remedy provided for 
an occupier or manager who is the victim 
of some other person’s neglect, but he 
must take a certain step to assure the 
culprit’s conviction and not merely attempt 
to exculpate himself. That step the peti- 
tioner did not take, for he made no formal 
complaint against any other person; more- 
over seotion 42 does not appear to deal 
with the case of a charge against manager 
and occupier jointly nor to derogate from 
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the provisioPB of section 41 , wliich appear 
to aim at securing the recovery of the 
fine from the occupier, if the manager 
should prove to be a man of straw. 

This objection is overruled. 

All “occupier” is a person entitled to 
the possession or use of factory. 

An old writ in oases of disseisin was 
termed “ocoupavit,” and occupier has been 
used in the Factories Act to indicate the 
person who has the control of the factory. 
He may be the owner, on the other hand 
be may be only a lessee or a mortgagee 
with possession, but it is lie who decides 
whether the factory is to work or to 
close down. The manager merely carries 
out the occupier’s orders to work the 
factory, and if the occupier designates no 
manager, the occupier himself shall be 
deemed to be the manager for the purposes 
of the Act — section 3^1 (3). 

The occupier is clearly the controller for 
the time being of the factory, the person 
entitled to use the factory for his own or 
other’s profit, and 1 hold that petitioner 
was the occupier of the factory. 

On these findings 1 accept the petition 
and modify the Magistrate’s order by 
imposing a fine of Rs. two hundred on 
the petitioner and his manager jointly 
and severally, which sum, on recovery, 
shall be paid to Musammat Bhagwati. 

Bwision accppted. 


CALUUTTTA HIGH COURT. 

CaiMiNAii UivvisiON No. 732 ok 1917. 

July 13,1917. 

Pmew/:— Mr. Justice Teunon and Justice 
Sir Shamsiil Huda, Kt. 

RAKHAL MANUAL anu others — 
Petitioners 
versus 

EMPEROR — OiTOsiTR Pasty. 

t,rhninuf prncfJ’irr Cortv l.l.r.' T oj‘ ISON), s. 107 (5?). 
h'na'edithja irhcflif'i’ •’(in ?»«’ hn 

I iist ritd Muijishvlr. 

rroccoilings by tht* Disirirt Magistrutt* 

uikOt flit? siHicial powtjis conreirtHl upon Jiira by 
section IC»7 Criuiinal Procedure Cedo, ii*"ed not. 


Im* L'onrimiod lo the end in bin CuiiiL but may 
be transferred by him to the Court of koiim! 
siibonlinate Magistrate citlierwieo competent to deal 
A\ith tbe mutter. 

Rale against the order of the District 
Magistrate, Baukura. 

Babas Dasarathi Sattyal and Kalikinkar 
Chakerbuity^ for the Petitioners. 

Babu Smendra NaHi (Jhosal, for the Oppo- 
site Party. 

JUDGMENT. — In these two Rules the 
only question involved is, whetl er proceedings 
initiated by the District Magistrate under 
the special powers conferred upon him by 
seotion 107 (2), Criminal Procedure Code, 
must be continued to the end in this Court 
or whether they may be transferred by 
him to the Court of some .subordinate 
Magistrate otherwii^e competent to deal with 
the matter. This question does nut now 
come before this Court for the first time. 
Ill the case of Surjya Kontu Roy Chowdhry 
V. Emperor (1), the question was argued 
at the Bar and discussed at length, and 
the learned Judges who heard that case 
took the view that it was sufficient that 
the District Magistrate should initiate tbe 
proceedings. In taking that view they 
farther relied upon the case decided in 
the High Court of Allahabad in King- 
Kmperor v. Munnu (2). In a subsequent 
case in this Court in 1909 a Divisional 
Bench took the contrary view. But from 
the report of that case, Nirhikar Chandra 
Mukherji v. Emperor (3), it is clear that 
that was a case not argued at the Bar and 
that consequently the prior decision of this 
Court in Surjya Kanta Roy Cliowdhry v. 
Emperor (1) was not brought to the atrention 
of the learned Judges. Under these 
circumstances we think that we ought to 
follow the earlier case [Surjya Kanta Roy 
Chotrdhry v. Emperor ID] decided in this 
Court in 1904. 

For these reasons we discharge these 
Rules. 

Rules discharged, 

(1) 31 C. 350; I Or. L. J. 344. 

(2) 24 A. 151; A. W. N. (;90l i 20;b 

(3) 1 Iiul. Cas. 78; 13 0. W. N. 680; 9 Ur. L. J 
148. 
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WAZIRA V, MUHAMMADI. 

PUNJAB OHIKF COURT. 

Second Civil Appeal No. 1138 of 1917. 

November 21, 1917. 

Present: — Mr. Justice LeRossignol. 

WAZIRA — Plaintiff— Appellant 
versus 

MUHAMMADI and others — Defendants — 
Hevpondents. 

llcfiiatration Ad (XM of 1908 ), s. So JU Heroic 
execiifathf of fiole-decd dciiniiiy sale of jimri of projteriy 
— Vriiial oj crccufion — llcgidraiion, 

A isal<!-c.lco(i of (‘ortaiii larul with shaniihii exci-utod 
hy Jiti illil nrato vc'iidor wan proniMitiMl for rcirisini I ion 
mid liofore tlie Sub*Hepatrar tli<‘ vondor afcated that, 
ho hod sold tho hind hut without (ho ahmuilaii 

Ileldj that tJie vendor’s protest aiiiountt rl to a 
denial of ivvecution of the docnnirnt jirod tired for 
registration within (he meaning of seetioii JhO (H) of 
the. Kegistration Aet, 

Second appeal from the decree of the 
District Judge, Hoshiarpur, dated the 21.st 
March 1917. 

Dr. Mtihuhimad Jqbal^ for the Appellant. 

Sutikh i mar Hakhsh, for the Respond- 
ents. 

JUDGMENT.-- On ISth June 189G Wazira 
plaintiff by written deed sold 9 kanals of land 
with shmnilot to one Gandn. 

The deed waa presented for registration on 
the Fame day and before the Sub- Registrar 
Wazira stated that he had sold the land but 
without the shamUaf, 

The Sub- Registrar noted the statement 
of Wazira but registered the document. 

The present suit is to recover the shavMat 
not from the original purchaser Gatidu, but 
from third persons who are the second trans- 
ferees from Gandu. 

The trial Court decreed for plaintiff, but 
the District Judge dismissed the suit 
holding that only the dooninent and not 
the Sub-Registrar’s note could be looked 
at to determine the terms of the transac- 
tion. 

Both parties agree that the learned 
District Judge is wrong in his ratio decidendi 
and has obviously overlooked the provisions 
of seotioTi 92 of the Evidence Act which allow 
an aggrieved person to establish by oral evi- 
dence that a document is invalidated by mis- 
take or fraud. 

The outstanding fact in the case is that 
Wasira as soon as tl e purport of the deed 
was explained to him, protested that he had 
not sold the shamilat and there can be no 
doubt that this protest of his amounted — 
as he is illiterate — to a denial of execution 

U 


161 

RAJAOOPALA AXYAR V. DAVOOD ROWTHEB. 

of the document produced for registration 
and the Sub Registrar would have been well 
advised to refuse registration, 

The document, however, was registered and 
mutation took place according to the docu- 
ment. It is true that shamifat was not 
specially mentioned at the time of mutation, 
but Wazira although present before the 
attesting officer did not raise the point 
Nor did he take any other steps to right 
the wrong if indeed any had been done 
him. 

The shamilat partition proceedings were 
started in 1910 and even then Wazira 
did not raise the point; in 1913 possession 
of the shamilat in dispute was given to 
defendants but it was only in 1916 or nearly 
three years later that Wazira launched this 
suit. 

Equity aids the vigilant and it would 
at this stage be quite impossible to find 
on cral evidence that the shamilat was not 
sold ; further the original vendee has dis- 
appeared and the present real defendants 
are hnna fide purchasers whom Wazira 
has permitted to believe that their transferors 
had a good title to convey in the shamilat » 

For these reasons I think the suit has 
been properly dismissed and 1 dismiss the 
appeal with costs. 

A %»p€a I dism used. 


MADRAS HIGH COURT. 

Referked Case No, 3 of 1917. 

August 6, 1917. 

F resent: — Mr. Justice Abdnr Rahim and 
Mr. Justice Bake well. 

RAJAGOPALA AlYAR— Plaintiff- 
Petitioner 

versus 

Sheikh ROWTHER-^ Defendant 

— Respondent. 

Sfeeijir lielirf Ac( (/ (>/ 1877), >>'. 12, J7 — IJupool 
cov side rat ion for mortynye^ suit for, tc/iefher one for 
speeijir perjormaver — ilaintuinnhility (f suit, 

A Kiiit to rot-dvor the unpaid (roiiBidcratitiU for 
a mortgage is a suit for gjiocific- pcifoimamM* of an 
agrecnioiit to lend money on a mortgage, and is not 
inaintainabio. 

Case stated under Order XLVT, rnle 7, of 
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the Code of Civil Procedure, 1908, by the 
District Judge of Tanjore, in Original Peti- 
tion No. T) of 1917, in Small Cause Suit 
No. l.SOO (»f 1916 on the file of the Court of 
the Small Causes, Kumbakonam. 

Mr. ll. Narayandsarnt Ayyar, for the 
Petitioner. 

JUDGMKNT. — The plaintiff in the suit 
executed a usufructuary mortgage in favour 
of the defendant for tis. 800 of which he 
only received Hs. 50 and he has instituted 
this suit to recover the balance of 
Rs. 250 on the basis of the mortgage. The 
question is whether this is a suit for 
specific performance. The rulings of this 
Court in Anakarau Kasmi v. ^aidamadath 
Avulla (1) and of the Calcutta High 
Court in Shtnk i^alim v. Sadarijan Bihi 
(2) make it clear that this is a suit for 
specific performance, that is to say, a suit 
to enforce an agreement to Innd money on 
a mortgage, and such a suit has been held 
not to lie. This is the law in Kigland 
and has been followed in this country. 
Tlie suit will not lie at all and no ques- 
tion of jurisdiction then arises. It is clear, 
however, that a suit for specihc perform- 
ance can only be instituted on the orignal 
side and not on the Small Cause side. 
The reference will be answered accord- 
ingly. 

Brjerence answered, 

M. c. i\ 

(1) 2 M. 79; liid. .lur. 312; 1 liid. Doc. (n. b.) 326. 

(2) 29 Ind. Cas. 621; 43 C. 09; 21 C. L. J, 532; 19 
C. W. N. 1332. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 405 of 1915. 
March 14, 1918. 

Present: — Mr. Justice LeRossignol and 
Mr. Justice Wilberforce. 

NAND LAL — Defendant — 
Appellant 
tersus 

DEWAN CHAND-Plaintiff- 
Respondent. 

Hindu Low — Will — Ancestral property — Manager 
uf joint family, whether can distribute ancestral pro^ 
perty by Will, 


A 11iiid;i ])r(ij)riotor ortho maiingov of a joint 
Hindu family rainiot make by Will any equal for 
unequal di»tribiiiioii of Jus ancestral property, [p. 
163, col. 1.] 

Kamhistimi V. Doraisami Ayyar, 2 M. 317; 5 liul. 
.Till-. 352; 1 Ind. Dec. (n. s.) 491, distingnislied. 

First appeal from the decree of the Senior 
Subordinate Judge, Lahore, dated the 5th 
November 1914, decreeing the claim with 
costs. 

Lala Moti Sagar, R. S., for the Appellant. 

The Ilnn’ble Pandit Sheo Saratn, for the 
Respondent. 

JUDGMENT. — PJaintilf in this case is a 
son of one Shankar Das, and brings this 
suit against Shankar Das’ grandson Nand 
Lai for a declaration that he (plaint iff) is 
the sole owner of two houses, according to 
the terms of his father’s Will. The 
big house in suit was admittedly ancestral 
property and according to the Will one- half 
was given to the plaintifl', and the other 
half to his mother, on o mdition that it 
would fall to the share of the heir who 
incurred expenses in connection with the death 
of the testator and his wife. The second house 
which is also ancestral, was set apart for 
payment of debts of the testator. Plaint- 
iff claims that ho paid the funeral and 
other expenses and debts of his father and 
asks, therefore, for a declaratory decree in 
respect of both houses. The pedigree of the 
parties is shown by the lower Court and the 
other heirs of Shankar Das shown thereifi are 
said to have agreed to the Will. The de- 
fendant denied that any Will was executed 
and pleaded that under any circumstances 
Shankar Das had no power to devise his 
ancestral property by Will. He also contest- 
ed plaintiff’s statement regarding the ex- 
penses of the plaintiff on the obsequies of 
Shankar Das and his wife and his payment 
of debts. The lower Court found that -the 
Will bad been executed by Shankar Das 
and that it was valid. It also found that 
the plaintiff had spent money as stated by 
him. Plsintiff was, therefore, given a decree. 

As for the execution of the Will by 
Shankar Das, some half-hearted arguments 
were addressed to us. It was suggested 
that subsequent interpolations had been made 
and some evidence to this effect was re- 
ferred to. We need only state that we agree 
with the lower Court that the whole Will was 
in the hand of Shankar Das. It was next 
argued that part of the property being 
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aiioestral, Shankar Daa had, at any rate, bo 
far as that property was oonoerned, no 
power to distribute it amonp: his desoendants. 
The firreater part of his property appears 
to have been acquired but the property 
now in suit is admittedly ancestral. We 
have no hesitation in holdinfir that Shankar 
Das had no power, under Hindu Law, to 
make a division of his ancestral property 
by Will and this f^eneral proposition is not 
contested by the learned I'onnsel for the 
respondent. The lower Court, however, 
held that the manager of the family could 
make an equal distribution of his ancestral 
property among his sons and grandsons, 
and Counsel for the respondent relies on this 
argument in his favour. He has also quoted 
Kandasami v. Voruisavii Ayyar (1) as an 
authority in his favour. There is, we may 
remark, no proof of the equality of the dis- 
tribution and the authorify quoted does not, 
in .jur opinion, assist the respondent’s case as 
in that case a partition had l)(?ei) elTected by 
the manager of the family during his life- 
time, and we are not prepared to assent to 
the proposition that the manager of a Hindu 
family can make by Will any equal or un 
equal distribution of his ancestral property. 
This proposition is opposed to the basic 
principles of the Hindu Law of survivor- 
ship. 

Counsel for the respondent also urged 
that all the descendants of Shankar Das 
had assented to the Will and that after such 
ratification of its terms, no objection by 
the defendant could be heard. There was 
some evidence of the calling of a Panohayat 
two years after the death of Shankar Das 
at which an attempt was made to secure 
the assent of all the survivors to the Will 
and to have a document executed to this 
effect. It is clear, however, specially from 
tho evidence of Lala Hilas Ham, that no 
definite conclusion was arrived at. We do 
not consider, therefore, that the defendant 
ever assented to the terms of the Will. 

For the above reasons, although the present 
litigation appears to be of a somewhat vexa- 
tions character, as the share of the defend- 
ant in the property is a small one and 
as before obtaining this share he may have 
to make some payments io the plaintiff, we 

(1) 2 M. 817, 6 Ind. Jur. 362; 1 lud. Doc. (k. b.) 
481 . 


have no alternative but to dismiss the 
plaintiff’s suit and leave the parties to mak*e 
their own arrangements. As, however, the 
defendant iinnecessarily contested the execu- 
tion of the Will on which the main contest 
concentrated, and as this point was found 
against him, we order the parties to bear 
their own costs throughout. 

Appfal accepted. 


PUNJAB CHIEF COURT. 

Hkvikion Petition No. ^’57 of 1917, 
March 12, 1918. 

Present: — Mr. Justice Shadi Lai. 

Musnmmat EALABATU and others 

D B: FE N I) A NTS — P ETI T1 ONE R.S 

versus 

PRABH DIAL — Pi.aintiki* and 

Musammnt KOKLU— I Iefendant — 
Respondents. 

iftiiioit of cnujatjal rit/hls^ sii.i( Jor — iJincivtioh of 
(fill' rl— -Con rij u'hoUier con refer entire suit to orbit 
lion. 

It is ontiroly within tin* ilisfrot.ion of tho Court In 
grant or refuso a c1i*(TO(? for rnsi itniion c)!* conjugal 
rights liiit the Court c!inin)l doh.'gatc the ilooision of 
till* «*ntirc suit t(» arl)ilrutors, siltln)ngh it is tjpen to 
it to refer any jairtii ulur inattor to arltit ration, 
[p. 16a, col. p. 164, col. I.] 

Whore., th<.*refore, in a suit for r(‘.stitnl ion of eoii- 
jngal riglils, t.ln> MiinsiC ihslegaled tho entire suit to 
]icr.soiis ajipointed hy 1 he parties as tiudr arhil nUors: 

JIdd, tluit Court could not delegate its function 
to a-i'liitralors and tin*, case should htf. tried on its 
iniM-its. 1]). 164, col. l.J 

Petition, under section 41* of Act III of 
1914, for revision of the decree of the Munsif, 
l.st class, Dharmsaln, District Kaugra, dated 
the llth May 1917, decreeing the claim. 

Bakhshi Tek Oknnd^ for the Petitioners. 

Mr. Ben). Parshnd Khosla, for the Respond- 
ents. 

JUDGMENT. — This application for 
revision arises out of an action brought by 
the plaintiff-respondent for the restitution 
of conjugal rights, and the question for 
determination is whether the Munsif was 
right in delegating the decision of the entire 
suit to tho persons appointed by the partie.s 
as their arbitrators. Now, the rule of law 
is firmly established that it is entirely within 
the discretion of the Court to grant or refuse 
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a decree for restitntiou of conjugal rights, 
ahd it haa been held by a Division Bench in 
Hira V. Dina ( 1) that this function cannot 
be delegated to arbitrators, who as a Tribunal 
are not subject to the ordinary rules cf 
procedure, and whose decisions are under 
the law final. I do not say that it is not 
open to the Court to refer to arbitration any 
particular matter, eg,, the factum or the 
validity of the marriage between the parties, 
which matter does not involve the exercise of 
a judicial discretion ; but, as pointed out 
above, ui the case before me the whole of 
the suit was referred to arbitration, and upon 
the authority cited above, I must hold that* 
the Court was not entitled to make the 
reference 

It is true that in Hira v. Dina (1) there 
was this additional fact that both the parties 
to the suit were minora, but the decision of 
the Court did not depend entirely upon that 
peculiar feature. Some of the observations 
of the learned Judges, at page 156 of the 
report are fully applicable to a case for the 
restitution of conjugal rights brought by au 
adult person against another adult person. 
Following the rule laid down in that ludg- 
men^ I accept the application for revision, 
and aniiuiliug the reference to arbitration 
return the case to the Munsif for trial on the 
merits. The costs incurred by the parties 
shall be costs in the cause. 

Heviainn allowed. 

(1) 37 V. K. 18^5. 


MADRAS HIGH COURT. 

Civil Rsvisiom Pbtition No. 367 ok 1917. 
November 30, 1917. 

Present: — Mr. Justice Bake well and Mr. 
Justice Kumarasami Sastri. 
PBRCMAL KOUNDAN and otubr.s-~ 
Rbspon uEMts — P etition b ks 
hofsns 

Thk TIEUMA.LRA.yAPURA.M .)AN\. 
NUKOOLA. Dll A.NASE KHAR A l SANKA 
NIDUl, Ltd. TdROruti its Ovkioial 
LK. 7ii>iTOii A. VENKATASAMI NAYADU 
PbTITIOS KK — Kbspoh dbnt. 

Ciiil /VmvJiov Code (Act I" ..f 1^), <). XXXltl, it. 
J, 5 — Cc^npuni'^ii.rujht of, eue in iormn pauperis 


— *^Perttou.\ mcaiiniAj of — Erplonation to rule, Rc.orte of 
— Liqulihifor of Coni}»tinyy right of, to appear for Com- 
jiuny, though pcruonnlly not a ptmpev — Commu- 
sion, pfiyoHOit of, to liquidator, whether disqtutlUh’aiiou 

-silent ml Clnusei; Aet (X of 1897), a, 3. 

Order XXXI 1 1 of Mio Civil Procedmv C«.de 
applies to Huiis Ly Com]ianicE and Nidhis aiul Uio 
latter eaii lake sulvanla^re of i'Ik provisions if I hey 
arc pauj)(»i>. | ]>. 166, eol. l.j 

The word ‘pc*rsoii’ in the Order lias the same 
iuuunin«; u.s in tlic General Glan.sos Act unless 
there is Koinetliiii^: repiignaiit in the snhjoet or 
context unci includes un^' Company or Assocriation or 
bcKly of individnnis. whcdhcT incorporated or not. 
[p. J65, col. 1.] 

The crxplniiatioii to rule 1 of the Order sinudy 
allows deduction of the value of weiiriiig apparel 
where the applicant has such apparel. Jt cannot lx* 
eoii.strucd to menu that only persons who, in law, 
can po.*?Kirss wearinj' apparel, eiin sue as ))aupors. 
[p. 165, col. 1.] 

Under rule 3 of tlie Order, rlie liquidator can 
fulfil all tin* obligations of a pan|M^r petitioner 
rotpiired uiidcT the Order and can uppoar for ihej 
Company and present t he pet.iiicoi in person. • 
£)»• IGG, col. 1. j 

The real r(uestion for rhe j<urp 080 of Order 
XXXI 1 1 lM‘iiig who is tin* tclual phiiiitifT and 
whether lie is a pauper wit.hin the niuaiiiiig of the 
explanation to rule I of the Order, a liipiidator can 
act fora juiuper Comjmny thouj^li lie is not p(*rsonall 3 
a pauper, [p. 166, col. 2.] 

The payment of com mission to the liquidator liot^s 
not inuko him a person inlenrsted in the subject- 
matter of tliu suit within (he meaning of Order 
XXXIII. rule 5, Civil ITocoditro Code. The provision 
only applies to agreenietits hetwecii a pauper and u 
third person with refenmei^ to the siil)jert-matt<‘r of 
the suit, [p. 166, col. 2. i 

Petition, under Heotious 115 of Act V of 
1908, and 107 of the Goverriinent of India 
Act, praying the High Court to revise 
the order of the Court of the Subordinate 
Judge of Madura in Original Petition No. 
303 of 1916. 

Mr, i?. Pnrthsarathy Aiyar, for the Peti- 
tioners. 

Meenre. C. Padmanahka Aiyangai and 
Mr. A, Ramasami Aiyar, for the Respond- 
ent. 

-1 D DC M £ N T.— The Tirumalray apuram 
Jananukoola Dhanasekhara Sanka Nidhi, 
Ltd., which was a Company registered 
under the Companies Act went into 
liquidation and au official liquidator 
was appointed. He as liquidator, applied 
under Order XXXIII of the Civil Pro> 
oedure Code to file a suit on behalf of 
the Nidhi in forma pauperis against the 
petitioners before os who are alleged to 
owe the Nidhi about Rs 8,524 under a 
promissory note. The allegations in the 
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petition show that the Nidhi was bankrupt 
and that the only properties it had (ecoept 
the Bubjeot of the suit) were worth 
Rr. 12. The Subordinate Judge allowed the 
Nidhi to sue in forma pauperis and the 
respondents have filed this petition against 
the order. 

The chief contention raised before us 
is that Order XXXIII of the Civil Pro- 
oedure Code, does not apply to Companies, 
Corporations or other associations. It is 
argued that as the explanation to Order 
XXXIII, rule 1 refers to necessary wear* 
ing apparel and rule 8 requires presenta- 
tion of the petition by the ‘applicant in 
person’ the Order necessarily excludes 
petitioners who are not liuman beings. 

We are unable to accept this conten- 
tion. The word ‘person’ is not defined 
in the Code of Civil Procedure and con- 
sequently the definition of the word ‘person’ 
as including any Company or Association 
or body of individuals whether incorporat- 
ed or not, in the General Clauses Act 
(X cf 1897) would apply unless there is 
something repugnant to the subject or 
context. Order XXXIII of the Civil 
Procedure Code refers to suits by paupers 
and rule 1 enacts that any suit may, 
subject to the provisions of the. Order, 
be instituted by a pauper and does not 
exclude the official persona. Now a regis- 
tered Company or anj’ other Association 
may be unable to pay the Court fee 
payable like any ordinary person and 
there is no reason to suppose that the 
Legislature did not intend Order XXXIII 
to apply to such cases especially when it 
is remembered that the effect would be 
to allow debtors to eftOipe payment and 
defeat or defraud the creditors and share- 
holders of ♦he Company. The expL na- 
tion to rule 1 no doubt states that where 
no Court-fee is prescribed, the petitioner 
should not be entitled to property more 
than Bs 100, ‘other than his neoessaiy 
wearing apparel’. The explanation simply 
allows deduction of the value of wearing 
apparel and can only mean that if the 
aoplicant has necessary wearing apnarel 
he can deduct its value. We do not 
think it can be construed to mean that 
enly persons who in law can possesi; wearing 
apparel, cap sue as paupers. In Curtis v. 


Kent Water Worlcs Co, (1), the argu- 
ment that an enactment (47 Geo. 3, C. Ill 
did not apply to Corporations as it allow- 
ed a person to appeal on entering into 
a recognizance which a corporation was 
not competent to do, was negatived by 
Bayley, J., who observed as follows : — 
“But assuming that they cannot enter 
into a recognizance, yet if they are persons 
capable of being aggrieved by and appealing 
against a rate, 1 sliculd say that that part 
of the clause which gives the appeal applies 
to all persons capable of appealing, and 
that the other part of the clause which 
requires a recognizance to be entered into, 
applies only to those persons who are 
capable of entering into a recognizance, but 
is inapplicable to those who are not.” 

The word used in the explanation is 
‘person’ and there is nothing repugnant 
in applying the definition given in the 
General Clauses Act. Where the applicant 
is n Company which c.r kypothesi can have 
no earing apparel, then it will not be 
entitled to deduct anything on account of 
wearing apparel and will not be a pauper 
if it has property worth Bs. 100 and 
the suit is one for which no fee is pres- 
cribed. 

As regards rule 3 which requires 
personal presen ta< ion of the application to 
sue in fnrmn pauperis it seem.s to us that 
where the law in consequence of personal 
appearance in Court': being impossible either 
by reason of the party being a Company 
or an infant or lunatic, allows appearance by 
somebody elee, appearanoe by such person 
would be sufficient. For example Order 
XXXII of the Civil Procedure Code lyhioh 
relates to minora and persona of unsound 
mind, authorises appearanoe by the next 
friend and guardian nd litem and it can- 
not be said that where the minor or 
lunatic is a pauper, the presentation of a 
petition to sue in forma pauperis by the 
next friend, would be invalid or contravene 
the provisions of Order XXXIII, rule 
3. So far as Companies are concerned, the 
Companies Act provides for the mode in 
which the Company is to be represented. 
Under section 179 of the Indian Companies 
Act the liquidator may institute any suit 
or other legal proceedings in the name 

(1) (1827) 7 B. & C. 314; f) L. J. M. C. (o. s.) 100} 
108 K. R.741. 
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and nn behalf of the Company and under 
Order XXIX of the Civil Procedure Code 
the principal ollicer of the Company may 
act ill legal p^'oceedings on behalf of the 
Company and may lie required lo appear 
when personal appearance is necessary. 
The liquidator can, therefore, fulfil all the ob- 
ligations required of a pauper petitioner under 
Order XXXI II. Rule 8 of Order XXXlIlof 
the Civil Procedure Code in our opinion only 
prohibits a pauper who is competent in law 
to appear in person from taking advantage 
of rule 1, Order HI of the Civil Procedure 
Code and appearing by a Pleader or re- 
cognised agent instead of being present 
personally. It does noi cover cases in 
which from the nature of the case, 
physical presence is irn possible or where 
the law owing to any disability, directs 
that all acts required by the Code should 
be performed by a next friend. Wo are 
of opinion that there is nothing in rule .5 
to prevent an official liquidator from appear- 
ing and presenting the petition. A Company 
or other Association being a ‘person* 
within the meaning of the defitiitiori of 
the Gtuicral Clauses Act which applies to 
the Civil Procedure Code of H)08, could 
prtma juriv apply for leave to sue 
forma pnnpcrU and as we see nothing in 
Order XXX HI, rules 1 and .S, which ill be 
repugnant to the application of the dulinition, 
we think a Company can take advantage 
of the provisions of Order XXXI 11 if it is a 
pauper. 

It is next argued that as the liquidator 
is not a pauper though the Company may 
be so. Order XXXlll would not apply. The 
suit is really by the Company, and as the 
liquidator only acts for the Company, being 
so to say its agent, his financial standing 
is immaterial. We think the case is 
covered by Venkatayiarasayya v Achemma (2) 
where it was held that a next friend who 
is noi a pauper, can sue in forma pauperis 
if the minor is proved to be a pauper. 
Reference was made to In the matter of the 
Will of Dawuhai <.3) and Manaji Rajuji y, 
Rhandoo Balco (4). These were oases of 
executors s'jing and without expressing any 
opinion as to the oorreoincss of these 

(2.1 3 W. 3; 1 In<l. I)«*c. (n. s.) 558. 

(3) 18 i; !J37; » Jnd. Dec. (n. s.) C65. 

(4) 11 hid, Chs 724;3f> lj. ti79; 13 lloTn. L. K. 


decisions, it is suflSoient for the purposes of 
this case to say that in the case of executors 
the estate vests in them and they are the real 
plaintiffs, though they sue not for their own 
benefit but for the benefit of the beneficiaries. 
For the purpose of Order XXXlll the real 
question is who is the actual plaintiff; and 
is he a pauper witliiri the meaning of 
the explanation In Order XXXll, rule 1, of 
the Civil Procedure Code. 

The last contention is that as the liquidator 
received by his order of appointment a 
cominissinri, he is interested in the subject- 
matter of the suit within the meaning of 
Order XXXlll, rule 5, of the Civil Proceduire 
Code. The provision only applies to agree- 
ments between the pauper and a third 
person with reference to the subject matter 
of the suit. Where a Court or a Company 
appoints a liquidator, ho is an officer who 
is appointed under statutory authority and 
the fact that he is paid <i percentage of 
the collections, does not bring him within 
clause (c) of Order XXXlll, rule 5. No parti- 
cular debt is oar- marked with the payment 
and even if it were so, an agreement in pur- 
suance of the Companies Act to rcinuiierafe 
the liquidator for winding up the Company, 
would be on tlie same footing as an 
agreement by the pauper with Ids Vakil, 
to pay him the legal fees for conducting 
the suit. 

Wo see no reason to interfere and 
dismiss the petition with costs. 

FvHtinn dism Used, 

M, c: P. 


PUNJAB CHIEF COURT. 
MiscBU.ANEOoa OrviL Appeal No. 973 op 1917. 

March 14, 1918. 

Present: - Mr. Justice Scott- Smith, 

JO VI N1 ) L AL — Plaintiff— Appellant 
versus 

MUNI LAL — Defendant — Respondent. 

Civil Procedure Code (Act V of 1908), 8ch, 11, para, 
7Q’-~Arhitration-^DispuU about partition of joint pro- 
perty — Private reference to arbitration-^ Award settling 
shares of parties — Application te file award in Court, 
whether maintaintible. 
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An award which does nofc partition n^ricuUnral 
land but nieroly settles the shuros of (lie parties 
therein, may be filed in Court; 

Where, therefore, a dispute rolatiu" to tlie partition 
of joint property including aj:frieiiltural land, was 
privately referred to arbitration and one of ilio 
parties applieil under parajj^ra])h 20 of the second 
Schedule of the Civil Proocdiire Code for tlie filing of 
the award in Court: 

Uddf that inasmuch as the award did not actually 
partition the agricultural land, there could ho no 
objection to the tiling of the award. 

Misoellaneona appeal from the order of the 
Subordinate Judge, Ist Claaa, Jullundur, 
dated the 20th January 1917, rejecting the 
application for filing the award of the arbitra- 
tors. 

Bakhshi Tek Ghand^ for the Appellant. 

Mr. B. 71. Qureshi^ for the Respond- 
ents. 

JUDGMENT. — This is an appeal from 
an order of Bawa Mihan Singh, Subordinate 
Judge, Jullundur, rejecting an application 
under paragraph 20 of the second Schedule 
of the Civil Procedure Code for the filing 
of an award in Court. The grounds of 
the lower Court’s refusal to have the award 
filed, are rather difficult to understand but 
it appears that the application was rejected 
because the agreement to refer tlie dispute 
between the parties to arbitration, related to 
the partition of their joint property which 
included agricultural land, a question relat- 
ing to the partition of which, is excluded 
from the jurisdiction of the Civil Courts. 
Counsel for the plaintifP appellant relied 
before the Subordinate Judge upon Sardar 
Wasawa Singh v. Sardar Arur Singh (1) 
and Ram Jawaya Mai v. Devi Dilta Mai (2), 
which, however, were distinguished by him. 
Finally Counsel for the appellant argued before 
the Subordinate Judge that as the award 
did not actually partition the agricultural 
land Ram Jawaya Mai v. Devi Ditta Mai 
(2) should be followed. The Subordinate 
Judge, however, said that until the award 
was filed it could not be looked at by the 
Court; in other words, the Court refused to 
look at the award in order to see whether 
it did partition the agricultural land or not. 
As a matter of fact the award does not 
partition the agricultural land but merely 
settles the shares of the parties therein. 
In the case repor ed as Sardar Wasawa 

(1) 61 T. h. 18:)3. 

(a)34Tnd. OaH. 192; 1.7 V, \i. 1916; 107 T. W. 
B. 1916} 70?. L. H. 19-7. 


Singh v. Sardar Arur Singh (1), the parties 
by written agreements appointed an arbitra- 
tor to partition between them certain joint 
property, consisting of land nnd houses, to 
equalize and adjust tue shares by transfer 
from one party to the other of land ex- 
clusively owned by either party and generally 
to settle between them all disputes what- 
s( ever relating to their joint or exclusive 
property. An elaborate and comprehensive 
award was prepared, and the parties after 
having heard it read, signed the document 
in token of their assent. It was held that 
the claim was not excluded from the cog- 
nizance of the Civil Court by section 158, 
sub-section (2) ixvii) Land Revenue 
Act, 1887, as it was not one which asked 
the Court to effect a partition, but was for 
the enforcement of an award by which the 
partition had already been fully carried 
out. 

In Ram Jawaya Mai v. Devi Ditta Mai 
(2) it was held that a Civil Court has 
jurisdiction to deal with that part of an 
award which fixes the shares of the parties 
in agricultural land, as this is not an actual 
partition of the fields hut merely a divisioM 
of share and only settles title. 

There authorities, in my opinion, show 
that there is no objection to the filing of 
the present award on the particular ground 
taken before the lower Court and argued 
before me. The other objections urged by 
defendant-respondent have not been disposed 
of by the lower Courl, 

I, therefore, accept the appeal and setting 
aside the order of the lo ver Court remand 
the case thereto for re decision under Order 
XLI, rule 28, Civil Procedure Code. Costs 
in this Court will he costs in the case. 

Appeal accepted. 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 

Orkmnal Civil Snr No. 189 of 1916. 

May 8, 1917. 

Present: — Mr. Hayward A. J. C. 

Messrs. MOOSAJI AHMED and Co. — 
Plaintiffs 
vetsus 

The ASIATIC STEAM NAVIOA- 
TION Co., LlMlTIEl) AND ANOTHER — 
Defendants. 

Mvrcuutile Law — BiU of ladimj — Carrier Inj wv/, 
right qf^ to liinit lUihilitij hy hill of lading — Karachi 
Port Trust Act (Born. TV 0 / 1886). s. 87 — Limitaiion— 
Special period of limitation for suits against Karachi 
Port Trusty -udkvthcr subject to general provisions of 
Lim itation Act — Limitation Act flX of 1008), .s. 3. 

A«rcor(liiig to Enj'lislj Liiw it is opeu to a carrior 
by soa f.o liiiiil. his liability by a writinj^ such as the 
bill of Imliii^v. (^msoqiiently ilic folloAviiig c<»ntlitions 
ill a bill of lading' are perfectly valid: 

(<i) that the Company shall not bo liable f(»r any 
dainaice I'uused by swcalin;', fermenting, In^at, 
boilers, or storage, whether arising or not 
from the negligence of tin* persons in the service 
of the company; []>. 168, col, 2. ] 

ih) that tiie liaiulity of the Company shall abso- 
lutely cease when rlie goods are over or beyond the 
side of the Company’s f)wn ship levcd with the 
rail; I p. 168, col. 2.] 

{e) that the Company shall not be liable for 
any damage capable of being covered by insurance, 
[p. 168, col. 2. 1 

Tin* geiKTuI provisions of the Liniii.atioii Act 
regarding tins exclusion of holidays and Court vat^a- 
tions in <5oniputing the period of limitation, have 
no application to any special period of limitation 
picsi'i-ibed by any special or local la>v c. j/., the Ka- 
rachi Tort Trust Act. [p. 170, col. 2, p. 171, c«»l. 1.] 

A suit against the Karachi Tort Trinst filed beyond 
the period of 6 montbs allowed by s(*otion 87 of the 
Karachi Port Trust Act, owing to the intervention of 
Easter holidays and vacation of the Court is barred 
by limitation. The maxim Ic.i; uon cogil ad im- 
possihilin has no application to such a case as the 
suit could have been tiled earlier, [p. i6D, col. 

Mr. JJipchand T, Ojha, for the Plaiut- 
iffs. 

Mr. Rupchand Bilaram, for Defend- 
ant No. 1. 

Mr. T, Q, Elphinsione^ for Defendant 
No. 2. 

JUDGMENT. — The plaintiff firm, Moo&aji 
Ahmed and Company, olaims compensation 
from defendant No. 1, the Asiatic Steam 
Navigation Company, or from defendant No. 2, 
the Karachi Port Trust, for damage alleged 
to have been caused hy the negligence of 
one or other of the defendants to a cargo 
of molasses shipped from Sours baya to 
Karachi. 

Defendant No. 1 pleads inter alia exemption 


from liability under the terms of the bill 
of lading. Defendaat No. 2 pleads inter alia 
the bar of limitation under section 87 of 
the Karachi Port Trust Act. 

With regard to defendant's plea, it 
appears there are two branches, the one on the 
assumption that the damage to the cargo was 
caused by the negligence of the servants of 
defendant No. 1, and the other on the assump- 
tion that the damage was caused subse- 
quently by the negligence of the defendant 
No. 2. It has been contended in respect of the 
first branch, that the defendant No. Us 
liability is excluded by the condition 
contained in the bill r.f lading which has 
been admitted as Exhibit No. 8, to the 
following effect: “The Company is not 

liable for any damage caused by 

sweating fermenting .... heat 

boilers .... or storage ... whetherarising or not 
from the negligence of the persons in the 
service of the Company.” It has been 
contended in respect of the 2nd branch 
that defendant No. Us liability is excluded by 
the c.)nditiori in the bill of lading to the 
following effect: “The liability of this 
company shall absolutely cease when the 
goods are over or beyond the side of 
tlie Company’s own ship level with the 
rail”. 

It has been argued, on the other side, 
in respect of the first branch, that the 
condition excluding liability of defendant 
No. 1 was not clear and that in any 
case it related only to such negligence as 
could be covered by insurance in view of 
the subsequent condition in the bill of lading 
to this effect. 

“The Company is not liable for any 
damage capable of being covered by insur- 
ance.” It is difficult to understand how 
it could seriously be argued that the con:- 
dition excluding the liability of defendant 
No. I for damage caused by the negli- 
gence of their servants, was not sufficient- 
ly clear. The terms of the condition could 
hardly, in my opinion, have been clearer 
or more comprehensive and it does not 
appear to me that the condition is in any 
way limited hy the subsequent condition 
regarding insurances. The plain meaning 
of the subsequent condition, in my opinion, 
is that the company is not to he held 
liable in any case for damages which 
Qould he raoovered from the Insuranca 
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Company. There is no reasonable doubt 
that the condition exrludini^ the liability 
of defendant No. 1 for damage by negli- 
gence of their servants, is a perfectly clear 
and valid condition, as would appear from 
the remarks on the subject to be found in 
paragraphs 186, 197, 282 and 284 of Volume 
XXVr, Halsbury’a Laws of England. 

It does not appear to me in respect of 
the second branch that any serious argu- 
ment has been adduced to show that the 
condition excluding the liability of defendant 
No. 1 after the goods had left the ship^s 
tackle was also not a perfectly valid condi- 
tion, as would appear from the remarks on 
the subject to be found in paragraphs 864 
and 866 of Volume XXVI of Halabury’s Laws 
of England. 

It has not been disputed that the Eng- 
lish Law must be applied in this case 
according to the agreement between the 
parties contained in the last clause of the 
bill of lading, and that is also in accord- 
ance with the remarks on the subject 
whi'h will be found in paragraphs 856 
and 857, Volume XXVf of Halsbury 
Laws of England. It, finally, cannot be 
disputed that, under the Englisli Law, it 
would be open to the defendant No. 1, as 
common carriers hy sea, to limit their 
liability hy a writing such as the bill of lading, 
as will appear from the remarks on the 
subject in paragraph 445 of Volume XXVI, 
Halsbury’s Laws of England. 

Defendant No. 1 must, therefore, be held 
on either branch of the case to have been 
fully protected from liability for the damage 
caused by the express conditions of the 
bill of lading. The suit, therefore, as 
against defendant No. 1 must be dismissed 
with costs. 

With regard to defendant No. 2*8 plea, 
it would appear that the cargo arrived 
on the 26th October 1915 and it has 
been alleged that the final failure to 
deliver the cargo undamaged, occurred in 
the month of November 1915. Notice was 
given of suit on the 8th March 1916. 
The Easter holidays and vacation intervened 
from 20th April 1916 to the 25th May 
1916, and the suit was, consequently, not 
filed until 26th May 1916. It is clear, 
therefore, and it was admitted in the 
plaint, that, whether the proposed action 
be taken from the 26th October 1915 or 


from the beginning of November 1915 
the suit was filed beyond the period 'of 
6 months’ limitation allowed by section 87, 
Karachi Port Trust Act, 1886, unless the, 
Easter holidays and vacation could be 
excluded from the computation under 
section 4 of the Limitation Act of 
1908. 

No such right of exclusion was recognised 
under the Bombay Lreneral Clau.ses Act, 
of 1886, and, looking to the year of the 
Karachi Port Trust Act, 1886, recourse 
cannot be had to the provision of section 
11 of the Bombay General Glauses Act, 
1904. It was suggested that recourse 
might be had, failing other remedies, to 
the general maxim Lex non cogit ad 
imposaihilia^^ but that maxim cannot, in 
my opinion, be applied here, because there 
was no absolute impossibility in filing the 
suit before the Easter holidays and vacation. 
There was no doubt increased difficulty in filing 
it within the period of limitation owing to the 
intervention of Easter holidays and vaca- 
tion but their intervention did not render 
it absolutely impossible. The maxim, 
therefore, could not properly he applied as 
observed by Jenkins, 0. J. in the case of 
Ahad Baksh Mollav, Babar Alt (1). 

It has, however, further been argued 
that recourse could be had to the general 
provis’ons of tlie Limitation Act, 1908. 
That argument- has turned mainly on the 
question whether the general rules contain- 
ed in sections 4 to 25 could properly be 
applied in view of the language of sections 
3 and 29 (6), These latter sections would 
appear to imply that the general pro- 
visions were intended only to apply to 
suits falling within the schedule of the 
Limitation Act, 1908. The main difficulty 
in answering this question arises not so 
much from the words used by the 
Legislature as from the numerous and 
somewhat conflicting decisions of the 
Courts. It was held so long ago as 1872 
that the Bengal Bent Recovery Act was 
an Act complete in itself and not subject 
in the matter of limitation to section 14 
of the Limitation Act of 1859. That was 
a decision by the Privy Council reported 
as Unnoda Per sand Mookerjee v. Kriato Goomar 

(1) 14 Ind. Cas. 173; 16 C. W. N. 721. 
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Moitro (2). It was followed after a nnmber 
of * coTiflictinH decisions in respect of the 
Limitation Act of 1877 by a Fall Bench 
of the Galoutta lli^h Court reported as 
Na(fmdra Nath Mullick v. Mathura Mohun 
Parhi (8). It was held that the liegistra- 
tioii Act was an Act complete in itself 
and not sabjeot to the matter of limitation 
to section 7 of the Limitation Act of 1877 
by a Fall Bench of the Madras High 
Court in Veeramma v. Ahhttih (4). It would 
appear, however that a number of conflicting 
decisions were subsequently passed on this 
Rubjeot by different Benches of the Madras 
High Court. Thus the Forest Act was held 
not to be subject to the terms of .Meotion 12 of 
the Limitation Act by the Full Bench of the 
Madras High Court reported as Aim Baker 
Sahib V. Secretary of State (5); while the 
Madras Revenue Recovery Act was held not 
to contain a complete body of rules of limita- 
tion and to be subject to the provisions 
of section 15 (2) of the Limitation Act 
by the Full Bencli of the Madras High 
Court in Srinivasa Aiyangar v. Secretary 
oj State (6). It was similarly held by a 
Full Bench of the Allahabad High Couit 
that the Provinoisl Insolvency Act did 
not contain a complete body of lules of 
limitation and whh subject to tlie general 
provisions of the Limitation Act. it was 
there considered that the general provisions 
of the Limitation Act could not be said to 
**affeoF' the special period of limitation 
prescribed by the Insolvency Act. The case 
is reported as Dropadi v. llira Lai (7). It 
is certainly hard to understand how it could 
be said that the general provisions of the 
Limitation Act did not at least 'affect' ’ the 
special period prescribed by the Provincial 
Insolvency Act and it is not surprising, 
therefore, to find a difference of opinion 
arising subsequently on the question whether 
the Provincial Insolvency Act was subject to 
the general provisions of the Limitation Act 
in the subsequent case before a Bench of the 
Madras High Court reported as Mnujulnri 

(2) 19 W. R. 5; 16 B. L. R. 60 noto (l». C.). 

(3) JS C. 36S;9 fnd. Dec. (n. 8.j 246. 

(4) 18 M. 99; 6 Iiid. Doc. (n. b.) 418 (F. B.). 

(5) 6 Tnd. Gas. 884; 84 M. 505 at p. 509; 20 M. 
L. J. 283; 7 M. L. T. 132. 

(6) 18 Ind. Cas. 617; 38 M. 92; 24 M. L. J. 41. 

(7) 1« Ind. Cas. 149; 34 A. 496; 10 A. L. 
h 3. 


Sityaro iniyya v. Singumahanti Bhufanga Rao 

(8). The only decisions on this much vexed 
question on this side, appear to have been 
those which decided that the Bagdari Act 
was not subject in the matter of limitation 
to the Limitation Act. The latest decision 
upon that pr)int is reported as Adam Umar 
Sale V. Bapu Bawuji (9), 

It seems to me in this con diet of authority 
necessary to return to the actual words of 
the Limitation Act. It w’ill then be seen 
that section provides that “Kvery suit 
inritituted after the period of limitation 
prescribed therefor by tiie first Schedule 
shall be dismissed” subject always to the 
provisions contained in sections 4 to 25. 
That looks as though these latter sections 
were intended to apply merely to the 
periods of limitation prescribed by the 
first Schedule of the Limitation Act. Then 
these sec(it)n.s follow and reft>r in almost 
all cases expressly to the peiioa of limitation 
' prescribed”. Thus the word “prescribed” 
occurs in sections 4 and 5 and again in 
sections 9, 12 to Id, 19 and 20. That surely 
iiieans “prescribed” in the first Schedule of 
the Act. The word also occurs in section 
G and where reference is required to some- 
thing else, it is made clear in that .section by 
express viords ’prescribed thereby in the .*lrd 
column of the third Schedule” of tlie Act. 
So again section 11 refeis expressly t(i periods 
prescribed by foreigr; r'lles of lirnihition. It 
is again indicated that all these sections con- 
template merely the periods prescribed by 
the Limitation Act by the provision in 
section 25 that all instruments shall be inter- 
preted in a particular manner “for the 
purpose of this Act.” 

It has finally been made quite clear to 
my mind that these .sections contemplated 
nothing else by the provisions of section 29 
(1) (.h) where it is stated that “nothing in 
this Act shall affect or alter any period of 
limitation specially prescribed .... by taiy 
special or local law now or hereafter in 
force in British India.” Theie may no 
doubt be weighty ooTisiderations in favour 
of applying to tlie special periods of limita. 
tion pre^cribed by the various special Or 

t8.30 Tnd. Cms. :()3; 39 M. 593; 18 M. L. T. 
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(D) 1 Tml. Cas. G63; .‘.3 B. 110; 10 1km. L. R. 

I12«. 
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Court of Small Caases, Lahore, dated the 


local laws the general rales of the Limitation 
Act. But such application is, in my opinion, 
a matter for the Legislature and not war- 
ranted, with due deference to the views of 
certain of the Judges of the Madras and 
Allahabad High Courts by the wording of 
the Limitation Act. If such application had 
been intended, it is difficult, moreover, to 
explain the object of the Legislature in 
enacting section 10 of the General Clauses 
Act of 1897 and section 11 of the Bombay 
General Clauses Act of 1904 and thereby 
applying generally to all periods of limitation 
thereafter prescribed the provisions regard- 
ing holidays and vacations of Courts 
contained in the Limitation Act of 1877 and 
1908. 

This suit, therefore, must also be dismissed 
as against defendant No. 2 with costs. 

Stilt (lisniismJ, 


PCJNJAB CHIEF COURT. 

Civil Revision Petition No. 506 ov 1917. 

March IJ, 1918. 

Present: — Mr. Justice Soott-Sraith. 

The LAHORE BLBCTHIO SUPPLY 
COMPANY— Dekendant — Petition kk 
versus 

DURGA DAS— Plaintiff —RrsFv'inprnt. 

TJectricitu Act {IX 1010), .v. 24, S.'h. H. vi- 
Fane or CiU-ouf cost oj u.diiilcnahco of 
— fjiohiiily of //Vv/WfV — TnsfaUntion, dejectin’ — (lon^ 
sume)\ \ehother lidhle to jiny Jor netr cuf-oir.l. 

A fuse or ciit-nul is a rieoc'ssary part of t lie aervico- 
line anil is keptiiiulertlu^ licoiisoe’K .seul.[p. 172, col 1. j 

The licensee is lion ml to Ikjmi- (lie coat of ilic 
tiiaintenaiice of the service-lion wlintlior or not it li.as 
l>enn initially paid for Iiy thn cou,sumer. fji. 172, col. 

2-J 

If t he consumer^ installat ion is; tk>Iootivc, the 
licftinsee is entitled to dia(;f)nt..iinje l.ln» supply of eiier;^y 
to him. Lp. 17JI, col. 1. ] 

In case of a dispute as to any alleged defect, iho 
licoiiaeo can take action under clause VI sub-clause 
(3) of the Schedule to t)io >]loctpicitj Act and refer 
the matter I o an Electric Tnapector who shall decide 
it. [p. 173, col. 1.] 

If tho liccusno continues to sii])ply energy to a 
consumer when lie knows or has rea.sori to believe 
that tlio lattoi’s installation is defootivo, lie docs so at 
his own risk and the consumer is not liable to pay for 
a new fuse or cut-out if tlio old one inoltg owing to a 
defect in his installation, [p. 173, col. 1.] 

Petition, under section 25 of Aot IX of 
1887, for revision of the decree of the 


10th April 1917, decreeing plaintiftV 
claim. 

Mr, Beechey, for the Petitioner, 

Lala Mofi Sagavy R. S., for the Respondent. 

J IJ DG .VI E N T. — Thie is an application for 
revi.sion of the order of the Judge, Small 
Causes Court, Lahore, granting plaintiff- 
rp.spondent, a decree for Re 108 against 
tlie Lahore Electric Supply Company, 
defendant- petitioner. The brief facts of the 
case are as follows: — 

On the Slat Augu.st 1916 the eleotrio 
ourrerit supplied by the defendant Company 
to plaintiff’s house having failed, the plaint- 
iff sent a message asking the company to 
look into the matter. The Company sent 
their Mistri, who finding that the main 
fuses had been burnt out, renewed the same. 
On the 4th September the defendant sent 
plaintiff a bill in which a charge of Rs. 2 
was made for renewal of two main fuses. 
Plaintiff protested saying that he was not 
liable for the renewal of the main fuses 
which were defendants’ property and kept 
under his seal, and which had melted 
through no fault of the plaintiff. On the 
15th September the defendant Company 
again pressed for payment of the charge of 
Rs. 2 threatening disconnection in case the 
bill was not paid within seven days. Plaint- 
iff replied to this repudiating bis liability. 
On the 2nd October the defendant Com- 
pany disconnected the plaintiff’s house from 
the distributing main. On the 4th October 
the connection was restored on plaintiff 
paying under protest a sum of Ks. 8 to the 
defendant, namely, Rs. 2 for the fuses Rs. 3 
as diaeonnectioii fee and Rs. 3 as re connec- 
tion fee. He then sued the Company for 
thi.s Rs. 8 together with Rs. 100 on account 
of damages and the Small Cause Court has 
decreed the claim. 

The lower Courts’ Hndings are that the 
main fuse-s were the property of the defend- 
ant Company which was, therefore, bound 
to keep them in order; that it was not shown 
that they “blew off” or melted through any 
fault of the plaintiff; that the requirements 
of law as to notice to plaintiff were not 
complied with; and that in any case the charge 
was not one “in respect of the supply of 
energy” within the meaning of section 24 
of the Indian Electricity Aot, IX of 1910. 
The main fuse is technically called a cut-out 
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and the first questioti for decision is whether 
tho charge of Hs. 2 for re-placing the oat-outs, 
was payable by the plaintifP or the defendant. 
The ooiisumer\s premises are connected with 
the distributing main by means of a ser- 
vice line which is defined in section 2 of 
the Indian Electricity Act as “any electric 
supply line through which energy is, or is 
intended to be supplied by a licensee to a 
consumer either from a distributing main 
01 immediately from the licensee’s premises.*’ 
Electric supply line i.s defined as “a wire, 
conductor or other means used for convey- 
ing, transmitting or distributing energy 
together with any casing, coating, covering, 
tube, pipe or insulator enclosing, surrounding 
or supporting the same or any part thereof, 
or any apparatus connected therewith for 
the purpose of so conveying, transmitting 
or distributing such energy* ****** 
* *.’* The object of tlie cut out, I under- 
stand, is to regulate the supply of electric 
energy and, therefore, 1 think it would be 
an apparatus for the purpose of distributing 
such energy within the meaning of the 
definition of electric supply line ; but it is 
not necessary to labour this point for part 
of ('Onnsel for piititiotidr’s argument is 
tliat the out out is part of the service- 
line. In this connection Air. Beeohey refers 
to rule 37 of the rules framed by the 
Government of India in the Public Works 
Department contained in Notification No. 
107, dated the 2Ird December 1910. The 
rule in question is as follows: — A licensee 
shall insert a suitable cut-out in each 
service line within a consumer’s premises, 
in an accessible position as close as pos- 
sible to the point of entry. Such cut-out 
shall be oontained within an adequately en- 
closed fire proof receptacle.” This shows that 
the cut-out is a necessary part of the service- 
line and it is admittedly kept under the 
licensee’s seal, the licensee being in this case 
the defendant Company. 

Now the law as to payment of the cost 
of the service-line is contained in the 
Schedule to the Act. Clause VI (1), 
proviso first (6), which is as follows; — 
“Provided that the licensee shall not be 
bound to comply with any such requisition 
(i.e., for a supply of energy) unless and 
until the person making it, if required by 
the licensee so to do, pays to the licensee 
tb^ cost of HO much of any service lin^ 


as may be laid down or placed for the 
purposes of the supply upon the property 
in respect of which the requisition is made, 
and of so much of any service-line as it 
may be necessary for the said purposes to 
lay down or place beyond one hundred feet 
from the licensee’s distributing main, al- 
though not on that property.” This shows 
that the consumer may be required to pay 
the initial cost of the service-line or of 
part thereof. It is common ground that 
in Lahore a fixed charge of Es. 20 is 
made by the Company in respect of the 
service-line. Sub olau.se (2) of clause VI 
i.s as follows: — “Any service-line laid for 
the purpo.se of supply in pursuance of a 
requisition under sub clause (0 shall, 
notwith.sianding that a portion of it may 
have been paid for by the person making 
the requisition, be maintained by the 
licensee.” This shows that whether a 
portion of the .service line has or has not 
been initially paid for by the consumer, 
it shall be maintained thereafter by the 
lioen.see; in other words, the licensee has 
to hear the cost of maintenance of the 
service line. Mr. Beeohey urges that sub- 
olau.se (2) i.s governed by the provisos to snh- 
clause (1) but I am quite unable to agree with 
him. The provisos only apply to sub-clause 
'J), sub clause (2^ is obviously quite dis- 
tinct and its meaning is perfectly clear. 
It must, therefore, be held that the licensee, 
in this case, the defendant Company is 
bound to maintain the cut outs which are 
kept under his own seal in proper order. 

A gt.od deal was said in arguments as to 
why the cut-outs fused whether it was 
due to some fault in the distributing main 
or in the plaintiff’s own installation. On 
t’lis point Mr. Beeohey has referred to the 
evidence of Mr. Drummond which is to the' 
effect that main fuses “blow off” owing 
to a defect in the installation, 1 do not 
understand this to mean that it can never 
happen from any other cause. It does not 
appear that any examination of the plaint 
iff’s installation was made with a view to 
seeing whether it was in proper order or 
not. There is no evidence on the record 
that the main fuses melted owing to any 
defect in his installation. If a consumer’s 
installation is defective, the lioensee has 
his remedy. Under clause VI U) proviso 
seqond (c) of the Schedule to the Act “A 
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licensee shall be entitled to discontinue the 
supply if the electric wires, fittings, works 
and apparatus in such property (^. the 
premises of the consumer) are not in good 
order and condition, and are consequently 
likely to affect injuriously the use of 
energy by the licensee, or by other persons.” 
In other words, if the consumer’s installation 
be defective, the licensee is entitled to dis- 
continue the supply of energy to him. If 
the licensee has reason to believe that 
there is any defect in the installation, he 
can take action under section 20 (I) (a) 
of the Act which lays down that a 
‘‘licensee or any person duly authorized 
by a licensee, may at any reasonable 
time and on informing the occupier of his 
intention, enter any premises to which 
energy is or has been supplied by him 
for the purpose of inspecting and testing 
the electric supply line.«>, meters, fittings, 
worlxS and apparatus for the supply of 
energy belonging to the licensee.” 

If there is any dispute as to any alleged 
defect, he can take action under clause VI 
sub clause (3) of the Schedule and refer 
the matter to an Electric Inspector who 
shall decide it. If he continues to supply 
energy to a consumer when he knows or 
has reason to believe that the latter’s in- 
stallation ir defective, he does so at his 
own risk. I can find nothing in the Act 
to justify the view that the orinsumer is 
liable to pay for a new cut out if it 
melts owing to a defect in his installation. 
It is clear then that the demand of the 
defendant Company for Rs. 2 on account 
of the new cut-outs supplied in plaintiff’s 
service-line, was not justified by anything 
in the Electricity Act. It was argued that 
this charge was always made by the Com- 
pany and that consumers complied with 
the demand without demur. That may be 
so, but an illegal demand does not become 
legal merely because it is usually complied 
with by the public. 

Another point argued was whether the 
charge, if a legal one, was one for non- 
payment of which the licensee would be 
entitled to disconnect the plaintiff’s 
premises under the powers conferred by 
section 24i of the Electricity Act. Mr. 
Meares in his book on the Law relating 
to Electrical Energy in India in his 
qotes under this section says that the 


words “any other sum due” would include 
the cost of the conned ion to the house in 
so far as it i.s in any case payable by the 
consumer. If this view is correct, the cost 
of the service* line would be such a sum, 
but it is unnecessary to decide the point 
because, in my opinion, as set forth above, 
the sum was not due from the plaintiff to 
the defendant. If is unnecessary to decide 
whether the requirements of law as to 
notice were complied with in the present 
case, as 1 hold that the defendant was 
not entitled to disconnect the plaintiff’s 
premise.^ from the distributing main. 

Mr. Beeohey finally urged that it would 
have been sufficient to award mere nominal 
damages as the plaintiff suffered no incon- 
venience from the disconnection. He has, 
however, given evidence that some mem- 
bers of his family were residing in the 
house and that they were put in incon- 
venience by the disconnection. The amount 
aw'arded, namely, Rs. 100, is not a large 
sum for the Company to have to pay as 
damages for its illegal act and I am not 
prepared to interfere with the order of the 
Small Cause Court in this respect. 

The application is accordi.ngly rejected 
with costs to the plaintiff-respondent. 

Revision rnjected» 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Okujinai. Civil Suit No. 327 of 1914. 

April 11, 1917. 

rresent: — Mr. Hayward, A, J. C. 

MBiSKS. LOUIS DREYFUS Co.— 
Plaintiffs 
versus 

The SECRETARY of STATE for 
INDIA — Defendant. 

LiinUadon Act {IX of liK)8), 8ch. /, Art, ilO — Carru*i\ 
suit ayainsf^ for rnjury to (joodti car i ml. — Liniilation — 
CivU Procedure Code {Act V of 1008), (L KY, r, 17 — 
Amendment of plainly whet her 2 termirt<ihlc on verbal 
SH.<fgcsfwn. injhial reply. 

A suit for coinpon.sati(»ii fur injury to goods 
while in the possession of a carrior, e. q.y a Hailway 
Company, falls iimler Article; 30 of the First Schedule 
of the Limitation Act and must bo fileil w'itliin one 
year from the date when the injury occurs. Tp. 174, 
col. 2 ] 
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LOITIS DREYFUS & CO. if, SECRETARY OF STATE. 

All :uiicjidiiu;iit AvJnc)i wotilil luivc tlio cffrtt i>f 
alto ring tiu* natiirr* c»t’ t in* siiil-, caiinol In; allowed 
lilioji a^vrbal siiggo-stioii niailo ill liiial ri*)»]y. [p 175, 
cols. I \ 2.J 

Mr. Tsardas Oeduaram, for tlio Plaintiffs. 

Mr. T, O, Elphinstone^ for the Defendant. 

JUDGMENT,— The plaintiffs sued the 
defendant for ooinpensation for injury to 
certain goods which had been carried from 
Sobhago Station to Karachi by the North 
Western Railway. 

The defendant denied hia liability for the 
injury which he pleaded, had been caused 
while the go^ds were under arrest by 
the Police; and, shortly before the case 
came on for trial, he pleaded, further, 
that the claim was barred by the law of 
limitation. 

The plaintiffs, admittedly. received 
delivery of the goods on the 4th September 
lyl;^ and the injury must liave occurred 
before that date, but they did not tile 
their plaint until more than a year after 
the 5th of September lbl4. Their claim 
was patently for compensation for injury 
to the goods wliile in the possession 
of the defendant, as carrier, and an issue 
has accordingly been allowed on the 
defendant’s further pleading as to the 
claim being time-barred under Article 
30 of the schedule of the Jjimitation 
Act. 

The plaintiffs have, in the tirst place, 
contended that the apparent bar has been 
saved by a number of acknowledgments 
of liability in their favour by the officers 
of the defendant. They relied, in the 
first instance, on a letter, dated 3rd August 
1913 from the Station Master, Sobhago, 
stating that the goods had on the 
evening, before being loaded, been arrested 
by the Police (Exhibit 25); and on the 
telegram, dated the IHh September 1913 
from the Station Master, Sobhago, inform- 
ing them that a part of the goods was 
damaged by rainwater (Exhibit 24). Next 
upon a letter, dated 28th October 1913, 
from the Station Superintendent, Keamari, 
stating that he had written about their 
claim to the District Traffic Superintendent, 
(Exhibit 18). Other acknowledgments have 
been alleged to be contained in a letter, 
dated the 10th Septeniber 1913, also from 
the Station Superintendent, Keamari, 
Btating that he had referred the matter 


to the District Traffic Superintendent 
(Exhibit 19) ; in a letter, dated 23rd 
December, from the District Traffic 
Superintendent, Karachi Port, stating that 
he had referred the matter to the Traffic 
Manager, Lahore, (Exhibit 20) ; in a letter, 
dated 22nd January 1914, also from the 
Di.striot Traffic Superintendent stating that 
be was still awaiting orders (Exhibit 22); 
in a letter, dated 4th April 1914, also 
from the District Traffic Superintendent 
stating that lie would reply in a few 
days (Exhibit 21); and finally in a letter, 
dated 15th April 1914, also from the 
District Traffic Superintendent, denying 
all liability on behalf of the Railway 
Co. (Exhibit 23). It is difficult to 
understand how any of these letters could 
possibly he interpreted into acknowledg- 
ments uf liability of the injury caused to 
the goods. It has been urged that they 
were acknowledgments of lialulity in that 
they were ackiiowledgmerits of liability to 
deliver the goods. But the goods were 
delivered and it seems to me impossible 
to spell out cf these letters any acknowledg- 
ment whatever fur the injury which might 
have been caused to the goods before 
their delivery by the defendant. 

The plaintiffs have in the next place 
contended that, in any case, their claim 
is not barred because the proper article 
applicable is not Article 30, but either 
Article 49 or 115 of the Schedule of the 
Limitation Act. They have relied upon a 
decision of the Calcutta High Court in the 
case of Danmull v. British India Steam 
Navigation Co, (1), which was approved 
ill the recent case of Radha Sham Basak 
v. Secretary of State (2). It appears 
to mo, however, that their claim does 
clearly come within the meaning of the 
words “against a carrier for injuring 
goods” contained in Article 30, and is 
not governed by the words for wrongfully 
injuring other specific moveable property” 
contained in Article 49 of the Schedule 
of the Limitation Act. Their claim is equally 
clearly excluded by the words ‘ not herein 
specially provided for” from being governed 
by Article 115 of the Schedule of the Limit- 
ation Act. And this has been the view 

(1) 12 0, 477; 6 1ml. Dec. (>'. s.) 324. 

(2) 34 Ind. Cu. 180{ 44 C. 16| 23 C. L. J. 647. 
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of the clear wordirifj of the articles taken 
ill the similar contest between Articles ill 
and llo of the Schedule of the Liniit- 
ation Act by the Bombay High Court in 
tlie oases of the Great hvHan Peninaulu 
Itailway Co, v. liaisett Chandinull (3) and 
Jlajt Aja 7 }i GoaUivx Hoohdn v. Bonihuy and 
Persia Steam Xatdgatmi Co. (4). It will 
bo noticed that the ruling of the Calcutta 
High Court in the case of Danniull v. 
British India Steam Natdgation Co. (1) was 
not followed by the Bombay High Court. 
And it is further to be observed in regard 
to the more recent ruling of the Calcutta 
High Court in Radha Sham Basak v. 
Secretary of State (2) that there was 
no proof there as to when the goods ought 
to have been delivered within the meaning of 
Article ol and that was the reason why re- 
course was had to Article llo of the Schedule 
of the Limitation Act. 

T* e plaintiffs have linally c intended that, 
in any case, they are entitled to recover 
compensation against tlie defendant if not 
as carrier then as ordinary bailee, and 
that in this view at all events they w.mld 
be entitled to 3 yours’ limitation either 
under Article 4IJ or 115 of the Schedule 
of the Limitation Act. Their plaint, how- 
ever, is patently against the defendant as 
a carrier. It makes no reference whatever 
to the defendant being liable as an ordinary 
bailee. Nor has any application for amend- 
marit for charging defend int witli liability 
as an ordinary bailee bee i tiled not vith- 
stauding that the basis for such liability, 
namely, the injury to the goods while 
under arrest of the Police, was alleged in 
defendant’s written statement so long ago as 
the 6th October 1914. It is true that the 
4th issue deals with the question of injury 
or no while under airest of ihe Police. 
But it was raised apparently with refer- 
ence to defendant’s liability as a carrier 
and made no meution of his possible liab lity 
as an ordinary bailee. That liability could 
not, in ray opinion, be properly considered 
without express amendment and it is 
doubtful if that could, in any case, be 
allowed as it would have the effect of altering 
the nature of the suit against the de- 
fendant. It certainly could not, in my 

(3) 19 B. 165; 10 liid. Dec. (n. b.) 112. 

U) 26 B. 562; 4 Bum. L. B. 447. 


opiiiinii, be allowed upon a verbal sug- 
gestion SLade only in tinal reply to the 
arguments on the issue of limitation. 

li follows, therefore, that the suit must 
be dismissed with costs as barred by 
Article 30 and that recourse cannot 
be had, in any case, to Article 
49 or 115 of the Schedule of the Limita- 
tion Act. It has been brought to my 
notice that a similar conclusion was arrived at 
by Fawcett, A. J. C., in Suit No. 24S of 1916 
of this Court. 

Suit dismissed with costs. 


PUNJAB CHIKF COURT. 

First Civil ArricAL No. 189 ok 1915. 

February 25, 1916. 

Presto t: — Mr. Justice Scott Smith and Mr. 

Jnstioe Leiiossignol. 

SALIC RAM AND OTHERS — Plaintiffs — 
Aitellants 
versus 

SABGHAT-ULLAH and others— 
Defendants — Respondents. 

Muriytujv — Ih'Vtl tiWniuntf fjurt fiayincnt ttf rnoHyatjc 
iiftiwy — Ttttulcr made after demand hy mortgayecHf 
validity Qf--liiteresty rebate of, 

PlainUfTs Huod to ruuovur a ucrLaiii amount of 
mmioy, principal ax W(*il as intcrust, as a charge on 
pmiwrty iiiortgagod to tiiein by the prciiecosHorsdn- 
iiitcrost of tho (lot'oiidants. Thuru was no provision 
in thu inorlgagi: iliM-d i'lr piocniaoal rudomptiuu but 
it was (‘uiitoinpiatcd that part payiuciit of thu princi- 
pal iiiortgago money should IxmiI lowed. It appeared 
that a luiider of a certain sum was made by some of 
the durciidaiil-s on tlu; 14t.li August 1909, but the 
plaiiitin'K rofusLMl to lake part payment as they had 
lircoini!! entitl' d to I lie joitirc mortgage money and 
did not wish that ])!irt of the property sJmiild be 
rcMluoniud. Tin’ Llefer.daiiLs «iid notiiing till October 
1913 when lliey again teudered tho snmc sum. But 
on 28tli .January 19 1 3 thu plaintiffs had sent notices 
to all tier mortgagors demanding payment of the full 
sum flue under the mortgage: 

lleldf that under tho cii’cumsianeos no offer by any 
of the defcudaiits Hubsc(]uunt to the 28th January 
1913 could lie a valid tender .so as to cutiilo them to 
claim rebate of interest on tlio siima tendered and the 
Xilaiutiffs were, therefore, entitled tij recover the full 
amount of priuuipal as well as interest, [p. 176, col. 
2 -] 

First appeal from the decree of the Distriot 
Judge, Delhi, dated the' 7th December 
1914. 
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SALIO RAM t\ SAlfiHAT*rUI*AH. 

[jala Moti Sogar, H. S., for tlie Appellants. 

^Dr. Muhammad Iqbal, for the Hespond- 
enta. 

JIIDGMf^NT. — In this suit the plaintiffs 
claimed Rh. 56, 275*4-9 principal and interest 
as a charge on the property mortgaged by a 
deed dated the 9th August 1897. Defendants 
are the representatives of the original 
mortgagors and certain other persons who 
have purcha.sed portions of the property 
from them. The lower Court passed a 
decree for Rs. 55,578 10 0 together with 
future interest on the principal sum secured 
by the mortgage. From this order two 
appeals have been filed, one by three sets 
of defendants, namely, Sultan Singh and 
another, defendants Nos. 7 and 8, Nand 
Kishore, defendant No. 9 and Rahim- tid- Din 
and others, defendants Nos. 10 — 12. The 
other appeal is by the plaintiffs who 
desire that the decree be increased by a 
sum of Rs. 450 which represents interest 
on a sum said to have been tendered to them 
in payment by Nand Kishore. 

When the appeal came on for hearing 
before us it was found that the defendants- 
appellants had paid a Com t- fee of Rs. 10 
on their appeal. Their CoutKsel expretssed 
his willingness to pay a Court-fee on the 
amount at which he valued the appeal and 
he stated this to be Rs. 8,750. Subsequently, 
however, he said that he only appealed for a 
reduction of the decree by a sum of Rs, 3,080. 
In other words, he desired that the decree 
should be one for the principal sum only, i.e., 
Rs. 52,500. The question in the defendants^ 
appeal is whether they should be allowed a 
rebate of the interest on sums tendered by 
them in payment to the plaintiffs on 
various dates prior to the institution of the 
suit. The findings of the first Court so far 
as they are material to the appeals before 
us, are as hdlows; — 

(1) That there was no provision in 
the mortgage deed for piecemeal redemp- 
tion. 

(2) That it was contemplated that part 
payment of the principal mortgage money 
should he allowed. 

(3) That the tender of Rs. 12,322 made 
by Rahim-ud-Din and the others in August 
1909 was not a valid tender as it was 
clogged with a claim for partial redemption 
of the property mortgaged. 

(4) That the tender of *SuUan Singh 


and another of part of the mortgage money 
was for similar reasons not a valid 
tender. 

(5) That the tender by Nand Kishore 
of Rs. 13,125 on the 23rd October 1913 
was a valid tender and that he was not 
liable for further interest after that 
date. 

First of all we deal with the tender, 
made by Rahim-ud-Din and others. This 
was made on the 14th of Augu^t 1909 
bat the actual letter which accompanied 
the tender. has not been produced. 
Plaintiffs* letter in reply, dated 16th of 
August 1909, is printed at page 247 of the 
paper-book. It shows that plaintiffs refused 
to take part payment as they had become 
entitled to the entire mortgage money. They 
also said that they did not wish that part 
of the property should be redeemed. This 
leads to the inference that the defendants’ 
offer was made with a view to partial 
redemption. If it was not, they should have 
addressed the plaintiffs again and should 
have clearly stated that they offered money, 
in part payment of the principal. They, 
however, sent no answer to the plaintiffs in 
reply to this letter and apparently did 
nothing until October 1913 when they 
again tendered the same sum. Before that, 
however, the plaintiffs on the 28th January 
1913 had sent notices to all the mortgagors 
or their repreFentatives-in-interest demand- 
ing payment of the full sum due under 
the mortgage. As more than ten years had 
expired from tho date of the mortgage, 
plaintiffs were entitled to demand payment 
of the whole mortgage money and they were 
certainly not bound after that to accept 
any sum in part payment. In our opinion, 
therefore, no offer by any of the defendants-- 
appellants Bub^equent to the 28th January 
1913 was a valid tender so as to entitle 
them to claim any rebate of interest on the 
sums tendered. We note that Saltan Singh 
in his pleas never asked for any reduction 
of interest on account of the sum tendered 
by him. He merely said that be had 
always been willing to pay bis share and 
that he should not be held liable for 
costs. In our opinion, therefore, it is not 
proved that any valid tender was made to 
the plaintiffs prior to the institution of the 
present suit such as would entitle the 
defendants to claim any reduction in interest. 
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We hold accord injcrly that plaint5^f^ are 
not only entitled to the sum decreed by the 
first Coart but to the additional sum of 
lls. 450 for which they have appealed. 

We, therefore, disraisa the defendants’ 
appeal and aooeptin^f that of the plaintiffs, 
increase the decree to one for Rs. 56,028-10-0 
and we further modify the decree of the 
lower Court to this e stent that interest 
will be calculated at the rate agreed upon, 
namely, Re. 0 8 9* per cent, per mensem on 
the fall principal sum Rs. 52,500 from April 
27th 1914 until realisation. We further 
direct that the defendants shall pay the 
plaintiffs’ costs in this Court in both 
appeals. 

Appeal accepted. 


PATNA HIGH COUliT. 

Appeals from Orioinal Orders N‘'S. 

288 AND 289 OF 1917 
Ci\iL Revision No. 320 of 1917. 
January 3, 1918. 

— Mr Justice Chapman and 
Mr. Justice Atkinson. 
INDKRDEO NARAIN SING IT — 
pBTiTfONEii — A ppellant 

lUirsUif 

GOUttI SH AN KER— OppodiiE Party — 
Respondent. 

Civil Prociniun' Code {Act V <>1 lOOh). (f. XL, 1 — 
Mortijotjr dveree — JSxeculiou -Hixein’,, uppoiuf nu-tU of 

/ Ii. • .. >... V , ni Kff'V rciwUoUfOj 


it was satisfied that tlit* claim was noi mnd© 
hnna jide or was made n^ally on behalf of one of the 
parties to the case, anti (fc) bercanso tin* h)\vcr 
liad not dealt at all with the claim that the objector 
wns ciitithul to a prior cliariro. } ]>. 178, col. 2. | 

Appeal against an order of the Sub- 
ordinate Jndge, 2nd Court, Patna, dated the 
6tb October 1917, 

Messrs. Fngh and 0, D, Singh, for the 
Appellant. 

Messrs. Kulwant Sahai and Purnemin 
Narayan Sinha, for the Respondent. 

JUDGMENT. 

Chapman, J.— On the 4th of Kebrnary 1905 
one Rai Bahadur llaribar Prasad Singh 
obtained a mortgage -decree aRHin.st Mathura 
Prasad Singh. In September 1917 the 
mortgage property was put up to sale and 
w»s purchased by one Gonri Shanker. An 
application was made to have the sale set 
aside upon the ground of irregularity, Tlie 
application Wis made by one Biiidesbwari 
who bad purchased the property from f»ne 
Lokenath who had himself purchased it at 
a sale in execution of a mortgage decree 
obtained by him. 

On the 19th Novem’ 

Shanker applied for tlr 
Receiver. No objection 
other side, a Receiver 
that date. On the 
before the Receiver 
of the property and 
of his journey to take 
met by an objection 
Narain 
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tioii was tlien made by fndprdeo Narayan 
to have his objection re- heard. The Sub- 
ordinate Judge re-heard the objection and 
again overruled it upon the ground that 
the ijara had no existence in the eye of 
the law, having been made during the 
pendency of the mortgage suit. 

Inderdeo Narayan now appeals to this 
Court. He has filed two appeals, one 
against the first order summarily over- 
ruling his objection f>n the :ird December 
and the other appeal being against the 
subsequent ordei overruling it on the 6th 
December. There is ahso an application in 
revision. 

A preliminary objection has been made 
that no appeal lies. This objection must 
be given effect to. Inderdeo Narayan wns 
not a party to the suit, and, therefore, he 
has no right of appeal to this Couit. The 
appeals are, therefore, di.‘-ini.'^f-ed. 

Inderdeo Narayan has, however, also made 
an application in revision, and it is that 
application wliich we now proceed to con- 
sider. 

cital of the facts rnake.s it 
^eo Narayan was in no 
'le proceedings in which 
ien appointed. The ap- 
^eiver was by implica- 
te parties in the case 
to the Keoeiver and 
to comply with the 
't; but it was not by 
'wise, any ^ 


to a prior charge by reason of the fact 
that he had discharged the prior mortgage 
and also by reason of the fact that he 
had discharged a rent decree. 1 am of 
opinion that we .should interfere upon both 
grounds; the first ground being that the 
Subordinate Judge had no jurisdiction to 
overrule the objection unless he was 
sati.sfied that the claim was not made bona 
fidf*. or was made really on behalf of one 
of the parties tn the case: the other ground 
being that the learned Subordinate Judge 
has not dealt at all with the claim that 
Inderdeo was entitled to a prior charge. 
1 aril, therefore, of opinion that his order 
overruling the objection and directing the 
Receiver to tnke prompt action, must be 
set aside, and that Inderdeo Narayan in 
his application for revision is entitled to 
succeed. In the cour.t^e of the argument 
in this Court, Irideidoo’s Counsel drew our 
attention to the fact that his client had 
been put in posst.ssion under .section 171 
of the Bengal Tenancy Act. Under that 
seetioi:, he is entitled to remain in posses- 
sion until hi.s debt is discharged on behalf 
of the opposite party. It has been contended 
that if this claim had been made before 
the Subordinate Judge the opposite party 
would have been able to show that by 
rea.son of his long possession under that 
section, debts had been discharged and 
that he had iio present right to remain ii. 

PO.SHPP'’"*' » »• * • • 
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PUNJAB CHIEF COUilT. 

Seoonu Civil, Appeal No. 1922 of 1916. 

March 12, 1918. 

Present: — Mr. Justice Soott-Smith. 
IIAGHU NATJl AND OTHERS — PlAINTIKFS — 
A^’PEl,LA^TvS 
versus 

RUKNA AND OTHERS — DEFENDANTS — 

Respondents. 

r i/id(ifion X\'H of 1800, .v.s. 7, H—Mnrhfair htj 
a<i>j of roniiiriohdl sale — Fopcc/o^Uir—Soficr dofcc. 
tnr^rJfWl nf. 

'I.’Im? mere f-.ict Wwd pm-U ol ihr, scul of \ho Distrit-i 
jiro iioi, is i„ 

nf>lu*i‘ of foroclosuiv iindor scefions 7 and 8 

<)f Uop:iilaiion XVII of 1800. ( p. 180, col. I/| 

Mr/irt) V. sSni'n, 81. I*. R. 1882; n<tkhtair<tn v. 

Shlbboii Lnl, 18 Iiid. Cass. 621; GO P. R. 1<)12; OH P. \V. 
H. ID12; 121 P. L. R. 1012, dist.inLfiiisInMl. 

Nor is Mil umbigiiifcy in tlic spoci/ication of the 
date of flio nioiT^a^o-dcod fatal, where ii is siitdi 
tliat ifc coiihl not. luive led to any iiii.scoiioepf.km on 
tin' i»arl. of flic inort^.'igor. ( ji. ISO, col. 1.] 

Nor is an oiiiis.siou ot wurtLs dt^scribiii" the 
property niortb^nj^^od, fatal: avIko’c it could not have 
caused any misiindcrsiandin!?. [[i. 180, col. 1.1 

Second appeal from the decree of the 
District Judge, Hiasar, dated the 2nd May 
1916, affirming that of the Mutisif 1st 
Class, Ilis.sar, dated the 6tli May 1915, 
dismissing plaintilf’a claim. 

liakhshi Tek Chaml, for the Appellants. 

Mr. Nanak Ghand^ for the Respondents. 

JUDGMENT. — The facts of the case out 
of which the present appeal arises, are as 
follows. The land in suit belonged to one 
Nabu who mortgaged it to the plaintiffs 
by a deed of conditional sale. The mort- 
gagees took proceedings under Regulation 
XVII of 1«':06 and got a notice served on 
the mortgagor. They subseaueutly sued 
the heirs of the latter Rukna and Fatta, 
for possession of the land in dispute and 
obtained a decree for possession on the 
28th of November 1902. At that time 
Rukna was a minor. The decree-holders 
obtained possession of the property. On 
the 13th August 1913 Rukna filed a suit 
for possession of the land against the 
present plaintiffs, the original mortgagees, 
and obtained a decree on the 23rd April 
1914, it being held that his guardian was 
negligent in the previous suit and that the 
decree passed therein, did not bind him. 
Plaintiffs filed an appeal against that decree 
in the Court of the District Jndge, Hissar, 
who ill accepting the appeal stated **I set 
aside the lower CourCs decree for posses- 


sion of land in plaintiff’s favour and modify 
the decree and direct that the plaintiff be 
put in possession as before the ex parte 
decree, the parties being relegated to their 
original rights and the defendants’appel- 
lants may revive their original suit by 
applying to the Court concerned, on the basis 
of this decree and that Court will proceed 
with the case from the stage of sending 
a copy of the plaint to the other party 
and taking the jawahdawa.^^ In accordance 
with thi.s order, the original suit of 1902 
was revived and has now been decided de 
novo by the lower Courts. The suit has 
been dismissed on the ground that the 
notice issued under Regulation XVII of 
1806 was defective inasmuch as, (1) the 
seal of the Court issuing the notice is 
illegible; and (2) the specification of the 
date of the mortgage deed is ambigu- 
ous. 

Plaintiffs have filed a second appeal to 
this Court. Counsel for the respondents 
supported the decree of the lower Appel- 
late Court on the ground that the order 
of the Dirtrict Judge of Hissar, dated the 
12th October 1914 by which he revived the 
original suit, was illegal and that the lower 
Courts had no power to retry the original 
suit. Now, whether this order of the 
District Judge was right or wrong, the 
parties acciuiesced in it and 1 am, there- 
fore, of opinion tliat the defendants- res- 
pondents oaiiiiot now contest its legality. 

Turning now to the notice, it is a fact 
that the seal of the District Judge im- 
printed thereon, is not wholly legible. It 
is, however, described in the notice as that 
of the District Judge and the words *'Gourt** 
and the 'District Judge ” can be deciphered 
thereon. The notice is headed iilas 

Sahib Dutrict Judge Bahadur, Zillah 
Hissar and is signed at the foot **P. D. 
Agnew, District Judge.’’ There, therefore, 
could bo no misunderstanding as to the 
Court from which the notice issued, and 
the seal should certainly in my opinion be 
assumed to be what it purports to be. 
The first Court followed Mehro v. Suja 
(1), but in that case no seal had been 
impressed at all. Moreover, the signature 
of the District Judge was not upon the 
notice but only his initials. The ruling U, 


0) 84 P. R, 1882. 
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therefore, distiuguiBhable from the present 
ease. Similarly in Bakhta uuin v. Bhibhan 
Lai (2) it was held that all the oonditions 
presoribed by aeotions 7 and 8 of Regu- 
lation XVll of 1806 had not been duly 
fulfilled, inasmuoh as the nutiee did not 
bear the District Judge^s seal. That case 
also is not in point. In my opinion the mere 
fact that parts of the seal of the Distriet 
•fudge are not legible, is not a fatal defect in 
the notice. 

With reference to the second point, what 
we find is that the dale of the mortgage- 
deed as shown in the notice, appears to be 
the 19th of August 1891; the date first 
appears to have been written Kith but a 
9 has been superimposed on the 6. The 
ambiguity, if any, in the date caunot, in 
lay opinion, have led to any misconeeption 
on the part of the mortgagor. In the 
endorsement on the notice it is stated 
that a copy of the petition had also been 
handed to the mortgagor and the petition 
givG.s the date of the mortgage- deed clearly 
in two separate places. 1 hold that the 
alleged ambiguity as to the date of the 
mortgage deed, is not a fatal defect in the 
notice. 

One more defect has been brought to 
my notice which is not referred to in the 
lower Courts, lii tlie last line 
the notice there is a blank, T* 
reads as follows ^ ikhiayar hugn keh 
Aur murtahin. nalioh diwuni qabza 
marhuna 

describing the property mort- 
^ Tj, have been omitted in this p)a?e. 
In iny opinion this omission could not have 
caused any misunderstanding because the 
property mortgaged is fully described in 
the petition. Other points arising in the 
case have not been disposed of by the lower 
Courts. 

I, therefore, accept the appeal and .^ettuig 
aside the order of the lower Courts remand 
the case to the Court of first instance fur 
re decision in accordance with law. St amps 
in this and in the lower Appellate Court 
will be refunded and other co.sts will he 
costs in the cause. 

Appeal accept ed\ Oase remanded. 

(2) 13 1ml. Cas.-62I; r>9 P. li. 1912; 69 P. W.ll. 
1012; 121 P. L. R. 1912. 


CALCUTTA HIGH COURT. 
Appeals from Orders Nos. 516,574 and 575 
OF 1912. 

April 3, 191S, 

— Mr. Justice Teunon and 
Mr. •lattice Newbould. 

In M. a. No. 516 of 1912. 

AMINA KHATLN— Applicant-App.-llani 

NAFAB (JHANURA PAL CHOWf jHURY 
and others — O lM'OSlTE 1 ’aRTIRS — 

lilfivPON DENTS. 

In M. a No. 574 ok 1912, 

SRIKU MAR Cli ATTKRJKE -Appri.LANT 

vecifus 

CHANDRA liHL’SAN BHATTAOHABJEE 

— Heci IVKR TO THE BSTATK OF IXSODVKNT 

Moxsm MAHAMMAD KAVKM and others 
— Rej^pomdenis. 

InM. a. No. 575 of 1912 
CHANDRA BHLJSAN lUSWAS- 

AdPE LI.ANT 
vcraus 

CHANDRA BHUSAN BH ATTACH ARJEE 
Reckivkr and others— Respondbntc;. 

J*roviuciai I nsolvencij Act {lit of 1907), 30- jRrtV 

diciiun if lutiuf I'etu'g Court io <tesidc claitma }iasr>L on 
traitsferr made more than * — s /irA • v’ '/aow.. 

Under r.hn piT.r.‘ ^ml Insolvency Ac t the* ItiBo]- 
vop*'- v^oi .V Has no jiiriadiction lituiilv to dmde 
ciaimK t-n tlir iii8(»lv<-nt H propertic.s based on tiniisfors 
madehy iho insolvont. rmin* Ihini twcj years bi'fore 
liis adjudicat ion. [p. 18J. cnl. I. ' 

Appeals against the orders of the District 
Jndge. Nadi^i dated the Itth of September 

Messrs. .1. A’, h'uzlal Hm, and IKote</ 

JInssnm, for the Appellant. 

Babus A/(;/t«nf/ra Xath Boy and Amarendra 
Nath Bose, for tlie Respondent. 

Baba Biraj Mohan Mazunuhr, for the 
Deputy RpgkstifTr. 

JLDGMhNI. — rhe^e three appeala* are 
directed auain^t an order, dated 9th Septem- 
ber 1912, made by the District Judge of Nadia 
in the exercise of iii.solvency jurisdiction. 

It appears that nne Muinhi Mohamed 
Kayem was adjudicated an insolvent on the 
let of May 1911. and that when the Receiver 
appointed by the Cfiurt proceeded to sell 
L w propel ties, the three appellants preferred 
claims to certain items. Their claims having 
been dismissed, they have preferred the 
present appeals. 

In Appeal No. 516 tlie appellant is the 
insolvents wife Amina Khatui,. Her case 
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is that on the 2 1st July 1903 and 15fch 
Magh 1310/1904 by two conveyances her 
husband transferred to her the properties 
she claims in satisfaction of a certain 
portion of her dower. 

In Appeal No. 574 the appellant is one 
Srikumar C hatter jee. His claim is based 
on a purchase at a sale for arrears of cess 
effected on the 3rd of March 1909. 

In Appeal No. 575 the appellant Chandra 
Bhusan Biswas was also a purchaser at a 
sale for arrears of cesses. In his case the 
sale and purchase took place on the 31st 
January 1906 

From the dates we have Riven, it is 
apparent that the transfers in question in all 
three oases were made more than two years 
before the adjudication. Section 36 of the 
Provincial Insolvency Act has, tlierefore, no 
application. It follows that the Insolvency 
Court has no jurisdiction finally to determine 
the questions arising between the claimant 
appellants and the purchaser from the 
Receiver of the right, title and interest of the 
insolvent. 

In this view it is unnecessary for us to go 
into the merits of the claims or to discuss the 
other contentions advanced by the parties, 
and we, therefore, dismiss these appeals. We 
make no orders as to costs. 

Appeals dismissed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 657 op 1916. 
March 12, 1918. 

Present: — Mr. Justice Scott- Smith. 

FOUJOO AND ANOTHER — Plaintiffs — 
Appellants 
versus 

KARAM DIN AND OTHERS— Defendants 
— Respondents. 

Appeal — Right of appeal^ when can be exercised. 

Ill order to entitle a person to appeal, he mast be 
a party to tiie suit in which he seeks to appeal 
against a decree and ho must be a person aggrieved 
by the decree, [p. JS2, eol 1.] 

Plaintiffs sued for a declaration that an alienation 
of ancestral land made by their father shall not 
affect their revijrsionary rights. It appeared that 
one JT.had already brought a suit for pre-emption of 
the land and on the present suit being filed he was 


made a defendant at liia own request. Both suits 
were tried together and the plaintiff’s suit was 
d€^crcod and Jf’s suit was dismissed. K. appealed in 
both rases and snrereded. The ]daintiffs bled a 
second appeal ; 

Held, that inasmueh as K. was a party to the 
declaratory suit and had a right of pre-emption 
which he was seeking t‘» enforce and was aggrieved 
by tliO decree granted to Ihe itlaintiffs that tlie sale 
Bliould not affect tlu^ir reversionary rights after 
the death of the vendor, he ha<l aright to appeal, [p. 
1H2, col. 1.] 

Second appeal from the decree of the 
Additional Judge, Amritsar District, at 
Gardaspur, dated the 4th December 1915, 
reversing that of the Houorory Civil 
Judge, exercising the powers of a Munsif, 
1st Clas.H, Amritsar, dated the 9tb February 
1914, decreeing the claim. 

Bakhahi Bhagat Ram Anand, for the Appel- 
lants. 

Bakhslii Teh Ckanl, for the Respondents. 

JUDG MENT. — The plaintiffs appellants aT« 
the minor sons of Santa who sold 
certain land to Karam Din, Mela and 
Nabi Bakhsh on the 22nd May 1912 for 
Rs. 200. Kishen Singh, defendant- respond- 
ent, on the 19th May 1913 brought a suit 
for pre-emption of the land sold. Fauju 
and Teju, the present appellants, on the 
10th July 1913 brought a suit for a 
declaration that the sale would not affect 
their reversionary rights after the death of 
their father. 

Both the suits were heard together; the 
plaintiffs* suit was decreed and Kishen 
Singh's suit was dismissed. Kislieii SiTigh 
was made a defendant in ilio declaratory 
suit at his own request. He appealed to 
the District Judge in both the cases. In 
his own case he was given a decree for 
pre-emption, and in the declaratory suit 
his appeal was accepted and the plaintiffs’ 
suit was dismissed. 

The plaintiffs have now filed a second 
appeal in this Court and it is contended 
on their behalf that Kishen Singh should 
not have been made a party in the 

declaratory suit and that he had no right 
to appeal from the decree passed in plaint- 
iffs’ favour in that suit. Counsel for the 

appellants cited certain rulings such as 

Abdulla V. Amir-ud-Din (1) in which it was 
laid down that a pre-emptor steps into 

the shoes of the vandee in respect of all 


(D 70 P. U, 1902; 113 P. h. B- I90i. 
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his rights. No authority, however, has 
b,6en cited which is on all fours with the 
present case. The record cf the declaratory 
suit shows that upon Kishen Singh’s ap- 
plication he was made a party and the 
plaintiffs’ Pleader stated that he had no 
objection. T, therefore, hold that no objec* 
tion on the ground of misjoinder can be 
taken now. 

In order to entitle a person to appeal, 
he must be a party to the suit in which 
he seeks to appeal against a decree and 
he must be a person aggrieved by the 
decree. Now Kishen Singh was a party 
to the declaratory suit and, therefore, the 
first requisite exists. He had a right 
of pre-emption and he was seeking to 
enforce it. lie was certainly aggrieved 
hy the decree granted to the plaintiffs 
that the sale should not affect their rever- 
sionary rights after the death of the 
vendor because if that decree stood and 
Kishen Singh was granted a decree for 
pre-emption, the sale in his favour would 
only enure for the life of the vendor. 
He was, therefore, interested in getting 
the declaratory decree set aside, and he 
had a right to appeal. The present 
appeal, therefore, fails and is dismissed with 
costs. 

Appeal dtsjtiissed. 


PATNA HIGH COURT. 

Privy Codncil Appeal No. 77 of 194?. 

March 21, 191b. 

Present: — Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Mullick. 

JANANDAN PRASAD TH AKUR— 
Appellant 
versus 

Musammat JANABHATI THAKURATN— 
Respondent. 

Civil Procedure Code (Act V o/190R), «. 110 — Lhnu 
ation Act {IX o/U'OH), ». 10, applicability of^ to euit 
for accou7tts by 7nvnor agamftt Admin i si rotor, whether 
Biihstantial questioii oflau\ 

In view of tlio ntate of aulhoritieH in Imlia on 
the question of the applicability of section 10 of Iho 
Limitation Act to a suit b^* a minor against the 
administrator of his estate for accounts, the 
question is a substantial question of law within the 
tncaiiing of section 110 of the Civil Procedure Code, 
[p. 18R, col. 1.] 

Application for leave to appeal to the 
Privy Council against the decision of Mr. 


Justice Sharafuddin and Mr. Justice Roe 
reported as 40 Ind. Cas. 860. 

Messrs. RajpMdra Prasad and P, N. Singh, 
for the Appellant. 

Mr. ]j. N, Singh, for the Respondent. 

JUDGMENT. — In this case the plaintiffs 
ask for a certificate under section 110 of 
the Civil Procedure Code that the ease 
complies with the provisions of the section 
and is a fit one for appeal to His 
Majesty in Council. The decision of this 
Court from which it is sought to appeal, 
was a decision of affirmance and the ques- 
tion is whether there is a substantial 
question of law for decision hy their Lord- 
ships of the Privy Council. The suit was 
instituted by the plaintiffs who were in 
the year li:91 minors and their estate 1o 
which they were entitled, was at that time 
put under the administration of the defend- 
ant No. 1 who was their uncle, he 
having been appointed administrator by 
the Court. In the year 1903 the younger 
of the two plaintiffs attained his majority 
but no account appears to have been 
rendered by the defendant as to his man- 
agement of the estate and no action was 
taken by the plaintiffs to obtain an account 
from him until this .suit was instituted 
on the 3rd September 1910. In the suit 
the plaintiffs claimed 'that an account 
may be taken from defendant No. 1 of 
the income and expenditure of the plaint- 
iffs’ share of the estate during the man- 
agement of defendant No. 1 from the 
year 1894 to the end of Bhado 1315 M. 
S. and that he may be ordered to pay to 
the plaintiffs the sum that may be found 
due by him on taking such accounts,” 
and then there were further prayers in 
the plaint relating to speoiffo properties 
in respect of which certain reliefs were 
claimed and the schedule of the properties 
was set out. It was found in respect to 
some of the properties with regard to 
which relief was claimed that it was not 
proved that these properties were purchas- 
ed by the defendant out of the trust fund 
and as the plaintiffs had no means of 
ascertaining unless they obtained an account 
of bow the trust fund had been used, it 
is not surprising that they had no evidence 
in respect of any particular property to 
show out of what fund it had been acquir- 
ed. With regard to these properties the 
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Huit was dinmiBsed. With regard to olherR, 
that is to say, with regard to property 
which admittedly formed part of the trast 
fund, it was held that under the Limita- 
tion Act, Article 120 the period of limitation 
for suits mentioned in that Article being 
six years, no suit oonld be brought in 1910 
by the plaintiffs because the period of the 
defendant’s administration ended in the 
year 1903 and no suit having been brought 
within six years of that time it was found 
to be barred by Statute. The plaintiffs 
on the other band contended that section 
10 of the Limitation Act prevented the 
operation of Article 120 this being a case 
within the provisions of section 10. It 
was decided by a Bench of two Judges 
of this Court when the case was before 
them that section 10 had no application 
to the present case. This matter appears 
to ns to be one which is by no means settled 
by the decisions in this country although 
it is claimed that there has been a con- 
sensus of opinion for some years with re- 
gard to the application of section 10 which 
would govern the present case. Having 
looked at the oise^ in question, it does not 
appear to us by any means certain that 
these cases are concliisiva of tlie points 
which arise in the present case and we 
think that there (loos arise in this case a 
substantial question of law and there being 
no dniiht whatever as to the value of the 
subject- matter in dispute, we agree that 
this is a fit case for appeal to His Majesty 
in Council and both as to value and nature 
complies with the provisions of section 110. 
The uHual certificate .should be granted. 
This applioation will, therefore, be allowed. 
The costs of this applioation will be costs 
in the cause. Hearing fee five gold 
mohnrs. 

Appeal aliened. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 3S3 of 1915. 
February 27, 1918. 

Present:-^Mr, Justice Soott-Smitb and 
Mr. Justice Sbadi Lai. 

NARAIN and others— Plaintiffs — 
Appellants 
versus 

Musammni OATNDOand or«iFRS - Defendants 
— Respo.vdknts. 

CuHliDii - SniTt'ttpirji - 


of Pahoal Tahsil, T>Mcf Gurgaon-^fiifite.r versus 
rollntemltt of -ith degree — WtU, oral, title hoiied on^ 
liiirdcth of proof, , • 

Among Banias of Talwal Tahsil, Gurgaoii District, 
a sisLoi* lias a profcroiitial right of siicccssioii to 
solf.aj?qinr(‘(l property against collaterals of tiie 4th 
ilegree. fp. 1S4, col. 1.] 

Where a ])orson bases his title on an oral Will the 
onus lies lioavily on him of proving the precise 
words on which hs relics [p. 184, col. l.J 

Baheo Beer Pert ah Snhec v. Maharajah Ra Jen dvr 
Pvrtah Snhee, 12 M. I. A. I at p. 28; 9 W. R (P. 0.) 1.5; 2 
Ruth. P. 0. J. 114; 2Rar. 1\ C. .1. 348; 20 E. U. 241 
(P. C.), followed. 

First appeal from the decree of the 
Subordinate Judge, Ist Class, Gurgaon, 
dated the 20kh November 1914, dismissing 
the claim. 

Mr. Roshan Lai, for the Appellants. 

Lala Mfdt Sngar, R. S., for the Respondents. 

JUDGMENT.— The dispute in this case 
relates to the estate of one Tuhi Ram, a 
Bania of the village of Pirthalain the Palwal 
Tahsil of the Gurgaon District, and the main 
question for determination is whether the 
deceased's sister Musammat Gaindo, or the 
plaintiffs, his collaterals in the fourth degree, 
are entitled to inherit the property. The 
Subordinate Judge has recorded his finding 
in favour of the existence of a custom by 
which sisters exclude the collaterals of the 
fourth degree, and has also held that the 
oral Will in her favour propounded by 
Mnsnmmai Gaindo, has been established. 
We have listened to the arguments advanced 
by the learned Counsel on both sides and 
examined the evidence upon the record, 
and while dissenting from the view nf the 
learned Judge on tho fachm of the Will, we 
are of opinion that his finding on the ques- 
tion of custom must be upheld. 

As regards the Will, the evidence is of 
the weakest possible character; the only 
thing deposed to by the witnesses is that 
the deceased on his death -bed stated that 
Musammat Gaindo’s money had been 
utilised in acquiring the property, and that 
she would be his heir after his death. 
This evidence even taken at its face value 
is hardly sufficibnt to prove the existence 
of a nunouLative Will. The learned Snb- 
ordinite Judge states that the factum of 
the Will “is supported by Musammat 
Chhitn’s and Ram Kishen’s statements;’^ 
but no such statements are to be found 
upon the record, and Mr, Moti Sagar for 
the re«pnu'*ents admitn that he has been 



184 


INDIAN CASijJS. 


[1918 


BICirCAMCHAKD GOk'aLCflAJtl) V, HARPRASAD. 

nnable to disoovpr the stateraents referred 
t(i above. 

As pointed out by their Lordships of 
the Privy Con noil in Ihboo Beer Pertal Sahee 
V. MahiU’ojah Ra tender Pert ah Sahee (1). 
“He who rests his title on so uncertain a 
foundation as the spoken words of a man, 
since deceased, is bound to allege, as well 
as to prove, with the utmost precision, the 
words on which he relies, with every circum- 
stance of time and place.*' The evidence 
in this case entirely fails to satisfy this 
test, and we must, therefore, hold that the 
defendant Musammat (-iaindo has not succeed- 
ed in establishing her title on the strength of 
the alleged oral Will. 

As regards the respective rights of the 
parties to inherit the estate of the deceased, 
it must be remembered that the property 
is admittedly self-acquired and consists of 
mortgagees’ rights in certain plots of 
agricultural land. Kurther, it is admitted by 
the plaintiffs themselves that the parties 
are governed in the matter of inheritance 
by custom; and the sole question is whether 
the custom favours the succession of a 
sister in preference to collaterals in the 
fourth degree. Now, the witnesses Hucha 
(D W. No 1) and Ganga (D. W. No. 6) 
depose to two instance." of the succession 
of a sister in the presence cf collaterals, 
and it is to be observed that no attempt was 
made to challenge their testimony by cross- 
examining them with respect to those 
instances. Further, no fewer than 
seven cases of the succession of sister’s 
sons are referred to by the witnes.se.**, 
Ohliajju, Hadri Parshad and Munslii Ram; 
and though these instances are not directly 
applicable to the question of the succession of 
a sister, they have a material bearing upon 
the issue. As against this evidence our 
attention has been drawn to only two 
instances, one referred to by Ham Saran 
P. W. No. 7 which appears to be a case of 
uncles, who were members of a joint 
Hindu family with their nephew, taking 
the property by survivorship; and the other 
is an instance in which the debts exceeded 
the assets, tn/s, the evidence of Jiwan 
Lai, P. W. No. 14. 

The rivaj-i am of the district recorded 
at the Settlement of 1879 is against the 

(1) M I. A. I at p. 28; 9 W. R. (P. C.) 16; 2 Suth. 
P. C. J. 11 h 2 Sar. P. C. J. 348; 20 K. B. 241 (P. 0. ). 


succession of a sister, but the document 
purports to govern all the tribes without 
any discrimination, and cannot, therefore, 
be regarded as a weighty pronouncement 
on custom. Further, it is clear that an 
entry in the rivaj i-am relates ordinarily 
to succession to ancestral land, unless the 
self-acquired property is expressly mentioned 
to be governed by the same rule. No such 
express mention is to be found in the 
document in question. 

Having regard to the evidence set out 
above and to the special circumstances of 
the case, we are of opinion that the custom 
set up by Musnmmat Gaindo has been 
established. In thi.s view it is unnecessary 
to express any opirron upon the title of the 
defendant, Ram Kishen, the uncle of the 
deceased, wdio, on account of Ids adoption in 
another family, is said to have lost his 
right of succession in his natural family. 

The appeal, therefore, fails and is dismiss- 
ed with costs. 

Afrpeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Sko«'NI» CiHL Appeal No. 510 ov 1916. 
March 13, 191^. 

Present: — Mr. Findlay, A. J. C. 
BHIKAMCHAND GOKULCHAND 
PitOPKIETOHH OP TBK FIRM OF RISES AHD AS 

— DkKRNDANTS — APPKLI iANTr. 
verszts 

HARPRASAD— Plaintiff — 
Respondent. 

( '. P. Teumicy Act (XI of 1H98J, s. 94, scope f»/ — 
I)if;posscsHion h y non- lamhsirdfLr-mortgayec — Lirn ifa- 
Hon- for suit. 

One K. who was the owner of a 13-annas 4-pie8 
share in a village mortgaged the sliare on 18th 
Fel>ruary 1896 with the defendant who obtained a 
sale decree and put the mortgaged property to sale 
and having himself purchased it obtained possession 
thereof in 1909. The plaintiff who was the owner 
of the remaining share, had already sold it to B. on 
7th May 1907. The plaintiff filed the present suit 
on 4th May 1912 to recover possession of the laud 
on the ground that by the transfer of bis 2-anna8 
8-pioB share he became an occupancy tenant of the 
village sir and ordinary tenant of the khudkasht. 
It was contended for the defendant that the right 
of the plaintiff as an occupancy tenant, if any, had 
become extinguished under sections 85 (4) and 94 of 
the C. P. Tenancy Act: 

Held, that as the defendant took possession in 
1909 qua mortgagee and not qua lamhardar^ seotion 
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94 of tho C. P. Tenancy A(}t, wliicli has refemiee only 
ft) relations hot woo ii land lords and t'TUint}*. <lid not 
»p])lv t.n the ciise. ; j>. 185. col. 2. 

Appeal from the decree of the Distriot 
Jadgre» Raipur, dated the 12th July 1916, 
ill Appeal No. 155 of 1913. 

FACTS of the case will appear from 
the following extract from the judgment 
of the lower Appellate Court: — 

The dispute related to 127 and odd 
acres Pf nr land of Mouza Khamaria. 
The village was owned by Nagbadia and 
he transferred a 13-annafl 4-pies proprietary 
share in favour of his brothers Sobhit 
and others, who sold tlie share acquired 
by them to Kesholal, father of the plaintiff 
on 8th May 1894. Nagbadia on 16th July 
1894 mortgaged the entire 16-aniias share to 
Halmukund who assigned <ho mortgage to 
Kesholal and who obtained a foreclosure 
decree on 28th February 1899 and in pursuance 
of the decree Kesholal obtained possession of 
the villaga and home farm. Kesholal 
mortgaged the 18-an:!as 4 pies share with the 
appellants on ISth February 1895, who obtain- 
ed a sale decree and put the mortgaged 
property to pale and having purchased the 
share obtained possession on 24th May 1909. 
The pJaintilf who was the owner of the 
I'emaining 2 -annas b pies share of the 
vilhige, sold the share to Bansilal. 

Flaiiitiff says that by the transfer of the 
2 annas 8 pies share of the village, he 
became an occupancy tenant of the 
village sir and as the defendants took 
possession of the entire home farm in 1910 
ho has sued to recover possession of 127*95 
acres of sir land of which he became 
an occupancy tenant and of 4*90 acres 
of khudkasht of which he became an 
ordinary tenant. In fact the plaintiff 
claimed possession of the entire sir and 
khudkasht lands of the entire village 
alleging that the home farm belonged to 
the 2 annas 8 pies share which was 
foreclosed by the father of the plaintiff 
and that the said lands did not appertain 
to the 13 annas 4 pies share of the 
village mortgaged to the defendant and 
purchased by them and that the said 
lands were not mortgaged to the defend- 
ants. 

The first Court decreed the claim of the 
plaintiff in respect of the entire sir lands 
and so the defendants appealed to thi.s 


Court. My predecessor reversed the decree 
of the Court and dismissed the suit of the 
plaintiff. The plaintiff appealed to the 
Court of the Judicial Commissioner. The 
appellant practically gave up his right 
to claim anything more than 2 annas- 8 
pies share in the sir lands, so his appeal 
was limited to the share mentioned above. 
The decree of this Court was reversed 
and the appeal was remanded for re-trial 
to this Court. 

Dr. //. N. Gour^ for the Appellant. 

Mr. AT. A'. Qandke^ for the Respondents. 

JUDGMENT. — The facts leading to this 
second appeal by the defendants Rhikam- 
chand and Gokulchand are sufficiently 
clear from the judgment of the District 
Judge, Raipur, appealed against as well 
as from the earlier judgments in the case 
and it is unnecessary to recapitulate them 
here. I proceed at once, therefore, to a 
consideration of the matter raised in the 
second appeal. The first contention urged 
on behalf of the appellants i.s that the 
plaintiff-respondent had no right of suit inas- 
much as he had already sold his 2 annas 8 
pies share of Mouza Khamaria to Ban.silal on 
7th May 1907 and that the suit having 
been filed on 4fch May 1912, hii right 
as an occupancy tenant, if any, had become 
extinguished under Heotions .*>5 (4) and 
94 of the C. P. Tenancy Act. This 
matter of limitation i.s dealt with in paragraph 
12 of the lower Appellate Court’s judgment 
and in paragraph 6 of that of the Sub- Judge. 
It is in particnlar iirgel in second .appeal 
that the lower Appellate Court has failed 
to notice that the defendant appellant 
No. 1 was a lamhardar and could, there- 
fore, eject a tenant and thus the shorter 
period of limitation set up by section 94, 
would come into operation. This latter 
provision has obviously reference only to 
relations between landlord and tenant and 
it is sufficiently established that when the 
appellants took possession in 1909 they 
took possession mortgagees and not 

qua lamhardar. Indeed until the appellants 
got posse.S8ion, neither of them could in 
the nature of things be lamhardar. Still 
further, their action in taking possession 
a.s mortgagees was in a sense an action 
adverse to that of the other co-sharers 
and it took place not for the benefit of 
the proprietary body as a whole but as 
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the result of a mortgage in which the 
other oo-sharers had no interest. There 
seems to be, therefore, no good ground 
on which the limitation prescribed by 
section 94 of the Tenancy Act applies to 
his case. 

An attempt has, however, been 
made to urge on behalf of the appellants 
that even if the ordinary rule of twelve 
years’ adverse possession were applicable 
to thin case, the present suit was time- 
barred. 1 cannot Hnd, however, that this 
pleading was ever specifically put forward 
in the lower Courts and if it had been 
1 do not think there was any chance of 
its success. The sale to Bansilal by 
plaintiff-respondent in 1907 excluded 
cultivating rights in sir and he remained in 
possession of at least a 2 annas 8*pies share 
of the sir land until he was dispossessed in 
1909. The statement of Mr, Barat, Pleader, 
recorded on behalf of the plaintiff- respond- 
ent at an early state of the case on 26th 
September 1912 must, 1 think, he read 
in tlie light of the judgment of Batten, Addi- 
tional Judicial Commissioner, dated 15th 
April 1915 who pointed out the confusion that 
had been introduced into the case by the 
extravagant claim originally put forward 
by the parties to this litigation to the 
effect that the whole sir lund of the 
village fell into their respf olive share. In 
the peculiar circumstances of this case it 
is impossible to hold that plaintiff was 
not in juridical possession until 1909 and 
the presumption necessarily is that he was, 
1 can see no reason, therefore, for holding 
that the present suit was barred by the 
ordinary rule of 12 years* adverse posses- 
sion. 

The point of limitation was the ciily 
one that has been seriously pressed in 
this Court. As regards ground 5 of the 
petition of appeal 1 need only say that the 
District Judge’s finding that a 18-anna8 4-pie8 
share of the sir in the village was mort 
gaged is one for the disturbance of which 
no good grounds have been shown in this 
Court. These findings govern the appeal 
which is dismissed with costs on the 
appellants. 

Appeal diemissed. 


MADRAS HIGH COURT. 
OkioinalSide Appeal No. 3 of 1917, 
December 10, 1917. 

Present:— ^ir John Walli.s, Kt., Chief Justice, 
and Mr. Justice Sadasiva Aiyar. 

P. V. KOTHANDARAMASWAMl NAIDU 
— Dependant — Appellant 
versus 

P. M. A. MDTHIA CHETTI— Plaintiff 
— Respondent. 

Negtdiahlr Inal rutnrnfs Act (XXVI »«/ 1881^, .s. 1)8 
(o) — Xegotiahle inal nuneiii ^ on — Order of 

endorsements - -Presn m pi ion . 

In llio abseiioc of dirt^efc uvidciiiM* tliat the oiulorse- 
liieiits »)ti a nogotinhh^ iristrumont wort’ niado in a 
|»arti(?ular order, the Klaiiitory |)rt*suiii|>fioTi Jiiidor 
.section 118 (r)of the Negotiable IiiKtriiinont.s Act tbat, 
thoy M’ore made in tl»e order iii wln'eli they appear 
oil tiu? instniiiient, will previul [p. 187, eol. l.j 

IVr Wallis, (*. ./. — (}u:rre . — \VIi(*llier a can bo 

tiled oil an endorseni(*iit msub' )»y a stranger on the 
buck of a note, who dix^s not s:Hisfv the definition of 
an emiorser { p. 186, col. 2. ; 

Appeal from the judgment of Mr. Ju.stice 
Coutta Trotter passed in the exercise of the 
Original Jurisdiction of this Court, in Civil 
Suit No, 155 of 1914. 

The Hon’ble Mr. 7’. Rangnrhariar and Mr, 
K, C, Iksiiknvhuriar, for the Appellant. 

Mr. C, P. Kamasawmy lyei^ for the Respond- 
ent. 

J DOOM ENT. 

WaLli-*, C. J. — This appeal raises an in- 
teresting question as to whether a suit can be 
filed on an endorsement made by a stranger 
on the back of a note, who di»e8 not satisfy 
the definition of an endorser. There is such 
a usage of law on the continent known as 
the making of an aval^ which is recognised 
by section 56 of the English Bills of 
Exchange Act^ but there is no recognition 
of it in the Indian Negotiable Instruments 
Act. It was with reference to the Bills 
of Exchange Act that we are told' in the 
well-known word.s of ijord lialsbury in the 
Viigliano cast, (1) that the essence of a 
Code is to be exhaustive. We may apply 
that principle to the Negotiable Instru- 
ments Act, and say that we are not prepar- 
ed to recognise this backing of bills by 
strangers. That is the view which 1 am 
at pre.sent disposed to take, but it is not 
neoessary to express a final opinion on the 
point, because I think the appeal fails upon 
another ground. 


(1) (IKQl) A.C. 107; CO ti. d.Q 11 1-4“; 64 b. T. 
353{ 39 W. K. 657; 55 .1. l>. GTfi, 
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Section 118 of the Negrotiable Instramentfl 
Aot provides that the presumption is that 
the endorsements were made in the same 
order as the names appear on the baok of 
the bill, and in this ease it is the payeo\s 
name that appears first and then the name 
of the alleged indorser. There is evidenee 
also that this was the ease, thoue:h the 
evidence is not of a very satisfactory oharaoter. 
On the other hand, the defendants did 
not ^o into the box to establish that the 
endorsements were made in any other order. 
On the whole, I think that there is no 
sufficient evidence to rebut the presump- 
tion that the endorsements were made in 
the or:iep in which they occur. If that 
be so, 1 think that there is sufficient grround 
to sue the endorsers of the promissory 
notes. 

In the result, the appeal fails and must 
bb dismissed with costs. 

Sadasiva Aitak, J. — Section 118, slause (e) 
of the Negotiable Instruments Act 
provides that the presumption shall be 
made, *tbat the endorsements appearing 
upon a negotiable instrument, were made 
in the order in which they appear there- 
on.” In the present (sose, the 2iid de- 
fendant’s (appellants’) endorsement-signa- 
tures in Exhibit A series appear below the 
endor-Jement signatures of the 1st defend- 
ant, who is the payee in all the promissory 
notes. No oral evidence was adduced on the 
appellants’ side to rebut this presumption 
raised by section 118, clause (o), 

Tfie appehants' learned Vakil (Air. T. 
Rangaohariar) relied on a statement in 
oro.cis examination, made by the plaintiff as 
to the order in which the defendants made 
their endorsement- signatures. But the 
plaintiff has stated also in liis deposition 
that the promissory notes used to be sent 
by the defendants through the Ist defend- 
ant’s gmansta properly endorsed, and 
that the plaintiff’s gnmnatti would receive 
from the 1st defendant’s gumasta. The 
plaintiff himself evidently does not know 
much about these matters. Mr. Rangaohariar 
also relied upon an ambiguous statement 
made by the plaintiff in the plaint 
Exhibit B in the suit on the mortgage institut- 
ed by him against defendants Nos. 1 and 2. 
The above, however, are wholly insufficient 
to rebut the statutory presumption that 
the Ist defendant as payee made the 


endorsement-signature on the baok of the note, 
before the 2nl defendant and that the 2nd 
defendant afterwards made himself liable 
as the next endorser to the ultimate holder 
in due course, namely, the plaintiff. On 
these findings of facts, the interesting legal 
questions strenuously argued by Mr. Ranga- 
ohariar do not arise. 

Therefore I agree with my! Lord the Chief 
Justice that the appeal fails and should be 
dismissed with costs. 

Appeal (U&misRfd, 

M. c. P. 


CALCUTTA HlOH COURT. 

AprKAbs kkom Okiginal Dbcsebs Nos. 210 
AND 347 OF 1915. 

May 17, 1917. 

Present: — Mr. Justice Fletcher 
and Mr. Justice Newbould. 

In No. 210 ofi 1915 

BENODINI DEBYA-OBjacTOR No. 1-- 
Appellant 
versus 

HRIDOY NATH GHOSHAL — Petitioner 
and DURLAV das BA8AK— Objector * 
No. 2— Respondents 
In No. 347 of 1915 

DURLAV I)A»S BYSAK — Defendant 
N o. 2 — Appellant 
versus 

HRIDOY NATH GliOSAL and another 

Plaintiffs — Respondents. 

Prohate^ thifau in conscipiencei^ oj. 

Although tt Will propouiided a h)iig time* after the 
(loath of the testator iniiKt give mo to a case in 
which th(^ Court ih h«>uiul to scruUnize the ovideiiee 
very ctuefiilly, there is no rule of the law of evi 
(lenoc that a Will propoinid.-d so late, is iiieanaljii* „r 
Iieiiig provoil. [p. IHO, eol. I.J * 

Whoro an application for I’robale of « Will was 
made 17 years sdter the death of the testatrix 
who was an illiterate IJindii lady; 

Ueld, tiuit the prior Jiistoiy (,f tiie ease was not 
unworthy of ('onsid(;rntioiJ and that tlic east* deinaml. 
oda curt'fn! investigation hy the. Court, fp. .8.^t,ool. l.j 

Appeal against the decree of the liis. 
triot Judge, 24Perganiia9, dated the 
10th of May 1915, 

Babns Manmatko Nath Mukherjee, Jogendra 
Nath Mukherjee, Nanda Gopal Bantriee and 
PoMna Lall Chatterjee, for the Appellant. 
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Babu^ Siirtmdra Chandra Sen, Jotindra 
Sath Bose, and Surendra Nath Bose, for the 
Respondents. 

JtJDGVlKNT. — These two appeals are 
preferred by the objeotors in a Probate 
application. The respondent in the present 
appeal who is a daughter’s son of a deceased 
Hindu lady Harasundari Debi propounded 
a document dated the 2ttli July 189^ as 
the last Will of Harasundari. The grant 
of Probate was opposed by the first appel- 
lant Benodini Debya who is the widow of 
the only son of Hara Sundari and also 
by the second appellant who is a mort- 
gagee. 

The case put forward was that Hara 
Sundari made this Will on the 24th July 
and died in tlie year 1896 or 1897, 
the state of affairs was that she had three 
daughters and one son Hari Das. Hari 

Das die ! on the 2Sth November 1913 and 
the Will was not put forward for proof 
until after his death. The case was clearly 
one demanding careful investigation having 
regard amongst other reasons, to the long 
time wliich elapsed between the death of 
the testatrix and the date on which the 
document was put forward for Probate and 
also because Hara Sundari was an illiterate 
Hindu lady, the case would have to be 
carefully scrutinized. On that footing the 
prior history is not unworthy of considera- 
tion in this case. 1 think that if the Will 
was made there could be little doubt that it 
was made because the only .son of the 
deceased Hara Sundari was of loose morals 
and addicted to dissolute and drunken 
habits. The evidence seems to show that 
he had early in his career disposed of two 
gardens or garden houses for the purpose 
of satisfying It is pleasures in these way.s. 
There seems to be no doubt that this 
property formed the subject of a deed of 
gift that was given by Hari Das to his 
mother Hara Sundari and the reason of 
that deed of gift was to preserve a certain 
portion of the estate which was the pro- 
perty of Hari Das from being wasted and 
spent by Hari Das. The case would, there- 
fore, be that unless this lady Hara Sundari 
bad left a Will, in the ordinary course, 
the property would go back to her son 
Hari Das and the deed of gift would have 
been presumably a u.seless trapsaotion. 
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Now in a case like this the Judge had 
before him in the primary Court direct 
evidence proving the preparation and exe- 
cution of the Will. It is quite true that 
that evidence is not without certain dis- 
crepancies. But the learned Judge having 
seen the witnesses and heard them give 
their evidence and observed their demeanour, 
has come the conclusion that these 
witneB.(ae.s are witnesses of credit. That 
is the first point that arises on the present 
appeal. What has the learned Vakil in 
support of the appeal been able to place 
before us to lead us to come to a 
different conclusion wn’th regard to these 
witne.sses from that of the learned Judge 
who saw them in the witness-box give their 
evidence ‘r He has been able to suggest no- 
thing except that the oa.se wa.s one for 
careful scrutiny and enquiry w})i« 3 h it clearly 
was. But the learned Judge had to come 
to a conclusion one way or the other. 
After careful enquiry and having heard 
the witnesses on both .sides, he came to the 
conclusion that these witnesses are wit- 
nesses of credit. Nothing has been shown 
to us which would entitle us to come to a 
different conclusion from that of the learned 
Judge in the Court below. 

The witness to whom the learned Judge 
paid considerable attention wa.s a Brahmin 
witness named Shamapada Chatter jee who 
had reached the mature age of 80 years 
and retired to the city of Benares with 
a person who is called in the evidence 
either his relative or pseudo relative. The 
case put forward by the learned Vakil for 
the appellant which he states on his own 
knowledge is that many people retire to 
Benares for some indirect reason or other, 
that they go there because they may 
more easily marry their family or for some 
similar reason. Making every allowance 
for the personal knowledge of the learned 
gentleman a Hindu of the mature age of 
80 years, would not ordinarily have un- 
married children, none of this witness’s family 
went to Benares with him except that 
woman who cooks his meal and who is 
described as a relative or pseudo relative. 
The relationship between them appears from 
the evidence to be a slender one. The line 
of cross- examination of this witness as to 
his relationship with this relative, seems to 
suggest that some more tender relationship 
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existed between these two persons than 
what the witness was willing to disclose. 
That may or may not be so. That is no 
reason for disbelieving this man. Then it 
is said that his memory improved as he 
went through this long and tedious exami* 
nation and cross-examination before the 
Commissioner. Well his memory did 
improve. But it is not unnatural if we 
find that on the 19th day from the com- 
mencement of his examination he was able 
to repeat the contents of the Will by heart. 
1 expect that not only he but also every 
Pleader and Commissioner would have known 
the contents of the Will by that time. The 
evidence of this witness seems to be sob- 
stantially in accord with the evidence of the 
witnesses who appeared before the learned 
Judge and whom the learned Judge believed. 
On the other hand, against this evidence 
which the learned Judge has believed, theie 
is nothing except the. witnesses who stated 
that they did not hear anything of the 
Will. 

The second point put forward against 
these witnesses is that if their evidence is 
true why such a long period elapsed between 
the death of Hara Sundari and the propound- 
ing of the Will. There seems to be many 
reasons for this, one of them being that 
Wills in this country sometimes, 1 do not 
say always, are not propounded until it 
becomes necessary to propound them. 
Avoidance of Probate duty is in some oases 
HuUioient reason for keeping the Will 
back until there is a strong reason for 
putting forward. Although a Will put for- 
ward BO late as this one, must give rise to 
a case in which the Court is bound to 
sorutinixe the evidence very carefully, there 
is no rule of the law of evidence that a 
Will propounded 17 years after the death of 
the testatrix, is incapable of being proved. 

Nothing has been shown to us in this 
case which would entitle us to displace 
the finding of fact made by the learned 
Judge in the Court lelow on the 
evidence of the attesting witnesses whom 
he saw give their evidence before him. 
He came to the conclusion on that testi- 
mony that this lady Hara Sundari did in 
fact execute the Will. That being so, we 
must accept that the document in fact was 
the last Will of Hara Sundari. That being 
80 , the present appeals fail and must be 


dismissed with costs. We assess the hear- 
ing fee in these two appeals at Rs. 250. 

Appeals dismissed. 


PATNA HIGH COURT. 

Civil Risvision No. 11 ;^ ok 1917 , 

March 22, 1918. 

Present: — Mr. Justice Chapman and 
Mr. Justice Atkinson. 

JUGESHAR RAl and others 

Petitioners 

t. 

RAILAU BAHADUR and others - 
Kespon dents. 

Civil Proccdiir,^ Code (Ae/ I 1908), .s.s. 2 (2), 
1(X), (K /\, H i)f’< vet’ tn- pecf^vuct' of one 
of several p/aiufip, irjiclher dreree-- Appeal, whether 
lies ^Appeal, seeoad, inaintaiwbil it y of, 

(hi a (Into fixod for Llio hcarinrr of a cane ono of 
tli<* pluiiitift's iii)|»Lwired find made an application fo,* 
ailjouninienl. Tha Court rojoi.-tod M,n apj.hcation 
and on the sanie day jiassod the following (>rd(?r “No 
further step in takt n. The ia disiiiiKsed with 

iicW, tliat oue ot ihi5 plaintilfsi wan jiroHoijf; i he 
order of dismisHid amounted to a deereiwind was noi 
one of dismissal for default and an appeal lay a<'ain.si 
it to tlie J^istrict Judge and from the latterly order a 
second appeal lay to the High Court, [ji. ID0, e.ol. I. '; 

Civil Revision from an order of the 
District Judge, MozufFapore. 

Mr. Nirsu Narain Singh, for the Peti- 
tions. 

Messrs, hidivayit Sahag, Uai ' fiuru Saran 
Prasad and Murari Prasad^ for the Respond- 
ents. 

JUDGMENT. — This is an application in 
revision in respect of an order made by 
the Munsif of Hajipur dismissing a suit. 
The suit was brought by a tenant for the 
recovery of possession of the land from his 
landlord. It was filed on the 15th of June 
1915. Some defect appears to have arisen 
in the matter of obtaining a proper service 
of the summons. The written statement 
was not filed till the 14th of April 1916. 
Issues wore framed on the 18th of April 
1916 and an order was recorded in the 
order-sheet adjourning the case to the 6th 
of May 1916. The case was, liowever, in 
fact taken upon the 5th and not the’fith 
of May 1916. On that date one of the 
plaintiffs was present and an application 
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for adjournment was presented for the 
pnrpose of filing a list of witnesses and 
documentary evidence. The Mausif there- 
upon passed an order in the following 
terms: “The case is one year old nearly. 
Plaintiffs^ petition for time is very harass- 
ing. Therefore it is rejected”. On the 
same date the learned Munsif made the 
following order: ‘No further step is taken. 
The case is dismissed with costs”. Prom 
this order an appeal was taken by the 
plaintiff to the District Judge and the learned 
Judge held that no appeal lay to him and 
accordingly dismissed the appeal making, 
however, no order as to costs. Against 
the order of the learned District Judge 
we have been moved in revision. We are 
of opinion that the learned District Judge 
fell into an error in holding that no 
appeal lay to him. One at least of the 
plaintiffs was present when the case was 
taken up for hearing, therefore it cannot 
be held to be a dismissal for default. The 
learned District Judge should have taken 
up the appeal and determined whether the 
application for adjournment was properly 
refused or not. On behalf of the opposite 
party it has been pointed out that if we 
hold that an appeal lay to the District 
Judge, it must be on the ground that the 
order of the Munsif was a decree within 
the meaning of the definition of a decree 
given in the Civil Procedure Code, and 
that accordingly the only relief open to 
the petitioners is by way of second appeal 
and not by way of revision. This con- 
tention appears to us to be correct and we 
direct that this application in revision be 
treated as a second appeal. No question of 
Court’fee arises inasmuch as the applicant 
has paid more Court-fee than he would 
be required to pay in the case of a second 
appeal. There is, however, one matter which 
we must notice in the order which we 
shall make. It appears to us from the 
fact that the application for adjournment 
was filed upon the 5th of May that the 
plaintiffs knew that that was the date 
fixed for the hearing of their case and 
we do not believe the statement to the 
effect that they were not aware that that 
was the date fixed for the disposal of 
their case, in these oiroumatanoes the 
order which we shall make is this. We 
set aside the order of the learned District 


Judge dismi.ssing the appeal and we direct 
that upon his being satisfied that the 
appellant has paid to the respondent the 
costs incurred by the respondent, he do 
re-admit the appeal and hear and dispose 
of it on merits. Ths learned District Judge 
is farther directed to allow a reasonable 
time for the payment of the costs by the 
appellant to the respondent and upon his 
being satisfied that these costs have been 
paid within that time, he will admit the 
appeal. If the costs are not paid within 
such time as the learned District Judge 
thinks reasonable, he will dismiss the 
appeal. 

Let the record of this case be sent down 
at once. 

Uecord sent down. 


CALCUTTA HIGH COUllT. 

Ai’PKal from APPKLL^TB Dkcreb No. 7^6 
OF 1916. 

April 4, 1918. 

/'men/ .—-Mr. Justice Fletcher and Justice 
Sir Syed Sharasul Huda, Kr, 

The Hon’ijle MAHARAJA KANJIT 
SINHA — Defendant — Appellant 

ABDUR RAHIM KHAN CHOW'DHURY 
— Plaintiff — Respondent. 

liiimjai Tenancy Act {VI 1 1 B. C. <>j 1885), ss. 52, ID5 
— Fiitnkhir, whether can apply Jor ahatcniont of rent, 

A piitnidar is ontitled to make an applioatiou under 
scctiou 52 of the tieogal Teuauey Act for abatemout 
of rent. Soct ioii 195 of the Act does not ])rovciit 
section 52 from iipplviiig to the case of a pidnidar, 
[p. 191, col. 2.J 

Appeal against the decree of the District 
Judge, Rajsbabye, dated the 25th September 
1915, affirming that of the Subordinate 
Judge of that District, dated the 15th 
February 1915. 

FACTS appear from the judgment. 

Baba Satish Ohundra Qhotie (with him 
Babus Preo Sunker Mazumdar and Fhanindro 
Lai Maitro), for the Appellants: — The 
suit was for abatement of rent end 
cesses by a patnidar in respect of land 
acquired by Government. The Courts 
below granted the abatement of rent 
and allowed the plaintiff to withdraw the 
claim for cesses with liberty to bring a 
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fresh suit for the same cause of action, 
My first point is that the principle of 
section 52 of the Bengal Tenancy Act does 
not apply in the case of a patni tenure; secondly 
as to withdrawal, the Judge is wrong in 
allowing the plaintiff liberty to withdraw 
a portion of the claim, the present appeal is 
against the whole decree. 

[Flktcheh, J. — The Judge says no appeal 
lay, but if there was a right of appeal 
he agreed with the Court of first instance. 
The only point is whether section 52 of the 
Bengal Tenancy Act does apply to patni 
tenures, where is the authority that section 
52 does not apply P] 

I do not find any authority on the point 
but 1 rely on the case reported as Bhohani 
Nath Ghnckerhutty y. Land Acquisition 
Deputy Collector of Bogra (1). 

'_Shamsul Hdiia, .1. — It docs not affect the 
patni Regulation. Why should not section 52 
applyP The section is very wide.] 

The case in Bhohani Nath Chnckerhufty v. 
Land Acquisition Deputy Collector of Bogra (1) 
is in my favour. 

[Fletchbp, J. — The case is one of 

apportionment of compensation money.] 

1 shall draw your fiordship's attention to 
clause (e) of section 195 of the Bengal 
Tenancy Act. 

[Fletcher, J. — Section 52 does not affect 
any enactment relating to patni tenure.] 

Babu Gagan Ghand Bnral^ for the Respond- 
ent was not heard in reply. 

JUDGMENT. 

Fletcher, J. — This is an appeal by the 
defendant, the Zemindar, against the decision 
of the learned District Judge of Rajshahye, 
affirming the decision of the learned Sub- 
ordinate Judge of the same place. The suit 
was brought for abatement of rent by a 
patnidar in respect of 75 big has of land 
oompnlsurily acquired by the Government 
under the provisions of the Land Acquisition 
Act. The suit was instituted for abate- 
ment of rent and also for abatement of 
cesse.y. In the course of the proceedings, 
the plaintiff applied to the learned Sub- 
ordinate Judge for leave to withdraw his 
claim for cesses, with liberty to bring a 
fresh suit on the same cause of action. The 
first Court allowed that and granted an 


abatement of the rent. The defendant 
appealed to the learned District Judge and 
the learned District Judge decided as 
follows; First of all, with regard to the 
lease granted to the plaintiff to withdraw 
his claim for cesses with liberty to bring 
a fresh suit on the same cause of action, the 
learned Judge held that no appeal lay but 
if there was a right of appeal, he agreed 
with the view of the learned Subordinate 
Judge granting liberty to withdraw the 
suit. On the second pointi the learned 
District Judge came to the same conclusion 
as the learned Judge of the Court of first 
instance. 

The only point pressed in the present 
appeal is this. The learned Judges in the 
lower Courts have proceeded under the 
provisions of section 52 of the Bengal 
Tenancy Act and on the principle there 
defined. Section 52 says that every tenant 
shall be entitled to apply. A patnidar is 
a tenant and so prima facie he is entitled to 
make an application under section 52. It 
is said, however, that section 195 of the 
Act prevents section 52 from applying to 
the case of a patnidar on the ground that 
clause (e) of that section .says that nothing 
contained in the Bengal Tenancy Act shell 
affect any enactment relating to patni^ 
tenures in so far as it relates to those 
tenures. Section 52 does not affect any 
enactment relating to pa^ni-tenures. It is 
quite clear, in my view, that the conclusion 
arrived at by the learned District Judge 
is right. It is suggested that that view is 
opposed to the deci.-ion of this Court reported 
as Bhcthani Nath Ghnckerhutty y. Land 
Acquisition Deputy Collector of Bogra (1). 
There is nothing in that decision to suggest 
that section 52 does not apply to a tenant 
who is a patnidar. The appeal fails and 
is dismissed with costs. 

Shamsdl Hlua, .1. — 1 agree. 

Appeal dismissed. 


(1) 7 C. W. N.130, 
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Pr-KiNf.iL t>. N'ENKATKAO fJI-JAK. 

NAGPUR JUDICIAL COMMISSIONER’S 
COURT, 

Skcjso Civil Api’eal No, 16 ok 1917. 

January 22, 1918. 

/ resent: — Mr. Batten, A. J. 0. 

PURANLAL ANI> ANOTHER — DEKENUANTi 
— Appellants 
ro?-sus 

VEXKATRAO GUJAR— Plaintikk 
— Responoent. 

C. V. (Irnris of \\%,r<h Act (XXI V of 181i0), .s. 16 (2\ 
(b), intrr})rctal ion of — Contract hy not for 

heufifit tif tninoi\ whether can he speeilicftltij enforeen. 

Tito wonls “tor t.lio prosorvaLiou and iioiiefii of such 
Di-oporty" in soutioii 16 (2) (h) of iho Conrt of 

VViirdfl should bo iiit.orprotod in 1-ho liirht <»f 

tlio tiKual powon; of f'nardi.uiiy tu bind Idio ogfalos <d‘ 
minors. 

No docrot! for s|K;fiti(.r pfrb)nnanoo of an 
for (.ransfc-T niado by bis guardian sboidd bo passod 
n^iiinsi. ii minor iniloss tlio (lonrt, is (jiiito c*orl.:nn 
that- t he u|.|rcO!noul. wus for lljo br imlii of (ho minor 
and that it tvcmld bo for hi- Itonofit iliut it siioidd l>o 
enforced. 

Appeal from the decree of the Additional . 
District Jndflre, Nagrpur, dated the I9th Sep- 
tember 1916, in Appeal No. 163 of 1916, 

Mr. Atmarani Bhagwanf, for the Appellants 

Mr. IK. U, Vhiihe^ for the Respondent. 

JUDGMENT.— In this case while the 
plaintiff was a minor, the Court of Ward 
let out the laud in suit for a term of ten 
years in renewal of a previous lease for 
20 years. The lease has now expired and 
the defendants claim fo remain in pos- 
session on the grround that they liad the 
right specifically to enforce a contract for 
an unspecified term of years. The main 
ground of appeal on which the District 
Judge has dismissed the defendant’s appeal 
is that even if the contract for a renewal 
of the lease were suilicieTitly precise to be 
capable of specific enforcement if the con- 
tract bad been made between adults, yet 
the contract is one which cannot be speci- 
fically enforced against the minor as it is 
not for the preservation or benefit of such pro- 
perty that a fresh lease be entered into. The 
words “for the preservation or benefit of 
such property” are taken from section 16 
(2) of the Courts of Wards Act ap- 
plicable to these Provinces. In interpreting 
these words regard should be had to the 
usual powers of guardians to bind the 
estates of minors. There are a large number 
of decisions collected together by Trevelyan at 
page 167 of bis “Law relating to Minors”, 
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Ith Edition. The effect of these rulings is 
that the Court will not decree against a 
minor for specific performance of an 
agreement for transfer made by his guardian 
unless it be quite certain that the agreement 
was for the benefit of the minor and that 
it would be for his benefit that it should 
be enforced. Jt is impossible to hold that 
it would be for the benefit of the minor 
that this contract for specific performance 
should be decreed against him, and it is 
equally difficult to imagine that there was any 
necessity for inserting such conditions in 
the renewal of the lease for 10 years. It 
is perfectly feasible to get a tenant for 
30 years without making any promise to 
give a fresh lease at the termination of 
that period. To enforce the contract, if 
it be a contract, for specific performance 
against the minor would be to act directly 
contrary to his interests. It is not necessary 
to refer to the grounds of appeal which deal 
with other points. 

The appeal is dismissed with costs. 

Appeal dumissed. 


PATNA HIGH COURT. 

Privy Council Appeals Nos. 69 and 70 

OF 1917. 

December 5, 1917. 

Vresent : — Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Chapman. 

Rai BAIJ NATH GOENKA Bahadur 
— Appellant 
versus 

ilon^hle Maharaja Sir R A MESH WAR 
SINGH — Respondent. 

Civil Procedurr. Code (Act. V of 1908), ss. 2 (2), 47, 
109 (>i) — Appeal to tlis Majesty in Council^' Decrcc\ 
nienhing of -E.Pvcufion^ determinaUon of questioning 
whether final onler or decree — Itc-ina ud^ order of whether 
appvalahlc to Uis Majesty in Conncil^Jnierlocutory 
order. 

Per Dau'siyn Miller^ C, ,1 . — A (iee.isioii eii m quostiuii 
relating to (he execution, diseliarge <»r satibfactioii 
of a decree and which is a inatior in controversy iu 
the suit, must Ik^ deemed to ho included in the 
ilelinitioii of a doci-ee given in section 2 (2) of the 
Givi) Proifeaure Code provided the judgment con- 
clusively determines the rights of the parties in 
that- matter, [“p. 194. ooJ. I.j 
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All order of remand can be a subject of afipoal to 
Hifi Majoety in C*>uiicil provided the question involv- 
ed in the order is a cardinal i>oint in the ease. [p. 195, 

2. J , . 

riaintiffH viotained an Order in Council lur jiossos- 
sion of certain shanis in ;i mafuil. In the meantime, 
however, the mnhal had h<‘(*ri partitioned and the 
plaintiffs had bee n allot ti'd shares other than those 
for whieli tln-j" were suinpr. They prayed for exi‘cu. 
tion H ‘gainst the substitiiliMl shares but the. execut- 
ing Court rejected their ajiplicatioii on the ^^rouiid 
that they c*ou1d not ask foi' the ascertainment of 
the shar<*s ullott.eil to them in the execution depart- 
iiioiit. On apfK?al, the Court diiiicted the 

executin.i? Court to hold the necessary rMi(|uiric*s ami 
to execute the order with reference to the substitubul 
shares: 

Held, that the iirder of the Hipfh Court eoiiclti- 
sively dotermiiiod the ri^dits of the parties in a 
matter which wtmt t o the whole root of the proceed- 
ing's and WHS, therefore, a decrct^ within the nioaiiiii.e: 
of section 109 (a) (»f the Civil Procedure Code. [p. 194, 
col. 2.] 

j\T (Jh'tpniunj ./.—The order of the Tlie*!! Court 
was an iufnrlocutory ordi’i* direct ini' procedure and 
was, tl'erefore, not a final order within tJ»e meaning' 
of section 109 n) of the Civil Procedure Code, 
[p. 19(5, col. 1.1 

Application for leave to appeal to the Privy 
Council from the deoiBioii of Sir Kdward 
Chaniter, Kt., Chief Justice, and Mr. Justice 
Koe, dated the 24th April 1917, overruling the 
decision of the Subordinate Judge, Monghyr, 
dated the 2nd February 1916 

Messrs. Pugh and Nareaih Chandta Slnha^ 
for the Appellant. 

Messrs, ^inha and Kulwant Sahay^ for 
the Respondent. 

JUDGMENT. 

Miller, C. J. — In this case application is 
made for leave to appeal to His Majesty in 
Council from a decision of this Court dated 
the 24th April last overruling a decision 
of the Subordinate Judge of Monghyr. 
The value of the subject-matter of the 
suit is over R.®. 10,0-0 but objection is 
taken that the judgment sought to be 
appealed from, is not a decree or final 
order within the meaning of section 109 
(a) of the Code of Civil Procedure, 1908. 
The respondent and others instituted a 
suit to set aside a revenue sale of the 
Ijmali share in the Mahal Bi.st Hazari and 
to recover possession and mesne profits and 
after protracted litigation eventually obtain- 
ed an order of His Majesty in Council in 
their favour. At the time the suit was 
instituted, partition proceedings were and 
had been for a long time pending under the 
Estates Partition Act in respect of the 

Id 


mahal the subject-matter of the suit. The> 
partition proceedings terminated after the 
present suit commenced but some time before 
the appeal was heard by His Majesty in 
Council. The result of tlie partition pro- 
ceedings was that the plaintiffs in that suit 
were in many, if not all, oases allotted other 
shares and interests— in some cases in differ- 
ent villages— in lieu of their original 
shares in the present estate. This matter was 
not mentioned to their Lordships of the 
Privy Council and the Order-in-Counoil does 
not purport to give the respondents posses- 
sion of the substituted shares and interests 
but only of the original shares. The re- 
spondents having applied to the Court under 
Order XLV, rule 15, the matter was referred 
for execution to the Subordinate Judge 
before whom the suit originally came. The 
respondents (the applicants for execution 
of the Order- iii-Counoil) prayed not for 
execution against the shares specified in 
the schedule to the plaint — but against 
the substituted shares and interests allot- 
ted under the partition. Objection was 
taken that the Order-in-Oounoil gave no 
right or title to the decree- holders to 
possessiot) of the subatituied shares and 
the Subordinate Judge decided that the 
decree-holders were not entitled by pro- 
ceedings in the execution department to 
ask him to ascertain what estates and 
interests had been substituted or to get 
possession of the substituted estates and 
interests and dismissed the case. The 
ground of this decision was as 1 understand 
it, that the Order in-Council disclosed no 
right of possession to the substituted 
estates and, therefore, it was unnecessary to 
hold an enquiry as the foundation of the 
claim was not proved. On appeal to this 
Court against the decision of the Sub- 
ordinate Judge, the appeal was allowed and 
the Subordinate Judge was directed to restore 
the case to the file and to hold the necessary 
enquiries and to exeonte the order with 
reference to the substituted estates and in- 
terests. As 1 read this judgment, it was 
an adjudication that the plaintiffs in the 
suit were entitled to possession of the sub- 
stitufed estates when the same bad been as- 
certained by the Subordinate Judge In the 
execution proceedings. The main question 
in the appeal was on© which went to the 
foundation of the plaintiffs’ right to claim 
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Tit all and was decided in their favour aud 
could not be re-opened in the execution 
proceedings. The applicants now ask for leave 
to appeal from that decision to His Majesty 
in Council. Whether such an appeal lies, 
depends upon the interpretation to be placed 
upon section 109 (a) of the Code of Civil 
Procedure. It is contended by the respond- 
ents that the judgment sought to be appeal- 
ed from, is not a decree or final order within 
the meaning of that section but is merely 
interlocutory and one directing procedure. 1 
cannot accept this view. “Decree” is defined 
in section 2 (2) of the Code as “the formal 
expression of an adjudication which so far as 
regards the Court expressing it, conclusively 
determines the rights of the parties with re- 
gard to all or any of the matters in controversy 
in the suit and may be either preliminary or 
final. It shall be deemed to include the re- 
jection of a plaint and the determination of 
any question within section 47 or section i44’\ 
Then follow two exceptions which are not 
material in this case. The section then con- 
tinues by way of explanation ‘A decree is 
preliminary when further proceedings have 
to be taken before the suit can be completely 
disposed of. It is final when such adjudica- 
tion completely disposes of the suit. It may 
be partly preliminary aud partly final.” 

Prom this definitiou it is clear that a 
decree must conclusively determine the 
rights of the parties with regard to some 
matter in controversy in the suit although 
it need not finally dispose of the suit. 
Further, it must be observed that the word 
decree shall be deemed to include the de- 
termination of any question within section 
47 of the Code. It would appear, there- 
fore, that questions within section 47 where 
there is a controversy must be treated as 
if they were matters in controversy in the 
suit. The questions for determination in 
section 47 include all questions between the 
parties relating to the execution, discharge 
or satisfaction of the decree. Trie que^stion 
now in dispute is, in rny opinion, one re- 
lating to the execution, discfiarge or satis- 
faction of the decree and is a matter in 
controversy in the suit and must be 
deemed to be included in the definition set 
out in section 2 (2) provided that the judg- 
ment sought to be appealed from, conclusive- 
ly determines the rights of the parties in 
that matter. It is not easy and perhaps 


impossible to reconcile the numerous deoi" 
.sions that have been given with regard 
to the meaning of the words decree or 
final order and similar expressions in the 
different High Courts of this country. But 
this Court should endeavour to give expres- 
sion to the rulings of their Lordships of 
the Privy Council in so far as they have 
been expressed in oases of this nature. In 
llahimhhoy llabibhhoy v. Turner (1), the 
question for decision was whether a decree 
diroeting accounts to be taken between the 
parties, was final within the meaning of 
section 595 of the Civil Procedure Code, 
1882. The plaintiff in the suit alleged 
that the defendant was accountable to him 
on several claims. The defendant alleged 
that he liad legal defences to all the claims 
and was not accountable at all. The Court 
held that as to some of the claims the 
defences were invalid and directed an account 
to ho taken. The Court refused leave to 
appeal on the ground that their judgment 
was not a final order. The defendant then 
petitioned Her Majesty in Council to 
exercise the royal prerogative to admit an 
appeal but con fined his argument to the 
ground that the Court below did not 
rightly interpret the Code. Lord Hobhouse 
in delivering the judgment of their Lord- 
ships of the Privy Council pointed out 
that although in terms the decree did not 
declare the liability of the defendant it in 
effect did so; and as the real question iu 
issue was the liability of the defendant 
the decree dealt with a cardinal point of 
the suit and determined it finally against 
the defendant and, therefore, came within 
the meaning of the section. 

In the present proceedings in execution 
one of the main cardinal issues between 
the parties was whether the substituted 
shares and interests against which execution 
was sought, were liable at all under the 
Of Jc«r-in-Coaiicjl. Wniohever waythisques- 
tion was decuied it ojnolusively determined 
the rig.Tts of the parties in a matter which 
went to the whole root of the proceedings. 

Toe case of Bkup Indjr Biktidur SiiiQh 

V. Bijai Bahadur 6ingk (2) was in many 

(1) 18 I. A. Oj 15 B. 155; 15 Ind. Jur. 36; 6 Bar. P. 
C. J.eSOj 8 lad. Doc. (n. b.) 104 (P. 0.). 

(2) 23 A. 152; 2 Bom. L. B. 978j 27 I. A. 209; 6 0, 

W. N. 62 (P. 0.;. 
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respects similar to the present case. The 
plaintiff there obtained a decree afterwards 
affirmed by Order- in-Counoil awarding' him 
possession of an estate with future mesne 
profits. In execution proceeding's the plaint- 
iff recovered possession and a contest after- 
wards arose as to the period over which 
niasne profits were *^recoverable. This was 
argued as a preliminary point. On appeal 
the High Court varying a decision of the 
Court below found the plaintiff entitled to 
mesne profits from the institution of the 
suit until the date of obtaining possession. 
They overruled an objection that under 
the Procedure Code no appeal lay to the 
High Court for want of finality in the 
decree. On appeal to Her Majesty in 
Council the same point was again urged 
and dealt with in the judgment. Their 
Lordships were of opinion that the decision 
as *0 the period of mesne profits was final 
in its essence. On page 156 this passage 
occurs It resembles in principle a decree 
for an account made at the hearing of a 
cause which is final against the party 
denying liability to account and is appeal- 
able, though it is also in another way 
interlocutory and may Result in the 
exoneration of the accounting party or even 
in the award of a balance in his favour. 
And it can make no difference in point 
of principle whether the decision be in 
favour of or against the liability to account. 
It is equally final in its effect and as such 
equally open to appeal. The judgment 
went on to test the question apart from 
general principles, on the construction of 
the Code then in force which by section 
2 defined “decree” as “the formal expression 
of an adjudication upon any right claimed 
or defence set up in a Civil Court when 
such adjudication so far as regards the 

Court expressing it, decides the suit 

A 1 order detarmining any question men- 
tioned or referred to in section 244 (seO' 

tion 47 of the present Code) is within 

this definition” and came to the conclusion 
that the plaint and obvious meaning of 
section 2 was to make the order an appeal- 
able decree. Applying the same line of 
reasoning to the present case I can see 
no reason why the adjudication now under 
consideration should not be included in the 
definition of “decree” in section 2 (2) of 
the Code of 1908 including as it does 


the determination of any question withifi 
section 47. 

it has been argued before us that a 
remand order cannot be a legitimate 
subject of appeal to His Majesty in Council. 
This, in my opinion, is stating the matter 
too widely. In Ananda Qopal Gossain v. 
Nafar Chandra Pal Ohowdhry (3), a suit was 
brought under section 167 of the Bengal 
Tenancy Act to annul certain encumbrances. 
The Subordinate Judge of Nadia held that 
the suit could not be maintained on the 
ground that service of notices had not been 
proved and that it was otherwise defective 
for non- joinder of parties. The High Court 
differed as to the service and remanded 
the case for addition of parties and re- trial 
on the merits. On an application to appeal 
to His Majesty in Council it was argued 
that a remand order could not be final. 
Sir Francis Maclean, C. J., decided that 
although on the face of it the order was 
one of remand, the question involved was 
a cardinal point in the case since, if the 
view of the Subirdinate Judge were correct 
there was an end of the suit and admitted 
the appeal. Applying the same principle to 
the preterit case the same result follows, 

1 do not lose sight of the fact that 

there is a series of oases in which it has 
been held that the dismissal of a suit on 
the ground that it is barred by the Limita- 
tion Act or by section 43 of the old Code 
(now Order 11, rule 2 of the rules under 

the present Code) i.s not a final order 

from which appeals will lie. Cases of this 
class may perhaps be reconciled with the 
principles governing the oases already re- 
ferred to on the ground that such deci- 
sions do not purport to deal with the merits 
of the case nor even proceed as far as the 
point where it becomes necessary to de- 
termine the rights of the parties which go 
to the f*)undation of the suit. However 
this may be, if and iu so far as there is 
any conflict, I am bound to apply the prin- 
ciples enunciated by their Lordihips of 
the Privy Council which, in my opinion, 
govern the present case and 1 would order 
that a certificate be granted that the case 
fulfils the requirements of section 110 of 
the Code of Civil Procedure and is, there- 
fore, a tit one for appeal to His Majesty in 
Council. 

(8) 86 0. 6l8i 12 0. W. N. 515; 8 C. h. J. 168, 
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* Chapman, J. — I regret that T do not feel 
entirely able to oonour. If a defendant 
applies for an order that t^e plaint be 
rejected upon the ground that the suit 
appears from the statements in the plaint 
to be barred by law Order VII, rules 11 
{d) and the Court deoides against the 
defendant, the deoision is not a decree and 
is noi appealable. This is apparent from 
the definition of the word decree in sub- 
section 2 of section 2 of the Code of Civil 
Procedure where it is said that the mean- 
ing of the word decree shall be deemed to 
include the rejection of a plaint. Upon 
the principle e.rpresftio unius est e.vclnsio 
nUertus, it is clear that an order deciding 
that a plaint shall not be rejected, i 4 not 
included in the meaning of the word decree. 
In my opinion a mere determination that 
a plaintiff has a right to sue, is not a deter- 
mination of his right with regard to all or 
any of the matters in controversy in the 
suit within the meaning of the definition 
of the word decree above referred to. The 
order of this Court in the present case 
was to the effect that it did not appear 
from the statements in the application for 
execution that the application was barred 
by any law. The order merely decided 
that the applicant had the right to apply. 
Applying the principles above indicated, I 
am of opinion that the order was not a 
decree. 

If a decree holder institutes a suit 
instead of making an application and the 
opposite party objects that the suit is 
barred by the terms of section 47 of the 
Code, an order overruling that objection 
is not, as I have shown above, appealable. 
In a converse case such as the present 
where an application for execution has been 
made and the preliminary objection that 
the procedure should have been by suit 
hw been overruled, it is, in my opinion, 
difficult to say that the order can rightly 
be held to be a decree. 

The order of this Court was, in my 
opinion, an interlocutory order directing 
procedure and was, therefore, not a final 
order. 1 lely upon the judgment of their 
Lordships of the Privy Council in the case 
of Eadha Kishan v. Collfdor ttf Jaunpur (4). 

fJnler Accordingly, 

(4) 2‘i A. 2b I. A. ‘ 5 C. W. X. i:/j (p. c.}. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decrkb No. 1452 
OF 1915. 

January 81, 1918. 

Vre<ent : — Mr. Justice Richardson and 
Mr. Justice Beaohcroft. 

JAHURMUL llABU— PtAiNTiKF— 
Appellant 
verms 

KERAMUTULL.A.H MOLLA and other-— 
Defendants- RE^PONDANTS. 

Ijihtllttnl tnnl icnuui ■ Uvnt rfccin^d goinasta 
trhelhrr to prove tenancy. 

Ill < ho of ovijh'iKM' to <lu' ouiitruiy, the 

ordinary would bo l lnvl t\\() yomaata 

of }i landlord porfnrrnod iiiH duty and duly dolivorod 
tlio ronf. oollootod hy him to liis oinployer tho 
landlord. Thoroforo imbjpondoiitly of tho qiiestion 
whofhor ii yoninsta li:ui authority to grant an uwir/f- 
nnmnh or sotf lo a. hohling, tho rocMMjit of rent hy 
him on hohalf of his oinployor from tho person in 
ocoiipation of a liolding is siitlu ionl. to prove tho 
lenanoy of tlu‘ lattor. [ ]>, 197, (.■•>! 2 ] 

Appeal against the decree of the District 
Judge, Rajshahye, dated the 20th March 
1915, affirming that of the Subordinate Judge 
of that District, dated the 25th March 1915. 

FACTS appear from the judgment. 

Babu Snrendra Nath Ghofthal {with himBabu 
Bireswar Bagchi), for the Appellant. — The 
appeal arises out of a suit for ejectment of 
the defendant as a trespasser. The defend- 
ant alleges that he has been inducted into 
the land hy the plaintiff’s Tahsildar and has 
been recognised as a tenant by the acceptance 
of rent by the said Tahsildar. The Court below 
was wrong in giving effect to the defendant’s 
contention inasmuch as there is nothing on 
the record to connect the payment of rent 
with the landlord or to show that the land- 
lord did accept the rent. 

[Richardson, J. — The landlord is bound 
by the act of his servant, the Tahsildar.]* 

Yes. He is bound by those acts of his 
servant which are done within the scope of 
the servant’s authority but not for any 
other act of his servant or agent. The 
Tahsildar had no authority from hia master 
to induct a stranger into the land without 
authority from his master. There is nothing 
on the record to show that the landlord ever 
received any thing from the defendant 
or that he has been benefited by the 
alleged payments made to his Tahsildar 
without his knowledge and consent, and 
conpequently tho alleged payments of rent 
cannot be said to have been accepted by the 
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plaintiff. See Moharani Beni Pershul Koeri 
V. Qnherdhan Koeri (\), The landlord oannot 
be bound by the receipts of rent or selami by 
the Tahsildar or gomaata unless there is some 
evidence to connect the landlord with such 
payment. This view is supported by the 
observation of Mookerjee, J. in Sudaman 
Jamadar v. Behari Mahton (2). Acceptance 
of rent and gfrant of amalnama by the plaint- 
iff’s Tahsildar without authority from the 
plaintiff, oannot bind the plaintiff. 

Mr. K, Ahmed (with him 13abu Sarat 
Chandra Mukherjee)^ for the Respondents v. as 
not called upon. 

JUDGMENT. — The only point which was 
or could be argued on this appeal relates to 
the question whether the gomasta Ishan 
Chandra Pandey had authority to settle the 
disputed oote or holding with the defendant 
Keramutullah. It is contended that the 
Courts below have not found that ho had 
authority. In the Brst Court 12 issues were 
found but there is no specific issue directed to 
that question. As to evidence it appears 
that the defendant Keramutullah produced 
an amalnama signed by the gomasta and cer- 
tain rent receipts also signed by the gomasta. 
In the Trial Court the learned Subordinate 
Judge delivered a long and exhaustive judg- 
ment from which it would seem that as the 
case was placed before him, the discussion 
turned on the genuineness of the documents 
referred to and not on the question of the 
gomasta' 8 authority. If the latter question had 
been argued before the learned Subordinate 
Judge in the way in which it has been argued 
before us, the learned Subordinate Judge 
would no doubt have dealt with it expressly. 
The learned Pleader for the plaintiff relies 
on a passage in the judgment of the learned 
District Judge in the lower Appellate Court. 
The learned District Judge says this: In 
this consideration, it is hardly worthwhile 
to discuss the evidence as to whether the 
gomastas had power to grant the amalnamas 
or not, but 1 should hold that the fact of 
rent having been accepted, would be a very 
clear indication that the gomastas bad such 
implied power.” That no doubt indicates that 
the authority of Ishan Chandra Pandey to 
grand the amalnama was mooted but nothing 
would seem to have been said to the learned 

(1) 6 0. W. N. 823. 

(2) 10 Ind. Cas. 456; 15 0. VV. N. 953 atp. 955. 


Judge about the authority of the gomasta 
to grant rent receipts. The Judge has found 
in effect that whether or not the gomasta had 
authority to grant the amalnama and whether 
or not amalnama is admissible in evidence, 
the receipt of rent by Ishan Chandra 
Pandey presumably on behalf of his employer 
is sufficient to prove the tenancy of the 
defendant Keramutullah, In our opinion no 
sufficient ground has been shown for saying 
that that finding is vitiated b.v any error 
of law. K veil if Ishan Chandra Pandey had 
no authority in the first instance to grant the 
amalnama or to settle the holding with 
Keramutullah, nevertheless if rent was after* 
wards received from Keramutullah and found 
its way into the pocket of the plaintiff, that 
would be evidence of ratification by the 
plaintiff of the gomastas' act on which the 
Court might act,. We are informed that the 
plaintiffs’ son was examined but his learned 
Pleader is unable to point out any statement 
in the deposition to the effect that the rent 
received by the powflA'/a did not find its way 
into the landlord’s pocket. In the absence 
of the evidence, the ordinary presumption 
would be that the gomasta performed his duty 
and duly delivered the rent he collected to his 
employer. In connection with this question 
we have also to bear in mind the observations 
made by the Court on the subject of a 
gamasta's authority in the case of Sudaman 
Jamadar v. Behari Mahhm (2). The present 
case turns substantially on matters of fact 
and there is no sufficient reason why we 
should disturb the concuirent decree of the 
Courts below. 

The appeal must be dismissed with costs. 

- 1 ppra 1 disrn issed. 


PATNA HIGH COURT. 

Second Civil Appeal No. 191 of 1917. 
March 22, 1918. 

Present: — Mr. Justice Roe and Justice 
Sir All Imam, Kt. 

EAST INDIA RAILWAY COMPANY 
— Appellant 
t ersus 

JAGO RAM — Re.sfondent. 

Appeal f second— Negligence, nilful, vdiether quest -f^n 
of law or of fact. 
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In a case “where wilful negligence is alleged, the 
question whether there is any ovideiuro at all to go 
to the Jury is u qiiestioTi of law, l.iif if there is aucli 
evidence, the question whether wilful negligence 
has l3©en established, is a question of fact. Where 
there is evidence to go to the Jury, the High Conn 
wdll not interfere “WM’th the tinding of fact whether 
there was or was not wdlful netrligence. [p. 199, cols. 
1 A 2; p. 200, col. 1.] 

Appeal from a decision of the District 
Judge, Gaya, dated the Ist November 11 16. 

Messrs. Shushil Madhab Mullick and Siva 
Naram Bose, for the Appellant. 

Mr. Raiendra Prosad, for the Respondent. 

JUDGMENT. 

Rob, J. — The facts of this case are that 
the plaintiff consigned a number of tins of 
ghee from Palmerganj to Calcutta, a distance 
of over three hundred miles. Either before 
the journey commenced 01 during the journey, 
sixty-two of these tins weighing nearly a ton 
disappeared. The plaintiff, therefore, brought 
a suit for damages against the Railway. 
The Courts below have made a decree in 
his favour on the ground that although the 
goods were despatched under a risk- note 
making the Railway liable only in the case 
of wilful negligence the evidence on the 
record justified the inference that there hnd 
been wilful negligence. In second appeal 
it is argued that the question of wilful 
negligence is a mixed question of fact and 
law, and therefore this Court is required to 
go into the evidence on the record and 
satisfy itself that legal wilful negligence has 
been proved. Failing that, it is urged that 
there is no direct allegation of wilful negli- 
gence in the plaint and nothing in the evi- 
dence of the plaintiff to show negligence 
at all on the part of the Railway, and that the 
Judge if he had been assisted by a Jury, would 
have been required to direct the Jury as soon 
as the plaintiff’s case was closed that there 
was DO evidence on which they could give a 
verdict. Farther it is urged that the 
Railway did substantially prove that the 
goods were lost through a running train 
theft, and that the words running train 
robbery which in the risk-note, is a specific 
cause of loss against which the Railway is 
protected, includes an ordinary running train 
theft. 

We may take firstly the question whether 
it was the duty of the learned Subordinate 
Judge in the first instance to refu.se to go 
further into the case when upon the plaintiff’s 
owp Sfid^nee there was nothing to show 
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wilful negligence. It is true that the 
learned District Judge has recognised that 
the burden of proof was on the plaintiff to 
show that his case came within one of the 
exceptions stated in this risk-note. It also 
may be true that if the defendant company 
had when the plaintiff had finished his 
evidence, adopted the course now suggested 
that is to say, had it declined to enter into 
evidence and relied upon the fact that there 
was from the plaintiff’s side no evidence of 
negligence, the Court would have bad not 
option but to dismiss the plaintiff’s suit. 
But the Railway Company were not content 
with this, it undertook to show that it had 
taken all reasonable precautions. Both the 
Courts below were of opinion that it had 
entirely failed to show this. The District 
Judge went farther than the Subordinate 
Judge. The Subordinate .fudge on an 
erroneous application of section 7(5 to ques 
tions involved in cases in which the Company 
is protected by a risk-note, had thrown the 
burden upon the defendant of due diligence. 
The learned District Judge set himself to 
show that from the witnesses produced 
by the defendants themselves, there was 
evidence upon which wilful negligence had 
been proved. We are not in sympathy with 
the argument of the learned Vakil for the 
appellants that having all this evidence 
before him the learned Judge should not 
have regarded it at all, but should have 
decided the esse upon the plaintiff’s evidence 
alone. Having placed the evidence upon 
the record the Company cannot say that it 
was not to be taken into consideration. Nor 
are we in sympathy with the suggestion that 
the plaint itself disclosed no cause of action. 
It stated simply that the Company undertook 
to carry goods and failed to deliver them. 
The written statement stated that as* the 
Company was protected by a risk-note it 
was not liable. Had the written statement 
stopped there, the case might possibly haye 
been dismissed on the pleadings. But the 
written statement did not stop there. It set 
forth a substantive case that the goods had 
been lost owing to a running train robbery. 
It would have been open to the Company no 
doubt to confine its written statement to the 
production of the risk note. It would have 
been the duty of the Court to call upon 
the plaintiff to amend his pleadings by specific 
allegations of wilful negligence, but seeing 
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the natnrfi of the defence pnt up by the Com- 
pany, there was no necessity for any amend- 
ment of the plaintiff’s statement of the 
facts. 

It has always been held in the Courts in 
England that the Judge’s duty is merely to 
say to the Jury that there is or is not 
evidence on the record which they must con- 
sider. If he rightly directs the Jury to take 
into consideration the facts indicated by the 
evidence, the verdict of the Jury as to the 
bearing of those facta upon the question of 
wilful negligence, is a final verdict and can- 
not be disturbed in appeal. The learned 
Judge set out a number of facts apparent 
on the record from which he held that wilful 
negligence might be deduced. There had 
been a suggestion in the cross-examination 
of the defendants’ witnesses that the carriage 
door was not locked, and no attempt 
had been made to get rid of this sugges- 
t’on. This cross-examination also indicated 
that the only precaution taken with this 
valuable consignment, was the affixing 
of a leaden seal which might be 
broken without difficulty. The discovery of 
the breaking of the seal was made on the 
night upon which the theft probably occur- 
red. It was suggested by the learned Judge 
that if proper .steps had been taken im- 
mediately to check the contents of the 
waggon, the bulk and weight of the goods 
lost was such that prompt action would 
have resulted in the recovery of at least a 
great part of the stolen goods. Speaking 
for myself I do not propose to consider for 
a moment whether or not the Judge should 
have found on these facts that tliere had 
been wilful negligence on the part of the 
Bailway. I am certainly of opinion that it 
would have been extremely wrong for a 
Judge with all these facts upon the record 
to have informed a Jury that there was no 
evidence at all on which they could base a 
verdict. That being so, I am of opinion that 
the learned Judge’s decision was a final 
decision on the question of negligence, and 
in this conclusion I am fortified by the deci- 
sion in Metropolitan By, Co, v. Jackson (1) in 
which it is said: “In an action arising for 
personal injuries by negligence, it is the pro- 
vince of the Judge to say whether there is 

(1) 0878) a A. C. 193i 47 L. J. C. P. 37 L. T- 
679; 26 W. R, 17t-. 


evidenoe from which nosrlisronoe may be 
reaflonahly inferred, and of the Jury (if the 
evidence is left to them) to say whether it 
ought to be inferred.” ^ 

In Yiiughan v. Menhwe (2) it was stated 
by Tindall, 0. J.. that “The care taken by a 
prudent man has always been the rule laid 
down; and as to the supposed difficulty of 
applying it, a Jury has always been able to 
say whether, taking that rule as their guide, 
there has been negligence on the occasion in 
question”. 

A similar view was taken bv the Judicial 
Oommittee in Madras Tlaihvay Co. v. Zemindar 
of Carvel nag arum (3). At page 282, it is 
stated: “Negligence consists in the omit- 

ting to do something that a reasonable man 
would do. or in the doing something that 
a reasonable man would not do, in either 
ca.se unintentionally causing mischief to a 
third party. .. .Their Ijordships are unable to 
say that the case has been decided on an 
erroneous view of the law. On the question 
of fact whether or not negligence was proved 
by the evidence, they see no sufficient 
reason for departing from their ordinary rule 
of not disturbing the concurrent finding of 
two Courts”. 

The position, therefore, is that we as Judges 
of law have in second appeal to decide 
whether there was evidence to put before 
a *Tnry, I am of opinion that there was 
evidence that should have been laid before a 
Jury, and holding that opinmn I must decide 
that the learned Judge’s decision on the 
facts, was as final as a Jury’s verdict would 
have been. 

With regard to the last ground taken it 
is sufficient to say that theft is not robbery 
unless violence goes with the theft. I would 
dismiss this appeal with costs. 

Imam, .1. — I am in complete agreement with 
the decision given by my learned brother. 
This second appeal is concluded by the finding 
of fact on the question of wilful negligence. 
The contention that that question is one that 
should not have at all been treated by the 
lower Appellate Court inasmuch as there was 
a total absence of evideace before the Court 

(2) 08^7) 3 Bing. (n. c.) 468; 4 Scott. 244: 3 
Hodgcft ni; 6 L. J. C. P. 92; 1 Jur. 215* 132 E. H. 490: 
43 K. R. 711. 

(3) 22 W. R. 279: 14 B. L. R. 209; 1 (. A. 364; 3 
Sar. P, C. .1. 391 (P. C.). 
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Rupport the allegation of wilful negligence, 
haM little substance. The grounds stated in 
jadgment of the learned Judge show 
that there was evidence bearing upon the 
(lueation of wilful negligence. The probative 
value of that evidence was for the Judge to 
con.sider. So far as we here are c oncerned, 
we are bound to accept the decision of the 
learned Judge on the question of wilful 
negligence as ascertained by him on the 
evidence. Therefore I agree that this appeal 
should be dismissed with costs, 

Appe-al dismissed. 


CALCUTTA HIGH COURT. 

Appeals from Appellate Deckers Nos. 1092 
ANL 1156 OF 191.‘L 
February 25, 1918. 

Pre.sp«/:— Justice Sir Charles 
Chitty, Kt. and Mr. Justice Smither, 

PRAMOTHA NATH SAHA— Plain liEF 
--Appellant 
vetsua 

liani SASHIMUKHI DEBf and OTUEin — 
Respondents. 

Civil 1‘rorcdurr C»de (Act 1' 0 / 1908). «. 2 (2), O. 
A' 17/, rr. 2, [i--Snit dismissed, fur plaintiff's failure In 
produce cvidcnri% ‘(rhefher decree or order. 

All applii-iiliou udjuunnuoiit on part of the 
pliinitiff Laving Imumi ivfiist'il, the Court ymSsod the 
following order: “Aa there in no evidtMiw on the tJjdi? 
of the plaint iff umi homk* of the ilefiMidants, mul 
though other dofciidauts uro ready Imi uddiicc no 
(‘vidcnce, let the .suit bo di.sniis.sed:” 

Held, that tlic order w’lis a decree inasmuch as it 
WAS a dual decision of the suit so far as the Court 
was concerned. Ii. was nonothelosb so hecaiiso 
the suit was ilismissod in eonscMjuciiec of theplaiiitifl's 
failure to prodiujc evidence. ( p. 20 , col. l ] 

Appeals against the decrees of the Sub- 
ordinate Judge, Farid pur, dated the 17th 
February 1913, affirming those of the Munsif, 
Ist Court at Qoalundo, dated the 2Sth 
November 1911. 

FACTS appear from the judgment. 

Babu Shib Ohandra Palit^ for the Appel- 
lant. — The suit was dismissed by the Munsif for 
non- production of evidence by the plaintiff. 
The plaintiff then applied to the Subordinate 
Judge. The learned Subordinate Judge says no 
appeal lay because the dismissal was not a 
decree. I submit the order of the Munsif 
is Qiidtr Order AY If, rule 3 and is a decree. 
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The appeal must be taken to be dismissed on 
the merits. See Gaunt Bibi v, Qhasitiya (1). 

Biibu Anilendra Nath Chomlhury (with him 
Babus Kumar 9ankar Rip and Btraj Mohan 
Mozmidar), for the Respondents. — The case 
comes under Order XVII, rule 2 and not 
under rule -L The defendants applied for 
lime. 

[Chitty, J. — Both paities applied for time. 
See the order.], 

Referred to Satish Chandra Mukerjee v. 
Ahara Pramd Mukerjee (2). 

[Chitiy, J. — There the Pleader withdrew.] 

1 submit it is not a decree because it comes 
under rule 2 and not under rule 3 of Order 
XVII, Civil Procedure Code. 

JUDGxVIKNr.— On 18th June 1907, (he 
plaintiff instituted two suits for pos.session 
of land on declaration of their title thereto, 
rae.sne profits, and other relief. 

For reasons which need not now be con- 
sidered the suits did not come on for hearing 
for over two years. 

On 9th November 1911, the .suits were on 
the defendants’ application adjourned to 28th 
November. As the plaintiff appears to have 
had s>me witnesses present in Court the 
defendants were ordered to pay the costs of 
that adjournment. 

It appears clear that the oral te.^timouy of 
those witnesse.s for the plaintiff was not 
considered suificienfc to establish his case as 
we find that on 20fch November 1911 on the 
application of the plaintiff a 7obakari was 
sent to the Collector of Dacca to send certain 
records. On the siiue day the defendants 
m.ade a similar application and a rohnkari 
was also sent at their raque.st. On 28th 
November 1911 the records had not arrived 
and it appears that the plaintiff was not able 
to make out his case without them. He 
applied for an adjournment which ^ was 
refused. The Munsif then passed this order 
in each suit : — 

"*As there is no evidence on the side of the 
plaintiff and some of the defendants, and 
though other defendants are ready but adduce 
no evidence, let the suit be dismissed.” 

Tbe plaintiff applied to the Subordinate 
Judge who held that no appeal lay on the 
ground that the order of the Munsif w’as not 
a ^'decree”. It was argued for the respondents 

(1 ) 12 Ind. -Has 603; 34 A. 123; 8 A L. J. 1265. 

(2) 34 C. 403 (P. B.); 6 0. L. J. 247j 2 M. L. T 123; 
11 C. W. N. 329. 
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that it was an order under Order XVII, 
rale 2 but that cannot be as it was passed in 
the presence of the plaintiff and his Pleader. 
There is nothing: to indicate that on the 
application for adjournment be ingr refused, the 
plaintiff or his Pleader withdrew from 
either suit and allowed the order to go 
ex parte. 

Then it was sufirgrested that in these oases 
time bad not been griven to the plaintiff 
as on 9th November 1911 the suits were 
adjourned on the application of the defend- 
ants. 

It is unnecessary to discuss whether it 
was an order under Order XVI 1, rule 8 or 
not. It was undoubtedly a final decision of 
the suit so far as the Munsif was concerned 
and the order in each ca^e was a “decree*' 
from which an appeal lay to the Subordinate 
Judge. 

It was not the leas ro because the suits 
were dismissed inconsequence of the plaintiffs’ 
failure to produce evidence, see Kartick 
Climdra Pal v. S^idhar Mandal (H), 

The orders of the lower Appellate Court 
must be set aside and the cases remanded to 
that Court for disposal of the appeals, upon 
the merits The cojts of these appeals to 
abide the result. 

( hder set aside; 

Cases remanded. 

C^) 12 0. r>n:i; n Ind. Drc. (n. s.) 3S3. 


NAGPCR JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Afpicil No. ok 1917. 

November 7, 1917. 

Fresent: — Mr. Mittra, A. J. C. 

YBSHWANTRAO and another — 
Decreb-Holdbks — Appellants 
versus 

DATTATRAYA KRISHNA— Jooqmbnt- 
Db btor — Rkspon dent. 

Civil Procedure Code (Act V of lOOSj, ss. II, 
41 ’--Civil Procedure Code (Act XIV of 1882), 617— 

Partitivu decree — Accounts^ whether can be chiimed in 
e.c€cut ion —Rea judicata —Reference, invalid, opinion 
expressed in, whether hindiMj on parties. 

In a suit for paitition the parLi( 3 Si ludievod that 
some of rhe villages which were the subject- matter 
uf the suit could not be partitienod. A consent 
decree W'us passed under which some of these villages 
were lefr under the management of the plaiiitilT 


aiid others under tint of the defendant. The decree 
also contained the following direction: “Accounts 
should he rendered once in a year and that in the 
tiioiith of April and the produce shall bo divititnl 
according to the shares at the time.” The parties had 
b(*en seeking accfuints from oacii other voarufttM* 
year in cxeeiii itm; 

Held, tlial aecoimfs could in>< be clahiuMl in 
perpetuity in e.vecution of a decree in cvasinii of 
the law of procedure and in evasion of tin* Conn 
l'’ees Act. [p. 202, eol. 1.] 

In the year 1U04 on tin’ objoctioii of one of tlie 
partie.s to r«*inlor accounts, a reference was made to 
the .ludicial Commissioner in which he e.xprossed an 
opinion that it was too late to re-opoii the inter- 
pretation of the decree: 

TIeld, (1) that as the reference was incompetent 
uinler section 617 of the Code of Civil Proeodiire, 
1882, any opinion expressed upon sueh a reference 
eonld not operate us res judicata, and did not amount 
to au adjiidicution him ling on (he Courts in Mibsi^- 
quonl. stages; | p. 202, col. 1. 1 

(2) that even if it Avas an adjudication tin* Conn 
was not hound to perpetuate an error, j p. 202, col, 1. j 

Chumanlnl v Hapubhui, 22 11. (560; 11 liid. Dec. 

(x. s.) 1028, followed. 

Appeal against the order, dated the 30th 
January 1917, passed by the 2nd Additional 
District Judge, East Berar, Araraoti, in 
Execution Case for 1322-23 F in Suit No. 1 
of 18S4. 

Mr. G. 1', Deshmnkh, and the Hon’ble Mr. 
»S. B, Tanihe, for the Appellants 

Mr. M. V, Jaslii, for the Respondent. 

JUDGMENT, — This appeal and the cross- 
objection filed by the respondent will le 
disposed of by this judgment. In Civil 
Suit No. I of 1884 in the Court of the 
Deputy Commissioner of Wun District a 
decree was passsd by consent of parties 
on the 20th April 1885. The suit was a 
partition suit in which all property that 
could be divided was, as a matter of fact, 
divided, and effect has been given to 
this division in the course of execution 
prooeedingd. The parties, however, believed 
that under the law certain Jagir and Palam- 
pat villages could not be partitioned. 
Some of them were left under the manage- 
ment of the plaintiffs and some under 
that of the defendants. The parties have 
been seeking accounts from each other 
year after year in execution of this 
decree. Although no objection was raised, 

1 was bound to take notice of the law 
on the subject as laid down in section 47 
of the Civil Proeedure Code. The decree 
in case No. 1 of 1884 is a long decree, 
a printed copy of which has been placed 
before me contained in ten pages of foolscap 
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paper. To establish the respondent’s right 
to accounts in execution of this decree 
reliance is placed on the following passage 
contained in paragraph 1: ‘Accounts should 
be rendered once in a year and that in 
the month of April, and the produce shall 
he divided according to the shares at the 
time.” It ie contended that this direction 
in the decree is mandatory and not declare, 
tory. 1 do not agree with this contention. 
I 6nd it diftioult to believe that the parties 
contemplated and the Court sanctioned that 
year after year in perpetuity, accounts are 
to be taken in execution of a decree in 
evasion of the law of procedure, and in 
evanon of the Court Fees Act, However, 
for years this ha.s been going on without 
objection on the part of anybody except 
on one occasion when a reference was 
made by the Civil Judge to the Judicial 
Commissioner. Berar (Me Case 170 of 
1904'. The' learned Otfioiating Judicial 
Commissioner doubted tlio legality of the 
reference inasmuch as an appeal lay to 
him. It is quite clear that under section 
617 of the Civil Procedure Code, 1882, 
the reference was irioompeteiit, and any 
opinion expressed upon such a reference 
cannot operate as res judicain. A reluctant 
opinion was expressed by the learned 
Judge that it was too late to re- open the 
interpretation of the decree. I note that 
the parties to the reference are all dead, 
and the parties before me are their suc- 
cessors, in- interest. The argument advanced 
on behalf of the respondent that the ques- 
tion is constructively res judicata does not 
merit serious consideration. As I have 
already pointed out, the opinion expressed 
on the reference does not amount to an 
adjudication binding on the Courts in sub- 
sequent stages. Kven if it were an ad- 
iudioatioi). the Court is not bound to per- 
petuate an error. The case is analogous 
to the case of Chamanlal v. Rapuhhai (1). 

We have, however, reached a convenient 
stage in the history of thi.s litigation 
which, apart from all other considerations, 
compels me to take a view which puts an 
end to the present and all future appli- 
cations. Assuming that there was a duty 
cast upon the defendants to pay the plaint* 
itTs in suit No, 1 of l!:S4 the amounts 

(^l; 22 H. 6t>9j 11 luO. Doc*, (n. 1028. 
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due in respect of their share, and this 
duty was enforceable by an application in 
execution, that duty has ceased to exist. 
There have been partitions amongst the 
plaintiffs inter se. The result is that the 
joint right created by the decree in favour 
of the former plaintiffs collectively has, by 
reason of subsequent events, ceased to be 
enforceable in execution of the decree. 
Beliance, however, is placed on behalf of the 
respondent upon a passage in paragraph eleven 
of the judgment delivered by a Bench of this 
Court in Fir.st Appeal No. 21-B of 1912, 
This was an appeal from the partition 
suit (No. 83 of 1903). The passage is to the 
folbwitig effect: “The last prayer made by 
the plaintiff is that the sixth defendant 
Dattatraya should be ordered to give separate 
accounts in future for plaint ifl’s own share. 
An order will, therefore, be added to the 
decree that the sixth defendant Dattatraya 
shall in future pay separately to each branch 
of the junior branch of the whole family 
its own share of the income of the pro. 
perty left undivided in 1884.” This cieates 
a new liability but that liability cannot be 
enforced in execution of the decree in suit 
No, 1 cf J8B4 nor in execution of suit No. 86 
of 1908 which wasnnodified in First Arpea) 
No.2I.Bof 1912. 

There are 89 issues in the case, ard 
the lower Court with commendable patience 
has recorded voluminous evidence. It may 
bo that the parties would agree to have 
this evidence treated as evidence in the 
suit which the respondent will not have 
to 61e. 1 have no doubt the parties were 

acting in good faith in hling applications 
for execution, and in fact they were bound 
to do BO in deference to the opinion ex- 
pre.S8ed by the Officiating Judicial Com- 
missioner upon the reference already men- 
tioned. 

If the applications could have been con- 
verted into suits without objection on the 
ground of jurisdiction, I would have levied 
the additional Court-fees and treated them 
as plaint. But unfortunately the applications 
were made in the Court of the Additional 
District Judge whilst the suits should 
have been presented in an inferior Courf. 

The result is that I set aside the order of 
the Additional District Judge, dated the .SOth 
January 1917 and dismiss the application for 
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execution dated the 1st August 1914. The 
lower Court will now dispose of the order 
pending applications in accordance with 
this order. Kaoh party will bear his own costs 
throughout. 

Appitcahon dismissed. 


PATNA HIGH COURT. 

Appeal from AppELLiTE Order No, 181 of 
1917. 

February 26, 1918. 

Present: — Mr. Justice Roe and Justice 
Sir Ali Imam, Kt. 

Shaikh KHODA BUKHSH — Decree-holder 
— Appellant 
versus 

BAHADUR ALI — Jcdoment-debtor — 
Respondent. 

Limitntimi Act {IX o/1908), Hcit. /, Art. 182 .(»)♦— 
\Uate oj itsw of notice,' inennimj <</’ — Patna High 
Courtf whether hound htj view of Calralla High Court. 

The tlato of the isHiio <»f notict' in AH ioIe 182 (t>) 
of the Limitation Ac,t means t he date on which the 
notice actually issues from the oftice of the (Jourt, 
that is to say, t,h(^ date for which it is si<^ned by t he 
nhriifteidm' in tho name of flu? Court-. 

Ill such cases the Patna High Court i.*^ bound to 
accept: thc^ view of the Calcutta llipli Court, iuas- 
iimch as it is on this view that Pleader.«< have. Imhoi 
calculating limitation in making applications for 
execution. It W'ould not bo fair to turn round 
suddenly and say that, the view of the Calcull-a 
High Court is wrong. 

Appeal from a decision of the District 
Judge, Bhagalpore, dated the 26th April 
1917, reversing that of the Munsif, 
Madhipura, dated the 10th February 1917. 

Mr. Chandra Sekhar Banfrp\ for the Ap- 
pellant. 

Messrs. P, K. Sen^ B, N, Mitter and Lalit 
Mohan Ghosh, for the Respondent. 

JUDGMENT. 

Roe, J. — This appeal arises from an order 
of the District Court of Bhagalpur 
setting aside an order of the Munsif of 
Madhipura directing that a decree be execut* 
ed. The only point for consideration i.s, 
whether execution of the decree is barred 
by limitation. On this point the decision 
turns upon the question which was to 
some extent left open by this Court in 
the case of Bam Kumar v. Kesho Prasid 
Stnplt (1), That question is, in clause 6 

(1) 36 Tnd. On?. 099; (1917) Pat. 62. 
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Article 182 of the Limitation Act, do the 
words: “The date of the issue of the 
notice’' mean the date of the Court’s order 
thal notice issue or the date on which 
a ministerial officer of the Court actually 
issues the notice. 

1 have again considered the views quoted 
in the case of Ram Kumar v. Kesho 
Prasad Singh (l). It cannot be for a 
moment denied that there is much to be 
said in support of those held in Calcutta and 
Madras. Perhaps even more may be said in 
favour of those held in Bombay and Allahabad, 
But 1 am of opinion that in a case such 
as the one before us we are bound to 
accept the view of the Calcutta Court. It 
is on this view that Pleaders have been 
calculating limitation in making applica- 
tions for execution. It would not be fair 
to turn round suddenly and say that the 
decision of the Calcutta Court was wrong. 
For this reason I would hold as 1 held in the 
case of linm Kumar v. Keshn Prasad Singh 
(l) that the date of the issue of notice 
means the date on which the notice actually 
issued from the office of the Court, that is to 
say, the date on which it is signed by 
the sheristadar in the name of the Court. 
In this view the application was within 
time. The appeal must, therefore, he decreed, 
the order of the District Court set aside 
and that of the Munsif’s Court restored. 
The respondent will pay the appellant’s 
costs throughout. 

I MAM, J. — I agree. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate D«c.<ee No. 115 
OF 1916. 

February 5, 1918. 

Fresenf: — Mr. Justice Richardson and 
Mr. Justice Beachoroft. 
SONAULLA SARK AR— Defendant No. 1 
— Appellant 
versus 

Srirnati TULA BIBI — Plaintiff — 
Respondent. 

}iuhammadun Law —Mother of minor girl appointed 
certificated guardian, whether can question marriage of 
minor effected by her uncle ^Specific Relief Act {I of 
1877), 88. 42, ^3— Suit for declaration that thv marring'^ 
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a Muhammadan minor girl is invalid^ whether 
mainiainnhlc- 

IJiitler thrt Muliatriiiiadaii Law Mio inothor, evi*n 
*\vVion appointed . ori ificatod v^nardlan of tho pcr:<oii 
and properly of liei minor daufrliler, lias no le^ul 
c-liaraoter ivii hill the nujaniiif? of scetion 42, Specific 
KoliVf A<‘t, entitlin,£,^ lior to a dcudaration lliat I ho 
uiarria^^o of her .laiiurhtor with a ocrlain piTson 
(dToctod hv hor iin«*h‘, is not valid, [p. 2Dfi, col. 1.] 

h wouiil nnt h' a |>ro]H‘r ojcorciso of Judicial 
.lisoroiion t«) malo' any <h clai alion under section 4 i 
nf (ho Spocilic llolioi* Acl in a .suit l»y the "iiardiaii 
of a. Muhanitnadaii minor ^7i»d declaration that 

hor niarriaire with a certain ]H‘r.s«m is invalnl when 
the minor is not a l»ar(y to tiu' suit iiuismiicli U8 
um](‘r seel ion 43 of llui Act, tin' (h'croe would not he 
hiiidinjr upon the nnni»r. | p. 200, col. l.J 

Appeal against Iho decree of the 

Subordinate Judge, Rajshalii, dated the 
of February allirming that of 

the Mnnsif, Hoalia, dated the 14th of April 
1910. 

FACTS appear from the judgment. 

Babu Dhiraidra Nath tUigvhi for Babu 
Bmendra Nath Ohatlenee, for the Appellant 
—This appeal is on behalf of the defendant 
No. 1, and it arises out of a suit fcir a declara- 
tion that the marriage of plaintiff’s minor 
daughter Mahitan (who has not been made 
a party to thi.s suit) with the defendant No. 
;l, the minor son of defendant No. is 
tiotitious, invalid and inoperative. The 
minor Mahitan was at fir.st given in mar- 
riage by th defendant No. 1, who is her 
paternal uncle, to Baharulla ‘ defendant No. 
8), the minor son of defendant No. 2. This 
marriage took place on the 2nd Chaitra 
182 J H. S. Two days after this marriage, 
plaintiff, the mother of Mahitan again 
gave her in marriage ^o one Ismail. There- 
after this suit has been brought by the 
plaintiff for cancelling the fir.st marriage 
effected by the urmle on the ground that 
that marriage was collusive and inoperative, 
that the certificated guardian of the 
person of the minor plaintiff alone was 
competent to give her minor daughter away 
in marriage and that the marriage set up 
by the defendants might cause harm to the 
plaintiff, her daughter^ son-in-law and other 
relations. 

My submission is that as the plaintiff’s 
minor daughter Mahitan (to oanoel whose 
marriage with the defendant No. 8 the present 
suit has been brought) has not been made 
a party to the suit, the suit is not 
maintainable, because any decree passed in 
this suit would not be binding upon the 


girl under section 43 of the Specific 
Relief Act. The marriage in question 
cannot be cancelled by a suit in the present 
form, inasmuch a^, there cannot be a 
marriage effected and made in the absence 
of the bride so there cannot be a mar- 
riage cancelled in the absence of the 
wife. 

As regards the question as to whether 
the plaintiff is entitled to maintain the suit, 
the finding of the lower Appellate Court is 
as follow: — '*Jt is an admitted fact that the 
plaintiff has been appointed by the District 
Judge the guardian of the person and pro- 
perty of her minor daughter, Mahitan. 
She ha.s thus a legal character which entitles 
her to keep the minor in her custody. 
Accorditig to Muhammadan Law among 
the Hanifee.s the mother is entitled to 
the custody of her daughter until she 
attains puberty, and again it is pro- 
vided that among the Malikis, Sbafis, etc., 
the custody continues until she is married. 
The parties to this suit are Sunnees and sn 
if the marriage is proved as it is attempted 
in this case by the defendant, the husband 
or if he be a minor, his guardian can claim 
the posses.sion of the person of the mar- 
ried minor girl from the custody of her 
mother Thus section 42 of the Specific 
Ivelief Act applies to the present case as it 
provides ‘ that any person entitled to 
any legal character may institute a suit 
against any person denying or interested 
to deny his title to such character.” My 
submission is that the above finding of 
the lower Appellate Court is erroneous. 
Section 42 doe.s not apply to this case 
because nobody is denying or can deny the 
plaintiff’s right to keep her daughter in 
her custody until she attains puberty. 
Moreover, under the Muhammadan Law 
the uncle of the girl (the defendant No. 1) 
as the nearest male agnate is entitled to 
give away bis niece in marriage in preference 
to the mother of the girl (the plaintiff)) 
and the fact that she has been appointed 
guardian of her daughter’s person and pro- 
perty, does not make any difference. See 
Mullah’s Mubammanan Law, 5th Edition, 
page 165. The plaintiff as the oertifioated 
guardian is entitled to the custody of the 
pet son and property of her minor daughter, 
and her right of custody continues even 
after the marriage and would continue up 
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till the attainment ‘of the puberty of her 
minor daughter. The fact that she has been 
given in marriage by her natural guardian, 
the unolei does not deprive the mother of 
her right to the custody of her daughter. 
So far as the Muhammadan Law is concerned, 
the bulk of modern authority is in favour 
of the view that according to that law the 
mother of a girl who is married but has 
not attained puberty, is entitled to the 
custody of her person as against the hus- 
band. Refers to Khatija Bibi, In the matter 
of (1), Nur Kadir v. Zuleikha. Bibi (2), 
Korbanv^ King- Emperor (3). Therefore, as 
the plaintiff’s legal character as guardian 
of the person of her minor daughter has 
not in any way been affected by the 
marriage, she is not competent to question 
the validity of the marriage of her daughter 
effected by the paternal uncle who had a 
preferential right to give away the girl in 
marriage. No cause of action accrues to 
her when her guardianship continues even 
after the marriage. 

[Br’achckokt, J.— Is not the mother as 
certificated guardian appointed by the 
District Judge, entitled to give the girl in 
marriage in preference to the girTs natural 
guardian for marriage*!'] 

No. The rules as to guardianship for 
marriage depend exclusively upon the 
Muhammadan Law. Refers to Wilson’s Digest 
of Anglo- Muhammadan Law, 4th Edition 
pages 90 and 176. Those rules cannot be 
affected by any order that may be passed 
under the Guardian, and Wards Acts Refers 
to Hadtsh Bapari v. Bogamulla Sheik (4). 
Under the above circumstances as there 
has been no infringement or threatened 
infringement of the plaintiff’s right she is 
not entitled, under section 42 of the 
Specific Belief Act, to get the declaration 
sought for in this suit. Refers to Harendra 
Lai Ray v. Salimullah (6). 

Babu Krishna Kamal Maitra, for the 
Respondent. — As regards, the question of 
the mother’s right to the custody of the 
person of her married minor daughter, the 


(1) 5 B. L. H.557. 

(2) ]1 C. 649; 10 lud. Jur. 103; 5 liid. Dec. (n. 

1191. 

(3) 32 C. 44t at p. 44^; 2 Cr. L. J. 328. 

(4) 38 Jud. Cms. 7S7: 25 0. J.. J. 551. 

(5) 7 Ind. Caft. 21; 12 C. L. J. 336 at p. 344. 


rule of Muhammadan Law on this subject 
is summarised in Wilson’s Digest of Anglo- 
Muhammadan Law, 4th Edition, page* 
193. 

The Courts below have found that the 
defendant No. 1, who is the step brother of 
the girl’s father has all along been trying 
to deprive the girl Mahitan and her mother 
{the plaintiff) of their property and has 
also been acting inimically to the mother 
and the daughter, and has brought about 
this mairiage with the defendant No 3 
to .serve his own purpose. The factum of 
marriage has been found by both the 
Courts below to be fictitious. I submit that 
the plaintiff, who is the natural and 
certificated guardian of the person of her 
minor daughter, is entitled, for the welfare 
of the latter to bring a suit for a declara- 
tion that the alleged marriage, the factum 
of which has been disbelieved by both 
the Courts below, is fictitiou.s, invalid and 
inoperative. 

Babu Dhirendr.t Nath Bagchi in reply. 
JUDGMENT. 

IlicMARDSox, J. — The plaintiff in this suit 
is the mother and certificated guardian of 
a minor Muhammadan girl The defendant 
No. 1, the appellant before us, is the 
uncle of girl. He is said to be the step- 
brother of the defendant No. 2, who is 
the father of the minor defendant No, 3 
Baharulla Mundal. The suit was brought 
for a declaration that a ceremony purporting 
to be a ceremony of marriage between the 
plaintiff’s daughter and the defendant No. 3 
was not duly performed and was invalid. 
The Courts below have concurred in 
making the declaration sought and this 
appeal is preferred by the defendant 
No. 1. 

The question whether the rites required 
by the Muhammadan Law were duly 
performed, turns on matters of fact and if 
the decrees of the Courts below were not 
otherwise open to objection, their finding 
on that question would be binding on us. 

On behalf of the defendant No. 1, however, 
it has been contended throughout that the 
suit is not maintainable by the plaintiff 
on the ground that she has no right or 
authority to intervene in matters relating 
to the marriage of her daughter. It is said 
that when, as her?, the uncle is the nearest male 



206 


INDIAN OASkg. 


[1918 


BHIKA %\ HARLAL. 

iignate, he is the guardian for marriage 
of hifl minor niece and is in a position to 
compel her marriage to a bridegroom of 
his own seleotion, subject to the girFs 
right, on attaining puberty, to refuse her 
consent to the marriage and to take the 
proper steps to have it cancelled. 

In the Courts below it seems to have 
been held (without reference to the rights 
of the uncle) that the mother as the 
appointed guardian of the person and pro- 
perty of her minor daughter has a legal 
character within the meaning of secHon 42 
of the Specific Relief Act entitling her to the 
declaration which she seeks. The daughter’s 
marriage or alleged marriage is apparently 
regarded as an invasion of the mother’s rights 
as guardian, which, it is said, are “afFected.” 
This view of the case cannot be supported. 

Clearly the legal character or status 
involved is the status of the two persons 
said to have been married, and the true 
objection to the suit is that the plaintiff’s 
daughter is no party to it She is, it would 
seem treated as a chattel while her elders 
are disputing about her disposal in marriage, 
either because there are money considera- 
tions involved or because they are quarrelling 
about other matters. As the suit is framed, 
ill any viewr of the rights of the iiuole it 
would not be a proper exercise of judicial 
diaoretinn to make any declaration under 
section 42 of the Specific Relief Act, inas- 
much as under section 43 the decree would 
not be binding on the daughter. 

It is unneoessary, therefore, to determine 
the relative rights of the mother and uncle 
in the present connection or to deal with 
the further question whether under any 
or under what circumstances it would be 
open to a mother either as the natural 
guardian or as the appointed guardian of 
her daughter, with a view to the protection 
of her daughter’s interests to bring all 
necessary parties before the Court and to 
seek a judicial pronouncement as to the 
validity of a form of marriage to which 
that daughter had been subjected. 

If our decision in the present case should 
leave the mother in any doubt as to her 
duty, it will be open to her by application to 
ask for the advice of the District Judge. 

The appeal succeeds on the ground 
indicated. The judgments and decrees of 


the Courts below are set aside and the 
dismissed. In the oiroumstanoes we make 
no order as to costs 

Beachckovt, J. — 1 agree. 

Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Appeal No. 1-B ok 1917. 

March 30, 1917. 

Present : — Mr. Mittra, A. J. 0. 

BHIKA alias UTTAM NARAYAN— 
Plai NTiKK— Appellant 
versus 

HABLAL AND another — Dffendants — 
Respondents. 

Hindu haw — Joint ftnnilij — AUenal iouif by fafhei ’ — 

Suil by son . — hnniorul drlds — Burden of proof - 

Evidenre of innnoralU ij. trhelher sujjlrienf. 

Ill orilor It) e.V(*mpf a Hiiulu sou’s sliart* in the 
pn)|H*rfy tVoni liability for liis fathers 
t he sou must show tJiat. t he tlobls wore incuiTod for 
immoral |>urposoB. [p. i?0S, (.-ol, 1, | 

Bahii ^imjh v. iietuiri Ind, 110 A. 150; A. W. N. 
(1908) 61; 5 A. L. .1. 175, relioa ou. 

Chandradiut Singh v. Mata Prasad ^ I Ind. Cas. 
470; 31 A. 170; 6 A. h. J. 263 (F. lb), disi inguiahed. 

Makaraj Singh v. Halwanf. Singhs 28 A. 508; 3 A L. 
J. 274; A. W. N. (]00(5) 117, oxplaiiuMl. 

There must be some dcliriite eoniiection oatablishod 
between tin; tiobt jinrl the expenditure. It is nob 
sufiicieiit. to ])ruve tfiat the fatJier was a man of 
extravagant and vieioua habits, [p. 208, col. 1.] 

Jawahining v. Muhanlalj 6 C. 1*. Ij. It. 140; 
Chintamant av Mehcmlah: v. Kashinathj 14 B. 820; 7 
Ind. Deo. (n s.) 674, followed. 

Tlie onus of ])roof that the debt was incurred by 
the iatlior for illegal or immoral purposes, is not 
shifted ou to the creditor by proof of immoral 
habits, [p. 208, col. 1.] 

FasM(/ei» Morbhat Kale v. Krish'naji Ballal Qokhale, 
20 B, 534; 10 Jnd. Dec. (n. s.) 921; Vattatraya Vish7iu 
V. Vishnu Narayan, 12 liid. Gas. 949; 36 B. 68; 13 
Bom. L. R. 1161, followed. 

Appeal against the decree of the 
Additional District Judge, East Berar, 
Amraoti, dated 7th October 1916, in Civil 
Suit No. 3 of 1916. 

Mr. S, Y. Beshmukh, for the Appellant. 

Messrs. P. S. Kotwal^ and K, K, Qandhe^ 
for Respondent Nc. 1. 

JUDGMENT. — The two minor plaintifFa 
are the sons of defendant No. 2 Bhag- 
wanappa. They sue for a declaration that 
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their two- third share in the joint anoestrai 
property foreolowed by defendant No. 1 in 
pursuanoe of a mortgage, dated the llth 
February 1918, is unaffected by the raorf. 
gage and the decree. The plaintiffs’ case 

18 that their father incurred debts for 
immoral purposes, and hence the debts 
are not binding upon the plaintiffs. The 
second plaintiff was not even born ac the 
date of the • mortgage, and it is practically 
conceded that so far as he is concerned, 
the suit must fail in any case. Now the 
consideration for the mortgage consists of 
the following items: — 

Ks. a. p. 

Due on a decree to one Lahan- 
appa to which the plaintiff 
No. 1 was a party ... ... 6,711 2 0 

Due to defendant No. 1 on 
a prior mortgage, dated the 

9th May, 1912 1,1^9 0 0 

borrowed for payment of 

assessment and cultivation 
expenses ... ... ... 519 14 0 

Total ... ^,500 0 0 

The plaintiffs if they can succeed at 
all, can only succeed with regard to the 
share of plaintiff No. 1, which would he 
half of the family property. To start 
with, there was a decree binding on 
plaintiff No. I for Hs. 6,000 and odd. 
There is nothing in the pleadings which 
questions the binding character of that 
decree as againt^t the plaintiff No. 1 
beyond the general allegation that all the 
debts were incurred for immoral purposes. 
UnlesA, therefore, the plaintiff No. 1 is in 
a position to successfully get rid of that 
decree, he cannot, in my opinion, raise a 
defence which might and ought to have 
been raised in the previous suit, (Suit No. 

19 of 1912). 

The lower Court has very properly 
summed uo the evider:ce in the following 
terms: “The plaintiff's father was 

extravagant, fond of entertaining, and was 
perhaps to some extent immoral. There 
is vague evidence that the father was 
fond of natche^, tamashas and the society 
of prostitutes ” There is also vague 
evidence that he used to borrow money 
for such purposes from creditors and 
eventually pay them off by borrowing 
from other creditors. The plaintiffs in 


their evidence have gone a stage beyond 
the pleadings by suggesting that their 
father was also a gambler, an imputation 
which the latter indignantly repudiates. 

A detailed examination of the evidence 
will not prove anything more than what 
I have said, except the evidence of the 
father himself. Jt is clear that the 
grandfather of the plaintiffs bad no debts 
and left 20 titTaris of land yielding an 
annual income of Hs. 1,503 to 2,000. 
Bhagwan (P. W. No. 7) who is the father 
of the plaintiffs says that he used to 
borrow and then re-pay and borrow again 
and re pay. He nsed to take Hs. 100 to 

Hs. 500 at a time, but he cannot state 

the years and details. The money was 
borrowed for keeping women at his place 
as hia wives were young. The debts 

incurred in small amounts accumulated in 
about Hh. 400 or 500, and to pay off 
these he had to borrow from Harlal 
(defendant No. 1). Then he borrowed 
from a Kaclihi and a Hohilla for purposes 
of cloth, and also for keeping women, 
but he is unable to state how much he 
borrowed for the latter purpose. To pay 
off his other debts he borrowed from 

[jahanappa and Panduappa. He did not 
inform Harlal (defendant No, 1) in 1907 
that the money was borrowed for bad 
purpovses, but he had informed Lahaimppa 
that the purpose of I he debt was bad. 
This is practically all the evidence which 
he gives of the immoral purpose of the 
loans. He practically admitted that part 
of the money bcrr>wed was for necessary 
purposes, such as the purchase of cloth, 
but be is unable to state how much and 
from which creditor and in what year 
he borrowed money for immoral 

purposes. His statement that he informed 
Lahanappa about the reason f^r the 

borrowing, has been disbelieved by the 

}t)wer Court, anJ it is obviously false. 

There u really no clear statement as 
regards Hs. 1,269 due upon the mortgage 
of May 1912, nor is any statement made 
with regard to the cash borrowed under 
the mortgage. On the contrary, the 
evidence of 1). W. No. 1 would show that 
the money was required for payment of 
assessment and household purpo!>e8. The 

question is whether the plaintiff No. 1 can 
impeach the mortgage and decree. The 
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biggeRt item is binding on plaintiff No. 1 
as I have already stated there is nothing 
tcf connect the loans taken in 1912 and 
with any immoral debt. In fact, 
the witness Bhagwan admits that he has 
given up his immoral habits since some 
time. At first he stated that this was 
when his wives came of age but later on 
he says he has reformed since the last 
two years, that is, since the date of the 
last mortgage in suit. 

The appellant’s learned Counsel relies upon 
the case of Mahfirdj Singh v. Balwant Singh 

(1) . In a later case Babn Singh v. Bihari Lil 

(2) Banerji, J. and Richards, held 
that the burden of proof is on the son to 
show that the father’s debt was incurred 
for immoral purposes in order to exempt 
the son’s share of the family property 
from liability. Although the Full Bench 
case of Chandradeo Singh v. Mata Prasad 

(3) , takes a different view as regards the 
lather to alienate joint family property, 
yet the particular part decided in Bahu Singh 
V, Bihiri Lai (2), was not overruled, a 
distinction being made between a suit 
upon a mortgage and a suit upon a money 
claim. 

The view taken in Bombay is in ac- 
cordance with the view of this Court in 
Jawahirsmg v, Moh'inlal (4). There 
must be some definite connection established 
between the debt and the expenditure. 
It is not sufficient to prove that the 
father was a man of extravagant and vicious 
habits. See Chintamanrav Mehendale v. 
Kashinaih (5). In Vasudev Morbhat Kale 
V. Krishnaji Ballal Gokhale (6), it was 
held that the onus of proving that the 
debt incurred by the father was for 
immoral or illegal purpose, was not shifted 
on to the creditor by proof of immoral 
habits. The same view was taken in 
Dattatraya Vishnu v. Vishnu Xarayan (7). 
in Maha^ai Singh v. Bahvant Singh (1) 
the learned Judges make a distinction 
between a case where a mortgage is sought 
to be enforced against the son’s interests 

(1) 28 A. 508; 3 A. L. J. 274; A. \V. (IHOO) ) 17. 

(2) 30 A. 15S; A. W. N. (1908) 01; 6 A. L. J. 175. 

(3) 1 Jiid. 0ns. 479; 31 A. 170; 0 A. L. J. 203 (F. B.). 

(4- 0 C. P. L. K. 140. 

.5) 14. B. 320; 7 liHi. Dec. (n. .>.) 674. 

(to 20 B. 5?14; 10 lud. Deo. (n. s.) 921. 

12 Incl C«:j. 049; 36 13. (5S; 13 Bum. L. 11. UGl. 


»nd a case where the property has already 
passed out of a joint family. In the 
present case, the property has been 
already foreclosed by defendant No. 1. 
But I think the learned Judges of the 
Allahabad High Court meant to refer to 
oases where the property has passed out 
of a family under a sale in execution of 
a decree. The present case, therefore, 
cannot really be distinguished from the 
Allahabad case. Although the learned 
Judges state as their opinion, that it is 
the duty of the creditor to prove that he 
has made proper enquiries with a view 
to satisfy liimself that the money was not 
borrowed for immoral purposes, they 
eventually proceed to record tbeir finding 
that the son has satisfied the onus in the 
particular case of proving that the loan 
made to the father was for an immoral 
purposes. But the learned Judges held 
that it was not incumbent upon the son 
to prove that the lender knew of the 
immoral purpose. Whether it is for the 
son to prove that the lender bad notice 
of the immoral purposes of a loan taken 
by the father or whether it is for the 
creditor to prove that he made enquiries 
and as satisfied that it was not required 
for any such purpose, is a difficult 
question which need not be decided in 
this ease. Following the judgment of this 
Court in Jawahirsing v. Mohanlal (4), I 
hold that as no definite connection has 
been established between the debts which 
were satisfied by the mortgage and any 
immoral expenditure, the plaintiffs are not 
entitled to maintain this suit. The appeal 
is, therefore, dismissed with costs. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Sbcond Civjl Appeal No. 441 of 1916. 
June 18, 1917. 

Present: — Mr. Lindsay, J. C. 
KALKA SINGH and another — 

P LAI NTJ FFS — ApPE LLANT8 
versus 

SURAJ BALI LAL and others— 
Defendants — Respondents. 

Conettuction of document — G/ awf, deed of inicr^yieta* 
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tion of — Under-pi'oprietary rights^ whether confer red--- 
Perpetual lease. 

Whore a deed of grant, which was executed by the 
superior proprietors of a village? and w^ound up with 
a declaration that it had been drawn up as a deed of 
perpetual lease, put the grantee in possession of a 
speciHed share in the village and of all rights 
attaching thereto; declared expressly that the grant 
made to him was for generation after generation, 
provided that the grantee as lessee was tt» deposit a 
certain amount of money per year in the Government 
Treasury for malguzari and in addition to pay the 
lessors another sum per year by way of ‘innlihnnai 
stipulated that the grantors w^ero to have mutation 
made in favour of the grantee by setting his name 
recorded in milkiat"; and gave the lessee the 

powers of distraint, of suing for arrears of rents and 
of ejecting tenants: 

Ileldj that the deed cciiferrod upon the .grantee 
rights of a perpetual lessee and not <»f an under- 
IDroprietor. [p. 211, col. 2 ] 

In construing a deed the terms of which appear to 
be clear enough and w'hich purports to lx* nothing 
more than a deed of lease, it is not permissible to 
attribute to the lessor an intentifin to t^nfer rights 
of transfer unless there are express words to that 
effect or unless such an intention is necessarily 
implied in the language of the grant, [p. 21 t, col. 2 ] 

Appeal from the deoree of the Additional 
Subordinate Judge, Fyzabad, dated the K^fch 
September 1916, confirming the order of the 
Additional Munsif, Sultanpur, dated 5th June 
1916. 

The Flon*ble Pandit Gukaran Nath Misra, 
for the Appellants. 

Baba Ram Ghandra, for the Respondents. 

JUDGMKNT. — After hearing this case 
argued at length by the learned Counsel on 
both sides I have come to the oonolusion that 
the decision of the Courts below is wrong 
and that this appeal should be allowed. The 
suit which has given rise to the appeal, was 
a suit for declaration brought by two plain* 
tiffs Kalka Singh and Sital Singh against 
three defendants Suraj Bali Lai, Kali Din 
Lai and Ram Narain Lai. The declaration 
which the plaintiffs a*»ked for, was that the 
defendants had neither proprietary nor 
under proprietary rights in a 2 buwas, 18- 
biswansiSt 4i -kachwansifi, IS-nanwanns share 
in Mauzi Amrethu Dadiha. The defendants 
relied upon a deed which was executed in 
their favour by the predecessors- in*interest 
of the plaintiffs who were owners cf a certain 
share in this village. This document bears 
date the 4th of March 1901. On the face of 
it, it purparts to he nothing more than a deed 
of perpetual lease. It is an admitted fact 
that after this lease had been executed the 
name of the leasee, Bindeshuri Lai was entered 

14 


in the register of proprietors. After the 
present plaintiffs had succeeded to their, 
interest in the village it is admitted that 
they made an application to the Revenue 
Courts to have the khewat corrected, alleg- 
ing that under the terms of the document 
just mentioned, Bindeshuri Lai or his succes- 
sors bad no right to be recorded as pro- 
prietors. The plaintiffs asked that they 
should be recorded as under- proprietors. 
The Court in which this application was 
made, seems to have entertained considerable 
doubts as to the proper manner in which the 
entry should he made. However, an entry 
was made and subsequently by reason of an 
order passed by the Commissioner in appeal 
it was finally settled that the names of these 
defendants should be recorded as under- 
proprietors, The plaintiffs now bring this 
suit asking for a declaration that the defend- 
ants have no proprietary or under- pro- 
prietary interest in the property affected by 
the deed of 1901. It is admitted frankly in 
the plaint that the plaintiffs had previously, 
by a mistake of law, been under the impres- 
sion that the defendants were under- pro- 
prietors and that it was principally in 
consequence of that admission that the entry 
was made in the revenue records which the 
plaintiffs now desire to have corrected by 
means of this declaration. Both the Courts 
below have held on their interpretation of 
this document of the 4th March 1901 that 
Bindeshuri Lai aociuired the rights of an 
under- proprietor. There can be no doubt as 
to the meaning of the expressiop '*nnder- 
proprietor” which is defined in section 3, 
clause 8, of the Oudh Rent Act where it is 
said that an 'under- proprietor’ means any 
person possessing a heritable and transfer- 
able right of property in land for which he 
is liable to pay rent.” If we look to the 
terms of the deed which is relied upon by the 
defendants-respondents we find that the lessee 
Bindeshuri Lai was put i:: possession of the 
share specified and of all rights attaching 
thereto; and it was expressly declared that 
the grant made to him was for generation 
after generation. A further term of the 
deed was that Bindeshuri Lai as lessee was 
to deposit in the Government Treasury 
Rs. 60 a year for malguzari exclusive of 
cesses and was in addition to pay the lessors 
the sum of Rs. 10 per annum by way of 
maltkana. In the third clause of the docu- 
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nient, the grantors were <o have mutation 
made in iavonr of Biudeshnri by gettii g hie 
name leoorded in what is dehcribed as 
^'kkana mdkiaty Then it was provided that 
the lessee was to have the powers of distraint 
of suing for arrears of rent ai.d of ejecting 
tenants, and finally the document winds up 
with a declaration that it had been drawn up 
as a deed of perpetual lease, ft is not 
disputed by either party that Bindeshuri 
under the terms of this docuiuent acquiied 
a heritable interest in the property of which 
he was put in possessior*; but that fact would 
not of course be sufficient by itself to con- 
stitute him an under proprietor regard being 
had to the definition which I have 
aientioned above. It must also be shown 
that a transferable right was created 
in favour of Bindeshuri. Both the Courts 
below have admitted that there is no- 
thing in the language of the deed to show 
expressly that any power of tiansfei’ was 
granted; and it seems to me that unless 
it can be shown from the language of the 
document, which on the defendants* own 
case is the source of all the title they 
possess, that a power of transfer was 
granted, either expressly or by neoessaty 
implication, it follows that these defendants 
cannot claim for themselves the status of 
under- proprietors. The learned Subordinate 
Judge has laid great stress on the clause 
in the document by which the grantors 
agreed to have the name of Bindeshuri 
entered in the revenue registers in the 
**khana viilkiaV^- but I think undue 
importance has been attached to this 
clause especially when it is borne in mind 
that lessees are under the Land Aevenue 
Act treated in certain respects as if they 
were proprietors. A reierence to section 
82 of the Land Revenue Act lU. P. Act 
111 of 190l) and in particular to the 
Explanation attached to the section shows 
that for the purpose of maintaining the 
registers which go to make up the Record 
oi Rights the teims *pi( prietor’ and 'under- 
proprielor* **]nclude a person in possession 
of proprietary or under proprietary rights 
under a mortgage or lease.*’ It cannot, 
tbereicre, be said that the use of the 
words '^khana milkiaV^ in this document 
necessarily imports that the intention oi tl e 
giantors was to confer upon Bindeshuri 
^al any proprietary interest including a 


power of transfer with respect to the 
properly referred to in the deed. It is 
true, and Ihe learned Counsel for tl e 
respondents is entitled to rely upon the 
fact, that the terms of the document 
provide that the lessee is to pay the 
lessors a certain annual sum by way of 
mahkana, and it is true, as has been 
argued, that in a manner this position 
assigned to the lessee is similar to the 
position of an under- proprietor who pays 
the revenue in the same way and pays a 
percentage on the revenue to the superior 
proprietor. But I should be very un- 
willing to concede that the use of these 
terras can be treated as indicating with 
anything like certainty an intention on 
the part of the grantors to give the lessee 
Bindeshuri a right of transfer which 
would make him an under- proprietor 
within the meaning of that expression as 
used in the Oudh Rent Act. It is quite 
true of course that the perpetual lessee 
Bindeshuri and his sucoeasors-in-iuterest 
have a certain power of transfer which 
they acquired by virtue of the Statute 
(0/. section 108 of the Tiansfer of Pioierty 
Act). There is no doubt that the inleiest 
of a lessee may be transferred absolutely 
or by way of mortgage or sub-lease in 
the absence of any contract to the rontraiy. 
But, in my opinion, this statutory right 
of transfer cannot to called in aid for the 
purpose of demonstrating that ihe person 
to whom ibis perpetual lease was granted, 
is an under-proprietor, for, in roy view cf 
the law, in order to constitute a person 
an uuder-proprietcr by a grant it is 
necessary that bis power of transfer should 
be derived from the grant and not from 
the Statute Law. The Statute merely says 
that the interest which the lessee acquiies 
by the execution of a lease in his favour 
is capable of transfer with certain condi* 
tions; but wbat we have to determine in 
this case really is the nature of ihe 
interest which was conferred by the 
document itself; and that question must 
be determined without any reference to the 
language of the Transfer of Property Act: 
and obviously there is a wide distinction 
between the power of transfer which a 
lessee has under section 108 of the Act 
and the power of transfer which an under, 
proprietor possesses. However maty 
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transfers of the lessee's interest there 
may be under the power which is granted 
by section 108 (B), clause (j\ of the 
Transfer of Property Act, the law says 
that the lessee does not cease by reason 
of the transfers to be subject to any of 
the liabilities attaching to the lease. On 
the other hand, 1 think it is well-under- 
stood that if a person possesses an under- 
proprietary interest in the land and 
transfers that interest to a third party he 
ceases ipm jado \o be liable to the superior 
proprietor for the payment of any rent in 
respect of the land. The superior pro- 
prietor is bound to accept the transfer 
and to look for his rents to the transferee. 
He cannot in any way hold the under- 
proprietor who has parted with his interest, 
liable for the payment of anything by 
way of rent. In the course of argument 
I have been referred to a number of eases 
to be found in the reports of this i'ourt 
[,Kesho Singh v. Chaudhri Mohamviad Azim 
(D, Mohammad Mn-hdi Ali Khan v. Ram 
Chnran 12) and Nand Ram v. Amanat 
Filirna Begam (3) and an unreported 
ca^e decided by Mr. Chamier (Second 
Civil Appeal No. 23 • of 1910, Anant 
Bahadur v. Ram Adhin)^, 1 cannot sae 
that there is anything in these oases 
which really helps much to the decision 
of the case which is before me. Oases like these 
must be decided on their own facts and the 
law being well understood the only question 
in each case is how the law is to be applied to 
the particular facts which are put before the 
Court. Mr. Ram Chandra, however, relies 
strongly upon an observation made by Mr. 
Chamier in the second civil appeal to which 
I have referred. His argument is that as 
there can be no doubt that Bindeshuri 
acquired a heritable interest under the terms 
of this perpetual lease, the inference should 
be, in the absence of language to the contrary 
that the intention was to grant also an 
interest which was transferable. Mr, Chamier 
observed as follows in connection with him: — 
^ It cannot be said th»t every shankalapdar 
is an under- proprietor but where under a deed 
of shankalap or otherwise a person is shown to 


(1) 3 0.C. lOS. 

(2) 5 O. r,. 187. 

(8J 6 0. 0. 94. 


have a permanent heritable interest in land 
under a grant and no riglit of re entry w 
re.'-opved to the grantor it innst, I think, be 
presumed that the intere.st is tran^>f?ranl‘».*’ 
L am not prepared to accept this dictunx as 
being one of general application and i certai)i- 
ly could not apply it in the case of a deed 
which, as in the present instance, purports 
to be nothing more nor less than a perpetual 
lease. In the case of shaukaJap grants there 
may perhaps be some reason for attributing 
to the grantor an intention to give a trans- 
ferable right bee luse under the onstomary 
law it is understood generally that shankalap 
tenure is an under* proprietary tenure; hiir. I 
RTfi not prepared to allow that in construing 
a deed the terms of which appear to me to bo 
clear enough and which purports to tie nothing 
more than a deed of lease it is periuissible to 
attribute to the lessor um intention to coTifer 
riglits of transfer unless, as I have already 
observed, there are express words to thit 
effect or unless such an in-eiiti.)n is iiecossaT i- 
ly implied in the language of the gran r.. On 
my interpretation of this documeiit t right 
of Bindeshuri Lil and his snccetiBOiM-iri- 
interest is clsar enough. They are per >et«i il 
lessees entitled to hold from genera^ ion to 
generation upon payment of Rs. f)0 Govcr.i- 
ment revenue into the Treasury Re. 12 
per annum to the superior proprietors by way 
of malikana and it is not to be denied that they 
have certain rights of transfer or a ^-lig omen fc 
rights which are allowed to them by Statute 
and no others. But I am bound to h iH 
in view of the definition of the term “uiicier- 
propriotor” and of the law relating to under- 
proprietary tenures as wbII settled in this 
Court that this document of the 4th of March 
1901 did not confer upon Bindeshuri the 
status of sn under- proprietor. I think, 
therefore, that in these proceedings that 
the plaintiffs were entitled to have a deol tra- 
tioii that the defendants have no proprietary 
nor under- proprietary rights in the land re- 
ferred to in the suit. As regards the ad- 
missions made by the plaintiffs in the course 
of the proceedings which were taken in the 
Revenue Court for the purpose of having 
the entries in the registers corrected 1 have 
already referred to them. The plaintiifs 
acknowledge that the admissions were made 
under a mistake of law and on my interpreta- 
tion of the document which 1 have jui^t set 
out it must, I think, be held that there 
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was a mistake of law on the plaintifFs’ 
part. The question of the plaintiffs* mis- 
take is only of importance in oonsideringr 
the matter of costs; and as it is apparent 
that it was the plaintiffs’ mistake which 
contributed in a larj^re de^free, if not entirely, 
to the wrong entry which is now found in 
the revenue record I consider they are not 
entitled to any costa in any of the three 
Courts through which this case has gone. 
1, therefore, allow the appeal and grant the 
declaration sought for in the plains-, but 1 
allow the plaintiffs no costa in any of the 
three Courts. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal fboji Original Order No. 407 
OF 1915. 

March 15, 1918. 

Present:--Mr, Justice Teunon and Mr. 

Justice Newbould, 

TAIMUDDI BEPARI and another— 
Judgment-Debtors — Appellants 

verms 

Sheikh LAKPAT BEPARI— Dec.iEE-HoLDER 
— Respondent. 

Oivil Pi'occduiv Voile (Act I of 1908), O. XX/, IK) 
—E.reciit ion -Stile- frretjnlnrihj, vffeci of— Sale, 
whether can he net anide. 

Au execution siilo cannot In* set aside on the 
*?rouiul of irregularily under Order XXI, rule 90, 
Civil Frocednre Code, if tliere is notliing to warrant 
the necesHary or at least reasonablfi inference, that the 
inadequacy of price the result of the irregularity, 
[p. *A\3, col. 2.J 

Appeal against the order of the Second 
Subordinate Judge, Dacca, dated the 29th 
June 1915. 

FACTS material to the report will appear 
from the judgment of the Subordinate 
Judge which was as follows: — 

**This is an application to set aside the sale 
on the grounds (1) that the hour of the 
sale was not mentioned; (2) that no sale- 
proclamation was published and the pro- 
perties were, therefore, sold for inadequate 
values at the sale. 

Point No, 1. 

The order-sheet of the execution case 
shows that on the I2th September 1914 


the sale was postponed to the 12 o’clock on 
26th October 1914 at the instance of the 
judgment-debtors. On the 26tb October 
1914 the judgment- debtors presented another 
petition to postpone the sale so that they 
might pay off the decree, but their petition 
was rejected and the properties were sold 
on the 2nd November 1912 within 7 days 
from the date of 26th October 1914, and 
the Court did do so in order to enable the 
judgment-debtors to pay off the decree 
within those 7 days and the Court was 
competent to postpone sale from day to 
day within 7 days without the necessity of 
a fresh sale proclamation. So the ruling 
in Bhiktiri Misra v. Rani Surja Mont Pat 
Maha Dai (1) has no application in this 
case. 

As tv the second point , — The record of the 
execution case shows that the judgment- 
debtors objected to the values of the 
properties to be sold, and the properties 
were allowed to be advertised for sale 
with the values as stated by the judgment- 
debtors. So the decree- holder bad not the 
intention to suppress the notice to determine 
such values, and such notice gave the 
judgment-debtors an opportunity to be 
on the alert for the sale which was to 
follow the notice. From the deposition of 
Taimuddi Bapari, judgment-debtor, it ap- 
pears that he knew of the non-publication 
of the sale proclamation and with such 
knowledge he repeatedly put in petitions for 
postponements offering to allow the sale 
without fresh proclamation. His conduct 
amounts to a waiver as to the factum of 
service or its regularity, formality and 
legality. If he had not such knowledge of 
publication or non- publication, there could 
have been no waiver. The decree- holder 
relied on Girdhari Singh v. Hurdeo Nafain 
Sahov (2), Raja Thakur Barham v. Anarda 
Ram Marwari (3), Dhanukdhari Singh v, 
Nathima Sahu (4) in support of this view 
of the law. Again, the evidence of factum 
of publication of the sale proclamation seems 
to be more reliable, and the conduct of 
the parties lends support to it. The evidence 

(1) 0 C. W. N. 48; 

(2) 3 I. A. 230; 26 W. R. 44; 3 Sar. l\ C. J. 637; 
Suth. P. C. J. 294; Paid. 12. 

(3; 2 C. L. .T. 5S4. 

(4) 11 0. W. N. 84S; 6 C. h. J. 62 
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of itB non-pnblioation does not seem to be 
oonvinoinsr. The witnesses in proof of such 
evidence of negative character are not 
independent and reliable. Then, again, the 
properties were subject to two previous 
mortgages of Rs. 2,000 principal with 
Rs. 4,500 as interest and Us. 3,000 respec- 
tively. The evidence as to the values of the 
properties which the judgment debtor has 
adduced, is not reliable in the absence of 
documentary evidence available. The 
Sthith furd Exhibit 1 does not bear the 
signature of its scribe. It is only corrobora- 
tive evidence. Its scribe is dead. It dees 
not seem to have been prepared in ordinary 
course of business. 

On the above grounds 1 am inclined to 
decide both the grounds against the applicant. 
So ordered that the application is rejected 
with costs. Pleader's fee for each party is 
Rs. ^3.” 

Baba Surendra Nath Guha^ for the Appel- 
lants. 

Baba Upendra Lul Hoy, for the 
Respondent. 

JUDGMENT. — This is an appeal against 
the order of the Subordinate Judge, Second 
Court, Dacca, dated 29th June 1915, refusing 
an application under Order XXI, rule 90 
of the Code of Civil Procedure for setting 
aside the sale of certain properties of the 
appellants in execution of a decree obtained 
against them by the respondents. The con- 
tention of the appellants is that property 
worth over Rs. 17,C00 has been bought by 
the decree-holder respondent for Rs. 4,950 
and that this inadequacy of price is 
due to material irregularity in eonduotiug 
the sale. Before the lower Court it was 
sought to prove that there had been no 
publication of the sale proclamation but this 
point w«ts not pressed before us. As regards 
the other point that was taken in the lower 
Court it is conceded by the learned Pleader 
for the respondent that the omission of the 
Court to specify the hour of sale, when the 
sale was adjourned, amounted to an 
irregularity but he supports the decision on 
the ground that the price was not inadequate. 
The evidence has been read to us and we 
see no reason to differ from the finding of 
the learned Subordinate Judge that the 
oral evidence as to the value of the properties 
sold, is not reliable. The question whether 
the properties are subject to a valid mort* 


illH 


gage is a point in dispute between the^ 
parties that has not been decided in these 
proceedings but, whether the judgment* 
debtor’s assertion that the properties are 
not mortgaged be true or not, the fact 
that such an assertion had been made, 
would discourage intending purchasers. On 
the evidence we are, therefore, unable to 
hold that the price fetched is inadequate 
but, even if we held to the contrary, the 
appeal would still fail on the ground that 
the only irregularity proved, did not result 
ill the injury suffered in that view by the 
appellants. The present case resembles 
that of Mahahir Pershad Singh v. Bhanvk* 
dhari Singh (5), and after considering the 
circumstances and facts of the present case 
we are of opinion, as the learned Judges 
were in that case, that there is nothing to 
warrant the necessary, or at least reasonable, 
inference that the inadequacy of price, if 
there were any, was the result of the admit- 
ted irregularity. The learned Pleader for 
the respondent undertakes that if the sale 
stands, his client will enter full satisfaction 
of the decree in execution of which the pro- 
perty was sold. 

We accordingly disruiss this appeal but 
under all the oiroumstauces without costs. 

Appeal dismissed , 

(5) 8 C. W. N. 0S6; 31 0. 815. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Appxal No. 45 of 1916. 

January 16, 1918. 

Present*. — Mr. Stuart, A. J. C. 
and Mr. Kanhaiya Lai, A. J. C. 

M^sammat LAKSHMl KUNWAB 

D BFB ND ANT — A PPE LL ANT 
versus 

Srimati Rani MURARl KUNWAB 

AND oruERS — P laintiffs — Rbsponobnts 

Civil Procedure Code (Aci V of 8.92 — Trust, 

public, for religious purposes ^Endowment, deed of, 
silent as to rmture of trust- Circumstantial evidence, 
weight o/— Proo/, nature of ^Persons having right to 
uoi'ship in public temple, poHition of^TrusUe not 
guilty of mismanagement or misappropriation-^ Scheme 
for better management of trust — Court, discretion of. 
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Where a deed of eiidowniont did not oxprf‘H8ly 
pjtatc whether the temple built by the oxoeutanfc was 
intOTido.l for privatcj or for public worship, but it 
was f'>iind fro n cx'riii.sic evidence ihat the executant 
WHS anxioiiri to oluaiii religir)iis heiiefit for her soul, 
that the lotnplo had been frcim its vesry V»efrinning 
open lo the public for xvcirship and thnt the custom, 
ary religious festivals had boon eelebrufed therein 
in a public tnanner; 

Ih'ld, tbat under tbe above circiirriHtances, the trust 
must bo taken to l>e n public trust er(*nted for 
relij^iouH purposes, [p. 2 lb, col. 1 j 

Persons having a right to peiforrn worship in a 
temple intondcui for public worship, are competent 
to institute a suit under section 92, Civil Procedure 
l Oih? [p. 2‘o, col. 2 ] 

y^ here a. < ourt dttes not tiiid a trustee to be guilty 
of negiectiitg the iruht or riii.vu))propriuting its 
property, it bus nevertheles.s full discretion 
to frame a .scheme for the I.MUter maiiagenieiit of 
th - trust if under the circumstances such a course is 
df'eined to be in tho interests of the trn.st. [p. 2lt), 
Col. i.j 

Appeal from the decree of the Additional 
Jlndge, bVzabad, dated the 2l5t February 1916. 

The Hon’ble Pandit Oohjran Nath Mura 
and Baba Mahendra Den Fnrn/a, for the 
Appelldiit. 

^Messrs. A. P. Sen and H, K, Ghosh and 
Bbhii SaUg Ham, for the Respondenta. 

JUDGMENT, — This appeal arises cut of 
a suit brought by the late Raja Udai Pratab 
Adya I).it Singh, C. S. I., of Bhinga, now 
repre.‘;eiited by his widow, and three other 
persons for the renioval of Musammat 
L^kshrni K unwar frrm her pusitiori as a 
trustee and manager of a temple at Ajndhia 
and the property appertaining to it. Ti e 
temple aforesaid wa.s ooiistruoted by Thaku- 
rain Sukhraj Kunwar, the Taluqdar of 
Dd.otaha. At the time of the Summary Set- 
llemeiit, the Deotaha Estate was incorporated 
with that of Bhiriga. In lb71 Thakurain 
SukI r«ij Kunwar succeeded in establishing 
her right to the Deotaha estate and obtained 
pi s.'^esf'ion thereof under a decision of their 
Ji r isliips of the Privy Council in Musammat 
Thuhrain Sovhras Koowar v Qovernment 
(l). The construction of the temple was 
started in 1^57 and completed in 1861. 

On the 2l8t May 1872, Thahumin Sukhraj 
Kunwar executed what she described as a 
thu^ifunama or deed of mutfi grant, entrust- 
h g the village Dharm Nagar, forming part 
of tlie Deotaha estate, to her family guru or 
preceptor Mahaut Rangrajpat for the pur- 

(1) 14 M. I. A. 112; 2Sar. P. C J. 705; 20 B. E. 728. 


pose of providing for the performance of the 
worship of and the offering of bhog or food to 
the deity installed in the temple and 
authorising him and hi.s successors to collect 
the rents thsre'^f without any liability for the 
payment of the revenue and to apply the 
same to the purposes of the trust. By the 
said deed she directed her heirs and de- 
scendants for all generations to come not to 
interfere with the collection of the rents of 
the village, which was set apart for the said 
pnrnoses. On the same date she executed 
a Will, by which she bequeathed the rest of 
her estate to R vja Udai Partab Adya Dat 
Singh of Bhiiiga 

On the 2nd June 1675 the lady died with- 
out leaving any issue. It is not denied that 
Rangrajpat remained in possession of the 
temple and of the village endowed for its u.se 
till his death in 1883. He was sucoee^ded in 
the management by his .son Rasikrajpat alias 
Babbanpat, who died in 1903, and was 
succeeded in tarn by his widow MusnmmLt 
Lakshmi Kunwar, the present defendant- 
appellant. Between 1893 and 1911 several 
attempts were made by tbe Court of Wards 
in charge of the Bhinga e.state and after 
its relea.se by the Raja of Bhinga to obtain 
possession of the village and the temple, but 
they were unsuccessful. A suit filed by the 
Court of Wards in 1S93 was dismussed on 
the ground that tbe Court in which it was 
instituted, had no jurisdiction to entertain it 
(Exhibit A 6). Another suit riled by the 
Court of Wards in 189/ was similarly dis- 
missed on the ground that the deed 
of 21st May 1872 created an endowment for 
a public religious purpose and that no suit 
was maintainable except in accordance with 
section 539 of the then Code of Civil Proce- 
dure (Exhibit 83). In 1911 a suit brought 
by the Rija of Bhinga for possession of 
certain buildings appertaining to the temple 
was withdrawn. In 1901 the Raja, however, 
suooeeded in obtaining a decree for the 
resumption of the village Dbaram Nagar 
under section 107, clause (E), of the Oudh 
Rent Act, thereby depriving tbe temple of 
the main source of its income, which was 
derived from that village. 

In the present suit the plaintiffs seek to oust 
the defendant from the management of the 
temple and the buildings appertaining thereto 
alleging that the defendant has been mis- 
managing the trust, neglecting to keep 
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Aosoants and disregarding the regular per- 
fnrmanoe of worship and the celebration of 
the oastomary festivals, and that she had 
misappropriated jewellery, clothes and other 
valnable furniture appertaining to the temple. 
It is also asserted that she is an illiterate 
pardanishtn lady about 70 years old and 
consequently incompetent and unfit for the 
offiBe and duties appertaining to the trustee 
of a temple. The learned Additional Judge 
exonerated her from the charge of neglecting 
the trust and misappropriating its property; 
but in the interests of the trust framed a 
scheme for the better administration of the 
trust, giving the defendant a position on the 
board of trustees. 

The defendant seeks to challenge the 
decree passed by the Court below on three 
grounds. In the 6rst place, she contends 
that the plaintiffs other than the Raja Bhinga 
bad no right to institute the suit inasmuch 
as they were not interested in the object of 
the trust. In the second place, she contends 
that the trust was a private trust in regard 
to which the Court had no power to interfere 
under section 92 of the Code of Civil Proce- 
dure. Iti the third place, she argues that 
on the finding that she had ccmmitted no 
breach of trust, she or ght not to have been 
deprived of her power rf management. 

in the written statement, filed by her in 
the Court below, she had denied the existence 
of a trust of any kind whatsoever suggesting 
that the temple had been made over to her 
father-in-law Rangrajpat Tewari, by Thaku- 
rain Sukhraj Kunwar, but no such position 
has been taken up in this Court. In the 
deed of endowment, eij^ecuted by Thakurain 
Sukhraj Kunwar, it is not expressly stated 
whether the thdkurdwira or temple built 
by her was intended for private or for public 
worship; but from the ciroumstanoes admitted 
by the witnesses of either party, that the 
temple has been from its very beginning open 
to the public for worship and that the oastom- 
ary religious festivals have been celebrated 
therein in a public manner, there can be no 
doubt as to the intention of the author of the 
trust. The lady lived in Bhinga. The 
temple was constructed in Ajudhia, a place 
of pilgrimage. The lady had no issue and 
was obviously anxious to obtain religious 
benefit for her soul. The temple forms the 
main structure in a set of buildirgs in one of 
which 9bp bprseli lived in the latter days of 


her life, looking after the performance of 
worship, and died. In the written state- 
ments filed by Rasikrajpat, the husband of 
the defendant-appellant, in the previous suits, 
it was distinctly admitted that the trust was 
not a private trust. In her own statement 
in one of the previous suits, the present defend- 
ant appellant admitted that Thaknrain 
Sukhrai Kunwar had told her that she had 
built the temple for the nublio benefit and to 
perpetuate her name (Exhibit 10). In her 
statement in this case she similarly admits 
(O. P. 288) that the temple was ooustrnoted 
for being visited by the Hindu public 
and that no restriction was placed on 
visitors. Several witnesses of the defendant- 
appellant, including Bi.nke Behari Lai (O. 
P. ISO, Mihabir Prasad (O. P. 19^), 
Shambhii Kath (0. P. k'OO and Jai D.iyal 
(O. P. 2‘20>, also admit that the temple is 
open to the H-ndu public lik) the other 
temples at Ajudhia. The evideuoe adduced 
to show that a gift of the temple was 
made in favour of Rangrajp»t after it was 
completed, was rightly disbelieved by the 
learned Additional Judge. lo Mohan Ldji 
v. Tikait Sri Qyrdhaa Liln (2) their 
Lordships of the Privy Council pointed out 
that apart from positive testimony of the 
point the performance of the worship of 
an id >1 in accordance with the rites of 
the s9ot for whose benefit it was held, 
might he treated as good evidence of de- 
dication, and the ordinary rule of the 
Hindu law, relating to the descent of private 
property, would not apply to the temple, 
where such worship was conducted. The 
evidence lei in the case suffiii^^ntly justifies 
the finding of which the learned Additional 
Judge has arrived. 

The next question is whether this temple 
being one intended for public worship the 
plainciS'f other than the Riia of Bhinga 
were suffi neatly interested in its proper 
management to entitle them to bring the 
suit. Section 539 of the old Code of Civil 
Procedure required that the persons who 
would have a right to sue under that section, 
would have a direct interest in the trus^ 
but the word “direct” was taken out by 
Act VII of 1883. The inference as pointed 

(2) 19 Fad Cas 3^; 35 A. 17 0. W. N 7U; 1 1 
A I.. J 17 h. .1 HI 2 15 Rom. L **. v'v iv)i3) 

W. N. 5JJ; 14 AI. L. T. 27; 40 I. A. 97 (P. 0 ). 
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oat in Sajedur Raja OJiowdhury v. Gour 
Mfhnn Da$ Baishnav (3), is that the Legia* 
lature intended to allow persons having 
the same sort of interest, that is, sufBoient 
under section 14 of Act AX of 1863, 
to maintain a suit under section 539. In 
fawahra v. Akhar Hamin (4) and Jugulkuhnre 
V. Lakshmandas Raghunathdas (o), it was 
accordingly held that any person having a 
right to use a mosque or a temple for 
purposes of devotion was entitled to seek 
a proper administration of the trust and to 
prevent its breach. 

Plaintiffs Nos. 2 to 4 are as much 
interested in tlie Iproper management of 
the trust as plaintiff No. 1, for they have 
a right to perform worship in the temple 
whenever they visit Ajudhia, and as the 
suit was filed with the leave of the Legal 
Remembrancer, the Court below had ample 
jurisdiotion to entertain it. 

In regard to the alleged breach of 
trust, the learned Additional Judge finds 
that the defendant-appellant kept no accounts 
of the income, derived from the temple, 
that (hs allowed one of her relations to 
Jive in one of the buildings attached to 
the temple presumably without the pay- 
ment of any rent, that the paintings inside 
the temple had been neglected, and that 
a crack was noticeable in the gate, leading 
to the temple. He exonerates the lady from 
the charges of misappropriation of jewellery 
and furniture belonging to the temple and 
the neglect of worship and the celebration 
of the customary festivals. The small funds 
at the disposal of the lady after the temple 
was deprived of its main income from the 
village Dharam Nagar by the Raja of 
Bhinga, are probably responsible for the 
expenditure in connection with the temple 
having to be kept within the narrowest 
limits. But in the interest of the proper 
administration of the trust, it is desirable 
that an account should be kept of such 
income, as may be realized, and of its 
being put to the best use. A person, 
who has no business in connection with 
the temple should not, moreover, he allowed 
to stay ill its precincts without paying any 

(3( 24 C. 41S; 12 Ind. Dec. (n. 8.) 946. 

(4) 7 A. 178; A. W. N. C8H4> 324; 4 Ind. Dec. 
(n. s.) 390 

(6) 23 B. 669; 1 Bom- h. H. 118; 12 Tnd. Dec. iv. s.) 

440. 


rent. The position of the defendant as an 
illiferate pardauashin lady of an advanced 
age and protracted to some extent by 
disease also renders it desirable that the 
management of the trust should be placed 
cn a sounder footing. She has no male 
issue, who can help her in the manage- 
ment of the trust, and we agree with the 
learned Additional Judge that a Committee 
should be placed in charge of the temple 
with a representative of the family of the 
founder of the trust and another representa- 
tive from the family of Rangrajpat the 
family preceptor and a third selected from 
among the respectable Hindu residents of 
Ajudhia or Fyzabad. Rangrajpat has, how- 
ever, no m-ilo descendant alive, and it does 
not seem desirable that after the death of 
the defendant either her widowed daughter 
or her widowed daughter-in-law should 
necessarily be accorded a position on the 
board of trustees. Rangrajpat had four 
brothers, from among whose descendants a 
suitable representative can he selected to take 
up the place of the defendant when it falls 
vacant. 

The plaintiffs have filed certain cross- 
objections, impeaching the findings, at which 
the learned Additional Judge has arrived, 
and questioning the propriety of the scheme 
which he has framed. We do not think 
that any of these objections, except in so far 
as they have already been dealt with above, 
are entitled to any weight. In deference to 
the wishes of the founder of the trust and the 
interest which the defendant has shown in 
preserving the trust property, we do not con- 
sider it desirable to remove her entirely from 
the management. Her position as the widow 
of the family preceptor will exert an it.fluence 
for good in favour of the temple, while her 
absence may alienate the sympathies of many 
by whom Rangrajpat and his family were held 
in very high esteem. We append a scheme 
for the administration of the trust which modi- 
fies the scheme framed by the learned Addition- 
al Judge in a few particulars and, subject to 
that modification, we dismiss the appeal and 
disallow the cross- objections, directing the 
parties to bear their own costs through- 
out. A copy of the scheme will be sent 
to the members of the Committee for in- 
formation and necessary action. 

Appeal dimUeed. 
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BAOBOEA V, PALHOBA. 

NAGPUR JUDICIAL OOMMISSIONRR’S 
COURT. 

Skcind Civil Appeal No. 202-Boi' 1903. 

Jannary 15, 1907. 

Present: —Mr. Slunyon, A. J. C. 

R iGHOB A AMD oraEx? — ippfiLLiNT.s 
versus 

PALHOBA— RESPONDENr. 

PosscAnion^ valtuj of -^Advernfi pouxoitriion nf co-owncr 
■^Revenue record in Berar, corrccttu:sitof—Prneiimption, 

Whore nothing olao is know'll, the person in possos- 
Bion of property is presumed to be the owner. 

Though the revenue record in Berar is not sup|wrt- 
ed by a statutory presumption like a Record of Right 
in the Central Provinces, an entry in the Record of 
Rights docs raise a presumption, and the presumption 
arising from possession is weakened considerably if 
the jicrson in possession fails to explain an adverse 
entry and is unable t<» state the origin of the 
possession by virtue of which he claims an ad%'’erse 
title to the recorded holder. 

The poaseBsion of one co-owner even over the 
whole co-parcf nary, is not pnma facie ad verso to tho 
other co-ownors. 

Though a certain Umse may be inadmissible in proof 
of its terms, it may still be used to prove the relation- 
ship of landlord and tenant. 

Angustien y.Challif, (1847) 1 Ex, 279 at p. 28(h 
17 L. J. Ex. 7H; 164 K. R. 1 18; 74 R. R. 670, Kedar 
}fath Joardar v, i'hurfoonnusa Ribcc, 24 W. H. 425, 
followed. 

Appeal froTi the decree of the Conrt of the 
Additional Uistriot Judge, East Berar, dated 
the 7th August 1906, 

Messr.^. .f. Mifra and V, R. Dixttf for the 
Appellants. 

Mr. .4. 0. U>if, for the Respondent. 

JUDGMENP.— I think this case must 
go back for a fre^h decision on the merits. 
The first Court made the mistake of treat- 
ing a revenue record as all but absolute 
proof of title. The Additional District 
Judge, in pointing out this error went 
to the opposite extreme of brushing the 
record aside as of no value whatever. The 
plaintiff’s possession was held proved and 
that without further consideration was taken 
to have established plaintiff’s title thcMigh 
it was admitted that plaintiff could not show 
how his possession began. It is of course 
the law that where nothing else is known, 
the person in possession of a property is 
presumed to be the owner. But here we have 
first a revenue record which shows the land 
in dispute to be the holding of aedther 
parson. This is not supported by a statutory 
presumption like a Record of Bight in the 
Central Pr winces. But it does not follow 
from the ahseaoe of such euaotnieQt that the 


entry raises no presumption, or even that it 
raises a weak presumption. It must betaken 
that the Revenue Authorities in Berar took 
reasonable steps to secure that tbeir records 
were correct as to facts, and the entry in 
this case certainly weakens considerably the 
presumption in favour of the possession of a 
plaintiff who does not explain the entry and 
is unable to state the origin of the possession 
by virtue of which he claims an adverse 
title to the recorded holder. Next there is 
an admission by the plaintiff pointed out in 
the judgment of the first Court, that defend- 
ant’s predecessor- in-title was a oo< occupant 
with himself. This admission is of itself 
sufficient to destroy the presumption upon 
which the lower Appellate Court has decided 
the case, because the possession of one co- 
owner even over the whole oo- parcenary, is 
not prima facte adverse to the other co-owners. 
The case really wants careful enquiry, in 
order to ascertain whether defendants are 
speculative purchasers of a long definite hold- 
ing or the plaintiff is endeavouring to appro- 
priate the neglected heritage of a co owner. 
It may be well to note that though the 
alleged lease may be inadmissible proof of 
its terms, and incapable of affecting the 
property in the way a valid lease would 
have done, it may still be used to prove 
that the relation between plaintiff and 
defendant’s predecessor was one of landlord 
and tenant. This has been held to be the 
law in England Augustien v. (Jhallis (1) and 
also the law under the Evidence Act in India, 
Kedar Nath Joardar v. Shurfmnnissa Bihee 
(2). For the reasons given, the decree appeal- 
ed against is reversed and the case is re- 
manded for a fresh decision on the merits. 
The appellants will be given the usual 
refund certificate. Other costs in this Court 
will abide the result. 

Case remanded, 

(1) (1847) 1 Ex 279 at p. 280i 17 L. J. Ex. 73; 154 
E. R. 1'8; 74 R.K.670. 

(2; 24 W. R. 426. 



218 IN014N 

BALDBO BAKhBU V. PABUO SlMCtU. 

OUDH JUDICIAL COMMISSIONER’S 
COURT. 

SbcoKd R«»t Appbai- No. 58 of 1917. 

November 7, 1917. 

Preiftti: — Mr. Lindsey, J. C. 

Thakur BALDEO BAKHSH— Plaintiff- 
Appellant 
fersiw 

Thakur PAHLAU SINGH— Defendant— 
Eb&PONPBM!. 

Bes judicata— rro/'^, mit jov—%\r and khiidkaubt, 

profiift of. rate oj. n, * 

A decision in a previous suit for profits between 
the CO. sharers of n village that the ttir and khudka»h( 
of a particiilnr co-sharc^r yielded profits at a certain 
rate in the years in suit, does not operate as rr*« 
judicata in a subsequent suit between the .same co. 
sharers for protil s in respect of other years. 

Appeal from the deor. e of the District 
Judge, Sitftpur, dated the 15th May I'Di, 
upholding the order of the Deputy Collector, 
Sitapur, dated the 13th February 1^17. 

Babu hhwari Prasad, for the Appellant. 

JUDGMENT.— The only question which 
ariaes for decision in this second appeal is 
with regard to the manner of taking account 
between the .parties. The suit was a suit 
between co-sharers for profits and there is 
no dispute that the defendant- respondent 
Pahlad Singh is in possession of certain lands 
as sir and khutikasht. It i.s on the basis of the 
profits of these sii and khudkasht lands that 
the account has to be settled between the 
parties and the a» guraent for the appellant 
here is that in estimating the profits the 
account should be made up on the basis 
that the land yields profit at the rate of 
Re. 1*6 Qpevhachcha higha. It is claimed that 
in a previous litigation between the parties 
with respect to other years than the year 
now in suit, this rate was adopted by the 
Court in making up the account and so the 
contention is that on the principle of 
res judicata the same rate ought to be applied 
in the present instance. The learned 
Judge of the Court below has met this 
argument saving that any previous de- 
cision of the Court laying down a uniform 
rate of Ke. 1-6 0 per kacheka higha could not 
be treated to be binding on the parties be* 
cause in suits for profits what has to be 
looked at is the amount of the actual profits 
during the years in ? nit and the proportion 
in which those prutits must be divided. 1 
have looked at tbe previous decision which 


OASfiS. 

lANO BAHADUR LAL V. PALTU TBWARI. 

was relied upon by the plaintiff for the pur* 
prs 3 of enforcing the principle of res judicata. 
It certainly appears to me that it has never 
been laid down by any Court that in all 
suits between the^e parties for profits the 
rate of profit is to be calculate^, on the 
basis that each kacheha higha oi land in the 
occupation of the defendant yields a profit of 
Re. 1-6 0 a year. 1 understand from the 
judgment which I have perused that all 
that was found, was that during tbe years 
then in suit this was a reasonable rate to 
assume in the case of sir and khudkasht lands 
occupied by the defer dant- respondent Pahlad. 
Tbe profit of any particular land may vary 
from year to year and it may very well 
be, as I pointed out to the learned Counsel 
for the appellant, til at lands which a few 
years ago might reasonably be charged at 
the rate of Re. l-fi O per knchcha higha 
might now, in view of altered circumstances, 
be liable to 1>3 charged at the rate of 
Re. 8, 1 think the res judicata argument is 
altogether untenable in the case and that 
the Courts below wore right in making up 
the account on the basis of the actual profits 
during the years in suit calculated on tbe 
actual rent ratis prevailing in tbe village 
during the period which the suit covers. 
This is tbe only point which has been 
argued before me and I think the apireal 
must fail. The dee b ion of the Court below 
appears to be quite correct. 1 di^mi'^s the 
appeal. No order as to costs as the defendant- 
respondent has not entered an appear- 
ance. 

Appeal diitnissed. 


PATNA HIGH COURT. 

8KC0SD Civil Appkal No. 393 of 1916. 
December 6, 1916. 

Present : — Sir Edward Chamier, Kt., 
Chief Justice, and Mr. Justice Roe. 
JANO BAHADUR LAL— OsjfcroR— 
Appellant 
t^efsus 

PaLTU TEWABI— Pktiiionkr — 
RfiSrONPENT. 

Execution^ Suit against lunatic - Court refusing 
to appoiut guardian ad litem*- Decree passsd^^ 
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KepTesBntaiive of lanatic^ whether can object to decree 
in POP cution. 

Where a snit is brought against a person of 
unsound mind and the trying Court is asked to 
appoint a g mrdian of the Junatic for the purposes 
of the suit, but rofusos to do so and passes 
a d ‘cree against the lunatic, the representative of 
the lunatic after his death cannot raise an objection 
in the execution Court that the decree was null and 
void and could not be executed. 

Second appeal against the decision of the 
Subordinate Judge, Mozifferpore, reversing 
the order of the Manisfi 1st Court, Mazaffer- 
pire. 

PACTS. — A suit was brought against one 
Bom Bahadur and others in 1901. In the 
plaint Bom Bahadar was described as a 
person of nnsound mind and a prayer was, 
therefore, made to appoint his brother 
Jang Bahadar as his guardian. The Court 
by an order dated 19th December 1901, 
held that Bom Bahadur had not been ad- 
judgjd a lanatio under Act XXXITI of 1858 
and that, therefore, the plaintiff had no 
right to have him represented by another 
person in the suit. In adopting this 
course the Court relied upon Uma ^^undari 
Dasi V. Ramjt Bnhlar (1) and Jonnagadla 
8%tbhaya v. Thatiparthi S^mdola Bufhayn 
(2). The Court thereafter proceeded to 
pass a decree in favour of the plaintiff 
and against the lanatio. Applications 
for eiecution were made against Bom 
Bahadur without any objection having 
been made as to the invalidity of the 
decree. Bom Bahadur died and the decree 
was then sought to be executed against 
his brother Jang Bahadur as his re- 
presentative Jang Bahadur ob.ieoted 
among other grounds that the decree 
could not be executed as it was on the 
face of it null and void having been 
passed against a person of unsound mind 
without the anpointment of a guardian 
ad litem. The Munsif in whose Court the 
execution application was perding, relying 
upon Puma Chandra Kumar v. Benyy 
Ghand ( 3 ) and Rojani Rant a Bhowmik 
V. Karamat Alt (4), allowed the 
objection and rejected the application for 

(1) 7 0. 242; 0 0. L. R. 13; 3 Ind. Dec. (v. s.) 
704. 

(2) 6 M. 3^0; 7 Ind. Jur. 414; 2 Ind. Dec, (n. e.) 
545. 

(8118 iDd.Cas. 859; 17 C. W. N. 619; 18 C. L. J. 
18. 

(4) 6 Ind. Cm. 528- 140. W. K. c. (100), 


execution. The Subordinate Judge in 
appeal reversed the oirder of the learned 
Munsif. A second appeal was preferred 
against the order of the Subordinate Judge to 
the High Court. 

Mr, Loohmi Norain ^ for the Appellant. 

Mr. Atnl Kriahna Boy, for the Respond- 
ent. 

JUDGMENT. 

Rob, J. — The only point for decision in 
this case is whether it having been brought 
to the notice of the Court trying an action 
that one of the defendants in the action 
was of unsound mind, and the Court 
having nevertheless insisted upon going 
on with the suit without appointing a 
next friend, the representative- in- interest 
of the person alleged to be of unsound 
mind, can after bis death assail the deoiee 
made against such person. It is obvioua 
that the point having been taken in the 
trial of the suit and having been decided 
against the person alleged to be of un- 
sound mind, the same question cannot 
possibly be raised in execution. This appeal 
should be dismissed with costs. 

CuAUiBR, C. J. — I agree. The Munsif 
who tried the case applied the law as It 
had been laid down in decisions which 
were then in force and which were 
binding upon him. This appeal mast be 
dismissed. 

Appeal dumisBedr 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Kxkcction ok Decree Appeal No. 8 
OK 1917. 

June 7, 1917. 

Prefteni:-- Pandit Xanhaiya Lsl, A. J. C. 
Raja DEBI BAKHSH SINGH 
AND ANOTHER— JODQNKNT-DRPTObS— 
Appellants 
versus 

BED NATH— Decree HOLDER — 
Reppond^nt. 

Oudh hand Revenue Act (JVJl of ?570', g, 
wco%'S oj<^1CreeuHon of decree Decree on confiacl 
entered into uhile eetate under Court of Wen'de* nuperxn* 
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fendencn-‘Pro}Mii’ty purchased from profits of estate 
after release from tmpci iniendencc of Court of Wards, 
attachment of- Court of Wards Hiiperintcndencc, release 
from, effect of. 

The lanpuaprt? nsed in section 174 of the Oudh 
Land Rts venue Act points to the property which wns 
actually under the supei intendence of iho Court of 
Wurds'and not to any profits that may be derixod 
tberofroin after its release or to any acquisition 
made from the Riinie, 

Property purchased by a person from Ihc 
profits realised by him from liis estate after 
its release from the su]»erinteiidenee of the Court 
<»f Wards, is lialile in aitnchinenf in execution of a 
decree obtained aj^jainsf him in resp*‘ct of a contract 
entered into while his estate was under the superin- 
tendence of the Court of Wards. 

Appeal against the order of the Sub- 
ordinate Judge, Sitapur (Ta' ail Biswan), 
dated the Ist March ItU . 

The Hoirble Pandit Gukaran Nath Misra, 
for the Appellants. 

Mr. A. P. Sen, for the Respondent. 

JUD(< MJllNT.— The question for oon- 
sideration in this appeal is whether pro- 
perty acquired by a person after the release 
of his estate from the Court of Wards is 
liable to attachment in execution of a 
decree obtained against him in respect of 
a contract entered into while his estate 
was under the superintendence of the Court 
of Wards. The estate, in the present in- 
stance, was released from the superintend- 
ence of the Court of Wards in 1898. The 
property in question was purchased in 1909. 
It is not disputed that the purchase was 
made from the profits, realiz 3 d by the 
debtor, from hi^< estate after its release 
from the superintendence of the Court of 
Wards. 

The learned Counsel, who appears 
for the judgment-debtors, contends that 
the protection afforded by section 
174 of the Oiidli Land Revenue Act {XVII 
of 1876) extends as much to the estate as 
to the prnhts which may be realized from 
the same after its release or to any acquisi- 
tion made therefrom. But section 174 
extends the protection only to ’such pro- 
perty*’ as was actually under the super- 
intendence of the Court of Wards. Any 
profits accruing from the property after 
its release would be absolutely at the 
disposal of the holder of that property, 
and he would be at liberty to apply the 
same in paying his old debts or acquiring 
other property therewith or in any manner 
bp lijces. 


In Jhamman Lalw^ Himanohal Singh (1) 
it was held that the prohibition contained 
in the second paragraph of section 203B 
of Act XIX of 1873, which contained a similar 
provision applicable to what was then known 
as the North Western Provinoee, did not 
apply to rents and profits of property 
which accrued after the release of the 
corpus from the superintendence of the Court 
of Wards. Any acquisition made from 
those profits would similarly be excluded 
from that prohibition. The language used 
in section 174 of the Oudh Land Revenue 
Act points io the property which was 
actually under the superintendence of the 
Court of Wards and not to any profits that 
may he derived therefrom after its release 
or to any acquisition made from the same. 
The object of the provisions, as pointed 
out by their Lordships of the Privy Council 
in Debt Bakhsh Singh v. Shadi Lai (2), 
was to protect the property under the super- 
intendence of the Court of Wards against 
transactions entered into by a person under 
tutelage and against the consequences of 
any execution, in respect of contracts entered 
into by such a person, and so long as the 
tutelage lasts, the property and the profits 
partake of the same character, hut when 
it ceases, the protection ends, so far as the 
enlargement of the estate from future profits 
or by acquisition is oonoerned. Such future 
profits do not form accretions to the estate 
for the purposes of that protection which 
is limited in character. 

The appeal is, therefore, dismissed with 
costs. 

Appeal dumisaed. 

(1) 24 A. 136, A. W. N. (1901) 183. 

(2) 33 Ind. Cas 681; 19 O. 0. 65; 14 A. L. J. 477; 24 
C. L. J. 16; 38 A. 271; 20 M. L. T. 53; 20 C. W. N. 770; 
18 Bom. L. B. 412; (1916) I M. W. N. 425; 31 M. L. J. 
72; 4 O. L. J. 1; 3 L. W. 625 ^P. C.). 
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DHARA9I KANTA LAHIRI V, ISMAIL SHAIKH. 

CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 2377 
OF 1915. 

March 14. 1918. 

Present: — Mr. Jastiee Fletcher and Justice 
Sir Shamsul Hnda. Kt. 

DHARANI KANTA LAHIRI 

CHOWDHURl — Plaintiff — Appellant 
versus 

ISMAIL SHKIKH and others— Defendants 
— Rkspondests, 

Landlord and tenant --Leane to tenant for tenn icttk 
liberty to landlord to xetite land on r.vinratum of tenn^ 
whether continnaionj nj pre-c.viating lenTncy. 

A document which fjivers tlio tenant a lease for 
a parcicular term at a fixed rent and which lmvcs to 
the landlord tlio ru'ht at the expiration ct* tliat teini 
to settle the land with whomsoever he jdeases, can- 
not be taken as a irKUV recognition of a pre-existing 
tenancy, [p. 222, col. l.j 

Appeal agrainafc the decree of the Special 
Judge, Mymensingh, dated the 16th August 
1915, affirming that of the Assistant Settle- 
ment Officer of that District, dated the 5Hi 
September 1914. 

FACTS.— The appeal arose out of a proceed- 
ing under section 105 of the Bengal Tenancy 
Act for settlement of fair and equitable 
rent. The plaintiff prayed for increase of 
rent on account of increase of area as well as 
for enhauoeiiient on the ground of rise in the 
prices of food crops. The plaintiff produced a 
huhuUyat which showed that its term was for 
five y^ars only and there it i^as stipulatei 
that at the expiration of the term the land- 
lord was enfitled to settle the laud with ary 
body he pleased. The tenants-defendants 
pleaded that they had been holding tlipso 
jarnrOs at fixed rate of rent from the time of 
the Permanent Settlement and as it had been 
found by them that since 1285 B. S. they 
were paying the same rent, they claimed the 
benefit of the presumption under section 50 
of the Bengal Tenancy Act. They also 
pleaded that their rentals were consolidated. 
The Assistant Ssttlement Officer held that the 
tenant -defendant had been paying at uniform 
rates of rent since 1283 B. S, So that they 
were entitled to the benefit of the presump- 
tion under section 50 of the Bengal Tenancy 
Act inspite of their admission that tluir 
jotes were ^^sadharan'^ (ordinary.) lie, 
however, held that the rentals were not con- 
solidated and be assessed rent on the excess 
area as found by the standard of measurement 
stated in the hihul^yT-t , The learned Special 


Judge, on appeal, also held that the tenants 
were entitled to the benefits of the presumption 
under section 50 of the Bengal Tenancy Aict 
and dismissed the appeal. Upon this the 
plain tiff-landlord preferred the present second 
appeal. 

Sir Bash Behari Ghose (with him Babu Sa^ 
sankajiban Iloy), for the Appellant: — I submit 
that upon the terms of the kahrdiy at the tenancy 
was for five years only and the landlord 
could settle the land after the expiration of 
the period with any body he pleased. So the 
tenancy of the defendants created by the 
kahuJiyaf cannot be said to be a mere recogni- 
tion of a pre-existing tenancy or confirm- 
atory of an old tenancy. Therefore the Courts 
below have erred in holding that the defendants 
are entitled to the benefits of the presumption 
under section 50 of the Bengal Tenancy Act. 

Babu Chandrakanta Ghose (with him 
Babu Nilknntn Ghose), for the Respondent. — 
The kahuUyut does not show that by it a 
new tenancy was created. It shows that a 
pre-existing tenancy was recognised or 
confirmed. Both the Courts below have 
found that the tenants had been paying uni- 
form rates of rent from 1285 B. S. onwards 
hence they are surely entitled to the benefit 
of the presumption under section 50 of the 
Bengal Tenancy Act. No variation of rent 
has been proved and the plaintiff' has not 
rebutted the presumption arising out of the 
tenancy having been held by the tenants at 
fixed rents since 12b5 B. S. Although the 
tenants admit that their , 70 /es were * sadharan'*'* 
that does not, I submit, take away their 
rights to claim full benefits ui\der section 50, 
Bengal Tenancy Act, 

JUDGMENT. 

Fletcher, J. — This is an appeal from the 
decision of the learned Special Judge of 
Mymensingh, dated the 16th August 1915, 
dismissing an appeal from the judgment of 
the learned Assistant Settlement Officer of 
the same place. The only question involved 
in the appeal is whether the defendants, the 
tenants, are entitled to the presumption men- 
tioned in section 50 of the Bengal Tenancy 
Act. It is common ground that the tenants 
are holding under the terms of a document in 
writing and the question is whether that 
document was the origin of the tenancy or 
whether it was merely confirmatory of a pre- 
existing tenancy. 1 have come to the oonciu- 
sion that the document was not confirmatory 
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nor was the origin of the tenancy under 
which the defendants hold. The term 
granted wa *3 a term of five years and it was 
provided by the dooument that at the expira- 
tion of that term, the landlord would be 
entitled to mike a settlement of the land 
with whom he pleased and it seems to me 
quite impossible on those terms to hold that 
the document which gave tenants a lease for 
a particular terra at a fixed rent and which 
gave to the landlord the right at the expi- 
ration of that term to settle the land with 
whomsoever he pleased, can be taken as a mere 
recognition of a pre existing tenancy. It is 
also to be noticed that under the rent law as 
existed at the time when the kabuliyat was 
executed, there was nothing to prevent a 
tenant from surrendering a right of oocupaucy 
in favour of the landlord. Whether the 
bargain that was entered into between the 
parties, was not a prudent one it is not for us 
to say, but in ray opinion, the document 
negatives the pre'^umption under section 50 
of the Bengal Tenancy Act. In that view, 
the present appeal ought to be allowed and 
the ca«e will be sent back to the Court of 
Appeal below for settling the rent. The 
appeal will stand dismissed as against res- 
pondent No. 18 in regard to No. 7 khatian. 
We make no order as to costs. 

SuAMSUL Huda, J. — 1 agree. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Sbcond Civil Aiveal No. 341 of 1916. 

August 1917. 

Present: — Mr. Lindsay, J. C. 

GHASl RAM — Plaintiff — Appellant 
verms 

DALEL SINGU and otcers — Defendants — 
Respondents. 

Civil Procedure Code {Act V of ^ 90S), 0. JJI, r. 2 
— Execution — SafiRl action of decree not certified to 
C<yurt Decree-holder purchasing property at auctioTi 
sale - Purchase, validity of — Pi and. 

Duiing tho course of au execution proceeding the 
decree was satisfied out of Court but the satisfaction 
WBB not certified to or brought to the notice of the 
Court. The decree-holder brought an <?quity of 
redemption belonging to the judgment-debtor to sale 
aid purchased it himself. The judgment-debtor 


[191S 


then brought a suit for redemption in respect of 
the properly without having got the sale set abide: 

ILld, that the execution sale was a nullity iiius- 
much us by luihiig to certify the batibluciiou of 
the decree to the court, thu decree-holder hud com- 
mitted a fraud on the t ourt, and that therefore tue 
judgiiieut-dobtor was entitled to redeem the pro- 
perly. Lp. 124, col. 2.] 

Appeal from the decree of the District 
Judge, Hardoi, dated the 3Jth June 1916, 
reversing the order jf the Muusif, Bilgram, 
dated the 22nd February 1916. 

The Hon’ ole Pandit Ookaran Nath Misra^ 
for the Appellant. 

Babu Unsudeo Lai, for Respondents Nos. 2, 
3, 4 and 5. 

JUDSMENT — The facts of this case may 
be stated shortly as follows. The matter 
in issue between the parties is the right 
of the plaintiff appellant, Ghasi Rim, to 
redeem a mortgage whieb was executed by 
his father Dalip Singh on the 24*:h of June 
1872. The first four defendants in the 
case are the representatives of the in'^rt- 
gagee. A plea wa.s raised to the effect 
that the plaintiff had no right to redeem 
because the equity of redemption of the 
property mortgaged, bad vested in another 
person Bhikham Singh, who was implead- 
ed as the fifth defendant. Bhikham Singh 
also resisted the claim for redemption, 
saying that the right to redeem was with 
him and not with the plaintiff. The way 
in which Bhikham Singh came to be in* 
terested in this matter is as follows. On 
the 26th of October 1 900 he got a money 
decree against the plaintiff Ghasi Ram 
in the Court of the Mnnsif of Bilgram. 
That decree was for a sum of Bs. 150. 
On the 13th of April 1904 Ghasi Ram, in 
order to arrange for the satisfaction of 
this decree and in order to discharge certain 
other debts which were owing to him, sold 
certain property, other than the property 
mortgaged, to Bhikham Singh for a sum 
of Rs. 500. It was stated in this sale-deed 
that Rs. 150 bad been set off on account 
of the money which the vendor owed 
Bhikham Singh under the Mnnsif’s decree 
above referred to. After this sale- deed 
had been executed, a dispute arose between 
Ghasi Ram and Bhikham Singh regarding 
ex-proprietary rights. Bhikham Singh took 
up the position that the understanding 
was at the time of the sale that Ghasi 
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R itn was not to retain any ex -proprietary 
rig its in the land sold. On the other 
hand Ghasi 'Ram’s oase was that he was 
entitled by law to have these ex- proprietary 
rights and that in fact B likham Singh 
could not ’’in any way deprive him of them. 
The matter was taken before a Rs venue 
Court and it was decided that Ghasi Ram 
was entitled to ex- proprietary rights After 
this Bnikham Singh brought a suit in the 
Court of the Subordinate Judge of Hardol 
demanding cancellation of the sale-deed. He 
got a decree in his favour in that Court 
on the 13th of July 1905. Having obtained 
this decree Bhikham Singh then applied 
to execute the Munsif’s decree for R^ 150 
and made an application for that purpose 
01 the 21st of June 19J6. Meantime 
Gbasi Ram had tiled an aopeal against 
the decree of the Sabordinate Judije and 
on the 3Dth of November 1906 the District 
Judf^e allowed the appeal and dismissed 
the suit Bhikham Sinich for caMcella- 
tion of the sale-deed. This <r3er of the 
District Judge was upheld in appeal by an 
order of this Court dated the 30th of 
May 1907, Notwithstanding the fact that 
Bhikham Singh lost his ease iti appeal 
before the District Judge of Hardci he 
persisted in going on with the execution 
proceedings and on the 20th of December 
1906 he had Ghasi Rani’s property brought 
to sale and purchased it himself. The pro* 
per by which was brought to sale on this 
occasion was the property held in mort- 
gage under the deed which had been exe 
cuted on the 24th of June 1872; in other 
words, as a result of this auction sale 
Bhikham Singh became the purchaser of 
the equity of redemption of the mortgaged 
property now in suit. This sale was con- 
firmed by the executing Court on the 24th 
of January ll07. Bhikham Singh never 
applied for any sale- certificate until the 
24th of March 1914. The pi eseiit suit for 
redemption was brought on the 26th of 
August 1915. The Munsif held that Bhikham 
Singh took nothing by his purchase 
of the 20th of December 1906 inasmuch 
as he had committed a fraud on the exe- 
cuting Court. He, therefore, gave a decree 
fur redemption in favour of the plain tiff- 
appellant. This decree has been reversed 
in appeal by the District Judge who was 
of opinion that the execution -sale was still 


binding upon Ghasi Ram and that until 
he succeeded in getting it set aside, he 
could not maintain the present suit. In 
his judgment the learned Judge observes 
that the decree in execution of which the 
sale took place, was no doubt satisfied by 
the sale-deed which Ghasi Ram‘ had executed 
in favour of Bhikham Singh on the 13th 
of April 1904; but he was of opinion 
that because satisfaction of the decree was 
never certified to the Court as required by 
law there was no bar to the execution of 
the decree. With regard to the argument 
that Bhikam Singh was not a Ifona fide 
purchaser the learned Judge Imld that this 
was a matter which could not be considered 
in the present case. His view was that 
the sale in execution was not a nullity and 
that Ghasi H^m should either have applied 
or sued to have the sale set aside. It 
may be mentioned here that although 
Ghasi Ham had won his case in appeal 
by the 30bh of November ISOi while the 
execution proceedings were still running their 
course, he never brought to the notice of 
the Court that the result of the appeal 
was that the decree had been satisfied and 
that there was no occasion for proceeding 
any further in execution, nor does he 
appear in any way to have cffared any 
resistance to the execution proceedings after 
he had won his case in appeal. The 
question which I have to decide here is 
whether in the present suit it is open to 
the plaintiff Ghasi Ram to plead that 
the execution -sale at which Bhikham Singh 
purchased, was a nullity and does not stand 
in the way of his claiming redemption, or 
whether he is so bound by the proceed- 
ings in execution as to be debarred from 
claiming redemption until he has got the 
sale proceedings set aside by suit. It seems 
at least doubtful whether any suit for 
the purpose of having the sale set aside 
could now be entertained, for any remedy 
of this nature would appear to be time- 
barred. However I have come to the con- 
clusion that the rights of the case are 
with the plaintiff and that there is no 
bar to his seeking redemption and pleading 
that Bhikham Singh has no title to the 
property which he acquired at the auction- 
sale. It is admitted on all hands that 
the cnudnot of Bhikham Singh in connection 
with these execution proceedings was fraadti* 
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lent. There can, as the lower Appellate 
Court remarks, be no doubt that after 
the liOih of November 1906 when Ghasi 
Ram and Bhikham Singh were restored 
to their original position as it was after 
the execution of the sale*deed of the I3th 
of April 1904 the result was that the 
decree in favour of Bhikham Singh was 
fully satisfied. Consequently it was the 
duty of Bhikham Singh as decree-holder 
to infDrm the Court that his decree had 
been adjusted. This duty was imposed on 
him by section 258 of the old Code of 
Civil Procedure (Act XIV of 1882) which 
corresponds with Order XXI, r. 2, cf the 
present Code. That section also provided 
that the judgment debtor might inform the 
Court of the adjustment and apply for 
issue of a notice to the decree- holder, bat 
while the judgment-debtor “might’’ make 
this application, the decree-holder was by 
law, and is still by law, bound to certify 
to the Court. It is true that section 258 
and Order XXI, rule 2, provide that a pay- 
ment or adjustment which has not been 
certified to the Court, shall not be recognised 
by any Court executing the decree and 
the learned District Judge is quite right 
in saying that in the circumstances attend- 
ing the execution of the decree which 
resulted in the sale of the property the 
Court was not debarred from ordering 
execution inasmuch as the adjustment had 
not been certified to it. But it is plain 
at the same time that if Bhikham Singh 
had done what the law required of him 
and had given the Court the information 
which he was bound to give the Court 
would certainly have stopped execution 
proceedings and prevented the property 
from being brought to sale. It must, 
therefore, be held that by this breach of 
duty and by withholding the information 
which he was bound to give, Bhikham 
Singh committed a fraud upon the Court 
by means of which he was enabled to 
purchase the property in execution. He 
cannot, in my opinion, be allowed to avail 
himself of his own fraud and consequently 
1 am satisfied that in the present case he 
ought not to be allowed to succeed on 
the plea that he purchased the property 
and holds the certificate of the Court 
which confirmed the sale. There is no 
question of the rights of third parties being 


affected in any way. If that were so it 
might be necessary to consider how far 
the plaintiff was to blame in standing by 
and not informing the executing Court that 
the decree had been adjusted. As between 
Gbasi Ram and Bhikham Singh no such 
question can arise. The plain fact remains 
that Bhikham Singh committed a fraud 
and acquired the right to redeem the 

property now in suit, and he cannot be 
allowed to plead his own fraud and to 
take any benefit thereby. Fraud as has 
repeatedly been said, vitiates the most 
solemn transactions. I find, therefore, that 
the appellant has the right to redeem 

this mortgage and that Bhikham Singh 
has no such right. The lower Appellate 
Court has disposed of the case on a pre- 
liminary point and has not gone into the 
other matters which are in dispute between 
the parties regarding the state of the mort- 
gage account. Under Order XLl, rule 23, 
I reverse the decree of the Court below 

and send the case back for disposal upon 

the merits. Costs here and hitherto will 
abide the result. 

Appeal allowed', 
Cause remanded. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Miscsllaneocs Civil Appeal No. 2 ok 1917. 

August 81, 1917. 

Freserd: — Mr. Pratt, J. C., and Mr. 

Hayward, A. J. 0. 

Musammat MIKANBAI — Appellant 
versus 

DASSIMAL GANGARAM and othbbs- 
Respondents. 

Civil Procedure Code (Act T of IflOS), O. JCXr, r. 1— 
Receiver, a'p}H}mtmcnt of, pnnciples followed 
and covvenient\ effect of ihe substitution of the words, 
in new Code — Discretion of Court in appointing Receiver 
— Appellate Cmirt, interference by. 

The intention of the Legislature in Bubstitutiiig the 
words “just and convenient” in place of the phrase 
“necessary for tho realization, preservation, or hotter 
custody or management, of any property moveable 
or immoveable the subject of a suit or attachment,” 
in Order XL, rule 1, of the new Civil Procedure Code, 
was to bring the law in India into conformity with 
thatiu England, [p. 226, ooU. 1 & 2 ] 
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The power of appointing a Rr,c*«*ivrr should hr 
eyerciRcd in India in iiccordanco. with principlfiB 
already scitlod by the Court of Chancery in England, 
HiibjecL to such iiiodiflcatioTis as conditions poculiai' 
to India may suggct^i. [p. 226, coi. 2.] 

Those priiiciplorf ai-e the i>rc8orvatioii of the «‘stutc 
pending litigation on a cousidoratiuii of tho nirriis 
of the condictiiig titles, iho risk to iho tonanta and 
other circiimstauoos of the ease. The Court, 
however, is always reluctant to disposschs a party in 
neiual possession under u prima fade title. [_p. 22G, 
i;oh 2; p. 227, col. 1.] 

An order (lirccting a llcceivcr to rnanugc a part- 
nership busiricsB whore all the partners are not 
parties to Ukj suit is uUru vins. []>. 226, col. l.J 

A Court of Ai)penl, thougli slow’ to intcrfeif* with 
th*i discretion of ftie !ow«j* Court in ti.e a])]>oiutmeiit< 
of a llocoivcr, would interfere if satiFtied tliat that 
disuretioii has not liecn exercised in acc.ordanru 
with settled pniicipJcfi of law. [p. 227, col. 1.] 

It would ho iniBchicvoiis l.o appoint a K^’ceivor as a 
ninttrr of course witlioat r*<gas-d to t he principies 
governing such appointiuentK. []». 227, col. Ij 

The appoin f merit of a Roctn'vcr is uniicoossary 
where there is no allegation of any net j>f wa^te or 
mi.snianagcmnnt hut on flic contniry there nre 
partners in the estate other fliaii Ihe litigating 
parti€‘S who are interested in seeing thnt the pro- 
perly is kept .safe and regular aero (I ! its arc kept of 
the husini'sK. [p, 225. rol, ZJ 

'Mr. LalcJiand Ibisomal^ for tliG Appel- 
lants. 

Iklr. U'ai^unia? Oolharann, for tbo 
Kespoodents, 

JUDGMENT. 

Pratt, J, C. — This is an appeal under 
Order XLl 11, rule 1 (0« against an order 
made in the District Court jurisdiction 
appointing a Receiver before decree. 

The parties to the suit are the descend- 
ants of Gopaldas, Ghingaram and Nihal- 
ohaud, three sons of Hundaldas. 

Plaintiff No. 1 Dassixnal is a son of 
Gangarain and the second and third 
plaintiffs are his (Dassimars) sons. Defend- 
ant No. 2 is the son of Gopaldas. 
Defendant No. 3 is also a descendant of 
Gangaram, being the son of a brother of 
DasBimal. 

Defendant No. 1, the principal defendant, 
is the widow of Deomal the son of 
Nihalohand. 

The suit was a suit for partition and 
the property alleged to be joint family 
property consists of lands and a business. 
Most of the land is in the name of 
Deomal Nihalohand, who died three 

months before the institution of the suit 
and the business was oonduoted in bis 
name. Thus the main issue in the suit 

u 


is, whether the land and business of Deomal 
Nihalchand was joint family property. * 

The application for the appointment of 
the Receiver was made the day on which 
the plaint was tiled and was supported 
by only two stfidavits, that of plaintiff No. 1 
Dassimal and plaintiff No. 2 his son, 
Santumal. In neither of these affidavits 
is there an allegation of acts of waste or 
mipraanagement. Dassimal pays in para- 
graph )5 of hi« affidavit i bat Tolaram the 
brother of the widow is now attempting 
to interfere with the management of the 
properties; in paragraph 20 he * apprehends” 
that Tolaram will forcibly remove the 
crop. Santumal in paragraph of his affidavit 
says that he was manager in Deomal’s 
lifetime and at paragraph 20 that Tolaram 
is attempting to take forcible po8se.s- 
sioii. 

Tolaram i.s the brother of defendant 
No. 1 and is acting on her behalf. The 
phrase “interfere”, therefore, begs the 
question and assumes that DcomaTs widow 
has no right to possession. There is no 
deiinition of the attempt to take forcible 
possession referred to in SantumaTs 
affidavit. Dassimal refers to no such 
attempt and is only under an apprehension 
that force will be used 

Oa the other hand, several affidavits 
were tiled for the defence. These are of 
partners both in the lands and in the 
business. Jetbanand Tanumal (D. 251, 

a partner in the land, says that regular 
accounts are kept of the estate for the 
information of the partners and that there 
were several partners in the business who 
all managed in the lifetime of Deomal. 
Khaiuriomal (P. 30) is the principal 

surviving partner of the business. He 
says he manages it now and during 
Deomal’s lifetime be also denies that 
Santumal was sole manager and avers 
that all the partners managed the basixiess. 
He also says that regular accounts ai^ 
kept of the business. 

On the affidavits it is difficult to 
understand what reason there was for 
appointing a Receiver. There is no allega- 
tion of waste and in so far as there was 
a vague allegation of an apprehended 
waste, that is completely met by the 
affidavits of the partners who are in* 
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teresied in seeinsr tl.at the property is kept 
safe. 

Again a Receiver would only represent 
the interests of the litigating pattners. 
He would not be competent to dispossess 
the other partners who claim to be in 
possession and to be managing the basiness 
and the land. These other partners cannot 
be eompelled to continue the partnership 
with the Receiver and it is foreign to the 
functions of a Court to carry on a part- 
nership business. The utmost the Receiver 
could do would be to demand an account 
and receive the profits from the other 
partners as in the case referred to in 
Order XXI, rule 49 (2>. The order of 
the lower Court directing the Receiver to 
manage the business is 'ultra vires^ in regard 
to those other partners. 

Many affidavits have been filed as to 
events that occurred since the order under 
appeal. These we need not refer to, for 
they complain that the appointment has 
paralysed the business, for the Judge 
appointed as oo- Receivers two persons who 
are at daggers drawn, plaintiif Santumal 
and Tolaram the brother of the widow. 

Mr. Wadhumal admits the confusion 
caused by this joint appointment and 
suggests that this Court should substitute 
an independent single individual. Hut is 
it a case where any Receiver should be 
appointed P 

On this point Mr. Wadhumal argues 
that the discretion to appoint a Receiver 
has been enlarged by the new Code of 
Civil Procedure which has sub- 
stituted the words “just and convenient” 
for the more particular phrase in the 
Code of IB82 ^'necessary for the realization, 
preservation or better custody or manage- 
ment of any property, moveable or immove- 
able, the subject of a suit or attachment.” 
He further contends that the lower Court 
having exercised this discretion, this Court 
should be slow to interfere in view of the 
dictum of the Privy Council in Jatpal 
Kunwar y , Indar Bahadur Singh (1), followed 
by this Court in Shivandas v. Famanmal 
Mangharam (2). 

(1) 26 A. 2?»8; 81 I. A. 67; « C. W. N. 463; 6 Bom. 
L B.. 495; 14 M. L. J. 149; 8 Bar. P. C. J. 6^5; 7 0. C. 
23.4. 

(3) 27 lud. Cas. 942| 8 & L. E. 276. 


I do not, however, think that the effect 
of the amended section in the new Civil 
Procedure Cede is to give the Court a 
wider discretion than that exeroifed by 
the Courts in Kngland. The appointment 
of a Receiver is a form of equitable relief 
given for the protection of the property 
and in aid of the legal right. This 
relief was originally granted by the Court 
of Chancery in accordance with certain 

well settled principles. When that equitable 
relief received statutory recognition in the 
Judicature Act it was expressed in the 
w irde: 

“a mandamus nr an injunction may be 

granted or a R' ceiver appointed by an 
interlocutory order of the Court in all 
cases in which it shall appear to the 
Court to he just or convenient that such 
order should he made.” 

This statutory power has been held in 

a series of castti*, of which it is only 
necessary to refer to ttie most recent case of 
Morgan v. Hart to be iimitea to cae>t8 

wiieie the Court of Chanceiy could have 
appointed a Receiver before the Jubicatuie 
Act. 

The words “just or convenient” in 
section (8) of the Judicature Act have 
been iieid to mean just and convenient. 
beddoww. Beddow (4;. The Civil Procedure 
Code was, therelore, amended to bring the 
law in India into ooutormity with that in 
England. The power must be exercised in 
India in accordance with principles already 
settled by the Court of Chancery, subject 
of course to such modifications as conditions 
peculiar to India may suggest (WoodroEe, 
page 28). 

These principles have been set forth 
in the oases of Owen v. Homan (5), 
followed in Sidheswari Dahi v. Ahhoyeswari 
Dabi (6), and John v. John (7). They are 
the preservation of the estate pending 
litigation on a consideration of the merits 
of the ooLdioting titles (for the Court is 

(3; (1914) 2 K. B. IfcSj 83 L. J. K. B. 782; 110 L. T. 
611; 30 T. L. K. ::b6. 

(4) UK78) e Ch. D. 80 at p. 93; 47 L. J. Oh. 688. 
26 W. B. 670. 

(6) (1663) 4 H. L. 0. 997; 17 Jur. 861; 10 B. R. 762| 
94 a. E. 616. 

(6) 15 C. 818; 18 Ind. Jur. 268; 7 Ind. Deo. (k. a.) 
1X2«. 

i7) (1898) 2 Ch. 678; 67 L. J. Ch. 616; 79 L. T. 
868; 14 T. L. R. 683; 47 W. B. 62, 
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always slow to dispossess a party in 
possession tinder a prima facie title)* the 
risk to the tenants and other oiroamstanoes 
of the ease. 

It does not appear that these principles 
have been considered by the lower Court. 
The party in possession is widow of the 
last holder who has a prima facie title, 
and as the property is the partnership 
property there are partners who have 
an interest in the preservation of the 
estate. 

It is true that the Court of Appeal is 
slow to interfere with the discretion 
deliberately exercised by a lower Court, 
but it must interfere when it is satisfied 
that that discretion has not been exercised 
in accordance with settled principles of 
law, 

1 am satisfied that this is such a case. 
The mischief of appointing a Receiver as 
a matter of course and without regard to 
these principles has been pointed out by 
Straight, J„ in a similar case of Srimati 
trosmomoyi Devi v. BeKi Madhah Rat (8). 

I would accordingly reverse the order 
of the lower Court and allow this appeal 
with costs. 

Hatvvard, a. J. C. — I concur in the order 
proposed by the learned Judicial Commis- 
sioner, briefly for the reasons that plaint- 
iff has no clear right to the property; 
that the association of plaintiff with the 
defendants’ representative Tolaram in the 
management of the property has led to 
confusion; that serious practical difficulties 
exist in the way of effective official 
supervision of the working of a business 
Arm, while the land is sufficiently protected 
by the pendency of the suit; and that 
there are other partners both in the 
business and the land interested in the 
preservation of the property. These 
cirou instances which have now become plain 
were not, it would seem, folly apprehend- 
ed at the time the order for a Receiver 
was granted by the learned Judge of the 
lower Court. 

Order reversed. 

(8) 6 A.. 556i A. W. N. (18S3) 136; 3 Ind, Doo.Cn.s.) 
611. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

PsT.TiOM No. 174 OP 1916-17 op Paktabgarb 
District. 

April 19, 1917, 

Pr£*^cw/;— Mr. Campbell, S. M., and Sir 
H V. Lovett, J. M. 

DWARKA — Plaint.fp — Appellant 
versus 

Raja BHAGWATI PRASAD SINGH— 
Defendant — Respondent. 

Ou^lh Ilent Act iXXll 0/1886), s. Improvement 
hy tenant — Compennation for improvement^ ammmt of. 

Where* it is found tiiat u toiiaiit is entitled to com- 
}>enBatiun for an improvement made by him on his 
holding, the Court is iiot justified in reducing the 
amount of compensation on the ground that a cheaper 
improvement could have pcrvcd the tenant’s purpose 
unless such a plea is raised by the landlord, inasmuch 
as such a consideration does not form part of the 
considerations enumerated by section 27 of the 
Oudh Kent Act. [p. 228, col. ).] 

Appeal from the decree of the Commis- 
sioner, Fyzabad, dated the 27th November 
1910, modifying the order of the Assistant 
Collector, Partabgarh. 

FACTS of the case are briefly as 
follows: — 

The plaintiff-temiit sued to contest a 
notice of ejeotment issued against him by 
the defendant-landlord, claiming therein 
compensation for a big well made by him 
on his small holding. The defendant op- 
posed the suit, stating that the plaintiff 
was not entitled to any compensation 
because no written permission for sinking 
and constructing the well, as required by 
section 28 of the Oudh Rent Act, had been 
secured by the plaintiff from the defendant. 
The Assistant Collector found that such 
permission had been obtained by the plaintiff 
from the defendant, and allowed Rs. 800 
to the plaintiff as the approximate value 
of the compensation to which the plaintiff 
was then entitled. On appeal, the Com- 
missioner also agreed with the Assistant 
Collector on the fact of the permission, 
but reduced the amount of compensation 
from R^. 800 to Rs. 200, on the ground 
that in view of the extent of the plaintiff’s 
holding such a big well was not required 
and that a cheaper well would have 
answered the plaintiff’s purpose as well as 
this expensive well. 

Baba Har Bhawan Dayal^ for the Appal* 
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Babu Har iJhyan Chandra^ for the Respond- 
cwt. 

JUDGMENT. 

UovETT, J. M . — {April 14, 191 7.) — In ray 
opinion the Ooramiasioner was not justified in 
altering the amount of compensation awarded, 
tie found (a) that written permission 
was granted for building the well, (h) 
that the well was worth at least Rs. 1,000 
originally. He apparently accepted the view 
that it is worth Rs. 800 now. But he 
arbitrarily reduced this sum to Rs. 200 on 
the ground that a cheaper well would have 
answered the plaintiff’s purpose as well as 
this expensive well. 

This plea was never put forward by 
the landlord (respondent) and forms no 
part of the considerations enumerated by sec- 
tion 27 of the Rent Act. 

1 would modify tlie Commissioner’s 
order and restore the order of the Cviurt 
of first instance in its entirety. I would 
direct the respondent to pay the appellant’s 
costs and Pleader’s fees in the two Appellate 
Courts. 

CAMi’BdLL, S. M. — I agree. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Orcginal Degree No. 

405 OF 1914. 

August 22, 1917. 

Present : — Justice Sir Asutosh Mookerjee, Kt,, 
and Mr. Justice Walmsley. 
SECRETARY of STATE for INDIA in 

t OU N CIL — D EFEN DINT — APPELLANT 
versus 

GANGADH AR NAN DA— Plaintiff 
— Respondent. 

Limitation Act (JX of 1908), s. 15 (2), applicabili- 
ty off to suits under s. 104if of the Bengal Tenancy 
Act (7/12 B, C. of 1885). 

Section 15 (2) of the Limitation Act cannot bo 
applied to extend the period of six months provided 
Por tho institution of suits under section 104H of 
the Bengal Tenancy Act. [p. 229, col. 2.j 

Appeal against the decision of the 
Subordinate Judge, Midnapur, dated the 26th 
March 1913. 

Babu Ram Charan Mitra, for the 
Appellant. 


CASES. 

Mr. B. Ghakravarii and Babus Shib Ghunder 
Valit^ Kshirod Narayan Bhuiya and Dhirendra 
Krishna Roy^ for the Respondent. 

JUDGMENT. — This ia an appeal by 
the Secretary of State for India in Council 
against a decree in a suit instituted by the 
respondent on the 16th May 1910, under 
section 104H of the Bengal Tenancy Act. 
The lands in suit are comprised in three 
villages— Dakh in Bara j, Uttar Dighe and 
Dhai Kukusria. The settlement roll, to 
which exception was taken by the plaintiff, 
was published, in the case of the first 
village on the 2nd June 1910, and in 
the case of the other two villages on the 
17th June 1910. As regards the claim in 
respect of the first village, objection is taken 
that the suit is barred under .sub-section 
(2) of section 104H, which provides that 
a suit under sub-section (1) must be instituted 
within 6 months of the date of the 
certificate of final publication of the Record 
of Rights. This objection does not apply 
to the second and third villages, and for 
the reasons assigned in our judgment in 
Secretary of State v. IHganibat Nanda (1) 
[Appeal from Original Deere No. 252 of 
1913] the case must be remitted to the 
Subordinate Judge for investigation, whether 
the plaintiff is an occupancy raiyut or a non- 
cooupanoy raiyat in respect of the lands com- 
prised in these two villages and for ascertain- 
ment of fair and equitable rent payable in 
respect thereof, In respect of the lands of 
the village Dakbin Baraj, however, the 
question of limitation requires careful con- 
sideration. 

The Record of Rights was finally published 
on the 2nd June 1910. The suit was 
instituted on the Ist December 1910, after 
the expiry of the period of six months 
prescribed by section 104 H, sub-section 
(2). The plaintiff claims the benefit of 
section 15, sub-section (2), of the Indian 
Limitation Act, which provides that in 
computing the period of limitation pre- 
scribed for any suit, of which notice has 
been given in accordance with the re- 
quirements of any enactment for the time 
being in force tho period of such notice 
shall be excluded. In the case before as, 
the plaintiff served a notice as required 
by section 80 of the Code of 1908| 

(l) 45 Ind. Gas. 43; 27 C. L. J. 334. 
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whiob provides that no suit shall be 
instituted against the Seoretary of State 
for India in Council until after the ex< 
piration of two months next after notice 
in writing has been delivered or left at 
the office of a Seoretary to the Local 
Government or the Collector of the District. 
Consequently if section 15, sab-section (2), 
of the Indian Limitation Act is held ap- 
plicable to the case before us, it is plain 
that the suit is not open to objection on 
the ground of limitation. Now the term ‘ pre- 
scribed”, as used in sub-section (2) of section 
15, read with section 3, obviously means 
‘‘prescribed by the First Schedule to the 
Indian Limitation Act”; consequently, this 
provision cannot, by its own force, extend 
the period of six months mentioned in 
section 104H, sub-section (2) of the Bengal 
Tenancy Act. The plaintiff-respondent has 
thus been forced to argue that section 
29 of the Indian Limitation Act and sec- 
tions 184 and 185 of the Bengal Tenancy 
Act make section 15 sub-section (2) of the 
Indian Limitation Act applicable to suits 
under section 104H of the Bengal Tenancy 
Act, our opinion there is no force in 
this contention. 

Section 29 (1) (!•,) provides that nothing 
in the Indian Limitation Act shall affect 
or alter any period of limitation specially 
prescribed for any suit, appeal or 
application by any special law or local 
law now or hereinafter in force in British 
India. Section 184 of the Bengal Tenancy 
Act provides that the suits, appeals and 
application^ speoihei in the Third Schedule 
annexed to the Act shall be instituted within 
the time prescribed in that Schedule for them 
respectively, and every such suit or appeal 
instituted or application made after the 
period of limitation so prescribed shall 
be dismissed, although limitation has not 
been pleaded. Section 185, sub saotion (1), 
then lays down that sections 7, 8 and 9 
of the Indian Limitation Act, 1877, shall 
not apply to suits or applications men- 
tioned in section 184. Section 185, sub- 
section (2), next provides that .subject to 
the provisions of Chapter XVI of the 
Bengal Tenancy Act, the provision.s of the 
Indian Limitation Act, 1877, shall apply 
to all suits, appeals and applioa- 
sions mentioned in section 184; that 
is, suits, appeals ?ind applications specified 


in the Third Schedule. It is plain beyond 
reasonable controversy that section 15 (2)* 
of the Indian Limitation Act, which is made 
applicable to suits, appeals and applications 
mentioned in the Third Schedule annexed to 
the Bengal Tenancy Act, by virtue of 
section 185, aub-seotiou (2), cannot possibly 
apply to suits instituted under section 104 FT, 
which are not mentioned in the Third 
Schedule. This view ia supported by the 
decision in Badha Shyfim Kar v. Dinnhandhu 
Biawal (2), whore it was ruled that 
section 18 of the Indian Limitation Act 
does not apply to an application under 
section 174, Bengal Tenancy Act. Much 
stress, however, has been laid on the 
decision of a Full Bench of the Allahabad 
High Court in Drapadi v. Rita Lai (3), 
where a question arose as to the ap- 
p!i: of the provisions of the Indian 

Limitation Act to proceed: :gs in insolvency. 
That case is clearly distinguishable; hut it may 
be observed that the decision has not always 
been regarded with favour: Thakur Prasad 
V. Punno Lai (4), Munjulurt Sivaramayya 
V. Singumahanh Bujanga Boo (5); .46m Baker 
Sahib V. Secretary of State for India (6). There 
is also no analogy between the case before us 
and the decisions in Sharoop Das Mondal v. 
Joggessttr Roy ChoivdJiry (7), Dulhin Motkura 
Koei V. Bansiilhar Singh (S) and 
Srinivasa Aiyangar v. Secretary of State (9). 
A question of the description now before us 
must be determined by a reference to the 
terms of the Special Statute, and on a plain 
reading of the provisions of section 185, 
Bengal Tenancy Act, taken along with section 
15, sub-section (2) of the Indian Limitation 
Act, we feel no doubt whatever that section 
15 (2) cannot possibly be applied to extend 
the period of six months provided for the 
institution of suits under section 104H of the 
Bengal Tenancy Act. In our opinion, the 

i'l 20Ittd. C»3. 7G0; IS G. L. - J. r>;n; is 0. W. N; 
31. 

(3) m lad. C»B. 149: 34 496; 10 A.. L. J. 3. 

(4) 20 Ind. Cfti. 673; 35 A. 410; 11 A. L. jr. 603. > 

(5) 30 Ind. Gas. 703; 18 M b- T. 2tK); 39 M.54.3.. .. 

(6) 5 Itid. Gas. 884; 34 M. 505, 7 M. L. T 133; 20 Mi 
L. J. 283 (F. B.). 

(7) 26 C. 564; 3 C. W, N. 464; 13 Ind. iW (n. a.) 

962. * 

(8) 10 Tnd. Cas. 880; 16 C. 9}4; 15 C. h, 

83. 

(9) J8 Jmi. Gas 617? 38 M. 92; 24 M. L. J. 41.. i 
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TiUWiHD r. MTBH DItf. 

Suit is buTfd by limitatioD in respeot of tbs 
Iftods comprised in village Dairhin Baraj. 

The reaalt is that this appeal is allowed and 
the decree of the Snbordinate Jodg^e set aside. 
The salt will stand dismissed in respeot of the 
lands ill Tilla«re Dakhin Baraj. With re^rd to 
the lands of Utter Di»he and Dbai Knknsria, 
thedeoree of this Conrt will declare that the 
plaintiff is a raiyat and not a tenure holder and 
the case will be remitted to the Snbordinate 
Jndge to determine whether the plaintiff is an 
ooonpanoy raiyat or a tion-oocupanoy raiyat 
and then to asoertam the anonnt of fair and 
equitable rent payable by him SLOOording to 
his status. h)aoh party will pay his own 
Gosts both here and in the Court below up to 
the present sta^e. The oosts after remand 
will abide the result. 

Appeal allowed. 


PUNJAB OHIEy COURT. 
Srconp Citil AppiAt No. SfOl of L 914 . 
March 9, 1918. 

Presenti^Uv, Jostioe Chevis and Mr. 
Justice Broadway. 

TALAWAND AUD OTHeRS^PLAlKTJFP.> 

— Appellants 


versus 

FATEH DIN and others — Defendants 
— Respondents. 

Procedure Code 

(det V uf I..06 , O. XXIII, r. 3 — Plaintiff., one of 
ogr^g to 6r bound by defendant’, oath- 
Ot^platnttffs, whether bound by oath ~ Cev.protmm 

the Oath. Act shows that an oath 
e cwluwve m against the pers n who offow to 

peiwwa it is „ot 
conclueive evidence and a ( oort has no riaht to 
treat itasanoh. [p-Sni, ool. 1.] *** 

y. pother plairiiffs sued JT. for nosaessinn of 
®****5‘i*S^' ***?' •*** rvidence had been 

.I''* the suit 

Co^dismiwPd the uM as irHhrp afatWs" 

(2; that the oath was not bi'nditicr as aMinsf tha 
mber plaintiffs nnless the defendant oonld "c^jTthrt 
J?' IT. ^ .* ehallenge to the defendniit or 
agr^tothedismiaml of the anit cither personally 
w^by^agent duly authorised in that behalf: 


tins 

(2) that the mere preseTtce of the other plaintiffs 
or of thoir Pleader at the time 3f F ’« challenge was 
no proof of a^Beiii, inasmuch as a ninn mey dis- 
approve of what is being done, though if he thinks it 
is to affect some one eli^o <nily and not himself, ho 
may not trouble to express his dissent, [p. col. I.] 

Second appeal from the Heoree of the Addi- 
tional Divisional Jadge, Gajranwala, dated 
the 28th January 1914. affirming that of the 
Mnn.«)if, Ist olaes, Gujranwala, dated the 
3rd July 1913, dismissing the plaintiffs' 
olaim. 

Messrs. Oanpat Rai and Dum Chund, 
for the Appellants. 

Babn M. N. Mukerjt, for Mohkam Din, 
Respondent. 

JUDGaMENT— I n this oase Fateh Din 
and other plaintiffs sued Mohk^im Din for 
possession of land. After plaintiffs' evi- 
dence had been recorded Fateh Din agreed 
to let the decision of the suit rest on 
defendant's oath on the Koran. Defend- 
ant accepted this ohallerige and took the oath. 
The 6rst Conrt then dismissed the suit as re- 
gards all the plaintiffs. Plaintiffs other than 
Fateh Din appealed to the Additional Divi- 
sional Judge, who held that the decree passed 
was one under Order XXI If, rule 3, and that 
no appeal lay under Order XLIll, rule 1 (m), 
and that the appellants' only remedy was, as 
pointed out in Ala Bakhnh Khan v. Kaiim Alt 
Khan (l),an application for review or lin the 
case of fraud) a regular suit to set th? decree 
aside, or an application to the Chief Court 
for revision. So the Divisional Judge dis- 
missed the appeal. Hence this second 
appeal. 

We are quite unable to see that, as 
regards the presdne appellants Order XX 1 1 1, 
rule 3, has any application; that is, as- 
suming that their contention is correct, 
viz , that they never joined in ohallengihg 
defendant to take the oath nor authorized 
the ohallenge by Fateh Din, and never 
agreed in any way to any adjustment of 
the suit. We note here, as regards Ala 
Bahhzh Khan Y Katim Alt Kh n (1), that 
that part of section 3 5 of the old Code which 
declared that the decree should be final 
is not embodied in Order XXIfl, rule 3 
of the present Code, and that Order XLIII, 
rule 1 (ai), is a new nrr.vision, there being 
nothing in seotion 568 of the old Code 
allowing an appeal frjm an order under 

0) 48 P. B. 1895, 
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Beotion 375 recording an adjustment. 

Fateh Din would, of course, be out of 
Court, but not so other persons who never 
joined in the challenge, h'ection 11 of the 
Oaths Act shows that the oath is con* 
elusive 08 again&t the person who (ffared to 
he bound by it. As against other persons 
it is not ounclusive evidence, and the 
Court has no right to treat it as such. 
We are unable at present to hold that 
the present appellants are in any way bound 
by the oath, and we consider that they 
have the ordinary right of appeal from 
the decree. 

So far f*8 the record shows Fateh Din 
alone agreed lo be bound by defendants’ 
oath, but Counsel for respondent- defendsnt 
urges that Jhandu plainlilT and also 
the Pleader who represented all the 
plaintiffs were present when Fateh Din 
ch.illenged defendant, and that Jhandu 
held a power of-attorney from those plaint- 
iffs who were not present. Bat meie 
presence is no proof of assent. A man 
miy disapprove of what is being done, 
though if he thinks it is to BfTeo^ some 
one else only and rot himself, he may not 
trouble to express his dissent. 

We accept the appeal and setting aside 
the deciea of the lower Appellate Court 
ve return the case to that Court for 
re- decision of the appeal. If the defendant 
can show that the appellants joined in 
Fateh Din’s clnllenge to the defendant 
either personally or by agent duly 
authorized in that behalf or that they agreed 
either personally or by t.gent as aforesaid 
to the dismissal of the suit, then the 
District Judge should dismiss the appeal; 
otherwise he should return the ca^ie to the 
first Court under Order XLI, rule 28, for 
decision of the suit, so far as appellants 
are concerned, on the merits. Costs in this 
Court to be costs in the cause. 

Appeal accepted. 


OUDR JUDICIAL COMMISSIONER'S 
COURT. 

Second Civil Appeal No. 276 of 1917. 

February 5, 1918. 

Present;— Mr. Lindsay, J. C. 

RAM DUT SINGH and ANoraER-— 
Defendants Nos. 1 and 2 — 
Appellants 
versus 

BALKARAN SINGH—Plaintiff 

— R'fSPO'JDENT. 

Pre^em^ tiorif right of, how can he defeated — Fraud u» 
lent form of transiction, effect of — Mortgage to one 
hrolher~-’Sjile of equity of redemption to another brother, 
effect of. 

Persons arc entitled to defeat the operation of the 
law of pro-oinption if they ean do so by legitimate 
incatiM, but it is not permissible to throw a trans- 
aciion of traiiRfer into a fraudulent form for the 
purpose of avoiding a claim for pre-emption, 
[p '-'2, col I.] 

VV'hcro a property was mortgaged with possession 
for a long term to one of two brothers forming a 
j f itnily and the mortgage was followed by a 
sal«* of the eqiiiiy of redemption in favour of the 
other brother: 

// 'U, tlirit tlnro wis reaMv only one transaction, 
Ihr )W!i into a fraudulent and deceptive form, to 
effect a complete sal'‘, ho that pre-emption of the 
property could bo allowed regardless of the mort- 
gage created on the same [p col. 2 ] 

Appeal from the decree of the District 
Judge, Gonda, dated the 19th April 1917, 
modifying the order of the Probationary 
Munsif, Gonda, dated the 16ch March 1917. 

Bibi Adityi P-nsad, for the Appellants. 

Mr. St, 0. Tkoinpson, for the Respond- 
ent. 

JUDGMENT. - This appeal has arisen out 
of a pre-emption «nit brought by the plain* 
tiff-respondent, Bil aran Singh. The two 
prinoioal defendants in this case were Ram 
D it Singh, defendant No. 1, and his brother 
Drig Bijai Singh, defendant No. 2. Bjtb 
these men are admittedly members of a 
joint Hindu family. The case for the plain- 
tiff was that the other defen iants had, on 
the L6th of June 1915, transferred their 
property to the first two defendants in oir- 
o imstances which gave him a right of pre* 
em prion. What took place was this. On 
the 15rh of June 1^15 a mortgage of this 
prooerty was executed in favour of the 
2nd defendant, Drig Bijai Singh, to secure 
a loan of Rs. 100. The mortgage was a 
mortgage with possession and the period 
was 55 years. Oa the following day what 
purported to be a d^^d of the right 
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of redemption was executed in favour of the 
f:tb*er brother Ram Dut in consideration of a 
payment of Rs. 4r50, out of which Rs. 100 were 
left for the purpose of redeeming the mortf^age 
which had been executed on the previous day. 
Both deeds w^ere re^ristered on the 18th of 
Juno. After the trial had opened and the 
pleas of the parties had been recorded, an 
arnendnient of the plaint was made and a 
new paragraph 5 (nl was-*^ introduced into 
the plaint alleging that although the trans- 
action had been carried out by means of 
the two deeds just referred to, it was in 
reality one solitary tramaotic n and amounted 
to a transfer by sale. 

The Munsif gave the plaintiff a decree 
for pre-emption in respect of the sale of 
the ICth of June, but he lield that the 
mortgage transaction could not be disturbed 
and that all the plaintiff was entitled to 
was to aciiuire the right of redemption which 
had been transferred to Ram Dut. 

The plaintiff appealed to the learned Judge. 
He came to the conclusion that the dealings 
between the other defendants and the first 
and the second defendants were intended to 
deceive and that in fatH the property was 
sold to these defendants under the guise of a 
mortgage followed by conveyance of the 
equity of redemption. 

The point taken here before me on behalf 
of the first and second defendants is that 
the decision of the Court below is wrong, 
it has been argued that there was nothing 
illegal in the manner in which the property 
was transferred and that these appellants 
were entitled to resort to any device which 
was not illegal for the purpose of defeating 
the plaintiff’s right of pre emption. It need 
not be doubted that persons are entitled to 
defeat the operation of the la«v of pre-emption 
if they can do so by legitimate means, but 
it is not permissible to throw a transaction 
of transfer into a fraudulent form for the 
purpose of avoiding a claim for pre-emption. 
In the present case 1 think the learned Judge 
was entitled to hold that the transaction 
was a fraudulent one and intended to deceive. 
We have the admitted fact that both the 
transferees are brothers and members of a 
joint family and it is hardly to be 
doubted that it was tie intention of the 
parties to effect a complete trars^'^r by 
sale. In the oourfe of the argument it was 
stated that the plaintiff had r.ever 6tt up a 


case that the transaction was one intended 
to deceive or defraud, but in view of the 
amendment made in the plaint to which 1 
have referred above that argument seems 
to me to be untenable. When the plain- 
tiff became aware of the facts set up by 
way of defence he took the plea that the 
dealings between the defendants, although 
thrown into the form of two separate 
transactions, amounted to only one transac- 
tion of sale. In this connection I may refer 
to what was stated bj*' the first defendant 
in the lltb paragraph of his written state- 
ment. The pica taken there reads as 
follows: — “The sale has been effected for 
Rs. 450 and accordingto the market rate 
the price of the property sold is not less 
than Rs. 450.'’ This practically amounts 
to giving away the whole of the case. I 
look upon this plea as a distinct admission 
by the first defendant that the intention 
was to effect a transfer by sale. In these 
circumstances [ hold that it is not possible 
for the appellant here to argue that in 
dealing with the property as they did they 
were resorting merely to legitimate devices 
for the purpose of defeating a pre-emption 
suit, I think the Judge was entitled to 
find that the first and the second defend- 
ants bad conspired to throw the transac- 
tion into a fraudulent form. The appel- 
Irtijts are not, in riiy opinion, entitled to any 
relief. 1 aflBrm the judgment of the Court 
below and dismiss the appeal with costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Seconb Civil Appeal No. 1706 of 1914. 
June 7, 1917. 

Present: — Mr. Jostioe Chevis and 
Mr. Justice Leslie Jones. 
MUHAMMAD ALI — Defemdamt 
— Appellimt 
versus 

PARMA NAND— Plaintiff — 
Respondent. 

Contract Act {IX of 1872), a. I4^^1ntergsf, enhanced 
whether pevuiliy-- Civil procedure Code {Act T of 1£08)| 
0. XLl, r. 22—Cro88-oljectiona, failvu' to jUa-^Reapen. 
denty right of to mpport decree. 
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The mero fact ihat for certain reasons the parties 
to ainortj»aj?ft a^?ioed on very low interest to begin 
with, is no safticiciit reason for holding an agreement 
to pa> enhanced interest at a reasonahle and normal 
rar<‘ later on to ho penal, [p. 233, col. 2.] 

A party who is content to accept the lt)wci Court’s 
decision can resist an ap])eal from t hat docision on 
the ground that the decroo errs in favour of the 
appellant. Tu such a case the respondent, not having 
;ipp(\*iled Miir lilcd cross-objections, cannot ask tliat 
the decree should be altered in his favour, but hois 
cntithHl to urge that if Ijc can s}n)w t hat the decretj 
errs in favour of the appellant it .should not bo 
distrirliod. [p. 233, col. 2; p. 234, col. 1.] 

Seoond appeal from the decree of the 
Divisional Judge, Multan, dated the 20th of 
April 1914, modifying that of the District 
Judge, Multan, dated the 29tii of January 
1914, decreeing the claim in part, 

Bhagat Goh'ind Jhis, for the Appellant. 

Lala Hargopalt for the Respondent, 

JUDGMENT. — Plaintiff sues on a register- 
ed bond for Rs. 2, 620. This sum of 
Rs. 2,620 wa.M made up as follows: — principal 
amount due Ra. 2,4c’7, coats of execution 
and registration RsS. 20 and interest in advance 
Re. 113. The bond went on to provide for 
payment in two instalments. Rs. 1,310 on 15th 
Augu.st 1907, and Rs. 1,310 on 13th January 
190S. If these instalments were paid by 
due date no farther interest was to be charged, 
as the Rs. 113 was reckoned to cover in- 
terest on half the principal sum up to date 
fixed for payment of the first instalment, 
and on the other half up to date of the 
seoond instalment. In case of the instal- 
ment not being paid by due date interest 
was to run at 12 per cent, per annum 
and chilkana at 1 anna per rupee was also 
to be oharged from date of default. 

The plaintiff sued for Rs. 4,591-12-0 includ- 
ing Rs. 1,908 interest due on instalments 
from dates of default and Rs. 163-12-0 chiU 
kana. 

Both the lower Courts have held that 
the condition as to payment cf interest i.s 
penal. The first Court allowed damages at 
the rate at which the Rs. 113 had been 
oaloulated, viz., a very low rate of about 
2 per cent, per annum. The lower Appellate 
Court, on plaintiff’s appeal allowed interest 
at 6 per cent, per annum and increased the 
first Court’s deoree from Rs. 2,911 to 3,779. 
Both Courts disallowed chilkana. Defendant 
has preferred a seoond appeal to this Court 
nrgtpg, (l) that the lower Appellate Court 
sl^ould n^t hay.e allo-yed interf §t at a, nkte./* 


higher than that at which the Rs. 113 was 
calculated, and (2) that the lower Appellate 
Court should have allowed interest only from 
date of default. 

As to (1) defendant’s Pleader can quote 
no authorify for the propovsition that in such 
cases the rate of interest should not exceed 
the original rate. As to (2) the contention 
seems reasonable. 

But plaintiff’s Pleader urges in reply that 
the lower Courts are wrong in holding that 
the agreement to pay enhanced interest is 
penal. This contention is, we think, correct. 
Velchand ChhaganJal v. Flagg (1) and Aimthani 
Muthukrishmer v. Sankaralingam Filial (2), 
on which plaintiff’s Pleader relies, are both 
cases in which an agreement to pay enhanced 
interest from date of default at an exorbitant 
rate was held to be penal. Here the en- 
hanced rate is a perfectly reasonable and 
normal one, and though it is a good deal 
higher than the original rate we see no 
reason to regard it as penal. Even if the 
chilkana claim be included the increased rate 
is nothing at all unreasonable, though certain- 
ly it is not usual to charge chilkana in such 
cases. The mere fact that for certain reasons 
the party agreed on very low interest to begin 
with is no sufiloient reason for holding an 
agreement to pay enhanced interest later 
on to be penal. We think, therefore, the 
lower Courts might well have allowed 
interest at the rate agreed upon, and had 
they done so the amount decreed, even 
calculating only from dates of default, would 
have considerably exceeded the amount which 
the lower Appellate Court has decreed. 

Bhagat Govind Das urges that plaintiff 
cannot raise such a plea, as he has neither 
filed an appeul to tins Court nor lodged 
cross- objections, and that he is not support- 
ing the lower Appellate Court’s deoree as he 
is really urging, not that that deoree is correct, 
but that that deoree is less than the amount 
which should have been decreed. But we 
fail to see why a party who is content to 
accept the lower Court’s decision should net 
resist an appeal from that cleoisl. n on the 
ground that the deoree errs in favour of 
the appellant. The respondent, not having 
appealed nor filed cross- objections, cannot ask 
that the decree should be alteued in his favoui 

(1) 13 ind. Cas. K63; 36 B. 164; 14 Bom. L. R. 18. 

(2) 18 Ind. Cas. 417; 36 M. 229; 13 M- 1 . '1'. 20; 2^ 
L. J. 13C, 
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but surely he is entitled to urge that if he 
can shew that the decree errs in favour of 
the appellant, it should not be disturbed. 

We uphold the lower Court’s decree and 

dismiss this appeal with costs. 

A jppea 1 ^ism . 


of the MaDsif, 2nd Conrti Basirhati dated 
the 18th September 1914. 

Sir Ra^h Behari Qhose and Babu Beptn 
Behan Ghose^li^ for the Appellants! 

Dr. Dwarka Nath Mitter^ Babas Harendra 
Cttomar Sarhadhikary and Beni Madhah 
Ohatteriee, for the Respondents. 


CALCUTTA HIGH COURT. 
ApPEAts FBON Appellate Decrees Nos. 33ld 

OF 1915, 474 AND 475 of 1916. 

March 15, 1918. 

Present: — Mr. Justice Fletcher and Justice 
Sir Shamsul Huda, Kr* 

The port CANNING and LAND IM 
PROVKMBNT COMPANY. Limited 

— Plaint. KFs— A ppellants 
versus 

NAY AN CHANDRA 
Defendant — Respondent In S. A. * . 

OF 1915 

SRIMANTA BHAROSHA and otbbrs- 
Dekendants — Respondents In ». A. 

No. 474 OP 1916 

SARIF MOLLAH-Dependant— 
Respondent In S. A.No. 475 op 
1916. 

Bengal Tenancy AcHVllUi. C of IHHn) >^46- 
“AgreLc^t," meaning of -Tender 

be ■nullle—^ulice iiecompanying agreement, uhethcr 
word 

Beiisal Tcn«nf y Act does not mean an agreement 

strkdly so called l.nt means an agreement » hich the 

landlord pioposos that the tenant should ejcecete. 

’■^’ivhat the landlord has got to do under the socUon 
is to tender a document containing the terms of the 
proposed agreement, but it is not iiuMSsary that a 
iottoe to the tenant should accompany the document. 

fp. 236, cols. I & 2 ] _ , J fAr- 

Where a landlord filed in Court under section 46 
of the Bengal Tenancy Act, the draft of a proposed 
agreement duly stamped, but the Court, thinking it 
safer not to mrt with the stomped document, served 
on the tenant an identical copy hirt without a stamp 
on it along with a notice: 

Held that there was perfectly good tender of the 
agreement aa required by section 46 of the Bengal 
Tenancy Act, even though the notice was not in 
accordance with the terms of the Act as there is 
nothing in section 46 which requires a notice to be 
served along with the agreement, [p. 235, col. 2,3 
Appeals against the decrees of the Addi- 
tional District Judge, 24.Perganahs, dated 
tbe 2nd of December 1915, aflSrming those 


JUDGMENT. 

No. *3825 OF 1915. 

Flctcher, J. — This is an appeal by the 
plaintiffs against the decision of the learned 
Additional District Judge of the Twenty- 
four Perganah.s, dated the L’nd December 
1915, afiirmiug the decision of the Munsif 
of Basirhat. The suit was brought by the 
plaintiffs under the provisions of section 
46 of the Bengal Tenancy Act, The 
questions raised in the appeal are as 
follows : — Section 46 of the Bengal Tenancy 
Act mentions a suit for ejectment on the 
ground of refusal to agree to enhance- 
ment of rent, it states that 'such a suit 
shall not be instituted against a non- 
ocoupanoy raiyat unless the landlord has 
tendered to the raiyat an agreement to 
pay the enhanced rent and the raiyaths^^ 
within three months before the institution 
of the suit refused to execute the agree- 
ment. There seems to he a certain amount 
of confusion as to what is meant by that 
section, it is quite obvious that the word 
"^agreement” mentioned in the 6rst sub- 
section of section 46 cannot be strictly 
construed, because an agreement cannot 
come into existence until it has been 
assented to by both parties and where 
it requires to be reduced to the writing until 
it has been executed. Therefore, the 
agreement mentioned cannot mean an 
agreement strictly. It is quite obvious froni 
what the heotion says that the Statute 
means an agreement proposed by the land- 
lord beoanee a landlord cannot tender an 
agreement to the tenant that has already 
been executed. If yon read that, the sec- 
tion is a perfectly straightforward section. 
What it means is this: that a landlord 
before he can institute a suit for eject- 
ment on the ground of refusal to agree 
to an enhancement of rent has got to 
tender to the tenant the agreement which 
be proposes that the tenant should execute.; 
and if the tenant iails to execute it, then 
certain other provisions in the section say 
what the landlord may do with refmnot 



Vol. XLV] INDIAN OASES. 236 

PORT CANVIKQ AND LAND IMPfcOVFMEKT CO., LTD. I*. NATAN CHaNDRI PARAUANIK. 


to the property. Now, in this ease it is 
quite clear that the landlord followed the 
provisions of the sab-seotiori, which states 
that a landlord desiring to tender an agree- 
ment may file it in tiie office of the Goart, 
that the Court is to direct it to be serv- 
ed in the prescribed manner and that when 
it is so served, it should be deemed to have 
been tendered. There is nothing stated in the 
section as to a notice going along with the 
agreement. The only requisite is that the 
agreement, that is, the document containing 
the terms of the proposed agreement, has 
got to be tendered. Now, what happened 
in this case was this: The landlord sent 
a drah of the proposed agreement daU*^ 
stamped to the Court, and exercising a 
wise discretion the Court thought it safer 
not to part with the stamped copy but 
tender to the tenant or rather serve on him 
a O' py identical but without a stamp on 
it. It also served along with that copy a 
notice. It is said that it was not the original 
of the agreement that was tendered to the 
raiyat but only a copy. Of course, there 
was an agreement with a stamp on; but 
they were both drafts of the proposed agree- 
ment; that being so, the tenant could have 
executed either draft and, if he had executed 
the draft tendered to him, it would have 
been a sufficient compliance within the 
terms of the section although perhaps, 
strictly speaking, the duty of paying the 
stamp would have fallen on the tenant. But 
the tenant did not do that; but bs'ng 
served with it, he set up the objection that 
he had been served with a copy of an agree- 
ment. The short answer is that there hsa 
not been an agreement. There never has 
been an agreement. The agreement could 
not come into being until executed by the 
tenant and not being in b^ing, all copies of 
the draft of the proposed agreement are 
just as much originals as the other. That 
being so, it is quite clear that what was 
served on the tenant in this case was the 
proposed agreement in writing. The tenant 
oould have, if he thought fit, executed it. T 
do not agree with the view taken by thr 
learned District Judge on that point. 

Then the other point urged is one which 
it is said that the learned Judge male 
himself and was not a mattei raised in the 
arguments before him* Ha says that the 
notice aosompaDying the oop^ of the agree- 


ment or the proposed agreement that was 
served on the tenant was not in aocordancn 
with the terms of the Act. The short answer 
is that there is nothing in section 46 that 
requires a notice to be served along with 
the copy of the agreement. I have no 
doubt that it is convenient to do so. But the 
Statute does not make it obligatory and the 
form of the notice in this case did not tell 
the tenant that he would lose his rights if 
he did not execute before a particular date, 
but informed him that he should execute 
the agreement and that if he had any 
objection he could submit it to the Court. 
He did not make any objection, nor did he 
submit any to the Court. The notice is 
not shown to have been issued under a 
statutory obligation, and the tenant had his 
three months and the suit was not instituted 
until after the expiration of that time. In 
this case, there seems to me to have been a 
perfectly good tender of the agreement as 
mentioned in the section and, the tenant not 
having availed himself of that, the plaintiff 
was entitled to institute the suit. 1 think 
the decision of the learned District Judge 
must be set aside in this respect. 

Then, as regards the oross-appeal. That 
was not disposed of by the learned Judge 
of the lower Appellate Court beoanse he 
thought that the point which he bad 
decided, although purely technical, was 
sufficient to dispose of the whole case. As 
regards the actual service of what is called 
in the Statute the agreement, that is, the 
proposed agreement, on the tenant, the fact 
that there was such a service has been 
adjudicated on. The case was decided 
against the plaintiff on the grounds, first, 
that the so called original had not been 
served, and seiomUy, that the notice that 
accompanied the original was not iu 
accordance with the terms of the Statute. 
1 have already de%lt with these points. First 
of all, the document served on the tenant 
was just as much an original as any other 
copy, and secondly, no notice under the terms 
of the Statute was neoe.s8ary. Howtver, these 
points have been adjudicated on between the 
parties and you cannot have the same points 
argued in the cross-appeal as in the appeal. 

But another point has not been adjudicated 
on, and that is as to whether the defendants 
are non-oocupanoy raiyati because section 46 
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of the Beugal TenfiD(*y Aot only applies 
if* tbe landlord establishes that the tenants 
are raiyats with non-ocoupancy rights. That 
point has not been decided and the case 
must go back to the Court of appeal 
below to have the rest of the cross -appeal 
decided as to whether or not the defendants 
are non -occupancy raiyats. If the learned 
Judge decides that they are non-occupancy 
raiyats, then he must proceed to settle the 
fair and equitable rent under the other 
provisions of section 46 of the Bengal 
Tenancy Aot. If, on the other hand» the 
Judge finds that the defendants ^re raiyats 
with rights of occupancy, then the other 
part of the case which has been kept in 
abeyance— what exactly that means I do 
not know — will be disposed of. 

The present appeal is, therefore, allowed 
with costs both in this Court and in the 
lower Courts and the case is sent back to 
the Court of appeal below with the above 
remarks. 

Shamsol Hitda, J. — I agree. 

Nos. 474 AND 475 ok 1916. 

The order made above in appeal No. 
will apply to these oases also. 

A ppea Is a J lowed ; 

Co remanded. 


OUim JUDICIAL COMMISSIONER’S 
COURT, 

Skcond Civir. Appeal No. 291 ok 1916. 
September 14, 1917. 
present/: — Mr. Stuart, A. J. C., and 
Mr Ranhaiya Lai, A. J, C. 

The Hofdhle Mnharo.ia Sir BITAGWATI 
PRASAD SINGH, K. C. I P]., 

OK BALRAMPUR P]STATE 
Plaintifk — Appellant 
versus 

FMa MUHAMMAD ABUL HASAN KHAN 
OK BILAHRA ESTATP:— Defendant 
— Respondent. 

Small Cause Ctynrt, nuif ronni mhh* hy — Jtirhdictioji 
— Contribution suil. 

A suit for coutrihution is not exempted from tho 
cognizance of a Court of Small Causes, [p. 238, col. 1.] 
Appeal from the decree of the District 
Judge, Gonda, dated 8th May 1916, up- 
holding that of the Munsif, Utrsula (Gonda), 
dated 13th March 1916. 

FACTS of tl e case appear from the follow'- 
ing Order of Reference by the Judicial 
Cfctnnpssi'oner:— r 


have decided after consideration to 
refer this case for disposal to a Bsnoh. 

The suit was one for contribution and 
the facts are as follows: - The plaintiff, the 
Maharaja of Bairampur, being the mort- 
gagee of an 8 anna share in the Taluqi of 
Birwi Mahnnn, brought a suit for arrears of 
rent against four persons who were the 
thekadars of a village called Kapurpur and 
obtained a decree. Subsequently the Maharaja 
and the defendant-respondent the Raja of 
Hilahra (who owned the other S-anna share 
of the taluqa) joined in issuing a notice 
of ejectment against these thekadars under 
the provisions of the Oudb Rent Aot. A 
.suit to coutesi the notice wa.s hied by 
thekadars, who lost their case in the Court 
of Hrst instance but won it in appeal with 
the result that the Maharaja and the Raja 
were oast in costs of considerable amount. 
Subsequent to the passing of the appellate 
decree the Maharaja of Balrampur applied 
for execution of his decree for rent against 
the thekadan: the latter applied for set- 
off of the sura awarded to them as costs 
in tbe ejectment suit and this was allowed, 
the consequence being that the entire costs 
were paid by the Maharaja. He now sues 
to recover from the Raja of Bilahra his 
prop(»rtionate share of those costs, and his 
.suit has been dismissed by both the Ocurfs 
on the ground that suds a suit for con- 
tribution does not lie. They have relied 
upon two authorities of this Court, one a 
ruling of Mr. Charnier reported as Musa^n* 
mat Kaniz Fiz,a Bibi v. Sheo Xarain Misr 
(1), the other a recent ruling of Mr. Stuart 
reported as Jamsked Alt Khan v. Zahur- 
ul-Hosan Khan (2). 

The facts of the case decided by Mr. 
Chamier were not the same as those of the. 
case before me, for the plaintiff was seeking 
to recover from the defendant a share of 
certain costs which had been made payable 
under a decree to which the defendant was 
no party. Mr. Chamfer, on the authority 
of the ruling in Punjab v. Petam Singh (3L 
decided that the plaintiff could not recover. 
According to him the reasoning in the judg- 
ment just mentioned was unanswerable. 

Tbe facts in the case were similar to 

(1) 10 0. C. TG8. 

(2) 35 Ind. Gas. 357; IS O. C. 34G- 

(3) 6N.W.P. n. C. R.192 



Vol. XLVl INDIAN CASES. 2.S7 

ISHAGWATt PRASAD S1S(4H V, ItfUHAMMAD ABDUL BASAN KHAK. 


those of the case which Mr. Chaniier was 
considering and the reasoning which Mr. 
Chamier aooeptod is set oat at page 19'v) 
of the report in the following langviage: — 

‘We see no sufficient reasoii for departing 
from the ordinary rule with regard to costs. 
When a joint debt is incurred, it is in 
contemplation of the parties that it will 
1)C paid without suit. Although every one 
of the persons who may be under the joint 
liability must be presumed to engage to 
contribute his fair share to its satisfaction, 
they are not to te presumed to engage to 
pay their shares of the coats of litigation 
to which they may not be parties and over 
which, whether it be more or less protracted, 
they may have no conirol. 

*7/ persons who are under a joint UalnWy 
are jointly sued a*-d a decree passes for the 
debt and costs ugaiust both nj ihem^each lei r, 
under <i joint liahiUiy m virtue oj a decree is 
hound to cortirihuU in respect hoik of debt and 
costs his shore -v the dec ee. Where only one 
of several co- contractors is sued, lie cannot 
call upon his co contractors to contribute to 
the costs of the suit.’ 

Without committing myself to the whole- 
hearted acceptance of this doctrine which 
appealed so strongly to the learned Judge 
responsible for the ruling in Musammat 
Kaniz Fizza Bihi v. Sheo Narain Misr (1), 
I may h 3 permitted to ob.'orve that it 
does not appear to me to be applicable to 
the case where the joint liability of the 
parties to the suit for contribution has 
arisen out of a decree as distinguished 
from a contract, This indeed seems clear 
from the passage which I have underlined 
(italicised) above. Whatever state of mind 
may be imputed to parties who enter into 
an agreement which imposed upon them a 
joint liability for the payment of a sum of 
money, it is obvious that the contempla- 
tions of the parties can have nothing to 
do with the matter when the Court passes 
a decree imposing upon them a joint and 
several liability for payment of damages 
or costs on both The liability is imposed 
regardless of the state of mind of the 
parties and they must accept the consequent 
legal relation, whether they like it or not. 

Is that legal relation to be altered by 
the mere accident of the choice of a decree- 
holder, who under the law has the option 
of realising the judgment-debt from one or 


«>tlier of the judgraeiit-dehtort.^ When one 
of the debtors has been compelled to pay 
the whole debt, can the others turn round 
and claim that they have been released 
from their obligations by reapon of the 
action of the decree- holder over which none 
or the judgment-debtors has any control? 
Surely not. If the cape does not come 
under section 69 of the Contract Act (a 
matter regarding which there has been a 
conflict of judicial authority), it certainly 
seems to come under peotion 70, and I 
altogether fail to see why the judgment- 
debtor who has satisfied the whole debt 
should be debarred from suing his joint 
judgment-debtors to enforce the obligation 
arising out of the joint decree. 

With regard to Mr. Stuart's decision in 
Jamshed Alt Khan v. / .ihur^uUHasan Khan (2) 
the facts are not stated in the judgment. 1 
have referred to the record and find that the 
case was one of a decree against two defend - 
ante. One of them was obliged in execution to 
discharge the whole amount awarded for 
costs and he sued his joint judgment- 
debtor for his share of the costs. Accord- 
ing to the ruling the suit was not maintain- 
able, Mr. Stuart followed the opinion of 
Mr. Chamier in the earlier case and I 
think 1 have succeeded in showing that 
the facts were different and that the ratio 
decidendi of the High Court which Mr. 
Chamier adopted is altogether inapplicable 
to the case where the joint liability of the 
parties to the contribution suit has its 
origin in a decree of Court. 1 cannot 
assent to the proposition laid down in the 
head-note to the ruling in Jamshed AU 
Khan v. Z ah ur-uh Hasan Khan (2) that a 
suit for contribution in respect of costa is 
not maintainable. 

I have only to add a few words with 
respect to an observation of the learned 
Judge of the Court below in his judgment 
in the present case. Apart from the authori- 
ties just referred to, he thought the suit 
was not competent on the ground that a 
Court of Equity is not bound to decide a 
pecuniary dispute between two wrong- 
doers. No doubt the learned Judge had 
in mind what was laid down in the well- 
known case of Merrytpeaiher v. Nixan (4), 

(4) (1799) bm.b.C. (9lh Md.) Vol. IT, 569; (I2th Kd.) 
Vol. 1, 443;8 T. E. 186} 101 K R. 1337} 16 R. R. 810. 
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naniely, that there is no right of ooiitribu- 
tjou between jDint tort feasors: bu!: he has 
given far too wide an interpretation of 
this rule of law. It is well settled that 
there are limits to the application of this 
doctrine. Lord Denman in BeMs v. Oibhtns 
(5) observed; — ‘The general rule is that 
between wrongdoers there is neither in- 
demnity nor contribution; the exception is 
where the act is not clearly illegal in 
itself:’ and the principle does not extend 
to oases where the plaintiff is a tort feasor 
by inferenc9 of law only. 

And lastly it is to be observed that the 
issuing of a notice of ejectment under the 
Oadh Rent Act, even if the notice is sot 
aside after contract, is not a tort, i.e,, an 
actionable wrong. The parties to this present 
appeal are not joint tort feasors. For the 
above reasons I refer this appeal to a Bench 
for decision.” 

Shaikh Shahid Husain, for the Appel- 
lant. 

Syed Alt Mohammad, for the Respond- 
ent. 

.lUDGMliiMT. — The hearing of this appeal 
has been referred to a Bench by the order 
of the Judicial Commissioner with special 
reference to a point of law. We regret 
that we are unable to express any opinion 
on the point referred. It escaped the 
notice of the Counsel of the parties and 
the learned Judicial Commissioner that the 
suit was a suit of which a Court of Small 
Causes could take cognizance, it was not 
a suit of the nature specified in the Second 
Schedule of Act IX of 1387. This is the 
conclusion at which the learned Judicial 
Commissioner arrived in Sura^ Baksh Singh 
V. Uaghubar Singh (6). The valuation of 
the suit was Rs. 4 It is thus clear 

that no second appeal can lie under the 
provisions of seotion 102, Act V of 1908. 
»uoh being the case, we feel ourselves 
precluded from expressing any opinion on 
the merits. The appeal is, therefore, dismiss- 
ed. Costs on parties. 

Appeal dismissed, 

(5) (1834) 2 Ad. A E 57 at p. 74; 4 N. & M. 64; 4 
L. J. K. B. 1; 111 E. R 22; 41 R. tt. 381. 

(6) 24 Ind. Cas. 28; I O. L. J. 244; 4 O. & A. L. R. 
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PATNA HIGH COURT. 

First CivrL Appbal. 

January 28. 1918. 

Present : — M ^ J ustice R^e 

Musammat NOOWOOAQAR OJATN— 
PlUlNTifp— Appellant 
versus 

SHIDHAR JHA-DiFENDANT— 

Respovdbnt. 

Court Fj** 8 Act of s 7 iv) - — Sp'irifie 

Bdief Act (I of 1877^, «. ‘dQ—Suit to avoid rejiitsrjd 
deed -^Court-fee payable 

A plaintiff suisig for fclui canc'illation of .a dooii- 
merit nud'^r sei’iti on 3loftli*r SpJciHi! II ilief Act is 
iioi. entitled to rt;duce the Oourt-fee payable on his 
plaint by an aBaortiou that the suit falls under 
Chapter VI of tin? Act. fp ^30, col. ».J 

On an adjudication nndor section 3'.! of the Speci- 
fic R>li 'f Act thitad .r?d is void tli'3 CJourt is 
required by law, if the instruinent lias b'jon regis- 
tered, to send a copy of jts d.rcroo to tli olH.?3r in 
whose office the iristrurnont has been re«gistered, and 
this forwarding of the copy of tbr* dc'cree to the 
Registrar i.s a ooiHequeiitial relief WiM>Tj which an ad 
vol o'evi Ooiirt-fec must b:; paid. [ p. dAi), col. 1.] 

FACTS. — The plaintilf brought a suit to 
avoid a registered dded of gift execute! by 
her in 1917 in respect of 23 highas of land. 
The plaintiff stated in her plaint that the 
defendant had got her to execute the deed 
by falsely giving her to understand that it was 
a bond for R^ 50, the money being required 
for a pilgrimage to Benares which was suggest- 
ed by the defendant and which he after- 
wards got her to abandon by representing 
that cholera was rife at Benare.s. The 
plaintiff valued her relief at Rs. 6,000, but 
paid a Court fees of Rs. 10 only. The suit 
having been dismissed on other grounds, the 
plaintiff appealed to the High Court and 
again paid a Court fees of Rs. 10 only on 
the memorandum of appeal. The Stamp 
Reporter, relying on the decisions in Para^ 
thayi v. Sankumani (1), Samiya Mavali v. 
Minammal (2), Arunachalam Chetty v. Banga- 
samy HUni (3), Parvatihai v. Pishvanath 
(4) and Sanak ('hand v. Jiwan Mai (5), sub- 
mitted that an ad valorem Court-fee on the 
value of the relief sought in the plaint and 
in the memorandum of appeal should have 

(1) 16 M. 294; a Ind. Dec. (.\. b.) 656. 

(2) 23 Al. 490; 10 AI. L. J. 240; S Ind. Dec. (n. a.) 
744. 

i3) 2S lad. Cas. 79; 38 M. 922:28 Hi. L. J. 118; 
(1915) M. W. N. 118; 17 AI. L. T. 154. 

(4) 29 fi. 207: 6 Bam. L. R. 1123. 

(5i 25 Ind. Gas. 435; 85 P. B. 1914; 287 P. L. B. 
19X4. 
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been paid under section 7, clause (’ »)* ><«ub- 
section (c) 6f the Court Fees Act. The 
report of the Stamp Reporter was contested 
before the Taxing Officer and reliance was 
placed on Karam Khan v. Varya i Singh (6) 
and section 39 of the Specific Relief Act. 
The Taxing Officer, agreeing with the 
decisions of the Madras and Bombay High 
Courts, was of opinion that the case came 
under section 7, clause (iw) (c), of the Court 
Fees Act. The matter was referred to the 
Taxing Judge. 

Messrs. Lichmi Narain Sinha and L, K, 
Jha, for the Appellant. 

JUDGMENT. — This is clearly a suit 
under Chapter V of the Specific Belief Act. 
lam of opinion that the plaintiff is not en- 
titled to reduce the Court fees payable thereon 
by an assertion that it falls under Chapter 
VI. Jd coming to this conclusion I have 
considered the cases of 'Vaconrdeen I'ewarry v. 
Nawal^ Sy^d AH hlossnu Khan (7), 

Karim Khan v. Daryai Singh (6), 

Parathayi v. Sanhumani (1), Samiya 
MavaltY* Minamnidl {2)f Shrirnant Sagajirao 
V. Smith (8) and Parvatihai \\ VUhva.’' 
nith (i). Trie latter decision, if I may 
say so, is cdearly a correct decision. On 
the adjudication that a deed is void the 
Court is required by law, if the instrument 
has been registered, to send a copy of its 
decree to the officer in whose office the 
instrument has been so registered, and as 
held in the cases of Parathayi v. Sankumani 
(1) and Parvatihai v. Vuhvanath (4), 
this forwarding of the copy of the decree 
to the Registrar is a consequential relief 
upon which an ad valorem Court fee must be 
paid. The plaintiff cannot avoid payment 
of this Court- fee by omitting to ask for this 
necessary consequence of the decree sought. 

Appeal dismissed, 

(6) 6 A. 831; A. W. N. (’883 55; 3 liid. Deo (k. s.) 
»17. 

(7) 21 W. R. 340; 13 H. L. B. 427; J I. A. 192: 3 
Sar. P. 0. J. 368. 

(8) 20 B. 730; 10 liid. Doo. (n. a.) 1061 


MADRAS HIGH COURT. 

Second Civil Appeal No. 820 of 1915. 

November 2, 1917. 

Present: — Justice Sir William Ayling, Kt., 
and Mr. Justice Phillips. 

SUBBARAYA CHETTIAR (dead) and 
ANOTHER — Plaintiffs — Appellants 
versus 

PAPATHl AMMAL alias LAKSHMl 

AMMAL AMD OTHERS — DlFii'NDANTS 

Respondents. 

Provincial Insolvency Act (III of 1907 *, if. 16 

Outer of adjtulicofiou, efferi by undischarged 

insolvent after vestiny order, maintainahility c/— 
Apiieal, right of. 

After the passing of an order of adjudication 
and the vesting of the iusolvoiit’s property in the 
OtHcial Receiver under section )6 of Act III of 
1907, the insolvent is ipm facto divested of the 
same and can have no vi?8tod intorest in the pro- 
perty until after it is restored to him after adminis. 
tmtioii. The ineolvent cannot maintain a suit in 
I'espect of such property, nor has ho a right of 
appeal agnin.st any decree ^lassed in a suit institut- 
ed by him, the Ofltciiil Assignee .‘ilono i»eiiig cotHpe- 
lent to sue for enforcing the rights possensed by 
the insolvent at the date , of adjudication. Fn 2 A(i 
col. I J ’ 

Sriramtilu Naiduw Andalainmal, 30 M. 145; 17 WT, 
L. J. 14, distinguished. 

Second appeal against the decree of the 
District Court, Tanjore, in Appeal Suit 
No. 815 of 1913, preferred against the decree 
of the Court of the Subordinate Judge, 
Kumbakoiiarn, in (Jriginal Suit No 50 
of 1912. 

Mr. T, JL Venkatarama Sastriar, for the 
Appellants. 

Messrs. S, T, Srinivasa Gopalachariar, A, 
Krishnasami Iyer and R, Ramachandra 
Iyer, for the Respondents. 

JUDGMENT. — In this case an objection 
has been taken that appellant has no right 
to appeal. Two grounds are put forward, 
(1) that plaintiff, being an insolvent, had 
no right to bring the suit and consequently 
has no right of appeal, and (2) that even 
if he had a right to sue, the right of 
appeal was taken away by the intervention 
of the Official Receiver after plaintiff 
obtained a decree in the Original Court. 

At the date of suit Ihe plaintiff was 
an undischarged insolvent, and under section 
16 of the Provincial Insolvency Act all his 
property vested in the Official Receiver, who 
would then have the right to sue in 
respect of that property. It is, however, 
contended for the appellant that he had the 
permuHiioii of the Official fieoeiver to bring 
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this suit, and, therefore, could do so 
inasmuch as there remained vested in him 
an interest in the property, as would appear 
from the fact that any residue of his 
estate after administration in insolvency 
would be returned to him. This contention 
must, however ,be rejected, for when the 
property becomes vested in the Official 
Receiver, the insolvent mast ipso facto be 
divested of the same, and can have no vested 
interest in the property until after it is 
restored to him after administration. Sadodtn 
V. Spiers (1) is authority for the proposition 
that the Official Assignee alona is competent 
to sue for enforcing the rights to property 
possessed by an insolvent at the date of 
adjudication iridc also Ramasfimy Iyengar v. 
liamalinga Mudaliar (2) and Ramasami 
Aiyangar v. Fat^adai Chetty (3)j and there is 
no authority to the contrary. Reliance is 
then placed on Sriramnlu Naidu v. A tidal- 
ammal (4\ where it was held that an undis- 
charged insolvent could sue in respect of 
property acquired after his ad:judication and 
before the intervention of the Official 
Receiver. That case, however, is based on 
the rule in Cohen v. Mitchell (5) that until 
the trustee intervenes, all transactions by a 
bankrupt after his bankruptcy with any 
person dealing with him hona fide and 
for value in respect of his self -acquired 
property, whether with or without knowledge 
of bankruptcy, are valid against the 
trustee.” That rule now appears to be 
embodied in a modified form in section 47 
of the liankruptoy Act of 1914, and appears 
to be for the protection of a third party 
who deals hona fide with an undischarged 
bankrupt. Whether the rule can be applied 
so as to give a right to sue in respect of 
such property need net be considered now, 
for, as pointed out in Sundarappaiyar v. 
Arunachella Ghettiar (6), the ruling in 
Sriramulu Naidu v. Andalammal (4) does 
not refer to property in the possession of the 
insolvent at the date of adjudication. We 
must, therefore, bold that plaintiff had no 

(1) 3B. 437; 4 Ind. Jur. 248 and 360; 2 Ind. 
Dec. (n. s.) 291. 

(2) 22 Ind. Cas. 687. 

(3) 23 Ind. Gas. 8! 3. 

(4) 30 M.145; 17 M. L. J. 14. 

(6) (1890) 25 Q. B. O. 262; 69 L. J. Q. B. 409; 68 
L. T. 206; 38 W. B. 661; 7 Morrell 207. 

(6) 81 M. 493; 4 M. L. T. 188; 18 M. L. J. 487. 


right to institute this suit and consequently 
the second objection taken need not be con- 
sidered. This second appeal is dismissed 
with costs. 

The Court-fee due must be paid to 
(fovernment by appellant. 

Appeal dismissed, 

M. c. P. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Sicco.vD Civil Appkal No. 141 of 1916. 

December 22, 1917 
Present: — Mr. Batten, A. J. C. 
PARWATRAO - Plaintiff- 
Appellant 
vet sus 

RAMJI ANi> orHLtis — D efendantc; — 
Re'^pondents. 

C.V.I Prr.-cd^trr Codr CAr.t I' of lOOS;, Si'h. Ill, 
par:i. J1 — Sale-dccu, c.rrntfcd, }t\t n-ol. rnjistorrd — 
VoVrr:or, ]trrni.is<ion, ijranted hy, Irjorc rnj'yf I'iiUo'ij 
validity of. 

PiaiutitI sued tor possession of pr<.)j)oriy under a 
s.ilo-tiood «.‘v.50u:.uil during ilu* pendonoy of an 
nl-lachnient wheri the oxturutiou ].roccoding.s were 
before tlio OoUci?t.or, ^vllO accorded liis sanction to 
the salo after t'uo execution but before tla; registra- 
tion of the sale-deed: 

Held, that permission having been granted 'Aldie 
the sale wus coulplet(^ foi‘ want of rogisirution, IIaO 
sale was not v(nd. [ p. 241, col. 1.] 

Appeal from the decree of the Court of 
the Divisional Judge, Nagpur, dated the 3rd 
December 1915, in Appeal No. 76 of 
1915. 

Dr, H. S, Gour and Mr, A. F. /jimerd% 
for the Appellant. 

Messrs. Jf . R. Kinkhede and V, D. Kale^ for 
the Raspondents. 

JUDGMENT. — The facts are as follows. 
The plaintiff sues for possession under a 
sale-deed executed by the 1st defendant 
Ramji on the 9th August 1914. The plaint- 
iff had in October 1913 attached the pro- 
perties, the subject of the sale-deed, in exe- 
cution of a money-decree, and the execution 
proceedings were transferred to the Collector. 
While the proceedings were still pending, 
the judgment-debtor executed the sale-deed 
in question without the previous sanction 
of the Court or of the CoUeotor. On the 
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10th August, the parties to the deed applied 
to the Munsif to sanotion it and he re-trans- 
ferred the prooeediiigs to the Colieetor. On 
the 18th August the Collector made the 
endorsement ** permission granted ” on the 
sale-deed, which was registered on the 20th 
August. The learned Divisional Judge has 
held that the sale is void, as the Collector’s 
sanction could not ratify a sale already made 
without his sanction. 1 am of opinion that 
the view taken by the learned Judge is 
incorrect. The sale was not complete until 
the deed was legistered, as registration was 
necessary. The Collector sanctioned it be- 
fore it was registered. The written per- 
mission was given while the sale was in- 
complete. I tind nothing in Salu Bai v. 
Bajat Khan (1) that a sale which receives the 
written sanction of the Collector after execu- 
tion but before registration is void. In this 
view of the case 1 reverse the decree of the 
Divisional Judge and restore the decree of 
the Subordinate Judge dated the 14th May 
1915. Costs of the 1st Court will be paid as 
ordered by that Court. The defendants 
Nos. 2 and 8 will pay their own and plaintiff’s 
costs in the two Appellate Courts. 

Appeal accepted, 

0) 4aind.CttB. 200; L. a. ISO. 


CALCUTTA HIGH COURT. 

Appral fkom Appkllatk Dkokre No. 1228 
OF 1916. 

August 24, 1917. 

Present', — Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beachoroft. 

PADMA LOCHAN PATAR— Dependant- 
Appellant 
versus 

CHRIS CHANDRA KIL— Plaintiff- 
Respondent. 

Limifiition Act (IX. of IPOS), .v, 19, Sell. /, Art. 78 
— Acknowledgment — Payment hy chcqu>e — Ckeque di.<- 
honoured— Limitation — Civil Procedure Code {^Art I' of 
190S), 0. VI, r, l7 — Amendment of plaint^ when to 
be alloived. 

The fact that the defendant, in a .suit Vj rrcoviiv 
money allegod to he dm* on accounts taken between 
the parties, sent to the i^laintiif a hiindi and a che(|ue 
which were dishoiu.ured on presentation, cannot 

16 


attract ihc applicutiuA of Article 78 of the Limitation 
Act to the suit. [p. 242, col. 1.] 

The mei*o delivery of such a hundi and cheque does 
not constitute an acknowledgment witliin themcaning 
of section 19 of the Limitation Act. [p. 242, col. 1.] 

All application for unioudiuont of a plaint in 
.second appeal was rofusetl by the High Court on 
the ground that if the aniondiiLent were granted, tin* 
plaintiff would be able to .start afrosh on allegations 
wholly iiiconsistoiit with those made in the original 
plaint, [p. 242, col. 2.J 

Appeal against the decree of the District 
Judge, Bankura, dated the 30th March 1916, 
modifying that of the Subordinate Judge, 
Bankura, dated the 25th January 1915. 

Babas Birai Mohan Moju'indar and Bhagu 
rath Ghunder Das, for the Appellant. 

Dr. Dwarka Nash Mitter and Babu Bejoy 
Kumar Bhattacherjee, for the Respondent. 

JUDGMENT. — This appeal arises out of 
a suit for recovery of Rs. 3,954-4-0. The 
Court of ffrst instance gave the plaintiff a 
decree for Rs. 976-6-0. Upon appeal, 
the District Judge has modified that decree, 
and we have before us an appeal by the 
defendant as also a memorandum of cross- 
objection by the plaintiff. The appeal and 
the cross-objection rai.se two questions 
upon which the Courts below have taken 
divergent views. The first question relates 
to a sum of Rs. 168-8-6; with regard to 
this, the defendant contends that the 
claim is barred by limitation. The second 
question relates to a sum of Rs. 2,000; 
with regard to this, the Court of first 
instance dismissed the suit, but the District 
Judge has granted the plaintiff leave to 
abandon his claim with liberty to institute a 
fresh suit under Order XXI II, rule 1 of the 
Civil Procedure Code, 1908. 

As regards the first point, there can be 
no doubt that the sum really accrued due 
more than three years prior to the institu- 
tion of the suit. The plaintiff contends 
that the claim is not barred by limitation 
under Article 78 of the First Schedule to 
the Indian Limitation Act. Ue relies upon 
the circumstances that the defendant sent 
him on the 26th February 1911 a hundi 
for Rs. 300 and on the 22nd July 1911 a 
chelae for Rs. 50, which were dishonoured 
on presentation. His case consequently is 
that this attracts the application of Article 
78, which provides that a suit by the payee 
against the drawer of a bill of ex- 
change (which has been dishonoured by 
non-acceptance) must be instituted within 
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three years from the date of the refusal 
tu aooept. The suit before us, however, is 
not one of this desoriptiou. It is a suit 
to recover niqney alleged to be due on 
aooouiits taken between the parties; to a 
suit of this desoriptioii, Artiole 78 oaii 
have no possible applioation. On behalf of 
the plaiutifP, this was clearly realised and an 
endeavour was made to support the decree 
of the District Judge on the ground that 
the delivery of the fiundi and the oheauo 
oonstitiiied an acknowledgment within the 
uieaniug of section 19 of the Indian Limit* 
atioD Act. In our opinion, there is no 
foundation for this oonteiition. The decision 
in ii^aman v. K^|^rai;an (1) is clearly distin- 
guishable; there the cheque w'as accompanied 
by a letter which contained an acknowledg- 
ment sufficient for the purposes of section 19. 
We must hold that the view taken by the 
Subordinate Judge in this respect was correct 
and his decision should not have been revised 
by ihd District Judge. 

As regards the second point, no order 
could properly have been made under rule 1 of 
Order XXI II. The plaintiff sought to recover 
Hs. 2,000 upon certain allegations which 
were found untrue by the Trial Court. On 
appeal the District Judge came to the same 
conclusion, but he held that the plaintiff 
might be permitted to abaiidou the claim, 
with liberty reserved to him to institute a fresh 
suit on the same cause of action. The 
plaintiff subsequently presented an applioation 
to the District Judge, whereupon an order 
was made under rule 1 of Order XXIII. The 
plaintiff, however, notwithstanding this 
order, has preferred a cross-objection to 
this Court, to the effect that the view 
taken by the Courts below as to this sum of 
Rs. 2,000 is not correct. We are of opinion 
that, in such circumstances, the order 
under rule 1 of Order XXIII should not have 
been made. 

As a last resort, the plaintiff seeks for 
leave to amend his plaint. We 
are not unmiudfui that under rule 17 of 
Order Vi very wide powers of amendment are 
vested in the Court : but we are clearly of 
opinion that the application of the plaintiff 
for leave to amend bis plaint at this stage 
should not be entertained. The object of 

(1)7M. 392;8 1ud.Jur. 186; 2 lud. Dec. (n. s.) 

m. 


the proposed amendment is to abandon the 
claim deliberately put forward in the Trial 
Court and persistently reiterated in the Court 
of Appeal below. If the amendment is 
granted, the result will follow that the 
plaintiff will start afresh on allegations 
wholly inconsistent with those made in the 
original plaint, and, to support the new 
allegations, he must bring forward evidence 
directly contradictory to the evidence already 
placed by him on the record. Such a feat 
he should not be encouraged to perform ; 
Kokilasari Dasiy. Mohunt Rudranand Qosivami 
(2), Ghurphehii V. Purmeskar Dayal Dubey (3), 
Mokesh Chunder Bose v. Radha KUhen 
Bhaitdcharjee (4), Ktsandas Enpehand v. 
Ruckappa VMoba Shiloant (o), Ramji Ram 
V. Salig Ram (G), Sri Rang Behary Lai v. 
HanMieyya fjul (7). 

The result is that this appeal is allowed, 
the decree of the District Judge set aside 
and that of the Court of first instance 
restored, subject to this variation that inter- 
est will run at the rate of six per cent, 
per annum as allowed by the District Judge. 
This order will carry costs both here and in 
the Court of Appeal below. 

Appeal allowed, 

{2) u C. li. li . ti27> 

(3) 6 U. L. J. 653 

( 4 } 6 C. L. J. r»«0; 12 C. VV. N. 28 . 

(5) 4 Ind. Cii». 726; 3-i B. 641| 11 Hoin, L. R. 
i042, 

(6) 11 liid. Caa. 481; 14 C. U J. 1H8. 

(7; 13 iiicl. Cas. 128; 15 G. L. J. 439. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil AprjBAL No. 38 of 1917. 

November i9, 1917. 

Present : — Mr Lindsay, J. C. 

Mtr BTIZaD HUSAIN— Defendant- 
Appellant 
versus 

Munsht BENI BAHADUR— Plaintiff 
— Respondent. 

Transfer of Frojjerty Act \1V of 1882), fi. 61 — Com* 
penHution for improvements — Purchaser for value from 
limited owner, position of—JHquitahU principles. 

W here a purchaaer kuowa or is presumed to know 
that the vendor can sell only under certain^ ciroam* 



INDIAN OASES. 


213 


Vol. XLV] 

ftTIZ.D UU&41N r. BENI BAHADUR. 

slaiioes and ho oithnr knows ihab siioli circuinst.aiicos 
do not. oxist or wilfully abstains fniin making any 
inquiry on the subjo<*t, the irioro fact that lio pnr- 
ciiasod for couRldoration will not sullico to show j^ood 
faith and tio w'ill not bo able to olaiin compuiisatioii 
under section 51 of the Transfer of Proiiorty Act for 
iniproveiuonts olToc.tod by him. I p. 24 1, col 2.] 

Apart from the ]>rovisioiis of si'crion 51 c»f tin* 
Transfer of Property Act, howevi*r, an equitable ricfht 
may arise in fav'onr of the owner of a limited ini crest 
who makes improvements on tfic lU'operty in his 
posRCSBion. Tp- ‘*^^5, col. l.J 

Kut this rijjlit can only come into oxi.stenc*e if it 
csin be shown that the true mvner stood aside and 
abstained f)'oin asserting his riirhis. Tiiere iniiRt be 
in such cases Home equity arising out of the coiiduet 
of the true owner and further, ajiart from the con- 
duct of the owner in this connection, the rif^ht cannot 
come into existence iinloaR it is foiiiul that the per- 
son in po.s 80 flsioii was under a uiiRtakeii belief that 
ho had a permaneui interest in the property, [p. 245, 
col. 1.] 

Appeal from the decree of the Seooud Addi- 
tional .Indge, Lttoknow, dated the 1 8th Ueoem> 
her I91d, reversing that of the Additional 
Munsif, Lucknow, dated the 15th March 191(). 

The Hon’ble Pandit Onkaran Nath Mura 
and Pandit Ilarkaran Nath Misra, for the 
Appellant. 

liabu Jhaheshivar Nuth SuvaUafa^ for the 
Respondent. 

JUDGMENT. — This is a defendaut^s appeal 
arising out of a suit for ejectment brought 
by the plaintiff-respondent Beni Bahadur for 
the purpose of recovering possession of a 
house. There was also a claim for mesne 
profits. 

The facts of the case are a little com- 
plicated and reqiuire to be set out at some 
length. The property in dispute consists of 
a plot of land situated in the city of Lucknow 
upon which there is at present standing a 
pacca house. It is said that this plot be- 
longed originally to one Ram Prasad Kayastlia 
who died some time in the year 1876. It 
is stated that at the time Ram Prasad died 
tlie only buildings standing on this plot of 
land were a * InwhcJia tialnn ” and a hothri, ** 
In fact the ground J^npears to have been 
ii.se'a as a small garden and tl.cne buildings 
were for the residence of the mail. 

Ram Prasad left a widow Mnsamrnat Chhogar 
Kuar, who survived him for many years. It 
is admitted that she died in the month of 
December 1908. On the I4th of October 
18^1 Muaammai Cbhogar Kuar sold the plot 
of land in dispute to her brother Mud ho 
Prasad. The property was sold for Rs. 80 
and in the bale* deed whiob was executed 


the property was described as consisting of 
** a piece of land used as a garden with a 
dalan and a kothri The price paid by 
Madho Prasai was Rs. 80. It has been 
found that after Madho Prasad acquired this 
property he set about building a house which 
he erected, it is said, at a cost of Rs. 1,500 
or lis. 2,000. Ill the year 1900 shortly be- 
fore bis death Madho Prasad made a gift of 
this property to his Gum, a man named 
Baba Baram Bilas. Baram Bilas in hia turn 
sold this property to Mir Buniad Husain on 
the .Trd of June 1902. Mir Buniad Husain 
was the father of the defendant- respondent 
Mir Efcizad liusain. The plaintiff in this 
case Beni Bahadur claims to be the rever- 
sioner of Ram Prasad. He is, it appears, 
the son of Ram Prasad's sister and the 
Courts below have found that he is the only 
relation of Ram Prasad who can claim as 
his heir. There is no longer any dispute 
as to this matter. 

A variety of defences were set up in the 
Court below but for the purpose of dispos- 
ing of this appeal it will not be necessary 
to refer to them all. It is now conceded 
that the legal title to this property is with 
the plaintiff and the only question outstand- 
ing is whether the defendant-appellant is 
entitled to any compensation before an order 
for hisdispoBBeBsiori is made. 

The case as to compensation was dealt 
with by both the Courts below with reference 
to the provisions of section 51 of the Transfer 
of Property Act. The Mnnsif was of opinion 
that in the oiroumstances the defendant 
could not be ejected without compensation 
being paid to him by the plaintiff. It. has 
been found that the house which now stands 
upon the land in dispute was constructed 
by Madho Prasad after his purchase from 
the widow; and it has also been found that 
since the date of the purchase by Buniad 
Husain a sum of about Rs. 500 has been 
spent oil repairing the property. For various 
reasons the Muiisif thought the case was 
covered by section 51 and accordingly, 
while giving the plaintiff a decree tor eject- 
ment, he ordered the payment of compensa- 
tion to the defendant, or in case the com- 
pensation was not paid, he directed the de- 
fendant to pay to the plaintiff Ibe value of 
the land. This decree has been reversed in 
appeal by the Additional tfudge. He was of 
opinion that the case could not be brought 
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within the purview of section 51 and that 
oonseaaeiitly the plaintiif was not liable to 
pay any compensation as a condition prece- 
dent to his obtaining possession of the pro- 
perty. 

The first point which has been argued 
before me is with reference to this question 
of compensation and the terms of section 51 
of the Transfer of Property Act. This sec- 
tion lays down that when the transferee of 
immoveable property makes any improve- 
ment on the property, believing in good faith 
that be is absolutely entitled thereto, and 
he is subsequently evicted therefrom by any 
person having a better title, the transferee 
has a right to require the person causing 
the eviction either to have the value of the 
improvement estimated and paid or secured 
to the transferee, or to sell his interest in 
the property to the transferee. In dealing 
with the law as laid down in this section, 
the learned Judge observed that the question 
which had to be determined was the position 
which Madho Prasad occupied with respect, 
to the land in suit. It is to be noted that 
the present defendant cannot be said to have 
improved the property for, a« has been 
mentioned, the pacca house was built on the 
plot by Madho Prasad. Whether the repairs 
which were done by the defendant after 
the date of his purchase could be treated 
as improvements under this section is a 
matter of some difficulty. I shall refer to 
this point later on. The Judge came 
to the conclusion that Madho Prasad was 
not a transferee who believed, or who could 
have believed, in good faith th it he was 
absolutely entitled to the property. The 
Judge pointed to the fact that Musamniaf 
Ohhogar Kuar was a Hindu widow who had, 
therefore, only a limited interest in the pro- 
perty. Ordinarily she could not transfer the 
property except for the period of her life. 
The Judge found that no legal necessity for 
the transfer bad been proved. Certain 
evidence was put forward on behalf nf the 
defendant for the purpose of showing that 
there was a legal necessity, but this evidence 
has been rejected as unreliable. The learned 
Judge also referred to the fact that Madho 
Prasad being the brother of the lady must 
have been acquainted with the circumstances 
and must also be taken to know the Hindu 
Law relating to the power of widows to trans- 
fer the property which they have acquired 


from their husbands. He found that Madho 
Prasad must have been aware that there 
was no legal necessity for the sale and that 
in these circumstances he could not claim 
to be a transferee who believed in good faith 
that he had an absolute title to the pro- 
perty he had acquired. This finding of the 
lower Appellate Court has been criticized here 
on a variety of grounds ; but it seems to 
me that I must hold that what the Judge 
has found amounts to a finding of fact with 
which I am not competent to interfere. 

The expression ** good faith ” is defined 
in section .*1, clause 20, of the General 
Clauses Act, which lays down that a thing is 
deemed to be done in good faith where it is 
in fact done honestly, whether it is done 
negligently or not. Certain facts have been 
found by the Judge to which 1 have 
referred above, and it appears to me that 
on those facts it was open to him to find 
that Madho Prasad could not have had an 
honest belief that he was the absolute 
owner of the property. Consequently, as 
the Judge observes, if Madho Prasad were 
alive he could not have set up a claim to 
oompensaliori under section 51. The con- 
elusion of the learned Judge on this part 
of the case is supported by a ruling of the 
Madras High Court reported as Nanjappa 
(wotindan v. Peruma iroundan (1). There 
it was held that where a purchaser knows, 
or must be presumed to know, that the 
vendor could sell only under certain circum- 
stances and he either knows that such 
circumstances do not exist or wilfully 
abstains from making any inquiry on the 
subject, the mere fact that he purchased 
for consideration will not suffice to show 
good faith; and he will not be entitled to 
claim compensation for improvements effect- 
ed by him. So much for the case set up 
by the appellant under section 51 of the 
Transfer of Property Act. It follows that 
if Madho Prasad acquired no right under 
this section, the defeudarit-appellaut, who 
has taken a transfer of such title as Madho 
Prasad had, cannot lay claim to any higher 
rights than Madho Prasad would have had 
himself. It may be, as argued, that 
Buniad Husain gave full value for the 
property to the person to whom Madho 
Prasad bad made a gift. But that does 

(1) 4 Ind. CiiB. 1ft; :12 M. 510; 6 M. L. T. 284; 19 
M. U J. 454. 
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not affeot the legal qaestion under con- 
sideration. If no right had arisen to 
Madho Prasad under section 51, then no 
such right could have passed by purchase to 
the appellant, 

A further question then arises. If section 
51 does not apply to the case, is there 
any other ground upon which ootnpansa* 
tion could be awarded to the defendant in 
this case!' Madho Prasad certainly did not 
come into possession of this property as a 
trespasser. He was in any cise the pur- 
chaser of a limited interest which would 
enure for the life of the widow, 1 think 
there can be no doubt that on the authorities, 
and apart from the provisions of section 
51, an equitable right may arise in favour 
of the owner of a limited interest who 
makes improvements on the property in 
his possession. But this right can only come 
into existence if it can be shown that 
the true owner stood aside and abstained 
from asserting his rights. There must be 
in such oases some equity arising out of 
the conduct of the true owner; and further, 
apart from the conduct of the owner in 
this oonneotion, the right cannot come into 
existence unless it is found that the person 
in possession was under a mistaken belief 
that he had a permanent interest in the 
property. This doctrine has been appealed 
to by the appellant’s learned Counsel for 
the purpose of assisting the case of his 
client; but it seems to me that the condi- 
tions are not satisfied which would justify 
me in holding that an equitable right had 
arisen in the appellant’s favour. To begin 
with we have the finding of the Court below 
that Madho Prasad could not have been 
under the belief that he had any perma- 
nent interest in this property. Coming 
now to Buniad Husain, the predecessor- 
in- interest of the appellant, it is probably 
the fact that he was under the belief that 
he had acquired an absolute interest in 
this land which would have entitled him 
to hold on to it as long as he chose. But 
then it cannot be pretended that the 
improvements erected on the land in dispute 
were made by Buniad Husain. It is true 
they were purchased by him but they were 
not made by him; and so on this ground 
it appears to me that the defendant-appel- 
lant has not made out a case for equitable 
relief, 


Then again there is another point to be 
considered. Jn order to entitle the holder 
of a limited interest in the property to 
equitable relief in this manner there must, 
as I have said, be some conduct on the 
part of the true owner in virtue of which 
the person in possession was encouraged 
to make the improvements. The law in 
this matter has keen expounded in a ruling 
of their Lordships of the Privy Council 
reported as Beni Ram v. Kundan Lai (2). 
After setting out an extract from a decision 
of the Allahabad High Court reported as 
G()pi v. Bisheshar (.*]), their Lordships 
observe as follows: — 

^*It is to be regretted that the loose 
and inadequate statement of the rule of 
equity, which is reported in Oopi v. 
Bisheshar (:4), should have been accepted, 
apparently without much consideration, 
by the learned Judges of both Appellate 
Courts. The proposition, if it were care- 
fully supplemented, might possibly be 
made to apply to the case where the 
owner of land sees another person erecting 
buildings upon it, and knowing that such 
other person is under the mistaken belief 
that the land is his own property^ purposely 
abstains from interference with the view 
of claiming the building when it is 
erected.” 

Jn dealing with this part of the case 
we have to consider the position of the 
present plaintiff Beni Bahadur. Up till 
the time of Musammat Chhogar Kuar’s 
deatii at the end of 1908 Beni Bahadur 
was in no sense an owner of the property 
in dispute. He was the prospective heir 
of the property, being the nearest relative 
of Ram PfAsad then in existence. But he 
cannot in any sense be described as the 
owner of the property; and it seems tome, 
therefore, impossible to apply this equitable 
doctrine on the footing that Beni Bahadur 
was the owner of the property in suit and 
could and should have interfered in order 
to prevent the appellant or his predecessor 
from erecting buildings on the land. It 
is pointed out that Beni Bahadur in the 
lifetime of Chhogar Kuar brought several 

(2) 21 A. 496 at p. 502; 1 Bom. L. R. 400; 3 C. W. N. 
602; 26 I. A. 68; 7 Bar. P. 0. J. 523^ 9 Iml Dec. ( N. %.) 
1022. 

^8; A. W. N. (1886) 100; 4 Ind. Dec (n. s ) 789. 
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daolaratnry suitR relating to .certain 
alienations which Musamnint Chhogar Kuar 
had made and it is claimed to be a 
significant fact that he never brought any 
such suit with respect to the property 
with which we are now concerned. All 
the sarije I cannot accept the argument 
that Beni Bahadur was necessarily under 
any obligation to bring such a aui% and 
his omission to bring a suit of this kind 
cannot, in my opinion, be considered as 
amounting to any act on the part of the 
owner by reason of which the person in 
possession was encouraged to lay out 
money in improvements. Beni Bahadur in 
the course of bis evidence was asked to 
explain why he had never brought any 
suit in the widow’s lifetime regarding this 
property, and his answer was that he did 
not consider that he had any right to the 
property so long as Musnmmat Chhogar 
Kuar was alive. In short it seems 
impossible to treat a mere reversioner as 
an owner for the purpose of applying 
this doctrine of equity. A may be a 
reversionary heir and he may do acta 

which encourage the person in possession 
to erect buildings of a permanent character. 
When the reversion falls in on the 
death of the life-tenant, B h the nearest 
heir in existence and not A. Would it 

be possible for the person in possession to 
set up an equitable right against B, on the 
ground that A who was the previous 

reversionary heir had encouraged the 
holder of a limited interest to suppose 
that he was in with a permanent title? 
I think It seems to me therefore 

that neither under section 51, nor under 
this doctrine of equity to which 1 have 
referred, can the appellant be said to be 
entitled to compensation in this case. 

It has been suggested that at any rate 
the lower Court ought to allow the 
defendant to remove the materials of the 
bouse before the plaintiff is given posses- 
sion. Here again I think the argument 
fails. The reversioner is entitled to the 
property as it stands at the time of the 
widows’s death. Here we have the fact 
that the widow died in 1908 and at that 
time the house had been built. 

It has farther been suggested (hat the 
appellant is entitled to the money which 
be laid out by way of repairs. This 


argument must fail for the same reason. 
It seems frum the accounts which were 
put in by the detendant t>>at the money 
he spent on repairs of the house was 
spent for the benefit of the tenant of the 
premises from whom the appellant was 
receiving rent. It is alf-o made to appear 
from the arcounts tljat the money was 
expended in the year J 907, that is, before 
the date of the widow’s death. I onxi see 
no reason why the plaintiff sliould not 
have the benefit of the law which 
entitled him to possession of the property 
as it stands at the time when the 
.socoession opens. The case may be a hard 
one, but the defendant- apirellant is in no 
worse position than any other person 
who has bought property from another 
holding under a defective title. He cannot 
set up the hardship to lumself as any 
ground for resisting the claim of the 
rightful owner ; and least of all when he 
has not been able to show that the rightful 
owner has done anything which would 
give rise to an equitable right in his 
(appellant’s) favour. 

I am satisfied, therefore, that the decision 
of the lower Appellate Court is correct and 
I dismiss this appeal with costs accord - 
iogrlr^ 

Appeal (Usmufffd, 


CALCUTTA HIGH COURT. 

Appeal kkom Order No. 408 ok 1915. 
February 19, 1918. 

Present: — Mr. Justice Teuncn and 
Mr. Justice Newbould. 

BEPIN BEHARl SEN — Judgment-debtor — 
Appellant 
versus 

KRISHNA BEHARl SEN— Decree-holder 
- Respondent. 

Civil procedure Code {Act V of 1908), s, 161, 0. XXi, 
rr. 18, 19 — Execution of decree for ftmaller swn, whether 
can be issued against >party to whom larger sum is 
payable by applicant — Appeal — Appellate decree^ 
■whether supersedes original decree which it affirms. 
When an appeal has been decided, tho original 
decree becomes merged in tlie appellate doitree and 
for purposes of execution as for purposes of amend • 
meat the fappelluie decree, eveol when it merely 
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affirms the original decree, is to taken as em- 
bodying aii(l»iiperso<ling that decree, [p. 24S, ceh •.] 

By a decree in a partition suit A hocamo entitled 
to recover the sum of Ra. 2,180 from B. d preferred 
an appeal against Unit decree, which was dismissed 
and he became liable to p.av to U Rs 5()fi by way of 
costs of the appo.al. Thereafter A applied for leave 
to appeal to His lVt.ajesiy in Council Imt this appli- 
cation was rejected and h(^ was directed l o pay to li 
further coats to the extent of Ks KO: 

lieLdf that f)r. the prijuiplos embodied in Order 
XXI, ruh^s 18 and J9, ami in a(‘eti()ii *r>l, Civil Pro- 
cednro Code, B was not onf ii.lod to takeout execution 
for the smaller sum a of Ra. r»0fi and R« 80 payable to 
him by A when a larger aum })ayahle by him to A 
agaiuat whom ho sought execution was due and 
remained unpaid, [p. 248, col. l.J 

Appeal against the order of the OOBoiating 
Subordinate Judge, 2nd Court, 24- Pergannahs, 
dated the 17th May 1915. 

FACTS appear from the Judgment. 

Baba Sarat Ghandra Rai Chowdhury (with 
him Baba Kshitish Chandra Chakrabarty) ^ for 
the Appellant. — The decree of the Sub- 
ordinate Judge of Alipur in the original 
suit was taken on appeal before this Court. 
The original decree merged in the High 
Court’s decree. There was then an applica- 
tion for leave to appeal to Ilia M'ije.sty’8 
Council. The costs awarled in the regular 
appeal as well as those in the hearing of 
the application for leave to appeal to the 
Privy Council are together le.sa than the 
amount payable to my client under the 
original decree. 

The present application for execution is not 
maintainable. 

Refers to Order XXI, rule 19, Civil 
Procedure Code. Vidn Madappa Ganapa 
Hedge v. Jaki Ghosal Gabri Ghosal (1). 

Baba Shib Chandra Palit (with him Baba 
EUwanath Bose), for the Respondent, 
disfinguished the case of Madappa Ganapa 
Hedge v. Jdki Ghosal Gabri Ghosal (1) and 
submitted that the provisions of Order 
XXr, rule 19, Civil Procedure Code, did not 
apply to the facts and circumstances of the 
present case. 

JUDGMEXr, — This appeal arises out of 
execution proceedings. 

It appears that in a suit for partition 
brought by the present respondent under a 
decree made on an arbitration awarded on the 
12th March 1906, the present appellant 
Bepin Behari Sen and his mother Thakurani 
Dasi D^bi each became entitled to recover 

(1) 30 Ua. Cm, 893; 40 B. G); I7 Bom. L. R. 089. 


a sum of Rs. 2,130 from the present respond- 
ent Xrishna Behari Sen. Against thjs 
decree Bepin Behari and Thakurani Dasi 
appealed and under the decree of this 
Court disrai.ssiiig their appeal on the 8th July 
1908 they became liable jointly and severally 
in a sum of Rs. 506 by way of costs to 
Krishna Behari. Thereafter they applied 
for leave to appeal to His Majesty in 
Council, and by the order dismissing that 
application on the 6th April 1909 they were 
directed to pay farther costs to the extent 
of Rs. 80. 

In 1913 they next brought a suit to have 
the decree on the award on which it was 
based set aside; that suit was Hually dismiss- 
ed in April 1915. 

Meanwhile the respondent Krishna Behari 
had twice applied in execution in order to 
realise the sums awarded to him by way of 
costs. The first application was dismis.sed 
for non* prosecution on the 13th September 
1911. The second was instituted on the 
25th July 1914. To this application Bepin 
Behari took two objections, namely, (1) that 
it was barred by limitation, (2) that it 
should be held in abeyance pending the 
disposal of the suit of 1913. Both these 
objections were overruled on the 22nd 
February 1915. 

The suit of 1913 having been dismissed 
in April on the 8th of May 1915, the judg- 
raent-debtor-appellant next objected that the 
sum of Rs. 586 due to the respondent by 
way of costs should be set ofE against the 
sum of Rs. 2,130 due to the appellant under 
the original decree and that the application 
for execution should be dismissed. This 
objection was overruled on the i7tb May 
1915. 

It is against this order of the Subordinate 
Judge and subsequent orders bringing the 
property of the appellant to sale and oon- 
hrming the sale thereof to the decree- 
hold er-respondent that the present appeal 
is directed. 

It is not disputed that the sum to which 
the appellant became entitled under the 
decree of 12tb March 1906 remains due 
and unpaid, bat on behalf of the respondent 
it is contended that his application is for 
execution of the appellate decree, that the 
appellate decree does not specify the sum 
due to the present appellant Bapfn Behari 
and that in any case the costs (Els. 80) 
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awarded to the present respondent by the 
order dismissing the aphlioation for leave 
to appeal to His Majesty in Oonnoil eannot 
be set ott‘ in the way proposed. 

Now it is no donbt the ease that not- 
withstanding the pendency of an appeal the 
decree of the Court of first instanoe may 
be executed. But when the appeal has been 
decided then the original decree is merged 
in the appellate decree and for purposes of 
execution as for purposes of amendment, 
the appellate decree, even when it merely 
affirms the original decree, is to be taken 
as embodying and superseding that decree. 
The respondent, therefore, cannot be allowed 
to take advantage of . the fact that the 
decree as drawn up does not recite in so 
many words that under that decree a sum 
of Rs, 2,000 is payable by the plaintift- 
decree-holder to the defendant-appellant. 
In this view Order XXI, rule 19, is appli- 
cable in terms and the respondent before 
us should not have been permitted to take 
oat execution for the smaller sum due to 
him under the appellate decree. 

By section 36 of the Code the provisions 
relating to the execution of decrees are 
made applicable to the execution of orders. 
The order by which the appellant before 
us is made liable in the sum of Rs. 80 by 
way of costs to the respondent was made 
in the coarse of the same litigation as the 
decree of which the respondent sought execu- 
tion. That decree placed before the 
Court by the applicant for execution 
showed that the sum of Rs. 2,000 was 
payable by the applicant to the person 
against whom he sought execution. It 
admittedly due and unpaid. Thus whether 
Order XXI, rule 19, be or be not applicable 
in terms, yet on the principles embodied in 
Order XXI, rules 18 and 19, and in section 
151' of the Code execution in respect of this 
smaller sum al'^o should have been 
refused. 

For these reasons we set aside the orders 
complained of and the sale of the appel- 
lant’s property. 

The appeal is accordingly decreed with 
coats. We, assess the hearing fee at five 
gold mohurs. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Rent Appeal No. 3 of 1917. 

April 12, 1917, 

Present: — Mr. Lindsay, J. C. 

HASHMAT ALl— Defendant- 
Appellant 
versus 

THE SPECIAL MANAGER. Coukt of 

Wards, Khrki, MAHEWA ESTATE — 
Plaintiff — Respondknt. 

Right in »ur^ n ant of^ plea an to — Plaintiff suing on 
behalf of nthrr.< ns well ns /• r himself— Defendant, 
knowledge of— Civil Procedure Code T 0 / I90S). 

Auetioh-puiclidsn , right oj, to claim profits from 
date of sale. 

Whoro a dot’oiidaiit. in a suit brouglit by the 
Manager oi* the Court of Wards knows that the* 
Manager is suing on bcdmlf of the ward as well as on 
behalf of other persons inteiostcd in the property in 
dispute, be cannot resist the suit on tin* ground that 
the ward is noi the s.o\o o\vne»- ut ih(‘ property. 

I p. 249, cols. 1 i\ 2. J 

An auction-purchaser of a share in a villngf‘ Ik 
entitled to claim profit8ri*om the date of the sale, 
and not only from the date when mutation is effected 
in bis name in the village papers, [p. 249, col. 2.] 

Appeal from the decree of the Deputy 
Commissioner, Sitapnr, dated the 10th 
November 1916. 

Syed Na6i IJllah, for the Appellant. 

Rai Nagendra Nath (Ihoshal Bahadur, for 
the Respondent. 

JUDGMENT. — The appellant Hashraat 
Ali was defendant in a suit in the Court 
below brought under section 108, clause 15, 
of the Oudh Rent Act for the recovery of 
profits for the years 1320 to 1323 Faslu 
The profits were sought in respect of a 
h annas share in the village and the total sum 
claimed was Rs. 6,320* 7 0. The Court 
below gave a decree in favour of the plaintiff 
to the extent of Rs. 3,167-10 0 with costs 
and future interest at 6 per cent. The first 
point which has been raised in appeal here 
is with respect to the right of the plaintiff 
to bring this suit. The plaintiff was the 
Special Manager of the Court of Wards in 
charge of the estate of one Jai Indar. The 
case for the appellant is that Jai Indar was 
not the sole owner of the fi-anuas share in 
respect of which the claim was made. In 
order to understand the matter raised by 
this argument it is necessary to refer 
to certain facts. It appears that the 
defendant Hashmat Ali executed a bond iP 
favour of Raja Balbbaddar Singh of Mabewa. 
After the death of the Baja a suit was 
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brought by hi's widow on the bond and 
a decree was obtained. While execution 
proceedings were pending, Rani Raghubang 
Kuar died and was succeeded by one Rajen- 
dra Bahadur, who became the Talukdar of 
the Mahewa Estate. Rajendra Bahadur 
took steps to execute the decree and the 
result was that after a number of objec- 
tions raised by Hash mat Ali had been 
disposed of, the property was eventually 
brought to sale by a public auction and 
was purchased by Rajendra Bahadur on 
the 27th of May 1912. Various other 
objections were after warde raised by the 
judgment- debtor but the sale was oon- 
Rrraed on the 28th of June 1912, and a sale- 
certificate was bsuad on the 2lat of Decem- 
ber 1914. By the time this sale certiBcate 
came to be issued, Rajendra Bahadur had 
died and had been succeeded by his son Jai 
Indar wh laa ppoparfcy i-« under the manage- 
ment of the Court of Wards, and it is 
on the strength of this sale* certificate that 
the present suit has been brought by the 
Court of Wards as representing .Jai Indar. 
It is to be observed that in the sale- certificate 
which Was granted on the date above men- 
tioned it was expressly stated by the 
Subordinate Judge who was dealing with 
t le case that the certificate was being granted 
to the Special Manager as guardian of Jai 
Indar for his own benefit and also for the 
benefit of three other persons who were the 
l 3 gal representatives of the Rani. It is clear 
on all hands, and in fact it has been admitted 
by the learned Counsel for the Court of 
VVards, that Jai Indar is not the sole 
owner of the G-annas share in respect 
of which the profits are claimed. It is 
admitted that the Court of Wards is 
managing the property on behalf of Jai 
Indar and in a way as trustee for the 
other three persons who now represent 
the deceased Rani Baghubans Kuar. It is 
a pity I think that these facts were not 
set out in the plaint, for the omission to 
state them has given Hashmat Ali an 
opportunity of raising the plea which at 
first sight appears to be a plausible one. 
On examination, however, of the facts of the 
case it is altogether clear that Hashmat 
Ali’s plea has got no substance in it. He 
has been contesting the claim all along 
since the time the decree was obtained and 
Eiecqtion was sought and he very well l^new 


the facts. It is made to appear that the entry 
in the revenue papers is in favour of Jai Indar. 
alone and having regard to the facts which 
1 have already mentioned it appears to me 
that Hashmat Ali is not in the present 
suit in a position to contest the right of 
the Court of Wards to bring forward this 
claim, it being of course understood that 
they are claiming not only on behalf of 
Jai Indar but on behalf of the three other 
legal representatives of Rani Raghnbans 
Kuar also. I am satisfied therefrre that 
the plaintiff had the right to bring this 
suit and that the plea which has been 
raised to the contrary cannot be sustained. 

The next point taken is that the plaintiff 
was not in a position to sue for profits 
accruing prior to the date on which muta- 
tion was obtained in favour of Jai Indar. 
Here again 1 think the plea must be 
rejected for, as the lower Court observed, 
the provisions of section 65 of the Code 
of Civil Procedure apply to the case and 
in virtue of those provisions it is clear that 
the title to the 6-annas share accrued to 
the auction- purchaser from the date on 
which the property was sold. It may or 
may not be the case that the revenue 
papers show only Jai Indar as being in 
possession of the share since 1916 but the 
entry, whatever its value may be as prim a 
facte evidence, is contradicted by the other 
evidence on the record, which shows that 
Jai Indar is one of four persons who are 
beneficially interested in the share since 
the date of the purchase, it is impossible, 
I think, to say that a good title to this 
6-annas share having accrued to Jai Indar 
and these other legal representatives on 
the date of the sale they are not to have 
the profits of this property from that date. 
1 see no reason whatever for holding that 
the plaintiff and his co-sharers would only 
bp entitled to recover profits from the date 
the mutation was made. It is argued in 
this connection that Hashmat Ali, being 
the lambardar^ could not be made responsible 
to persons who are not recorded co-sharers, 
and it was suggested that he might before 
the date of this sale have paid away the 
profits to other persons who were so 
recorded. There is no virtue in this plea, 
for the point was never raised in Hashmat 
Ali’s defence. He never pretended that he 
had paid any money to any other po-sharer 
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in tl)e village and bo this defence is with- 
out merit. The only other point raised 
is one whirth mast be determined in favour 
of the appellant. The lower Court decreed 
the claim only in part. According to the 
decree which has been prepared the plaint- 
iff has been awarded full costs and llie 
learned Counsel who appears for the re- 
spondent admits that this is wrong. The 
decree will have to he corrected, for in the 
(nVoumstances the plaintiff was only entitled 
to proportionate costs in accordance with 
the amount of his success. A fourth point 
relating to one of the items of the account 
between the parties was sought to be argued, 
but it was brought to the learned Counsers 
attention that tlie point was not raised in 
the memorandum of appeal and the argu- 
ment was, therefore, withdrawn. The result 
is that the appeal is allowed in part, that 
is to say, the decree of the lower Court will 
be corrected by insertion of the proper 
order giving the plaintiff only proportionate 
costs. In other respects the appeal is 
dismiHsed. 1 make no order as to costs in 
this Court. 

Appeal piTfiy n'lUnvf’il, 


CALCUTTA HIGH COURT, 

Appeal fro.m Apprulatk DrcrkbNo. 2908 
OK 1915. 

March 14, 1918. 

Present : — Justice Sir Charles Chitty, Kt., 
and Mr. Justice Smither. 
CHANDRA KUMAR ROY CHOWDHURY 

AND OTBKRS — DaKENDANTS NOS. 1 TO 3 
— Appellants 
•versus 

AiSWlNl KUMAR DAS and cther:?- 

— RBSPONDENTiJ. 

Decree for i'cnt^Kivecntion^ condition imjixmcd upon, 
vulidity of— Civil Procedure Code (itr/ K oj 190S), s. 
11, 0. yX, r. 13 — Ro8 jiuMmitii— Fraud— SuAt to xcf 
aside decree obtained by fraud’^(^,u£stion of fraud 
already considered in proceedings to set aside ox parte 
decree^ effect of, 

K Court decreeing a suit for arrears of rent has no 
right to imjiose a condition as to the mode of execu- 
tion of the decree hy making the decree executable 
i)nlv against the defaulting ./V/ma. [p. 251, cols. lA', 2J 

The dfM*ision on the c; nest ion of fraud in a proceed- 
ing under Onler IX, rule IJ-*, Civil Procedure Cfnle, 
for setting aside sn /*«»•/«» decree ill operate as 


res judicata on the question of fraud raised in a sub- 
sequent suit between the same parties for setting 
.aside the cr parte decree in onl,y .so far ns that fraud 
consisted in Uir‘ suppn'ssion of service of sommoup. 
i p 251, col. 2 j 

Appeal against the decree of the 
Officiating Additional Subordinate Judge, 
Backerganj, dated the 16th of August 1915, 
conffrming the decree of the Officiating Addi- 
tional Munsif, Barisal, dated the 12th of 
September, 1913. 

FACTS appear from the judgment. 

Hahu (lunoda C Karan Sen, for the Appel- 
lants. — The suit is to set aside a decree for 
rent for fraud. The Courts below have 
found that there was no fraud so far 
as defendant No. 12 was concerned. But. the 
Courts have limited the execution of the 
decree by sale of the defaulting jam i only. 
The Courts have no jurisdiction to limit 
the execution of the decree in this way. 
Arrears of rent are a first charge on the 
land, though the landlord is not bound to 
proceed against the defaulting jaraa first 
of all. He may, if he like-s, proceed against 
other properties of the defaulting tenant — see 
Jatindra Naih v. Moraf»^r AH Khan (1). 

My second point is that this identical 
question of fraud, i.e., suppression of summons 
has been investigated in the proceeding 
under Order IX, rule 13. The question, 
therefore, cannot be re-opened in this sait. 
The question of fraud, so far a.s plaintiff* 
No. 1 is concerned, is barred by the prin- 
ciple oires itidimia. 

[Chitty, J. — These questions have been 
considered in Khirode Chandra Eoy v. 
Ashtulla Bee (2). Where the whole suit is 
fraodnlent, as in the present case, that 
question can be decided in a subsequent suit. 
The allegation of fraud so far as service 
of summons is considered may Lot be 
re-opened.] 

.Babu Kali Proaunno Viphn (with him Babu 
Suresh Chunder Talukdar), for the Plaintiff 
No. 2, Respondent. — The Court found fraud so 
far as service of summons was concerned. In 
this case two distinct kinds of fraud were 
alleged: (1) the suit itself was fraudulent, 
(2) the summons was fraudulently suppressed. 
The Courts found that there was fraudulent 
Buppressiona of summonB. Therefore, the 
Court has found fraud and the decree is 
liable to be set aside. 

(1) 16 0. W. N. XXXI (3«) (Xvies portion), 

(2) 35 Iml. Caa. 557; 20 C. W. N. 846j 
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In view of the clear findiofiTB of fact of contention the appellants are clearly ri^ht 


both Courts that plaintiff No. Z was never 
in possession of the jama^ the direction 
about the execution of the decree is equitable. 
If a person executes a hihuliyat in favour 
of another but never gets possession of 
land, he is not bound to pay rent. Ijiability 
to pay rent must arise from possession of 
land. The direction about execution should, 
therefore, be retained. 

JCDGAiraT. 

Can ry, J. — This is an appeal by defend- 
ants Nos. 1 to really on behalf of < hem- 
selves and defendants Nos. 4 to 11 who are 
their co- sharers. Aswini Kumar Das, 
plaintiff No. 1, brouglit the suit to set aAide 
an €X parff^ decree passed against him and 
Kashish Chandra Das, defendant No. 12, 
on the ground of fraud. That decree was 
passed in Rent Suit No. 1502 of 1910. 
Aswini Kurnar Das alleged that there was 
fraud, not only because he was not .served with 
summons, but also because the suit against 
him was bad ab initio on the ground that 
there was no relationship of landlord and 
tenant subsisting between him and defend- 
ants Nos. 1 to 11. Defendant No. 12, 
Kashish Chandra Das, was made a pro forma 
defendant to the present suit and in his 
written statement he alleged that the 
return of service against him also was 
fraudulent and collusive. At the same time, 
while raising no objection to relief being 
granted to Aswini Kumar Das, he did not 
ask for any relief for himself. On the 
other hand he objected to having been made 
a party to the suit with which he said he 
had nothing to do. On 12th September 1913 
Kashish Chandra Das was transferred on 
his own petition from the category of 
defendants to that of the plaintiffs. Both the 
Courts have agreed in their findings of fact. 
They have set aside the ex paite decree in 
the rent s^uit as regards Aswini Kumar 
Das but have held that it must stand against 
Kashish Chandra Das, witli this reservation 
that the rent lands only are to be liable for 
the decretal amount. 

Two points have been raised before us 
by the appellants. First of all they say 
that the decree against Kashish Chandra 
Das must he executed in the ordinary way 
and that the Courts deciding this suit had 
no right to impose a condition as to the 
mode of execution of that decree, In (his 


and the decree of the lower Appellate Court 
cannot be supported in this respect. It is 
not seriously argued for Kashish Chandra 
Das that it can he supported on that ground. 
The learned Pleader for Kashith Chandra 
Das has endeavoured to raise questions as 
to the findings of fact of the lower Court 
regarding hi.s client and the service of 
summons upon him, but we do not think 
that in second appeal we can go into those 
questions. 

The second point raised by the appellants 
was that the question of fraud raised by the 
plaintiff No. 1, Aswini Kumar Das, was res 
judioita inasmuch as he had brought an 
application under Order IX, rule 13, Civil 
Procedure Code, to set aside the ex parte 
decree against him on the ground that 
.service of the summons had been fraudu- 
lently suppressed, and that application had 
been dismissed. This might be a good 
ground if the allegations of the plaintiff 
with regard to fraud were confined to the 
service of summons against him. They were 
not, however, confined to that but were 
directed to the whole suit as being bad, 
Aswini Kumar Das alleging that there was 
no relation.ship of landlord and tenant as 
between him and defendants Nos. 1 to 11. 
The question was considered in the case of 
Khirode Chandra Boy v, Ashtulla Bee 
(2), to the judgment in which case 1 was a 
party. There it was pointed out that if the 
fraud was confined to the non-appearance of 
the defendant in a suit it might be res judicata 
under stotion lOB of the Code of 1882, e., 

Order IX, rule i 3 of the present Code) but 
not HO wheii the question was whether the 
whole suit was bad ah initio, 

I would accordingly allow the appeal on 
the first ground and set aside so much of 
the decree of the lower Appellate Court as 
directs the execution of the rent decree to 
be confined to the ^«ma. The decree must 
stand against Kashish Chandra Das as a 
personal decree. The appeal against 
Aswini Kumar Das falls. Defendants- 
appellants niust have their costs of this 
appeal against plaintiff No. V, Kashbh 
Chandra Das, but they must pay the costs 
of plaintiff No. 1, Aswini Kumar Das. 

Smithrk, J, — I agree. 

Appeal allowed. 
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ODDH JUDICIAL COMMISSIONER’S 
COURT. 

Skcond Rknt Appkal No. 21 op 1917. 
June 11, 1917. 

Preient: — Mr. Lindsay, J. C. 

The Him’hle Mahara\u Sir BHAGWATl 
PRASAD SINGH, K. 0. 1. E . TAtcyOAR 

OP BaLKAMPOR, DlSTRItT Gokda — 

Pi.uNTiFP — A ppellant 

vemis 

PARMESHWAR DL'TT and others 
— Dkpenoant.s— Rk.spo.viibnw. 

CIkH J^rorctlurr i\tdo {Act I’ u/ #i. 11 — Re.s 

judicata — JCrrottrini.s decision on •jncritUm t,j 
■a-kether ro8 jmlicalu. 

An errotic(»u.‘4 docisioii on a qiiostioii of law between 
the parties to a Huit inav nevertlioless amount to 
resjudicnia in a subsequent suit between the same 
parties. 

In a previous suit beiwi'cn the parties it was 
<U*cided on an issue of law t hat tll(^ defcMulanLs were 
liabh* t.o pa^v interest on arrear.s of reuL. In a subse- 
quent suit for jiriVNir.s of rent and interest the claim 
for inieresf was re.sisfivl on tin' <j[rniiiul that tlie 
liofendaiits were fhlkndocs and wer*i, therefore, not: 
liable under tlie pnivisions of section Idil of iho 
Oudli Kent Aei f.o pay interest on arrotirs* 

firtilf tliat the niattt'r, having been in issue in th<* 
fornior suit and liavinu- been heard and finally deter- 
iiiiinal, was conclusive in the suliscipiont suit as to the 
liahility of t he liefendaiits to pay iutor<58t, eveu 
althouj^h the earlier decision was a wront' decision 
in law. 

Appeal from the decree of the District 
Judge, Gronda, dated tlie 8th December 
modifying an order of tlie Assistant Collector, 
Gonda, dated the 29fch September 19 Id, 

Mr. Shahid Ilus^aiuj for the Appellant. 

Habu liarn (ULattdnt, for Respondents 

Nos. 1 and li. 

J U l)G MK NT. — The.se two appeals (Nos. 20 
and 21 of 19*7) cari be disposed of by 
one judgment. They were dealt with 
in one judgment by the lower Appel- 
late Court. The simple question for deter- 
mination is whether in the circumstances 
disclosed the plaintiff appellant who is the 
taluqifiT is entitled to claim interest from 
the defendants respondents on arrears of 
rent. The claim for interest was resisted 
on the ground that these defendants 
were thekadars and, therefore, were not 
liable under the provisions of section 141 
of the Oudh Rent Act to pay interest on 
arrears. Accordingly the learned Judge 
held that it was for the plaintiff to show 
that there was 6ome agreement or contract 
to pay interest. It was held by the first 
Court which dealt with the oas^s that 


the question of the liabiliy to pay interest 
was res judicata between the parties. The 
learned Judge thought that this opinion 
of the Court of first instance was wrdbg 
on the ground that in the present suits 
the array of parties was not the same. 
He further thought that the decision of 
the Assistant Collector in the earlier suits 
could not be res judicata, because arrears of 
rent become due every year and any 
question connected with the payment of 
interest on snch arrears is a recurring 
question which cannot be settled once and 
for all by any judgment. This opinion of 
the learned District Judge is not correct. 
It is admitted in the first place that the 
previous litigation to which reference was 
made by the Assistant Collector was lietween 
the same parties. It is also admitted that 
in the previous litigation it was decided 
on an i.ssne of law between the parties 
that the present defendants-respondents 
were liable to pay interest on arrears of 
rent. The question must be talcen to be 
res judicata between the parties. In view 
of the authorities of this Court it cannot 
be maintained that an erroneous decision 
on a question of law may not amount to 
res iudirata, I am aware that some of the 
High Courts in India entertain another 
opinion; but so far as this Court is 
concerned the rule is settled and I need 
only refer to a Bench judgment of this 
Court reported as Chaudhri Oanga Singh 
v. Lachmi Narain (1), in which Mr. 
Scott quoted with approval a previons 
decision of a Judge of this Court reported 
as Mohammad Bahadur v. Ram Per shad 
(2). The matter, having been in issue 
in the former suit and having been heard 
and finally determined, is conclusive in 
the present suits as to the liability of 
these defendants-respondents to pay interest, 
although it may be, as argued, that the 
earlier decision was a wrong decision in 
law. 

The result is that these two appeals 
must be allowed. I set aside the decree 
of the Court below and restore the decrees 
of the Court of first instance. The ap- 
pellant is entitled to his costs both here 
and in the lower Appellate Court. 

Appeal allowed, 

( 1 ) 10 0 . 0 . 145 . 

(2) 8 U C. 37. 
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PATNA HIGH COURT. 

Appeal krom Appellate decree No. 452 uk 
1917. 

March 14. 1918. 

Preaoni: — Mr. .lustioe .Iwala Prasad. 
BUAIRO PRASAD SAHU and another — 
Defendants 1st PAurT— Appellants 
rersfis 

CHANDRA PRaSAD^Plaintii f 
AND ANJANl KUMAR and another 
— Defendants — Respondents. 

(Jii'ti Pi'occtiurt! Code K oj lOOSy, O. XXXlly /•. 

'S {^J—Mhicr — iiftnrdiun tul litem, fippulniournt e/— 
Xoiice^ acn'ice of^ on unturnl ijnu'diuii^ — Hindu I^mr — 
,Jf)hU fumily — iiuanlian-^ ni(dhn\ ndiethyr iti — Fraud — 
Negligence oj guardian ad lilcni, effect 0 / — Jyecrec wl 
aaideon ground of fraud, effed of, 

Miidor tlio Hindu Law tlur mother in f.Jie iiaLuml 
^'uardiaa of a minor in the abKoiiee of t he iatiuT, 
irrospoctivo of the family hoiii*:;- joint or s<‘]mralo. 
D>. 264, col 1 J 

Order X.XX1I, rule 3, clause 4, of tJio Civil rrt>ceduit‘ 
Code ruqiiiroa that a notice for the apjKjiiitmenf of 
a guardian ad lltfon should l)C .serxod upon tlu* 
;iatiiral ‘riiardian (»f the minor. f|». 2.54, col. 1. { 

WJiorc a guardian ad Litem i)i‘ a miiu»r def<*ij<lniit 
is guilty of nogligonce and no ui tempi is inude by liim 
to protect the inttfre.sts of the; minor in tljc .^uit, lli** 
decTcf* obtained in the .suit will not Ijitid the minor, 
f p. 254, col P, J 

Whore a dfsTce wliirh eaunoi Ih? split up is set 
aside on tlie. ground of I’raiui at tlio iiistmioe of om* 
ofH(;vcrjil judgnionl-debtors, the (Mitire decrcu niUht 
bo set aside. [)». 255, col. 1. ' 

Appeal from a decision of the District 
Judge, Mozaiferpore, dated the 8th Feb- 
ruary 1917, aflfirmiiig a decision of the 
Munsif, First Court, Mo/.afPerpore, dated the 
20th June 1910. 

Mr. Sarobhi Ckaran Mitfer, for the Appel 
lants. 

Messrs. Hajendra Prasad and Audk Behari 
Chauhey^ for the Respondents. 

JUDGMENT. — The defendants are the 
appellants in this case. This appeal arises 
out of a suit brought by the plaintiff- 
respondent to set aside two e«r parte decrees 
obtained against him by the appellants on 
the ground of fraud and gross negligence 
on the part of the guardian. The plaintiff 
is a minor. The decrees sought to be set 
aside are (1) dated the 8th of June 1912 
and (2) ISth of November 1914. Prior 
to the obtaining of the aforesaid decrees 
the defend ants-appellants bad brought a suit 
in 1907 against the father of the pre.sent 
plaintiff for rent in respect of the property 
iu suit, alleging that the rent was at the 
rate of Rs. 1-7 0 per annum. The plaintiff’s 
father conteated the suit and the suit of 


tlie defendants* appellants was dismissed on 
merits on the IJth January 1908. There- 
after the appellants brought a suit for 
aswsessment of rent on the 30th September 
1909, being suit No. 1322 of 1909 against 
the father of the plaintiff and his uncle 
Anjani Kumar. The appellants claimed 
a.s.se9sment at the rate of Rm. 48 in place 
of their claim in the former suit at the rate 
of Ks. 1-7*0 per annum. The defendants in 
that case, namely, the plaintiff’s father and 
his uncle, filed written statements taking 
pleas similar to those taken in the former 
suit of 1907, namely, that the land in 
dispute was the lakhtraj of the defendants 
and that there was no relatioii.Hhip of 
landlord and tenant between the parties. 
The case after several adjoarninents was 
fixed for hearing on the 27th of May iHlO, 
but on the 16th of May 1.910 the father 
of the present plaintiff* died and the ap- 
pellants applied for the substitution of the 
plaintiff' in place of his deceased father 
and named defendant No. 2, his uncle, as 
guardian ad litem. The defendant No, 2 
was subsequently appointed guardian ad 
litem of the present plaintiff. 

It has been held by the Courts below that 
no notice was served upf)i] the natural 
guardian of the minor, viz,, his mother, and 
that the uncle of the plaintiff* did not give 
his consent for his appointment as the 
plaintiff’s guardian ad litf-ni. Ultimately the 
plaintiff’s guardian defaulted and did not 
prosecute the suit, which wa.s decreed c?.c parte 
on the 8th June 1912 in favour of the 
appellant. 

The second decree concerned in this 
appeal which the plaintiff seeks to set aside 
was obtained in a suit brought by the 
appellants against the plaintiff- respondent 
and his uncle in 1913, being No. 542 of 
that year. This suit was for recovery of 
rent for the years in suit from the plain- 
tiff and his uncle on the basis of the 
aforesaid e:r parte decree, dated the 8th 
June 19i2. 1’he uncle was not made 
guardian in this case, but one baba Mathura 
Prasad was appointed guardian ad litem 
for the plaintiff. The said guardian ad 
litem filed a written statement in con- 
sultation with the mother of the plaintiff 
impugning the claim of the appellant as 
false and fraudulent, yet the case of the 
plaintiff was not prosecuted and the Pleader 
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ffoardiaD also wade default, tlie result of 
whioh was that the suit was decreed ejr 
pnrl\^ against the plaintifT and his uncle on 
the 18th November 1914. 

The Courts below have concurrently held 
that the guardian of the plaintiff in respect 
of the decree obtained in June 1912 was 
guilty uf fraud and gross negligence and 
that absolutely no attempt was made by 
the guardian to defend the action of the 
appellants against the minor and to protect 
his interests. The lower Courts have also 
held that the requirements of Order XXXll, 
rule clause 4, and rule 4, clause 3. 

were not complied with in the appointment 
of the guardian in the case. There is a 
further linding that the defendants-appel- 
lants were guilty of fraud in obtaining the 
appointment of the guardian and the decree. 
On the basis of those findings of facts 
the Courts have concurrently held that the 
decree obtained by the appellants was 
tainted with fraud and liable to be set 
aside. 

On behalf of the appellants it has been 
strenuously contended that the irregularities 
in the appointment of tiie natural guardian 
were not material in this case inasmuch 
as the family was a joint Atitakshara one 
ill which the uncle of the pJaintill as the 
karta represented the interest of the minor 
and was, therefore, properly appointed a 
guardian by the Court. The contention is 
obviously without any substance. The 
guardian of an infant has been expressly 
named in the Alitaksbara to be the parents 
and that the father has preference over the 
mother and after the death of the father, 
the mother is the natural guardian of the 
infant. The guardianship of an infant is 
irrespective of whether the family is joint 
or separate. The learned v^akil for the 
appellants has not been able to slinw any 
direst authority on the point for his con- 
teutiori that the mother in a joint Hindu 
family is not the natural guardian of the 
minor. Order XXXIl, rule 3, ci tuse 4, re- 
quires that the notice for the appointment 
of a guardian ad litew. should be served 
upon the father or other natural guardian 
of tbe minor,” tbe reason being that the 
natural guardian is tbe best person to have 
a voice in the appointment of the guard ian- 
ad litem. Again the first Court held that 
the luioor’s father was separate from his 


uncle. This finding was not upset by the 
lower Appellate Court. Thus on the finding 
of the first Court the uncle was not the 
karta of the minir plaintiff. The mother 
was the only guardian of the minor. 1 
agree with the view of the Courts below 
that the rule of the Code of Civil Procedure 
has been contravened. Again there can 
be no doubt, and in fact it has not been 
seriously contested, that Order XAXII, rule 
3, clause 4, has not been at ail complied 
with in this case, inasmuch as no consent 
of tbe guardian was obtained for his 
appointment. This povisiou newly added to 
the present Code of Civil Procedure is 
wholesome and is intended to safeguard 
the interests of the minor by obtaining the 
actual consent of the guardian ad litem for 
his appointment and thus ensuring that 
he has taken upon himself the onerous duty 
of defending the interests of the minor. 

.It has then been contended that the afore- 
said non compliance with the provisions 
of the Code amounts only to irregularities 
which would not vitiate the decree obtained 
in the case, liiliance has been placed on 
Walian v. Jiunkt: Ut hari Per Jiad 

Singh (l), but that authority does not 
at all help the appellant, in that case it 
was expre.ssly held that the iiilerests were 
duly protected and all po.ssible c.ire that 
a diligent pjrsori would take was taken 
by the guardian and hence the mere 
irregularities in the app oiiitiiieiit of the 
guardian would not vitiate the proceedings. 
But where the guardian i.s guilty of iiegli- 
gonoe and no attempt has been made by him 
to protect the interests of the minor, the 
decree so obtained will not bind the minor. 
This is reiterated in the recent case of 
HUigivan Dayal v. Purarn Sukh Dass (2). 
It has to be seen in the circumstances of 
the present case whether there has been 
any negligence on the part of the guardian 
appointed. The decision between the parties 
in the former litigation, dated the i3th 
January 1908, referred to in the early part 
of the iudgmeut, will clearly .show that the 
appellants’ claim for rent against the fatner 
of the plaintiff was dismissed on contest. 
That was a good and substantial defence 

(J) 30 I. A. 182; 7 C. W. N. 774; 30 C. 1021; fii 

Bom. L. R. 822; 8 Sai*. P. G. J. 512 <P. G.) 

(2) 27 lad. Oas. 023; 37 A. 179; 13 A h, J. l79. 
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to be pot forward in any Court of Justice 
The guardian in this case did not attempt 
to put forward that defenoe and to place 
the judgment in that oaae before the Court 
but suffered the case to be decreed e,r pait** 
against the minor. This is sufficient to 
show that there was the greatest possible 
negligence on the part of the guardian ad 
litem «)f the minor plaintiff. The appellants 
are guilty of the procurement of the appoint- 
ment of such a guardian without any 
notice to the natural mother as required 
by law. 

The result is that I agree with the view 
of the Courts below and I hold that the 
appellants are guilty of fraud and that the 
guardian is guilty of negligence and that 
the decree is not binding upon the plaintiff- 
respondent and is liable to be set aside. 

The second decree of 1914 is a deorte 
for ren*^ based upon the fraudulent decree 
of 19 1 2. The Pleader guardian of the minor 
plaintiff also did not produce the most 
valuable evidence afforded by tbe aforesaid 
decision of the inter-party case, dated tbe 
li^th January 190:^. Then the mother of 
the plaintiff in this case was not at all 
informed and no notice was served upon her 
for the appointment of the proposed guar- 
dian. Thus the minor\s interests in this 
case also were not protected. This decree, 
based as it is upon the fraudulent decree 
of 1912, should also be set aside. 

It is next contended by tlie learned 
Vakil for the appellants that the entire 
decrees oaunut be set aside and that only 
the decrees against the minor should be 
set aside keeping them in fact as against 
the uncle of the minor, Anjani Kumar, 
who was also defendant in the aforesaid 
oases. The liabilities of the defendants 
under the decrees are indivisible. There- 
fore, the decrees are not liable to be split 
up, and if they are set aside as against one 
of the defendants, they must be set aside as 
against the other. The principle has been 
well laid in the case of Bhura Mai v. 
Har Kishan Das (d) and later in the case of 
Jadubansa Narain v. Mohunt Haii Charan 
Bharat i (4'. 

(3> 24 A. 383; A. W. N. (1902) 76. 

6 0. L. J. 


Jiastiy it is argued on behalf of tbe appel- 
lants that the suits should be revived and 
tried de novo on the plaintiff’s gnardiar/ 
ad litem having been properly appointed. 
1 am unable to accept this ooutention. 
There is no provision in the Cede of Civil 
Procedure for such a procedure. The 
decrees in ((uestion are set aside as having 
been tainted with fraud and gross negli- 
gence of the guardian. The analogy of 
Order IX, rule Id, of the Code of Civil 
Procedure and the other cognate rules in 
that Chapter does not apply when a decree 
is set aside in a regular suit on the ground 
of fraud. The applications for the .setting 
aside of e,t parte decrees and for the restora- 
tion of suits dismissed for default are made in 
the same Court and give rise only to mis- 
cellaneous proceedings in the same suit. 
The setting aside of an ex parte decree or 
of the order dismissing a suit for default 
naturally revives the original suit. Snob 
cannot be the result when a final decree 
is set aside on the ground of fraud or gross 
negligence by means of a separate and in- 
dependent suit. 

The result is that all the contentions of 
the learned Vakil for the appellants fail and 
tbe appeal is dismissed with costs 

Appeal dismissed. 


PATNA HIGH COURT. 

Appkal from Okioinal Decree No. 282 ok 
1915. 

February 27, 1917. 

Preserd: — Mr, Justice Chapman and 
Mr. Justice Roe. 

JAOAN BHAGAT throigh bis next 

FRIEND AND UNCLE THAKUR BHAGAT 
AND OTHERS — APPELLANTS 
xersus 

Sheikh ARJANT MANDAL and others 
— Respondents. 

Mahn m madan iMW^rre-cntption — Ceremon ieSf jv; - 
ftn'oiance off time of, 

A right to pre-emption in based entirely upon 
the Muhammadan Law. It has been accepted by 
Hindus in certain districts in consoqueiico of their 
close contact with Muhammadans in those districts, 
[p. 2r>P, col. 2.] 

To create a right of pre-emption it is necessary 
that the Muhammadan ceremonies be performed 
immediately upon hearing of the sale. The date of 
performance is not an equitable question, so that 
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con*uionios [)oi'formc<i h<»l iini'.iO(li}itr*ly iifMui lieariiijf 
of Ujc Milt? but williiii Ji reasonable time an* not frond 
eenMUoiiies und (b» ii<»t ereuie a riirld pro-emption 
]K 2b(K fol. 2. ] 

in a pre-(‘iii|)l.ioji ilm ]»)uii)fcin' stated tlial 

fhoufjfh tlie salt? took place on tlie lOl.li "I June, lit^ 
heard oi‘ it only on the&ibof Aufrusi, ami forthwith 
()urfornu‘d the nec(?ssary ceremonies. It was found 
as a nmftcr of fact iJiat the plaintiff hi?ard of the 
sale in July of the year, and then perfornn'd the 
e.erenn>iii(?J after heiiifr advi.seil by a Pleader to 
do so; 

//c/d., that t he ceremonies were performed loo late 
to creute a riffht of pro-cinplion. 

Appeal from a decision of the Subordinate 
Judge, Godda, dated the Sth April 1915. 

Mr. Naresh Chandra Sinha, for the Ap- 
pellants. 

Ml . Atul Kriahna liay^ for the Respond- 
ents. 

JUDGMENT. 

Rok, J. — This appeal arises from a de- 
cree of the Subordinate Judge of Godda dis- 
missing the plaintilfs’ claim to pre-empt the 
property in suit. The plaintiffs are co- 
sharers to the extent of two-thirds of this 
property, the remaining one third has been 
sold to the defendants. The sale is dated 
the 10th June 3 913. 

The plaintiffs’ case is that they heard 
tirst of the sale on the 8th August 1913 
and forthwith performed the necessary 
Muharninadan ceremonies by crying aloud 
in the presence of witnesses that they were 
the buyers of the property and by going to the 
spot and inviting the attention of the 
vendors to the fact that they claimed pre erap- 
tion. 

There are three main issues before us; — 
Firstly^ whether the law of pre-emption pre- 
vails in the Soutal Pargarias at all among 
Hindus; 

Secondly . — Whether the plaintiffs made any 
claim to pre empt on the 8th August; 
and 

Thirdly. — Whether the 8th of August was 
as they state the date on which they first 
heard of the .sale. 

I do not think it necessary to go into 
the first and second Questions, for the 
reason that it is patent on the record that 
the 8th of August was not the date on 
which the plaintiffs heard that the pro- 
perty had been sold to the defendants. It 
is proved beyond possible doubt that the 
defendants entered into possession of the 


property in June. It is idle to suppose 
that the plaintiffs would not have received 
information of this entry into possession earlier 
than August. Moreover, the plaintiffs them- 
selves betray their case in the most dis- 
ingenuous way. They were asked from whom 
they got the information as to the manner 
in which the talah i mowasibat should be 
performed and said “about two or three 
days before performing the ceremony, we 
sent a man to B hagai pore and he there 
found out about the ceremony from a Pleader 
at Bhagalpore.*’ The inference is obvious 
that they heard of these sales sometime 
in July, if not earlier, and sent a man into 
Bhagalpore for advice as to what to do in 
the matter, and received the advice that 
they should go through the ceremonies 
necessary to pre-emption ; they proceeded to 
go through those ceremonies at the earliest 
possible opportunity, after the return of 
their messenger from Bhagalpore. In my 
view that date was too late for the per- 
formance of the ceremonies. Mr. Naresh 
Chandra Sinba suggests that the date of the 
preforraanoe is an equitable question only 
and that if the ceremonies are performed 
within a reasonable time, they are good 
ceremonies and should create a right of 
pre emption. With that point of view 1 am 
not ill agreement at all. A right to pre- 
emption is based entirely upon the Muham- 
madan Law. It has been accepted by Hindns 
in certain di.stricts in consequence of their close 
contact with Muhammadans in those dis- 
tricts. To create a right of pre-emption it 
is necessary that the Muhammadan cere- 
monies be preformed immediately upon hear- 
ing of the sale. 

I would dismiss the appeal with costs. 
Chapman, J. — I agree. 

Appeal dismissed. 
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MADRA.S HIGH COURT. 

Criminal Revision Case N^o. of 1916. 

Case Refbrked No. 117 of 1916. 

March 9, 19 1 7. 

prewn^:— Justice Sir William Ay ling, Kt., 
and Mr. Justice Napier. 

BBZWADA KOrAY^TA and others — 
ACCITSF.D 
VPTSUS 

KONATHALAPAL.LI VENKAYYA- 
Complainant. 

Critninnl Procedure Code (Act V of 1R9S), an. 247, 

— Acquittal of accuaed on default of proacciitioii^ 
Freak complaint^ whether barred— Autrefois acquit, 
2 >lea of, token available. 

A judgment of acquittal following on complainant’s 
default of prosecution under sectitni 247, Criiniiial 
Proooduro Code, does tiot entitle the person ue.quittod 
to plead autrefoia aciiuit on a fresh proaccutiori on 
the samo faot«i and sociioii 40 J d >03 not operate as 
a bir to the Court taking cognizaTico of a second 
complaint, [p 2^7, col. 2 ] 

The word ‘tried’ in the early part of section 403 
(*» should not be treated as sunplusnge, and the 
section does not apply to a case where even the par- 
ticulars of the niTeuce w^ere not stated to the accused 
under section 242, Q». 2.^7, col. 2 ] 

Gtiggilapu Veddaya, In ir, 9 Ind. Cas. 2fi.3; 34 M. 
253; 9 M. L T. 93; i2 ( r L. 41, not followed. 

Vanr.hu Shi-gh v Innor Mahomed S^eikk, 4 0 VV’ N, 
346; Bishun Das Ooih\ King- Emperor, 7 C. W. N 493, 
Kedar Nath Bian'as y. Adhvi Mnnji, 7 O, VV. N. 711, 
Suraiya Santri v. Veoknta Jiao, 2 Weir 457, dis- 
tinguished. 

Case referred for the orders of the High 
Court, under section 488 of the Criminal 
Procedure Code, by the District Magistrate, 
Kintna, in his letter, dated the 30th Novem- 
ber 1916. 

The Public Prosecutor, for the Crown. 

ORDER. — The complainant in this case, 
K. V^enkayya, presented a complaint to the 
Talnq Magistrate, Nandigama, on 8th August 
i 916 against accused B. Kottayya and others, 
charging them with an offence under section 
426, Indian Penal Code. The case was duly 
taken on file and posted for hearing, and 
eventually adjourned to 20th September 1916; 
on which date, in consequence of the absence 
of complainant, an order of acquittal was 
passed under section 247, Criminal Procedure 
Code. 

Subsequently on 22nd September 1916, 
complainant presented a fresh complaint of 
the same offence based on the same facts 
and explained his absence on 20th Septem- 
ber 1916 to the satisfaction of the Magis- 
trate. The Magistrate thereupon took 


cognizance of this second complaint and 
directed the issue of process to the accused. 

The sole question is whether section 4J3, 
Criminal Procadure Code, is a bar to the 
Magistrate’s taking cognizance of the second 
complaint by reason of the order of acquittal 
passed on 20bh September 1916. 

In our opinion it is not. Section 403 only 
bars the re trial of a person, who has once 
been tried and convicted or acquitted, and in 
this case, it does not appear that the accused 
were tried on the first complaint. The trial 
of B summons case cannot be said to begin 
until the particulars of the offence are stated 
to the accused under section 242, Criminal 
Procedure Code, and there is nothing in the 
record to indicate that this was done. In 
fact, from the Magistrate’s explanation it 
may be safely inferied that it was not. No 
trial having even commenced on the first 
complaint, section 403 does not bar the 
Court from taking cognizance of the second 
complaint. 

Our attention has been drawn to the 
ruling in Guggilapu Peddaya^ In re (1) in 
which a different view of section 403 has been 
taken; but with all respect, we feel unable 
to concur in the reasoning of the learned 
Judge who decided that case. In our opinion 
some meaning paust be attached to the 
word “tried” in the early part of section 
408 (I). It should not be treated as mere 
surplusage, as the learned Judge would seem 
to do. it would have been quite simple to 
word the section thus: 

(1) “a person who has once been con- 
victed or acquitted by a Court of competent 
jurisdiction of an offence shall, while such 
conviction or acquittal remains in force, not 
be liable to be tried again for the same offence, 
nor on the same facts for any other offence, 
for which a different charge from the one 
made against him might have been made 
under section 23^, or for which he might 
have been convicted under section 28V.” 

This would clearly include an acquittal 
under section 247 at the very outset before 
anything had been done in the case. Bnt 
since the word “tried” has been inserted, 
we must give it due weight. We are unable to 
see that this construction renders the pro- 
visions of section 247 nugatory or that any 
inference can be drawn from the omission 

(1 ) 9 Ind. Cas. 268; 0 M. L. T. 98; 12 Or. L. J. 41; 
34 M. 268. 
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to refer to section 247 in the explanation 
to section 403. None of the three 
Oarloatta cases auoted in Gnggilapn 
Peddnya^ In re (1) appear to us to be in 
point, in Fanchu Singh v. Urnor Mahomed 
Sheikh (2) the Court simply deals with 
the power of the District Magistrate to 
direct further enquiry under section 437, 
Criminal Procedure Code, and the effect of 
section 403 is not considered at all. Bishun 
Das Ghosh v. King Emperor (3) deals 
with exactly the same point and the order 
in the first proceedings was one under sec- 
tion 258, not section 247. The judgment 
in the last case of Kedar Nath Biswas v. 
Adhin Manji (4) simply follows the two 
previous rulings and deals also with an order 
under section 437, Criminal Procedure Code. 
Assuming that it is not within the power 
of a District Magistrate or Sessions Judge 
to direct a Magistrate to make further 
enquiry into a case which has been acquitted 
under section 2 Criminal Procedure Code, 
it does not follow that the Magistrate may 
not himself entertain a fresh complaint 
on the same facts. He is only debarred 
from doing so by section 403, which is not 
even referred to in any of these rulings. 

The case relied on by the District Magis- 
trate in his Order of Reference, Suraiya 
ScLstriy. Venkata Rao (5), is easily distinguish- 
able. The accused in that case not only 
appeared, but '"answered to the charge.” 

Another good reason for declining to treat 
the word "tried” as mere surplusage is, that 
it is essential to a plea of autrefois 
acquit under English Law. The law is 
stated in Russell on Crimes at page 11^83 of 
the 7th Edition: "At common law a man 
who has once been tried and acquitted for 
a crime may not be tried again for the 
same offence if he was in jeopardy upon 
the first trial. He was so in jeopardy if 

(1) the Court was competent to try him 
for the offence, (2) the trial was upon a 
good indictment, (3) the acquittal was on 
merits, that is, by verdict on the trial or in 
summary oases by dismissal on the merits 
followed by a judgment or order of acquittal”. 
It is clear that the mere fact of a judgment 


(2) 4 C. W. N. 84(5. 

(3) 7 0. W.N. 4h3. 

(4) 7C. W.N. 711. 
(8) 2 Weir 467. 


of acquittal is not in England suffioient to 
entitle the person acquitted to plead autrefois 
acquit. The matter was exhaustively con- 
sidered by the Court of King’s Bench and 
the law was laid down as follows by the 
Lord Chief Justice: " The true meaning 
of this great fundamental maxim is that 
a man shall not twice be put in peril after 
a verdict has been returned by the Jury, that 
verdict having been given on a good indict- 
ment and one on which the prisoner could be 
legally convicted and sentenced. It does not, 
however, follow that if from any particular 
oiroumstanoe a trial has proved abortive, 
that the case should not again be submitted 
to the consideration of a Jury and determin* 
ed as right and justice may require”. The 
law being so clear in England and its 
requirements having been reproduced in 
the Indian law, we are satisfied that we 
cannot eliminate the word "tried” from the 
section. The accused has not been tried and 
the Magistrate acted in accordance with law in 
taking the complaint on his file. The papers 
will be returned. 

Answered accordingly 


M. c. r. 


CALCUTTA HIUH COURT. 

Criminal Arpeal No. 713 or 1917. 

January 29, 1918. 

Present Mr. Justice Richardson and Mr. 

Justice Beaehoroft. 

ELAHi BAKSHA KAZI-^ Appellant 
versus 

E MPE RO R— Rbspon dent. 

Civil Procedure Code (Act V of 190S), O. 
r. 5, non-comjdiance with provision, of, whether 7nakes 
deposition irwidmiHsible -^Object of provision — Deposition 
7ii)t read over to witness, whether admissible in evidence 
— Evidence Act \I of 1872), «, 80, 

TIio provision in Order XVIEI, rule 6, Civil 
Procedure Code, requiring a deposition to bo road 
over to the witness is in its nature directory; non* 
compliance with it does not make the deposition 
entirely inadmissible in evidence (even in a proseou- 
tion for perjury in respect of the deposition) and the 
deposition can be proved in some way other than by 
calling in aid the provisions of section 80 of the 
Xvidenoe Act. [p. 26C^ cols. 1 A 2.] 
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lathe 1 1 Latter of the jtctiHou of Moyadeb Uo^mmi, 
0 C. 762; s C. L. R. 292; 3 hid. Dec. (n. a.) 49i, not 
followed. 

1\m* Deoekrroflj J . — The olijecjt of the provision of 
rule 5 of Order XV [If, Civil ProeodiireCode, re<|iiirin" 
a deposition to bo rend over to a witnes.s is toenanre 
aeuiiracy. Non-coiiipliauce with it may ertjato doubts 
as to whether tlm reeonl correctly represents what tlie 
wiineas said, but it cannot aff»*et the admissibility of 
the document in eviilenee if the making of the 
document is otherwise proved. [p. 261, cols. 1 & 2.j 

Appeal against the coiiviotion and sentenoe 
passed by the Additional Sessions Jadge, 
Dacca, dated the 26th September 1917. 

Babas Bamrathi Sanyil and Upendra Lril 
Roy^ for the Appellant 

Mr. Monnicr, for the Crown. 

JUDGMENT. 

Richardson, J. — The appellant was tried 
before the Additional Sessions Jadge of 
Dacca and a Jary on charges of abetment of 
forgery and abetment of the use of forged 
documents framed under sections 467 and 471, 
Indian Penal Code, read in each case with 
section 109 of the same Code. The Jury 
returned a unanimous verdict of guilty on 
both the charges and the learned Sessions 
Judge accepted the verdict and sentenced 
the appellant for each offence to six years’ 
rigorous imprisonment, directing, however, 
that the sentences should run concurrently. 
The charges relate to a series of seven bonds. 
The case for the prosecution is that these 
seven bonds were forged by or with the con* 
nivance of one Sridam in order to take the 
place of seven genuine bonds. It appears 
that Sridam and his brothers had borrowed 
money from Nakari Gope, the father of Mohim 
Chandra Gope, the complainant in the 
present case. It is alleged that on the 3rd 
Aswin 1316 (September 1909) Sridam 
executed seven bonds in favour of Nakari, on 
which Nakari’s son Mohim, Nakari himself 
having in the meantime died, instituted a 
suit on the 15th August 1913. The suit was 
against Sridam and his brothers. On the 
18»;h November 1913 the latter Bled their 
written statement and with it they Bled the 
bonds which are alleged to be forged. The 
endorsements on the back of those b^nds, 
purporting to show that the bonds were 
satisfied by payment on the 31st Ohaitra 
1319, are also said to be forgeries. Mohim’s 
suit was tried by the Munsif, who found that 
the bonds produced by the plaintiff were 
genuine and that the bonds produced by the 
defendants with the endoreements were 


forged. After that decision Mohim presented 
an application for leave to pro.seoate Sridam 
and his brothers for forgery and other 
offences. The learned Munsif who tried 
the suit refused to grant the sanction. 
Mohim then moved the District Judge who, 
under section 476, Criminal Procedure Code, 
directed that Sridam and his brother should 
be prosecuted for certain offences including 
forgery. A motion against that order was 
made to the High Court, but the Court 
refused to entertain it. Then followed 
farther proceedings, the result of which was 
that Sridam and his brothers were tried for 
forgery and that Sridam was convicted of 
the offence. The order of the District Judge 
under section 476, Criminal Procedure Code, 
also directed the prosecution of the present 
appellant Elahi Baksha Kazi. The latter 
was tried for perjury and was acquitted of 
that offence. He was then placed on his 
trial on the charges of which he has now 
been convicted. 

The learned Pleader for the appellant has 
contended before us that the trial in the 
Court below is vitiated by the reception of 
evidence which is not admissible under the 
law. The contention relates tu the deposi* 
tion of the appellant in the suit brought by 
Mohim, and the point taken is that the 
formalities required by rules 5 and 6 of 
Order XVIII, Civil Procedure Code, 
were not observed. It is not disputed that 
the evidence was given on oath. But it is 
said that after the deposition had been writ- 
ten down by tlie Munsif, it was not read over 
to the witness as rule 5 requires or at any 
rate that it was not read to the witness in 
the presence of the Judge. Upon that it is 
argued that the deposition is not legally a 
deposition at all and that the Judge was 
wrong in allowing it to goto the Jury. In 
support of the contention reference is made 
to the cases of Mayadeh Oossami^ In the matter 
of the petition of (1) and Kamatchinalhan 
Chetty V. King -Emperor (2). If as a matter 
of fact the appellant’s deposition was 
not interpreted and read over to him 
in the prescribed manner, the cases cited 
support the contention advanced, unless 
the rule laid down is to be confined, as it 

(1}6G 762; 8 C. L. R. 292; 3 Ind. Dec. (n. s.) 
494. 

(8) 8S M. SOSi 8 Cr. L, }. IK. 
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seems to have been in the *paat, to proseoa* 
tions for perjury. Our attention, however, 
h^B also been drawn to the case of Bogra^ 
In re (3), where a different note, and as 
it seems to me, the true note is atruok. 
The oases of Mayadeb Gossann^ In the 
matter of the petition of (1) and Kama- 
tehinathan Ghetty v. King-Emperor (2) have 
been followed in other oases, for instanoe. 
Emperor v. Jog^ndra Nath Ghose (4). Speak- 
ing for myself, however, with great respect 
I am not sure that I clearly understand the 
principle of those deoisioiis. Under seotion 
80 of the Indian Evidence Act the deposition 
of a witness taken in accordance with law 
and purporting to be signed by a Judge or 
Magistrate proves itself. No other proof is 
required than the production of the deposi- 
tion. I should have thought that a pro- 
vision requiring a deposition to be read over 
to a witness was in its nature directory, and 
that if it were not complied with in a parti- 
oular case, the deposition, while it might 
perhaps lose the benefit of section 80 of the 
Evidence Act, might still be proved in some 
other way. No doubt section 91 of the same 
Act says that in all oases in which ar.y 
matter is re:iaired by law to be reduced to 
the form of a document, uo evidence shall 
be given in proof of such matter except the 
document itself. But even if a deposition 
comes within that enactment, no question 
arises of proving the contents of a deposition 
except by the production of the deposition 
itself. The question is how is the deposition 
to be proved. There is no provision in the 
Code of Civil Procedure which expressly 
precludes a deposition from being received in 
evidence unless it has been read over to the 
witness in the presence of the Judge, in the 
case of a document which requires registra- 
tion but is not registered, it is inadmissible 
in evidence not by reason of the provisions 
of section 91 of the Evidence Act, but by 
reason of the express provisions on the 
subject contained in the Registration Act. 
As at present advised 1 can see no reason 
why even in a prosecution for perjury failure 
to comply with the provisions of rules 5 and d 
of Order X VIII should render a depodtion 
entirely inadmissible in evidence, or why, if 

(3) 7 Ind. Has. 414; .34 NT. 141; 8 M. UT. 117; (1910) 
M. \V. N. 436; 20 M. L. J. 043; II Or. L. J 4S3. 

(4; 24. l»a. Cas. 671; 42 0. 240; 18 0. W. N. 12*:; 
16 Cr. L. J. 488 . 
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section 80 cannot be called in aid, the 
deposition should not be proved, for instance, 
by the Judge who took it down or by the 
admission of the deponent. If it can be 
proved in some such way, section 91 will 
have no application. But it is not necessary 
to determine this question in the present 
case, because the learned Pleader for the 
appellant has not been able to satisfy me on 
the record as it stands that the deposition of 
the appellant was not in fact read over to 
him as the Cole requires. The Munsif 
was put in the witness box for the prosecu- 
tion. Tne Pleader for Sridam’s brother 
was also examined. Neither was asked in 
cross-examination whether the appellant’s 
deposition was read over to him after it had 
been recorded by the Code. The deposi- 
tion bears the signature of the Munsif. It 
also hears the (signature in Bengali of the 
appellant. The presence of the appellant’s 
signature at the end of the deposition 
certainly supports the inference that the 
document was read over to him. There is 
nothing in the record to show that this was 
not done. The signature was presumably 
affixed in token that the deposition had been 
correctly recorded. No doubt the words which 
sometimes appear at the end of a deposition 
‘ read over and admitted to be correct” 
do not appear in the present case before 
the appellant’s signature. But the Code 
does not rt quire that those words should 
be inserted. From my experience of the 
practice of the Courts below I may be 
more disposed to doubt whether the reading 
over of the deposition took place in the 
presence of the Munsif. But it still 
remains that there is no suggestion in the 
evidence that the law was nut complied 
with. In my opinion, as the record stands, 
there is no ground for the contention 
that this deposition was not admissible in 
evidence. The point, I may add, was not 
taken in the Sessions Court. 

As to the substance of the matter, there 
is no shadow of a suggestion that the 
appellant did not say what he is recorded 
as having said. The objection taken to 
the trial is an entirely technical one, 
and it is conceded that apart from this 
technical objection, the propriety of the 
appellant’s conviction cannot be contested. 
In view of the charge of the learned 
Sessions Judge there appears to be no doubt 
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and in fact no dispute that the appellant 
was the writer of the documents which 
ha?e since been found to be forgred 
documents and if his deposition was, as 1 
hold, properly received in evidence, the 
Jury had ample grounds for finding that 
the part which he took was a fraudulent 
and dishonest part. 

The learned Pleader for the appellant 
has asked ns to nse our powers under 
section 428, Criminal Procedure Code, and 
to examine or to direct the examination 
of the Peshkar of the Munsif’s Court at 
the time when the appellant’s deposition 
was recorded in the civil suit. In support 
of that application the learned Pleader 
has filed a copy of the deposition given 
by the Peshkar in the course of the trial 
for perjury. 1 have read that deposition 
and come to the conclusion that no useful 
purpose would be served by directing 
«ftdditional evidence to be taken at this late 
stage. 

In the result, 1 would affirm the oonvio* 
tion. As regards sentence I think that four 
years’ rigorous imprisonment would 
sufficiently meet the ends of justice. I 
isonld, therefore, reduce the sentence from 
six years to four years’ rigorous imprisonment 
under each charge and maintain the order 
that the sentences are to run concurrently. 
With this modification, the appeal should 
be dismissed. 

BsACHOKOrr, J, — I agree. I have always 
felt doubt as to the correctness of the decision 
in the case of Mayadeh Oossamt, In the maiUr 
of the petition o/ (1) and take this opportunity 
of endorsing the opinion expressed by my 
learned brother on the point decided in 
that and other similar oases. 

Section 91 of the Evidence Act is based 
on the principle that the only proper 
evidence of the contents of a doounent is 
the document itself. And the object of the 
provision in Order XVI II, rule 5, Code of 
Civil Procedure, requiring a deposition to 
be read over to a witness is to ensure 
accuracy. 1 confess 1 do not see why on 
principle a Court should be precluded from 
aeoertaining what is in a document, from 
the document itself, merelj^ because the 
contents of the doonment may not in fact 
be correct. Failure to take the necessary 
precautions to ensure accuracy may create 
^oobts as to whether thp reooi*d correctly 


represents what the witness said, but, in my 
opinion, it cannot afPeot the admissibility g{ 
the document in evidence if the making of 
the document is otherwise proved. 

Sentence reduced. 


MADRAS HIGH COURT. 
Criminal Ravision Casb No. 85 of 1917. 
Case Rkhekked No. 9of 1917. 

May 4. 1917. 

Presenti — Sir John Wallis, Kt., Chief 
Justice. 

In re DUDEKULA LAL SAHIB— 

Acc^'sed. 

Criminal Procedure Code (Act V of 189^), 24*^, 

409, 494 — Penal Code \Act XLV of 18*10', ss 341, 447 

\\Htkdrawal from pionecution before sendee of 

smnmons, ejfect of --Acquittal of nccuHed, whether 
operntes as bar to further proceedings— Xjxtrefoii 
acquit, plea of. 

TUe wlututory acquittal under Hoctiou 494 of the 
Criminal Procedure <*ode in a summons-caso 
operatoB HB a bar to further proceedings on the same 
facts, [p 268, col. 2 ] 

9 he provisions of section 403 clearly imply that every 
order of acquittal, ho long as it in in force, is a bar 
to further proceedings except in the circumstances 
^pecitied in the section itself, and the words in 
sub-section (l)do not affect an order of acquittal 
under section 494 or section 247 of the I riminal 
Procedun^ < ode. [p. 262, col. 2; p. 263, col. 2.] 

Tlic Police tiled a chargo-shoot under soction 447 
of the Penal Code against a person before a Magis* 
trate with second class powers, whereupon a 
siiminons was issued but before it was served the 
Public Prosecutor, with the consent of the Court, 
withdrew from the pioseciitioii under section 494 
of the rrinjiiinl Procedure Code and the accused 
was acquitted ns required by that section. 1'here- 
after the person on whose fteld the offence of 
criminal trespass was alleged to have been com- 
mitted, preferred upon the same facts a complaint 
charging the accused with offences under sections 
14H, 447 and 841 of the Penal Code. The accused 
was convicted and sentenced separately for each of 
the offences: 

Held, (Napier, J. dissenting) that the previous order 
of acquittal operated as a bar to further prooeedings 
and that the conviction was, therefore, bad in law and 
must be sot aside [p 2fi6, col. 2; p. 267, ool. 1.] 

Per Napier, J.Seciion 403 of the Cidminal Pro- 
cedure Code is intended to reproduce what is the l^w 
in ICngland, namely, the plea of antrefoig acquit, but 
in order to plead cutrefois acquit successfully in India, 
the accused must have been put in peril either before 
the Jury or the Magistrate, [p 268, ool. J.^ 
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Case referred for the orderR of the Hi^h 
Qoort, ander aeotion 438 of the Criminal 
Procedure Code, by the District Magristrate, 
Guntur, in his letter, dated the 20th January 
1917. 

This case coming on for hearing on the 20th 
March 1917 after service of notice on the 
accused and Counsel not appearing on his 
behalf, upon perusing the letter of reference 
and the records submitted therewith, and upon 
hearing the arguments of the Public Pro- 
secutor on behalf of the Crown, and the 
case having stood over for con.^ideration till 
the 17th April 1917, the Court (Abdur 
Rahim and Napier, JJ.) made the following 
ORDER. 

AsDua Rahim, J. — The question of law 
which we are asked to consider in the letter 
of reference arose under the following cir- 
cumstances: —The Police had filed a charge- 
sheet under section 447 of the Indian Penal 
Code against a certain person before a 
Magistrate with second class powers; a sum- 
mons was issued, but before it was served 
the Public Prosecutor with the consent of 
the Court withdrew from the prosecution 
under section 494, Criminal Procedure Code, 
and the accused was then acquitted as 
required by that section. Thereafter the 
person on whose held the ofFenoe of crimi- 
nal trespass was alleged to have been com- 
mitted, preferred upon the same facts a 
complaint charging the accused with offences 
under sections 143, 447 and 341 of the 
Indian Penal Code. That case was tried 
and the accused convicted and sentenced 
separately for each of the offences. The 
oonviotioDS were on appeal confirmed but 
the sentences reduced. The District Magis- 
trate under section 438 of the Criminal Pro- 
cedure Code has asked us to revise the 
conviction and sentence under section 447, 
on the ground that the acquittal under 
section 494 in this case, where no charge 
was required to be framed, operated as a 
bar to further trial for the same offence. 

The effect of an order under section 494 in 
a summons case does not appear to have 
been the snbjeot of any decision so far 
as the present question is concerned. I had, 
however, sitting singly to consider the effect 
of an acquittal under section 247 in a 
case of Quggilapu I*eddaya\ Jn re (1) 

0) 9 Ind. Gas. 253; 34 M. 263: 9 M. L. T. 93; 12 Or. 


and held that it operated as a bar to 
further proceedings for the same offence 
so long as the order remained in force. 
But a Divisional Bench consisting of my 
learned brother and Ayling, J. have in a 
recent case. Criminal Revision Case No. 866 
of 1916 [^Bezwada Koiayya v. Konatha^ 
lapalli Venkayya (2)] held otherwise. It 
seems to me that no distinction can be 
drawn between an acquittal under section 
247 and one under section 494 for the 
purposes of the present que.stion; and 1 
need hardly say that in deference to the 
views expressed by Ayling and Napier, 
JJ., I have carefully reconsidered the 
matter. But even a more detailed 
examination of section 403 and the other 
provisions of the Criminal Procedure Code 
and of the authorities has only confirmed me 
in my former opinion. 

The question turns on the construction 
of section 403. Its sub-seotioii (1) says 
that ‘*a person ivhi hna once been fried by a 
Court of competent jari.sdiction for an 
offence and convicted or acquitted” is not 
liable to be tried again for the same 
offence, while sub-sections (2) and (4) — 
sub-section (3) does not throw much light 
on the question as all convictions must 
be after trial, in dealing with certain cases 
where the previous acquittal or conviction 
would not bar further trial, speak of a 
person acquitted or convicted of any 
offence,’ dropping the words who has once 
been tried.’ It can hardly be doubted 
that by the words person who has 

once been tried by a Court of competent 
jurisdiction for an offence and convicted,’ 
in .sub-section (1) and *'a person 'acquitted- 
or 'convicted’ of any offence” in sub-sections 
(2) and (4) the Legislature contemplated 
the same set of facts. Now, what is the 
sense in which the Legislature has used 
the two phrases P In the first place, it 
must be taken to be a clear implication 
of sub-seotioDB (2) and (4) that in oases 
other than those mentioned therein, the 
provisions of sub-section (l) should apply 
and the person who has been 'acquitted* 
or ^convicted’ should not be tried again. 
Then the explanation to the section is 
important in ascertaining what is intended 


(2) 46 Cas. 267; 40 M. 977 (Pont me.J 
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by Bnb-seotion (1). If mentions the orders 
whioh are not to be regrarded as aoqaittals 
for ‘purposes of the section’ and this can 
have little signification, if all orders of 
acquittal passed in accordance with the 
express provisions of the Code were not 
intended to have the effect defined by the 
section, vis., the barring of further pro- 
oeedings. There is no attempt made to 
discriminate between different orders of 
acquittal. 

An examination of the other provisions 
of the Criminal Procedure Code shows at 
once the solicitude evinced by the Legislature 
on the question of the form of orders whioh 
the various Criminal Tribunals are to pass in 
different kinds of proceedings in given 
circumstances, with a view mainly to indi* 
cate their respective effects and to provide 
suitable remedies in case of wrong orders 
of each category. The list of the orders 
terminating proceedings given in the ex- 
planation seems to be exhaustive and of these 
the main classes are orders of ^discharge’ and 
'acquittal.^ 

In summons-oases the proceedings against 
an accused person commence with the issue 
of process (Chapter XVII) on the Magis- 
trate taking oogni/ianoe of the offence in 
one of the ways mentioned in the pre- 
vious chapters. But if in a case of ‘com- 
plaint’ he refused to take cognizance, his 
order would be one dismissing the com- 
plaint (section 20d). If the Magistrate 
took cognizance and issued process, the 
proceedings are to be terminated by an 
order either of ‘acquittal’ or ‘conviction’ 
(section 245), unless the proceedings are 
stopped under section 249. The order of 
‘acquittal’ is to be passed if after hearing 
the evidence the Magistrate finds the 
accused not guilty (section 245), or if the 
complainant does not appear (section 247), or 
upon withdrawal of the complaint by the com- 
plainant (section 218), oi upon the Public 
Prosecutor withdrawing from the prosecution 
(section 494). 

In warrant -cases tried by a Magistrate 
the accused is to be ‘discharged’ where no 
case is made out and so no charge need 
be drawn (section 253) or the Public Pro- 
secutor withdraws from the prosecution 
before a charge is framed (section 494); 
he is to be ‘acquitted’ if the Magistrate 
^nds hiiq not guilty aft^r a charge has 


been drawn (section 258) or the Public 
Prosecutor withdraws from prosecution (sec- 
tion 494, after the framing of the charge. 
Similarly also in sessions oases the Legis- 
lature has carefully provided when an 
order terminating proceedings is to have 
the effect of a discharge’ and when 
it will operate as an ‘acquittal’ (see 
sections 209, 213, 305, 307, 333 and 
494). Then we find that express 
provisions are made for the setting aside 
of orders of discharge (see sections 436, 
437, 438 and 439) and of acquittal either 
under section 417 or under the general 
powers of revision of the High Court (section 
439). All this leaves no room for doubt 
that the Legislature intended that a person 
once ‘acquitted’ shall not be liable to be 
prosecuted for the same offence so long 
as the acquittal is not set aside by the 
High Court. Even in oases of discharge 
it has been ruled that no fresh proceedings 
can he had with respect to the same 
matter unless the order has been first set 
aside as provided for in the Criminal Pro- 
cedure Code. It is suggested in the 
judgment of Ayling and Napier, JJ., in 
Criminal Revision Case No. 866 of 1916 
[Bezivala Kotayya V, KonathalapalU Ven^ayya 
(2)] that it does not follow from their 
construction of section 403 that an order 
of acquittal when there has been no decision 
on the merits, such as for instance an 
acquittal under section 247, would be 
nugatory, but, so far as I can find, they 
do not point out, nor can I see for myself, 
what other effect it can have if it is to be 
no bar to farther proceedings for the same 
offence. 

Not only do the provisions of section 403 
itself clearly imply that every order of 
acquittal so long as it is in force is a 
bar to further proceedings except in the 
circumstances specified in the section itself, 
but I do not think that the words of snb- 
section (1) necessarily deny that effect to 
an order of acquittal under section 494 
or section 247. In Bummons- cases the 'trial’ 
commences as soon as the Magistrate has 
taken cognizance of the matter and issued 
process. The mere fact that Chapter XX 
is beaded of the trial of summons-cases 
by Magistrates’ and section 242 lays down 
that the first thing that a Magistrate has 
to 60 when the accused appears ur is brought 
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before him is to ask him to show cause 
why be should not be convicted, does not 
indicate that the ‘triar did not oomraence 
at an earlier stage within the meaning of 
the Code. In fact Chapter XVI I shows 
that the proceedings before the Magistrate 
com men oe with the issue of process, and that 
the draftsman did not think of di^ingnishing 
between ‘commencement of proceedings* 
and oomroencemeut of trial,’ will be apparent 
from the way both the phrases are used 
in the marginal notes of section 271 and 
in the heading. The word ‘tried’ or ‘trial’ 
has not been defined anywhere. If the 
trial of a summons-case commences as soon 
as the process is issued, is there any good 
reason for saying that an order of aoqaittal 
would not come within the meaning of 
sub-section (1) of section 403, unless it 
was passed at a particular stage? it seems 
to be conceded that if the accused on being 
questioned under section 242 denied that 
he ooibmitted the offence and he is acquitted, 
then sub-section (1) of section 40 J would 
apply. But such an order may be made 
without any decision on the merits, on the 
ground of absence of the complainant (sec- 
tion 247) or withdrawal from prosecution 
(section 248 or section 494). it would 
follow, therefore, that section 403, sub- sec- 
tion (1), does not require that there should 
have been a finding on evidence that the 
accused is not guilty, and if it is not 
cprrect to say that in summons-oases pro- 
ceedings commence only after the accused 
has been questioned under section 242, it 
seems to me that the only possible mean- 
ing we can give to the words who has 
once been tried” is 'against whcm proceed- 
ings have been commenced in Court, i. e., 
against whom the Court has taken oogniA- 
anoe of an offence and issued process,’ On 
ooiuparing sub-section (1) with the sub 
sections (2) and (4) it is clenr that the 
draftsman intended to assign the same 
scope to the phrase in question in sub- 
section (1) as to the phrase *a person 
convicted or acquitted’ in sab-seotious (2) 
and (4) so far as this matter is concerned, 
though it was not a happy idea of his to 
use different expressions to signify the 
same thing. I think that if we are not 
to frustrate the clear intentions of the 
Legislature we must not construe the 
words ‘who has once been tripd’ in sub- 


section (0 in any sense other than what I 
have suggested. 

The decided cases, so far as they go, 
support the view of the law which I express- 
ed in Gfiggilvipu Peddiya, In the matter 
of (1). One important OAse which was 
not then brought to ray notice is reported as 
iSuratya Sasiri v. Venkata Rao (3). There it 
was held by Kernan and Wilkinson, JJ., 
that a second charge for the same offence 
against an accused person, who was erroneous- 
ly ‘‘liiaoharged.” but who ought to have 
been “acquitted” on withdrawal by the 
Public Prosecutor from the prosecution 
under section 4i:4, Criminal Procedure Code, 
at the Court of Session, was bad. H a 
narrow meaning were to be given to the 
word “tried” in section 403, it could not 
be said that the ‘trial’ had commenced at 
the date of withdrawal, because up to 
commitment the proceedings are described 
in the Criminal Procedure Code as “enquiry” 
and the word “trial” is used only in con- 
nection with proceedings after commitment. 
Tbe Public Prosecutor withdrew from the 
prosecution before any charge was framed 
in the Sessions Court, according to the 
practice then obtaining. This makes it 
clear that the charge framed by the Com- 
mitting Magistrate could not have been 
read to the accused and he could not have 
answered to any charge in the bessions 
Court, when tbe Public Prosecutor withdrew 
on the ground that the sanction on which the 
prosecution was based was bad. The ruling in 
Suraiya ^astri v. Venkata Rao (3) related to a 
summons case and it was held there that since 
the accused bad appeared and answered to the 
charge, apparently meaning that he had 
been questioned under section 242, Criminal 
Pi ooedure Code, he had been tried” 
within the meaning of section 403, but it 
was not laid down that if be had not 
appeared and been questioned, section 403 
would not apply. In Panchu ^.ingh v. Umor 
Mahomed Sheikh (4) an order of “dismissal” 
in a sammons-oase under section 247,Crin:iDal 
Procedure Code, with respect to tbe case 
of an accused person who. did not appear, 
was treated as a bar to^ tbe revival cf 
the ohargej against him. The.two oases.in 


(3) 2 Weir 467. 

(4^ 4 C. W. N. 846. 
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Bishun Das Qhosh v. King. Emperor (5), 
hedar Nath Biswas v. Adhin Mansi (6), it 
may be said, do not speoifically deal with 
the (lueetion under consideration, beoanse it 
is not stated that the fresh prcceedinisrs 
were quashed on the ground that sec- 
tion 40d, Criminal Procedure Code, applied. 
The ground of the decisions, however, was 
that the acquittal of persons other than 
petitioners on the same allegations had not 
been set aside in accordance with the law. 

I do not rropose to di^ouss the provisions 
of English Law relating to ''(mtnfi.is acquit^\ 
as the system of Criminal Procedure in this 
country is obviously so different from that 
of England that to draw any sort of in- 
ference from the state of law on the sub- 
ject in England, where no such clear 
distinctions exist between different kinds 
of orders terminating proceedings and 
which does not provide similar measures 
for rectifying wrong orders of acquittal 
and discharge, would to my mind be only 
misleading. 

i, therefore, agree with the Oigtriot 
Magistrate tbar< the conviction and sen- 
tence under section 447 of the Indian 
Penal Code aie bad in law and should be set 
aside. 

My learned brother holds a different 
view of the law. The paper will, there- 
f( re, be placed before his Lordship the 
Chief Justice for such orders as to the 
disposal of the cahe as he may think fit to 
pass. 1 may mention that as the question 
involved is one of importance, it is desirable, 
in my opinion, that it should be decided by a 
Full Bench. 

Napikr, J. — 1 adhere to the opinion ex- 
pressed by me in Criminal Revision Case 
No. 866 of 19i6 [B^zwada Kotayya v. 
Konathalopalli Vetikoyya (2)] that it is impossi- 
ble to treat the words ‘once been tried by a 
Court of competent jurisdiction” in section 
4C3, Criminal Procedure Code, as surplusage, 
or to apply the word ‘tried’ to a case where 
a man has not even been served with the 
summons. 1 have no doubt that the section is 
intended to reproduce what is undoubtedly 
the law in England, namely, that to plead 
autrefois acquit successfully the accused must 
have been put in peril either before the Jury 
or the Magistrate. 

(5) 7 C. W. N. 493. 

(6) 7 C. W. N. 711. 


As my learned brother takes a differ- 
ent view the case should, 1 think, go before a 
third Judge under sections 439 aud 429* 
of the Criminal Procedure Code but, as my 
learned brother thinks otherwise, the mat- 
ter will be laid before the Chief Justice 
for orders. 


This case coming on foi^ hearing on the 
Ist May 1917 under sections 439 
and 429 of the Code of Criminal Procedure 
and Counsel not appearing on behalf of 
the accused, upon perusing the letter of 
reference and the records submitted there- 
with, and upon hearing the arguments of 
the Public Prosecutor on behalf of the 
Crown, and the case having stood over 
for consideration till this day, the Court 
made the following 

ORDER. — Two learned Judges having 
differed in a criminal revision case, section 
4-^9 of the Code of Criminal Procedure read 
with section 429 requires the case to be decided 
by a third Judge and precludes any further 
appeal under the Letters Patent or any 
reference to a Pull Bench under the Rules 
of the Court. 

With reference to this case I have arrived 
at the same conclusion as Mr. Justice 

Abdur Rahim. ’ 

If sections 403 and 494 of the Code of 
Criminal Procedure had been originally en- 
acted at one and the same time, I should 
find it very difliculf to come to that conclusion. 
B it seeing that the Code of Criminal 
Procedure, whioh is founded on the English 
Law of Criminal Procedure, has been 

repeatedly modified in the successive Codes 
of 1861, 1872, 1S&2 and 1898, when an 
apparent ocnffiot arises between what 

would appear to be the intention of the 
Legislature in one section ard what would 
appear to be its intention in another section, 
the best method of ascertaining what the 
intention of the Legislature really is appears 
to me to be to examine what is the English 
rule upon the subject and how far that 
rule has been adopted and what modifica- 
tions have been subsequently introduced in 
the successive Codes. 

Now in English Law a plea of autrefois 
acquit or convict can only be raised in bar 
of subsequent proceedings when the convic- 
tion or acquittal has been for the same 
offence in a trial had before a Co^ft 
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of oompetent jurisdiction. The Attorney- 
General at any stageof aoriminal proseoution 
may enter u nolh prosequi*' and bring the 
proceed ings to an end. Bot that does not 
bar fresh proceedings against the accused. 
Consequently in England when the prosecu- 
tion desire not to go on with the case, 
the practice is not to tender farther 
evidence and for the Judge then to direct 
the Jury to acquit. That rule of English 
baw was embodied in the Code of Criminal 
Procedure of 1861 in section 55 as follows: 
“A person who has once been tried for an 
offence and convicted or acquitted of such 
offence shall not be liable to be tried 
again for tlie same oPTenoe,” — words which 
with certain explanations are still retained 
in section of the present Code. Under 
that Code Public Prosecutors were directed 
by the Calcutta Court not to withdraw 
the graver charge and proceed upon the 
lesser charge, hecauee such a course would 
have the effect of depriving the accused 
of the benefit of acquittal on tiie graver 
charge (5 Sutherland’s Criminal Ijetters 
4l. Then came the Code of 1872, .«e?ti'm 
61: “a Public Prosecutor may, with the 
consent of the Court, withdraw any charge 
against any person in any case of which 
he is in charge; and upon such withdrawal, 
if it is made whilst the case is under 
inquiry, the accused person shall be dis- 
charged. If it is made when he is under 
trial, the acoused person hhall be acquitted.” 
This was an entirely new departure, because 
it entitled the accused to an acquittal by 
Statute on the withdrawal by the Public 
Prosecutor and without any reference to 
the evidence at the trial. Tt has never 
been doubted that when the Public Prosecutor 
withdraws under this section and the 
accused is acquitted, he cannot be sub- 
sequently charged for the same offence. 
Yet, it seems difiSoult to bring such an 
acquittal within the language of section 
460 of that Code (now section 408) and 
say that he is a person who has been 
“tried” for an offence and convicted or 
acquitted. Supposing the Public Prosecutor 
to intervene immediately after the ease 
is taken up by the Sesskms Judge and 
to withdraw and the accused then to be 
srquttfed, 1 find great difficnlty in saying 
that the accused has been “tiied” and 
ficqnitted within th^ nreaning of sf^ticp 


403 of the present Code. It seems to me that 
in section 61 of the Act of 1872 thp Legisla- 
ture introduced a fresh form of statutory 
acquittal under that section, which was 
intended to have the same operation as 
an acquittal in accordanoa with the 
English rule under section 460 (now 
section 408). 

So much for the Code of 187*2, It was 
only in the Code of 1882 that the alter- 
ation was made which has given rise to 
the present case. Section 494, dealing with 
the withdrawal by the Public Prosecutor, 
provided that “if the withdrawal is made 
after a charge has been framed, or when under 
this Code no charge is required, he shall be 
acquitted.” 

The reference in the latter part was 
clearly to summons-cases which deal with 
more trivial offences, and it seems to me 
the intention of the Legislature was that 
the withdrawal by the Public Prosecutor at 
any stage in those trivial cases was to 
have the same eirect as his withdrawal nnder 
the previous part of that section, that is to 
ssy, that there was to be a final bar of fresh 
proceed ing% 

A similar change was Introduced as 
regards this class of oases into what is 
DOW section 247 of the Code, as regards 
non appearance of the complainant in a sum- 
mons-case. 

In the Code up to that lime such 
failure to appear hy the complainant had 
merely led to a dismissal of the com- 
plaint. But in 18S2 to make the law more 
stringent it was provided, as it still is, 
that on the non-appearance of the complainant 
the Magistrate might acquit the accused 
unless he chose 1o adjourn. Here, again, 
1 think that the intention of the Legislature 
was that the acquittal should operate as a 
final bar of further proceedings. The history 
of the legislation shows, to my mind, a 
distinction between what I may call the 
common Jaw plea of autrefois acquit as 
embodied in section 403 of the Code, 
and the statutory acquittals which have 
been introduced in sections 494, 247 and 
345. 

It has not been suggested in this case that 
the withdrawal from the prosecution by the 
Pnblio Prosecntor was irregular, ar.d in these 
circupis^ppes I agree wjth conclusipp 
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arrived at by Mr. Justice A bdar Rahim that 
the conviction and sentence are bad inlaw and 
should be set aside. 

Oonvtciion set aside. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Appeal No. 262 op 1917. 

January 15, 1918. 

Present: — Mr, Stuart, A. J. C.; and 
Pnndit FCanhaiya Lai, A. J. C. 

RAM SUDH — Prisoner —Appellant 
versus 

EMPEROR — Proskcotor — Respondent. 

Criminal Procedure Code {Act V of 1898), s, 104 (3) 
— Confession — Certijlcale as tornluniary confession, 
omission of, effect of — Admissihilit ij of confession. 

Where a Magistral-e in recording a confession 
I’cfuses to make llie mornoranduni referred io in 
Rootion 104 (3), Criminal Procedure Code, on the 
ground that in his opinion tlie confession lias not 
been v()liintarily made, such confession eannot form 
part of ail}' judicial record and is, therefore, inadmis- 
sible in evidence, fp. 288, col 2.] 

Emperor y. Kadar Ghulnin Mah mad, S Bom, Ij. B. 
9o0; 6 Cr. L J. 4, followed. 

Appeal against the order of the Sessions 
Judge, Gonda, dated the 7th September 
1917. 

FACTS of the case appear from the foL 
lowing order, dated the 8th November 
1917, and the Order of Reference, dated 
the 2l8t December 1917, passed by 
Lindsay, J. C.: — 

**The appellant in this case is Ram Sudh, 
a Lonia who has been convicted by the 
learned Sessions Judge of Gonda on a 
charge of having murdered his wife. The 
principal piece of evidence against the ac- 
cused is a confession recorded by a Magis- 
trate on the 11th of July. The record 
of his confession is a long one, and it 
appears that after the statement was made 
the Magistrate put a number of questions 
to the accused before he closed the mak- 
ing of the record of his statement. Under 
law a oertiSoate is required to be attached 
to a statement made in these oiroumstanoes, 
and the Magistrate has appended a certi- 
ficate in which he expresses bis opinion that 
the confession made by the accused was 
y)ot a A (question of 


law, therefore, arose before the learned 
Judge for disposal. His view was that 
he was not bound by this expression of 
the Magistrate’s opinion and for a variety 
of reasons which I shall have to consider 
later on, the Judge came to the conclusion 
that the statement made by the prisoner 
was admissible; and he has relied upon 
it for the purpose of convicting the accused. 
While I am disposed to agree with the 
learned Judge’s view that the opinion ex- 
pressed by a Magistrate after taking the 
statement of confession made by an accused 
man is not conclusive upon the Court, 
nevertheless it has to be conceded that the 
opinion is a matter which has to be carefully 
weighed when dealing i?vith the question 
whether the statement should be availed 
of for the purpose of convicting the ac- 
cused. In cases where there has been an 
omission to furnish the certificate required 
by the section, the practice is to call the 
Magistrate and examine him as a witness; 
and similarly I think in a case like this 
if the learned Judge had reasons to doubt 
the soundness of the opinion which the 
Magistrate had expressed, he] ought to have 
sent for the Magistrate and examined him 
as a witness. I think, before 1 dispose of 
this appeal, my proper oourse is under sec- 
tion 428, Criminal Procedure Code, to send 
the case back to the learned Judge with 
directions to take the statement of the Magis- 
trate touching the grounds of the opinion 
he has expressed in the certificate attach- 
ed to the record of confession. The evi- 
dence, after it has been taken, will be sub- 
mitted to this Court along with the record. 
The evidence, of course, will be taken 
in the presence of the accused. Let the 
case be put up again as soon as the 
evidence has been certified to this Court.” 
(8th November 1917.) 

^'l think it desirable that this appeal 
should be referred for disposal to a Bench 
of two Judges. It is the appeal of a 
man named Ram Sudh, who was convicted 
in the Court of the Sessions Judge of 
Gonda on a charge of murder and sen- 
tenced to transportation for life. The case 
was up before me on the 8th of November 
last and it appeared at that time that the 
learned Judge had relied upon a confession 
made by Ram Sudh for the purpose of 
finding him guilty. This confessional 
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roent had been recorded by a Magistrate 
who, after it had been taken down, put 
a" certihcate at the bottom of it declaring 
his belief that the statement was not a 
voluntary one. The learned Judge in deal- 
ing with this point stated that he did 
not consider himself bound conclusively by 
the certificate attached by the Magistrate 
to the reccrd of confession. I observed 
at the time that the Magistrate had not 
been called as a witness at the Sessions 
trial for the purpose of deposing to the 
grounds of the belief entertained by him 
that the statement was not a voluntary 
one; and so by my on:*er of the 8th of 
November 1 directed the learned Sessions 
Judge to record the evidence of the Magis- 
trate and to call upon him to explain for 
what reasons he thought the statement made 
before him by this accused-appellant v^as 
not a voluntary statement. The learned 
Judge has now recorded the evidence of the 
Magistrate and it has been called into this 
Court. In the statement which the Magis* 
trate has now made before the Sessions 
Judge as a witness he gives certain rea- 
sons for considering that the statement 
made by the accused was not a voluntary 
one. The question whether the confession 
to which this evidence of the Magistrate re- 
lates ought to be used in evidence against the 
accused, seems to me to be a somewhat difficult 
one and in the circumstances I deem it 
advisable to have the case referred to a 
Bench for disposal. The appeal is a jiil 
appeal and no one appears on behalf of 
the appellant. Let theca.se be laid before 
a Bench as soon as m ly be after 
the Christmas holidays.” (;ilst December 
1917.^ 

The Government Pleader, for the Crown. 

JUDGMENT. - This appeal baa been re- 
ferred by the Judicial Commissioner for 
disposal to a Bench of two Judges. The 
reason why the reference was made is as 
follows: — The appellant made a confession 
before Mr. Sinha, a Deputy Magistrate. 
Mr. Sinha refused to record the memoran- 
dum to which reference is made in section 
164 (3), Code of Criminal Procedure. He 
was of opinion that the confession was not 
voluntarily made. The point for decision 
is whether in these circumstances the 
oonfession is admissible in evidence. The 
view taken by the learned Sessions Judge 


id that it is for the trial Court to decide 
whether a confession has or has 
not been voluntarily made and that, if 
the Court is satisfied that a oonfession has 
been voluntarily made, it ought to he admitted 
in evidence, although the officer who re- 
corded it is of a contrary opinion and 
has refused to append the necessary certi- 
ficate. In Emperor v. Kadar Ghulam Mahmad 
(1), a case which was decided by a Bench 
of the Bombay High Court, the view was 
taken that the word “record” in section 
161 (3), Criminal Procedure Code, must 
neces.sarily mean “making a part of a 
judicial record” and not merely “writing 
out.” We are in agreement upon that 
point with the learned Judges who decid- 
ed that case. It follows that Mr. Sinha 
was precluded from making the confession 
part of any judicial record. Ke had writ- 
ten out the confe.ssion and the act of 
writing out could not be undone, but the 
confession could not he placed upon the 
record. The Committing Magistrate should 
not have accepted it as part of the record 
and the Sessions Judge .should not have 
considered it. It is no more admissible 
than a oonfession would have been which 
had been recorded by a Police Offiser. 

With regard to the merits of the appeal 
it is clear that, once the oonfession is excluded, 
there is not sufficient evidence to justify a 
conviction on any charge. 

W e, therefore, accept the appeal, set aside 
the conviction and sentence and direct that 
the appellant be set at liberty. 

Appeal allowed, 

(1 ) 8 Bom. L. R. 960; 6 Cr. L. J. 4. 


CALCUTTA HIGH COURT. 

Civil Bavision No. 11 of19i8. 

March 11, 1918. 

Present: — Justice Sir Charles Chitty, Kt., 
and Mr. Justice Smither. 

PRBM CHAND GORAl— Pxtitionir 
versus 

SONATAN SAHA alias S0NAULL\ 
SAHA— Opposjtr! Partv, 

Criminal Procedure Code {Act V of 1898\ /». 196 
— Sanction for pro^cuHon granted by successor of 
Judge who heard case ‘--Delay ^ effect of. 
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On the application of tho defendant in a Small 
Cause Court suit, the Bucce8sor<in oSice of tho 
Judge who had decreed tho siiib gra tied, after an 
inordinate delay, tsanction for tho proBocution of the 
plaintiff for perjury in respect of a false state meut 
in his deposition. This sanction was affirmed on 
appeal to the District Judge: 

Ueldf that as tho Court record of the deposition 
was not ro d over to the plaintiff and he was not 
cross-examined on tho statement, and as the sanction 
was uranted after a long delay by a Judge whodhl 
n^i try the cji<-e, the sanction should be revoked, 
especially as this sanction, if not revoked, would bo 
used by tho defendant in i-fU'rorem both na regards 
execution under tlio decree ])e8sed against him and 
as reganls the suit which he had brought for setting 
aside that decree and which was p3nding. [p. 2 
col. 2.] 

Per SmitheTf J . — When a person wants to prosecute. 
criminaM}^ he must not bo dilat.jry. [p. 270, col. 1.] 

Sir 0. Milter and Baba Monmatha hath 
Mukherjee^ for the Petitioner. 

Mr. Norton and Babu Taradas Chatter jee^ 
for the Opposite Party. 

JUDGMENT. 

CaiTTY, J. — On the I8th Deoember 1916 
the petitioner, Prem Cband Gorai, hied a 
snit in the Small Cause Court at Midna- 
pore against Sonatan Shaha alias Sonanlla 
Saha to reoover a snm of Rs. 497 for the 
prine of goods sold and money advanced 
on an aooonnt between the parties. The 
suit was heard by the Subordinate Judge, 
Babu S. 0. Chakra varti. From the record 
it appears that the plaintiff stated in exami- 
nation-in ohief that he paid an income 
tax of of Rs. 250. The Subordinate Judge 
in his judgmeiit remarked that it was un- 
likely that the plaintiff as a Mahajan of 
standing would prefer a false claim for 
so small an amount as R^. 4^7. There 

is nothing to indicate that this remark had 
a direct reference to the statement of the 
plaintiff regarding income tax, though 
of course that may have been the case. 
The Subordinate Judge passed a decree 
in favour of the plaintiff on 2Sth March 
1917. On 80th March 1917 the plaintiff 
decree holder applied for execution, but the 
judgment- debtor’s property was not attached 
and that execution case was dismissed in 
default of the decree-holder taking farther 
action. Babu S. C. Chakravarti was 
then transferred, and on the 15th 
May 1917 the defendant applied to his 
suooessor. Baba H. K. Bose, for sanction to 
proeeeutetfae plaintiff for perjury for stating 
that he paid an income tax of R^i. 250 
whereas in fact be paid nothing at all. 


It is conceded t^at at the time in question 
the plaintiff was paying no income tax. 
The plaintiff, in reply, stated that hi^ 
answer must have been incorrectly recorded 
and that what he said or intended to say 
was that his income was Rs. 250 a 
month and not that he paid an income 
tax on that amount. The proceedings being 
in a Small Cause Court the deposition of 
the witness was not read over to him, 
nor was he at all cross-examined in regard 
to this answer or his credit generally. The 
question of sanction was before the Sub* 
ordinate Judge, Babu H. K. Bose, for close 
upon 7 months when on 11th Deoember 
1917, after this inordinate delay, sanction 
was granted. An application to the District 
Judge to revoke it was rejected and the 
petitioner has now applied to us to exercise 
over revisional powers and set it aside. 

For several reasons I think that the Rule 
should be made absolute. In the^r;^^ place, 
1 think that there is reason to doubt whether 
the statement was made as recorded. The 
only evidence of its having been so made 
that could be at all relied upon is the 
Court record. It is obvious that oral state- 
ments of the opposite party such as appear 
in the affidavit now tiled before us are 
of little value. The accuracy of the Court 
record is open to this comment that the 
deposition was not read over to the witness 
(it is true that the law does not require 
it), and that the statement did not attract 
the attention of the cross-examining Pleader, 
and so tho plaintiff bad no opportunity of 
correcting it, if it was inaeei^rate. Secondly^ 
it was not the trying Judge who thought 
that the plaintiff should be prosecuted. 
The matter was brought before his succes- 
sor by the defendant, the unsuccessful party 
in the suit, and Babu H. K. Bose, after 
allowing the matter to drag on for nearly 
7 months, has granted the sanotioTj becAuse 
the statement is false, without any con- 
sideration of the surrounding circumstances, 
of which indeed he was not in a position 
to judge. Thirdly^ we find that in July 
1917, the defendant filed a suit to set 
aside this decree. It appears to me obvious 
that this sanction, if granted, will be used 
by the defendant in terrorem both as re- 
gards execution under the existing decree, 
and as regards the suit now pending. 
This appears to me to be a case in which 
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the personal element bulks largely, and I 
do not think that the Courts should assist 
tjie defendant by putting this weapon into 
bis hands. In any view of the case I think 
that oriminal proceedings should not be 
allowed to oonamenoe until the decision of 
the defendant’s suit. But 1 think that the 
interests of jastiee do not require the pro- 
secution of the petitioner at all and 1 would, 
therefore, make the Rule absolute and revoke 
the sanotion. 

Smither, J. — 1 think we should, at this 
stage^ rely upon the presumption that the 
record is correct: hue as it is now about 
a year since the evidence was given, and 
as I find, on examining the record, that 
the applicant for sanotion was himself 
responsible for much of the delay that 
occurred before sanotion was granted, 1 
agree in the order passed. When a person 
wants to prosecute criminally he must not be 
dilatory. 

Rule made ahaslutc. 


PUNJAB CHIKF COURT. 

Criminal Revision No. lObO op 1917, 
December 22, 1917. 

Present:— Mr. Justice Seott-Smith and 
Mr. Justice Shadi Jial. 

E M P B RO R— Patitionb R 
versus 

MUHAMMAD HUSSAIN— Convict 
— Respondent. 

Criniinul Proccdura Vudt' (Act V of 1898j, xm. 233, 
235, Penal Code (.-tcf XfA' (f 1800;, .sm. 71, 218 
— Joinder of cJiarges — Police Officer prejjan ng incorrect 
record ormstinff of ncver(d dncfifnenln — Separate charge 
in. respect of each dornment ^ ichether necessary — 
Irreyiilarity. 

Accused, a Police lusjjiotdr, was charged in oiio 
trial with having prepared certain dociiiricnts 
incorrectly in order to screen one 11. and to save 
him from legal panishmeiit. He was convicted of 
an offence under section 218 of the Penal Code. 
The documents set forth in tlic cliargc were a ru<i<ja 
addressed to the officer in charge of the Police 
station, a ttrst information report \)a8ed upon the 
ra-iqa^ .'icvea lN>lice diaries relating to the inves- 
tigation lioid in tlio case and the iiual ivjiort to 
the Magistmie; 

Hcldf (1) that tlie various documents formed part 
of one continuous whole, the same purpose, namely, 
bhe saving of H. from legal punishment, running 


througli them all, and tliat , therefore, the offences 
having been committed in tlie same transaction they 
could all be tried in the .same trial under section 
235 of the Criminal Procedure Code; [p 271, eol. 1.] 

(2) that the documents in qiiostioii together com- 
})rised the Polico record of an iiiveKtigiiiion into a 
eliarge and that the accused being chargt’d with 
having prepared an ine.orroct Poliec record, there 
was nothing defective in framing a single charge in 
respect of all the documents; [p. 271, eol. 2.] 

(3) tlmt ev'cn if it were litdd that tijo accused 
should have been eliargcd >vith separate offences in 
regard to each document, the trial was not illegal 
nier<dy because one (dinrge w’as framed in regard to 
all the documents, the in*egiilarity being covered by 
section 637 of the Cririiiiial IVocediire Code. [p. 271, 
coh 2.J 

Criminal revision from the order of the 
Sessions Judge, Ambala, dated the 14th 
May 1917. 

Mr. Mul Ghand^ Public Proseoufor, for the 
Petitioner. 

Messrs. Be. chey and I'nt/p^aw, for the Re- 
spondent. 

JUDGMENT,— Mulianimad Hussian, an 
Inspector of Police, Karnal, was tried by a 
First Class Magistrate and ooiivioted of an 
offence under section 21S, Indian Penal Codej 
and sentenced to a fine of Rs 500. 11 is 

appeal was heard by the Sessions Judge of 
Ambala, as was also an application by Govern- 
ment for enhancement of sentence. The 
learned Sessions Judge held that the charge 
was defective and that the accused had been 
somewhat prejudiced thereby, and setting aside 
the ooDviotion and sentence ordered a re- trial. 
From this order an application for revision 
has been made on behalf of Government, 
and Muhammad Hussain has also applied 
for revision on the ground that instead of a 
re-trial having been ordered he should have 
been acquitted. 

The facts are suiiioiently set forth in the 
judgment of the learned Sessions Judge; and 
need not be repeated at length. Briefly, 
the charge against Muhammad Hussain was 
that he prepared certain documents inoorraot- 
ly in order to screen one Habiba, sou of 
Mamun, and to save him from legal punish-, 
ment. The documents set forth in the charge 
were P. fi., a ruqqa addressed to the officer 
in charge of the Police station; P. a 
first information report which was based 
upon P. R , P, Q., seven Police 
diaries relating to the investigation held in. 
the case; and P. W., the final Polioe repoii[ 
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to the Magistrate which is known as the 
chatan, 

The objection taken to the charge is that 
the accused was charged with ten, or at 
least four, distinct ofiPenoes in the same charge, 
which, therefore, contravenes the provisions 
of section 23] of the Critniiial Procjdure 
Code. 

Two coutentijiii wore pai.se<l before the 
learned Sessions Judge : — 

(1) That the pieparation of each docu- 
ment was a separate offence, and that there 
shoald have been separate charges regarding 
each ;aiid . 

(2) That the offences could not all be 
tried together in the same trial. 

As regards the second objection the 
Sessions Judge held that section 235 of the 
CrimiDal Prooednre Code was applicable, as 
the various acts attributed to the accused com- 
prised one series, so connected together as to 
form the same transaction. His view was that 
the various acts were so related to one another 
in point of purpose as to constitute one oon- 
tinuous action. The same purpose ran though 
all the offences, namely, to save Habiba, son of 
Mamnn,from legal punish meiit, and, therefore, 
they most be considered as parts of the same 
transaction. We have no difficulty in agree- 
ing with the learned Sessions Judge that 
the various acts form parts of one con- 
tinuous whole, the same purpose, namely, the 
saving of Uabiba, son of Mamuu, from legal 
punishment running through them all. They 
were all prepared with the same object. 

As the offences, if any, were committed 
in the samb transaction, they could all be 
tried in the same trial under sec- 
tion 235 of the Criminal Procedure 
Code. But it is urged that there should have 
been a separate charge in regard to each 
document which accused was said to have 
framed incorrectly. 

The Grst point argued by Mr. Mul Chand 
on behalf of the Crown is that all the 
documents in question form parts of one 
record. Mow, what the accused is really 
charged with having done is having 
prepared an incorrect Police record. There 
is no definition of the word * record’' in 
the Indian Penal Code, but it is sometimes 
used as iueludiug a number of documents. 
For ioatanoe, the judicial record of a case 
includes all the depositions of witnesses 
and all tbs documentary svidsnee in tbs 


ca^e. The duournexite in question in the 
present case, commencing with the ruqqa 
addressed by the accused to the officer 
in charge of the Police station and ending 
with his final report to the Magistrate, 
comprised, in our opinion, the Police 
record of the investigation into a ohsrge 
against a number of peisons that they 
had committed an offence nnder section 
401, Indian Penal Code. On this ground 
alone we hold that there was nothing 
defective in the chaige. The case appears 
to be such as is provided for by section 
71, Indian Penal Code. The alleged 
offence of preparing an incorrect Police 
record is one made op of parts, namely, 
the preparation of the different dooumeuts 
comprising that record; the incorrect 
preparation of each one of them would be 
itself an offence. 

Mr. Mul Chand has further argued that 
even if there ought to have been a 
separate charge in regard to each docu- 
ment under section 233 of the CriininBl 
Procedure Code, the error was not so 
fatal as to vitiate the trial, but was a mere 
irregularity within the meaning of section 
537 of the Criminal Procedure Code. In 
support of this argument he has referred 
us to Masai Singh v. PJ7nperor (1), where- 
in it was held that a single head of 
charge, relating to three offences of the 
same kind, is defective for duplicity and 
not misjoinder; but a trial under such 
charge is not bad unless the accused has 
been prejudiced thereby. 

Mr. Beechey, on the oth^r band, has 
cited Asgar Ali Biswau v. Emperor (2), 
wherein it was held that a single charge 
relating to several distinct offences is illegal 

having regard to section 233 of the Criminal 
Procedure Code. 

The ruling in Mumi Singh v. Emperor 
(1) is, however, a later one, and was 
followed ill Sam. Subhag Sivgh v. Emperor 

(3). In that case it was held that the 
first portion of section 233, Criminal 
Prosedure Code, is not so imperative as 
to render a trial null and void if the 

(1) 22 liul. Ch«. lOUvS; 41 C. fiii; 18 U. VV. N. jsrji 
15 Or. L. J. 224. 

(2) 20 lud. Caa. 009; 4G C. 840; 17 C, W, N. 827: U 
Or. L. J. 449. 

.(8J 80 Ind. Cas. 465; 19 0. W. If. 972? 16 Cr. L. J. 
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direction enjoined therein ia disobeyed. 
It was also pointed out that in the case 
of Suhrahmania /iyyory. King E mperor {4f) the 
Privy Council did not decide that a defect 
under section 233, Criminal Procedure 
Code, is fatal to the trial. They, in 
efiPeot, stated that a disregard of the 
second part of section 23 by joining 
charges beyond the limits speoi6ed in 
section 234, vitiated the trial. It was 
further remarked in Rayn Subhaj Singh v. 
Emperor (3) that the object of the 
section in that an accused person shall 
not be convicted of an offence of which 
he has not been charged. This object is 
not frustrated, and the accused is not 
prejudiced, if the accusations again.st him 
are written in one sentence or on one 
sheet of paper instead of in two sentences 
or on two sheets of paper. 

We agree with the decision in Bam 
Suhkag Singh v. Emperor (3) and with 
that reported a.s Mmai Singh v. . Emperor 
(1), and hold that, even if it he considered 
that the accused should have been charged 
with separate offences in regard to each 
document, the trial was not illegal merely 
because one charge was framed in regard 
to all the documents. We, therefore, 
allow the revision and setting aside the 
order of the learned Sessions Judge remand 
the appeal to him for decision in accordance 
with law. The application for revison on 
behalf of Muhammad Hussain is rejected. 

Revision allowed, 

(4) 25 M. 61; 28 1. A, 257; 1 1 M. L. J, 233; 3 Bom. 
L. B. 640; 6 C. W. N. 8L6; 2 Weir 271; 8 bar. V. C. J. 
160 (P. 0.;. 


PATNA HIGH COURT. 

Criminal Revision No. 351 or 1917. 

Upceraber 20, 1917. 

Present: — Mr. Justice Roe and Justice 
Sir Ali Imam, Kt. 

RAM CHARITRA SINGH and others — 
Petitioners 

versvLs 

EMPEROR-Opposits Party. 

Evidence Act J of *872;, .sif. 155, 1.57 — Criminal 
Proccdnrti Code (Act T oj KS^S), s. 162 — Siettements 
matin to Police^ U'hcth>‘r can ho used as corroh jrat.itm — 
Hostile ivitnnsSj whether can he impeached by reference 
fo Pidice diary 

Statements of witnessea mide to the Police should 
not bi used to oorrobjraio the a except in very 
special oircumstances. [p. 273, col. 1.] 


tldl« 

The evidence of a witnoas who is hostile to the 
Orown may bo impeached b}’’ referoiico to the Police 
diary, [p 27 S col. 1.] 

If in the courao of a trial a witness is called 
upon to say that he saw the offence committed by 
the accused and when called upon says that the 
offence was committed by an entirely different 
person, it is only fair that thn Crown should be 
alloived to use section 15.5 of the Evidence Act to 
disabuse the hiry of the effocjt made by a wilfully 
false statement. There is nothing in section '»62 of 
the Grim iii il Procedure Cod 3 to prevent this course 
being adopted. That section provides only for 
f.icilities tf> the accused to obtain copies of Police 
papers, [p 27*<, ctd. I.J 

Ravi^ion against the order of the Sessions 
Judge, Patna, dated the 25th August 1917, 
afEirming that of the Sub I). visional Officer, 
Dinapore, dated the 28th July 1917. 

Messrs .Si. Sinha and H. L. Nandkeolyar^ 
for the Petitioners. 

The Assistant Government Advocate, for the 
Crown. 

JUDGMENT. 

Roe, j. — In this case we are asked to set 
aside the oonviotion and sentences on two 
grounds, th'it the statements made before 

the Police in the oonr.<)e of the enquiry 
have been used as substantive evidence 
in the case, and, secondly, that the Police 
diaries have been uerd for the purpose of 
impeaching a Crown witness or rather one 
who should have been examined as a Crown 
witness but was examined by the Court and 
not by the Crown. 

The Srst argument seems to us to be 
based upon a misappreoiation of the finding 
in the judgments of the Sub Divisional 
Magistrate and the Sessions Judge. We 
are unable to find anywhere in the two judg- 
ments any use of the statements made as sub- 
stantive evidence in the case. 

The second argument is based upon 
section ld2 of the Code of Criminal Pro- 
cedure and it is urged that that^sectiou 
overrides the provisions of the Evidence 
Act, sections 155 and 157. The case quoted 
in support of this contention is Emperor 
Y, Akbar Badu (1). But even in that ease 
Mr. Justice Heaton said that *‘itmay be 
that what the witnesses said was admissible 
by way of corroboration within the terms 
of section 157 of the Evidence Act.** 
All that be did protest against was the 
record being loaded with statements of this 

(1) 7 Ind Gas. 93 ?; 84 B. 599; 12 Bom. h. li. 668; 
U Or. L. J. 542. 
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description and to that extent tie are, it 
we may say so, in cordial agrreement with 
him. Statements of witnesses made to the 
Police should not be used to corroborate 
them except in very special ciroumstanoes, 
but even in the case quoted there is no 
authority for the proposition that the evi- 
dence of a witness who is hostile to the 
Crown may not be impeached by reference 
to the Police diary. If in the course of 
the trial a witness is called upon to say 
that be saw the ofEence committed by the 
accused and when called upon says that 
the offence was committed by an entirely 
different person, it seems only fair that 
the Grown should be allowed to use the 
Evidence Act, section 155, to disabuse the 
Jury of the effect made by a wilfully 
false statement. There is certainly nothing: 
in section 162 to prevent this course being: 
adopted, and, as we understand it, the 
section provides only for facilities to the 
accused to obtain copies of Police papers. 
The Legislature has not thought 6t to 
make provision for equal facilities to the 
prosecution, for the reason that the papers 
are always in the hands of the prosecu- 
tion. 1 would reject this application and 
direct that the petitioners surrender to 
their bail and serve out the remainder of their 
sentences. 

Imam, J. — I agree. I would only wish to 
add that the contention of the learned 
Counsel that the statement made by Dhuku 
Singh before the Police was used in this 
case against the accused is not borne out 
by an examination of the judgments of the 
lower Courts. It appears that this man 
Dhuku Singh .was called as a Court wit- 
ness. The trying Magistrate called him 
as such, because it was alleged at a very 
early stage of the trial that Dhuku had 
been gained over by the defence. When 
examined in Court, he made statements 
that were inconsistent with the statements 
that he made before the Police in the 
course of the Police investigation. The 
subsequent appearance of the Sub- Inspector 
for examination on the point was as to 
whether he had or had not made these 
statements. It appears that this was done, 
not with a view to substantiate the offence 
against the accused, but to clear the doubt 
as to whether or not the prosecution was 
right in oondemning this man Oukhn as a 

11 


witness who had turned hostile since his 
examination by the Police. 1 have care- 
fully considered the judgment of the trying 
Magistrate as also that of the learned 
Judge who heard the appeal, and I find 
that there is nothing in the two judgments to 
show that the statements made by Dhuku 
before the investigating oificer have been used 
as evidence against the accused. On the con- 
trary, I find in the judgment of the learned 
Judge who heard the appeal that these state- 
ments were used only for a certain purpose, 
and that was to ascertain the fact as to 
whether the allegation of the prosecution as 
to the hostility of Dhuku was established 
or not. In the circumstances the petition 
must be rejected. 

Petition rejeeted. 


PUNJAD CHIEF COURT. 

Criminal Apilai. No. 424 of 1917. 

July 27, 1917. 

— Mr. Justice Soctt>8mith 
and Mr. Justice LeEossignol. 

HARJI AND ANOTHBB — CONVTCTS — 
APPEliLANTS 
versus 

EMPEROR — PRosEcirroR — R espondent. 

Eviden-r.r — Fir/it report, valiic of-^Tlcporf made h^j 
aci uned, ndmist^ibiliti/ of. 

A fii-Kt roport is goiuirally A^cry valuable uurro' 
biirative evklonco of the tostiinoiiy of tho ])orsoD 
who makes il; but where it is marlo by an accuseiJ, 
it is not admissible in evidence at all and constitutes 
no corroboration edthor of the case against him- 
self or of that against any other cu-acuusod. 
[p. 274, col. l.j 

Where, therefore, the whole of the evidence was 
disljelieved b}*^ the Sessiorus Judge but the accused 
were convicted on the strength of a report made by 
one of themsolves: 

Ifrldj th.nt inasmuch us tlie couvictiou was based 
on material wliich was inadmissible in evidence, 
it could not stand, fp. 274, col. 1.] 

Appeal from the order of the Sessions 
Judge, Karnal, dated the 29th March 1917, 
convicting the appellants. 

Mr. Nanah Ghai^d^ for the Appellants. 

Lal« Mul Vhandf B. S. (Public Prosecutor) 
for the Respondent. 

JUDGMENT.— Four brothers Harji, Kala 
Hira and Gokal, sons of Ram Jas, were 
committed to the Sessiona Court charged 
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with the murder on the night of the 21fth 
January 1917 of Sudiiau Jat of their 
village. 

Tlie story fnr the prostecntioii was that 
early in the night of the urearreiir*e the 
accused discovered that one of their she* 
buffaloes wa.s mi^.'^iiig, that they suspected 
the deceased und liis hi-otlier Udmi of its 
theft tiiid thereupon prooeetliiig towards 
their houso, found Sndhati asleep in the 
lane in front of his ratfle shed. Sudhnti 
was at once murdere<l with fjaniJasas with 
which the accu>«ed had provided tliemselve-s 
and then all foiir culprits, going to the 
house where Udini wa.s asleep, called him 
out and when he opened the door struck 
at him and wounded him on the head. 
The learned Sc.^sione Judge agreeing with 
the assessor came to tlio conclusion that 
the story as told hy the prosecution wit- 
nesses was entirely false, but also in 
agreement with the as.sessors he held that 
a report made by Hira, one of the accused 
at the Thana, almo.st simnltanenusly with 
the first information report justified the 
ounviotiofi of i.iarji and Kala. Hira and 
Gokal accordingly have been aoquitfed 
whilst JIarji and Kala have been sentenced 
to transportation f ir M'o and the two latter 
have appealed to this (.^ourt. 

Now the report nonle hy Hira, whose 
authorship Hint dcriiid, hut of which we 
agree with the 'oaniiMl Sessions Judge that 
he was the iioiktr, srt.s fnrth that Harji 
and Kala had a ti?lit with Sudhan and 
Udmi, whom they foiind in the act of 
leading away a slie hulTalu and its young 
belonging to Kala. Now this (irst report 
made by Hira i.s not evidence. First re- 
ports may bo and generally are very 
valuable corroborative evidence of the testi- 
mony of the person who makes them, hut 
in this case Hira, the maker, was not a 
witness but an accused person and conse- 
quently bis report to the Police con- 
stituted no corroboration of either the case 
against himself nr of that agairnst his bro- 
there. Jn fact his first report was not 
admissible in evidence at all. As the 
whole of the rust of the evidence has 
been discredited by tlie learned Serisi;in.s 
Judge and the asses.sors, it follows that 
there is nothing on which the conviction 
can proper.'y repo.se. The learned Ooniisel 
for the Crown aduiifa that this position 


i.s correct, but he haa aakol na to maintain 
the c )nvict.io.*i on the evidence which w.is 
reject ed by b ttli the Judge and the assessors 
in the Uniirt below. 

WohiVcJ ac-;*.»r;liiigly sfcudiod the ovidnnee 
in det-iil ami quite apirt from the fact 
that tito Sds>i:)ii'« Judge has noted with 
regard tn nearly all the chief witne.'^ses 
in the '*141? flint thwir ilmnoiiiour in thfj 
witness-box w is v^ny iinsatisfu.?ti)ry, we 
have c nne ti the CDiiclusion that the evi- 
dence in this case is not trustworthy and 
tliat tlinngb there can be little doub^ but 
lliat some of tlie four brothers were concern- 
ed in the murder of Siidhan, there i.s no 
legal ac •eptable evidence as to b.ow, when 
and where and by whom Sudhan was killed. 
The olTenco appears to have taken place 
at ab nil 9 or 10 I'.m , yet the report to 
the Htniia was made at only /I o’chrik the 
next morning, inspite of the fact that 
the thann is only r' .o h'if distant and that 
the rival parlies arc said tn have raced to 
make their reapeotive report.s. Again, in 
the first report no mention is marie of any 
eye•wit^p^s, whilst regarding Mfwitnmnf 
Hasaidi it i.s .said that she saw tiie cul- 
prit riJiining away. In Court, however, 
Pirbbii and liar Nath came forward as eye- 
witne.sses of the %vliolf3 alTair and si doe.s 
Mfi'inttnita! Iiisai^ti. S.i also does Mus'iin- 
m’if Jio, who siy-i she was on the .spot 
h'^fore Hasanti. As Jai Dal 

who made the report tii the tUani is said 
to have seen tho.se witnea.seH near the 
c irp-e before starting to make his report, it 
is impo.ssible that if these witne.s.ses had 
really seen what they profess now to have 
seen they would not have mentioned the 
fact to Jai Lil and that the circumstance 
would not have found mention in hi? re- 
port. Another ruTuarkable circurnst.ance in 
thi.s case i.s that though the Police diaries 
show that the evidence of all the.se wit- 
nesses was recorded on the first day of 
the enquiry, the witnesses themselvd.s have 
stated, alm().st without exception, that their 
statements were not recorded on the first 
day of the enquiry and we note on 
referbig to the dlariei that they reached 
the SaJarona belated date, a cirouni.stanoe 
info which the Se.ssions Judge should have 
made enquiry. The learned Sessions Judge 
say-s that there app3ar.s to be soma mb- 
stratum of proof in the staterusiit of Akiii 
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Ram, bat the statement in itself is not 
conclusive or very convincing and the leanud 
Sessions Judge has not indicated with any 
precision what portion of this man’s state- 
ment he regards as containinsr some fraction 
of truth. It is a matter for surprise to 
ns that Ddrai, the brother of the deceased, 
who was very lightly hurt indeed, did not 
himself proceed to the thana and we are 
not greatly impressed by the argument 
advanced by the learned Counsel that his 
reason for holding back was his apprehen- 
sion that the culprits might waylay him 
on the road. 

It is a matter for regret that the Polio \ 
do not appear to have investigated the 
version of the affair told by Hira. Had 
this been done and the spot indicated by 
Hira closely examined, it is possible that 
the truth of the affair might have bedi 
elucidated. 

The result of this case is very unsatis- 
factory, but bolding as we do t^at the 
opinion of the lower Court regarding the 
credibility of the prosecution evidence is 
sound and that the material upon which 
it convicted the appellants was inadmissible 
in evidence, we have no alternative but to 
accept the appeal and acquit the appellants 
and we order accordingly. 

Appeal accepted. 


CALCUTTA HIGH COURT. 
Criminal Revision No. 1107 ok 1917. 
March 8, 1918. 

Present: — Mr. Justice Chitty and Mr. Justice 
Smither, 

BROJKNDRA NATH BAKSHI— 
Petitioner 
versus 

EMPEROR — Opposite Party. 

Sinmp Act (JI oj 1899), s. Failure to stamp 
documen t — Fra ud iilenl i n tent. 

Mere noii-payineiit of a |»ro}K*r stamp <Uity does 
not make a person liable to pioseeiition under section 
64) of tlio Stamp Act, unless it. is prov<*(l that he had 
an intention to defraud the (government of its stamp 
revenue. 

Criminal revision from (he order of the 
Sub* Divisional Officer, Goalando. 

FACTS appear from the iudgment. 

Babu Manmatha bioth Mukherjee^ for tie 
Petitioner. — In this case the Sub Divisional 


Officer of Gjalando granted sanction to 
prosecute the petitioner under section 64 of 
the Stamp Act, although no prima facie case 
showing the fraudulent intention of the 
petitioner had been made out. Aa the 
petitioner never refused to pay the requisite 
stamp duty, he cannot be said to have 
intended to defraud or to deprive the 
Government of its stamp revenue, and as the 
proceeding under section 64 was taken with- 
out giving the petitioner any chance of 
paying the necessary and proper stamp duty 
he is not liihle to prosecution. Refers to 
sections 27. 40 and 64 of the Stamp Act. 
Mere non payment of the full amount of the 
stamp duty payable is not enough, the 
prosecution must also establish a fraudulent 
intention on the part of the petitioner, and 
that has not been done in this case. 

Mr. Orr, Deputy Legal Remembrancer, for 
the Crown. — The petitioner is an educated 
District Court Pleader, and he was fully 
aware of the Stamp Law, and he did not 
give the requisite stamp duty merely because 
he bad in his mind an intention to avoid 
paying the proper stamp. Farther this motive 
of the petitioner is also borne out by the 
exceedingly low rate of rent, viz,^ Rs. 15 per 
annum, settled in perpetuity for 500 highas of 
land. 

JUDGMENT. — In this case we do not 
think that any prima fade case of an intention 
to defraud on the part of Brojendra Nath 
Bakvshi has been made out which would 
justify his prosecution under section 64 of 
the Indian Stamp Act. The fact that a sum 
of money had been advanced by his father 
for the marriage expenses of the grantees of 
thekahulivd was fully set out in the kahuliyat. 
The only thing that was not set out was the 
precise amount advanced and the rate of 
interest which it was intended to carry. 
The petitioner should have been asked to 
specify those amounts in order that the 
stamp duty might be assessed. Instead of 
giving him that chance the authorities at 
once proceeded against him under section 64. 
The stamp duty, so far as we can judge, 
would not have been more than Rs. 18 
for the whole amount of principal and 
interest. We are not satisfied that there 
was any intention on the part of the petitioner 
to defraud the Government of that trifling 
sum. The Rule is accordingly made 
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absolute and the proceedings against the 
petitioner are quashed. 

Rule made absolute. 


PATNA HIGH COURT. 

CwMiNAL Revision No. 66 of 1918. 
March 6, 1918. 

Present '. — JMr. Justice Jwala Prasad. 

DUNDI SINGH and otuers — Agcdsed 
— Petitioners 
versus 

EMPEROR — Opposn’E Party. 

Criminal Procefhtre Code (Act V of 1S9S), .522- — 
Criminal 1orcf,iise of— -Show of criminal forcc^ ichefhcr 
snnugh. 

The (lisposst'ssiori couiouiphiteil hy socilon 522 of 
iho Oriiiiinfjl F’rorttiiin* Code must bo ammipauied 
by crimiTial force and as a result of (In? criininai 
force used, and tlic* m(?ro show (d criminal forw* is 
not. enough for an order liiider tiiat section. 
Lp. 277, col 1.] 

The foundation of an (.)vder uudor section 522 of 
the Oriminal Procedure Code sliould bo the lindiag 
of the Court to the effect that th<i porsoii in wliosc 
favour the order is made has been dispossessed of a 
specific property by use of criminal force, which forms 
the material ingredient in the matter of criminal 
conviction, [p. 270, col. 2.] 

Criminal revision from an order of the 
Deputy Magistrate, Palatnau. 

Messrs. Akhari and Harihar Prasal 
Sinha^ for the Petitioners. 

JUDGMENT. — We are concerned in this 
case only with the order under section 522 
of the Code of Criminal Procedure passed by 
the Deputy Magistrate of Palamau, directing 
that the disputed Bhunder be restored to the 
possession of the complainant Mr. De. The 
order was passed on a conviction of the 
petitioners under sections 143 and 379 of 
the Indian Penal Code. On appeal the 
Judioial Commissioner of Ranchi set aside 
the eonviotion under section 379, on the 
ground that the charge of theft laid by 
the complainant’s servants was exaggerated 
and was not true. The conviction under 
section 143 was, however, upheld. There 
is no reference to the order under section 
522 by the Judioial Commissioner in his 
judgment and benee that order of the Deputy 
Magistrate remaias. The petitioners havei 


therefore, come to this Court aggrieved by the 
said order of the Deputy Magistrate. 

The conviction under section 143 is based 
upon the folloviing finding of the Judicial 
Commissioner, which substantially is also the 
finding of the Deputy Magistrate: — 

1 consider this evidence as establishing 
the fact that Mr. De’s servants were actually 
in possession of this Bhunder. The evidence 
further satisfies me that the accused after 
some previous threats turned up in a body 
and threatened all the servants of the 
Bhunder, whereupon the servants left the 
village and came to Court where they lodged 
a complaint. During the interval between 
their departure and the Police coming on the 
scene, Bnndi Singh (one of the accused) 
again established himself in possession of 
the Bhunder.” 

The above finding clearly shows that the 
dispossession took place subsequerit to the 
complainant’s sarvanto having left the 
village and gone to the Court to complain 
of the offence under section 143 of theft 
committed by the petitioners. There is no 
finding that the disposse.ssion took place 
during the course of the offence under section 
143 of which the petitioners were convicted. 
There is also no finding that the dispos.session 
took place on account of any force having 
been used by the petitioners. The convic- 
tion under section 143 in itself is not one 
which is attended by ‘criminal force’. The 
common object mentioned in the charge 
under section l43 is to take forcible possession 
of the complainant’s master’s Bhunder and 
to remove the grains stored therein. The 
offence under section 143 is not necessarily 
attended by criminal force’ and in this 
particular case there is no finding that it 
was so attended. No ‘ criminal force”, as 
defined in sections 349, 350 of the 'Criminal 
Procedure Code, was at all held to have been 
used by the petitioners. It was held so far 
back as in Mokunt Luchmi Dass v. PtdlcU Lmll 
(1) that 'the foundation of an order under 
section 534 (corresponding to the present eeo* 
tion 522) should be the finding of the Court to 
the effect that the person in whose favour the 
order is made has been dispossessed of a 
specific property by use of oriminal foroe, 
which forms the material ingredient in the 
matter of oriminal conviction*. The leading 

(l) 23 W. R. Cr. 54, 
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•RBo of Ram Chandra Boral v. Jityindna (2^ 
reiterated tliat prinoiple. All the High 
Courts appear to be in ai?reement in 
respect of the interpretation of the expres- 
sion used in seotion 522 ‘attended by 
eriminal force* and later in the section ‘by 
such force any person has been dispossess- 
ed of any immoveable property*. The 
result of the authorities has been that 
the dispossession must be accompanied by 
criuiirjal force’ and as a result of the 
‘criminal force’ used, and further ‘the mere 
•how of criminal force’ is not sufficient for 
an order under section 522. It may be 
mentioned here that the inequity of such an 
interpretation of the section and perhaps of 
the expression used hy the Lej^islature has 
been felt by more Judj^ea than one, notably 
in the case of Chhakoo Manila! v. 
Emperor (8), where the anomaly of the 
position has been fully dealt with. The 
words in the seotion put a peaceful man, 
who yields to the threats and show of 
force and gives up p i.ssession of a pro- 
perty, to a great disadvantage and hardship. 
The Full Bench case of Mohini Mohan 
Cfhowdhru V. Haren ira Ch'indra Ch au Ihry 
(4) felt that the construction put upon the 
section is too narrow. I may say that I am 
in full accord with the views of the learned 
Judges who decided the above cases and 
would go farther than that, and hold 
that the interpretation works as a hardship, 
but as all the Courts have followed it, I 
feel bound to accept it. More so, because 
the rule of construction of a Statute does not 
permit a Court to use words not expressly 
mentioned in the section. To give effect to 
the inequitous position felt by the Judges 
already adverted to will necessitate the 
reading into the seotion the words *or by 
show of criminal force*. I, therefore, in 
oonourrenoe with the views held hy all the 
Courts, hold that the order in this case 
passed by the Deputy Magistrate under 
section 522 is illegal and without jurisdic- 
tion. It is accordingly set aside. 

Rule made absolute. 

(2) 25 C. 434; 2 C. VT. N. 305; 13 Tad. Dao. (ti, «.) 
288. 

(3) 11 C. W. N. 467; 6 Cr. L. J. 278. 

(4) 31 C. 691; 8 C. W. N. 638; 1 Cr. L.J. 463 
(f. B.'. 


PUNJAB CHIEF COURT. 

Criminal AfPRxL No. 972 of 1917. 
January 31, 1918. 

Pre/fewi:— Sir Henry Rattigan, Kt., Chief 
Judge, and Mr. Justice Le^ssignol. 
HIRA LAIj— Convict — Appellant 
i^ersus 

EMPEROR — Prosecutor— Rbsponpent. 

Criminal Prncedurfi Code (Act I' oj 1898), •». 166, 
164, 172 — Police Officer investigatimj mm’-cogntaahle 
ojD'cnce — Biary^ whether necenmnj to be I'ept — Staffs 
went. 'i recorded under J64 — Procedure. 

A non -oogiiisa bio case can, iinrler scctinii 156 of the 
Criminal Procodure Code, bo investigutod by a 
rolioo OfHcor only under the ordor.s of a Mugistrata 
of the tirfcii or secend cla.s8 who has power to try 
BUCli case or commit the samt' for trial. But when 
Rueli order is given and the Police Officer procoedt 
in accordance therewith to inako an invoatigation, 
siie.li invepl igation i.s made under Chapter 
XIV. wliich inclmle.«< both sections 153 and 172. 
[p. 281, col. 1. 1 

It is iiicuinl)cnt uj)on a Police Officer, who investi- 
gate.s a non-cognisable oaso undtfr the orders of a 
Magistrate, to keep the diary for which ))r()viRion is 
made in section 172 of the ( riininal Procedure Code, 
and the omission to keep such diary dei)rive8 the 
Court of the very valuable assistance whicli such 
diaries can give, if legitimately used. [p. 281, col. l.j 

'riio. indiscriminato use of the ju’ovisiona of section 
16 1 of the Criminal Proceduns Code is to b# 
deprecated. No statement should he recorded under 
that .section unless the person making it is a free 
agent and voluntarily agrees to have his stateinent 
taken down. fp. 281, cols I A 2,] 

Appeal from the order of the Special 
Magistrate of the Ist Class, appointed 
under section 14 of the Criminal Proce- 
dure Code, with jurisdiction to try oases 
throughout the Punjab, dated Ludhiana, the 
8th November, 1917, convicting the appellant. 

Messrs. Beechey and Lai Chand Mehra^ 
for the Appellant. 

Mr. Herbert^ Assistant Legal Remem- 
brancer, for the Respondent. 

JUDGMENT. — In consequence of a re- 
solution passed by nineteen members of 
the Gurdaspur Bar Association on the 
18th of April 1917, and of various rumours 
that were rife concerning the conduct of 
Mr. Ephrain Tej Bhan, Senior Subordinate 
Judge and Magistrate, let Class, tturdaspur, 
the District Magistrate acting under seotion 
155, Criminal Procedure Code, empowered 
Sardar Bahadur Sukha Singh, Deputy 
Superintendent of Polioe, C. 1. 1)., to 
investigate into matters, and as a result of 
those enquiries the Local Government on 
the 'J4th August 1917 granted sauotiop 
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under seotion 197 Cl) of the Code for the 
, prosecution of the said Mr, Bhaii in respect 
of ofiFences under section IGI, Indian Penal 
Code, alleged to have been committed by 
him, and uiider the provisions of seotion 
197 (2) of the Code directed that the trial 
of the accused should be held in the Court 
of Mr. D. J. Hoyd at Ludhiana. By Punjab 
Covernment NotiHcations No. 3648 — S., 
dated 25th August 1917, and No. A., 

dated 25th October 1917, Mr. D. J. Boyd 
was appointed under seotion 14 of the Code 
a Special Magistrate with all the powers 
of a Magistrate, 1st Class, in regard to 
cases generally throughout the Punjab for 
a period of three months with effect from 
the 25th August 1917. 

On the 27th August Sirdar Bahadur 
Sukha Singlj filed a complaint against Mr. 
Bhan and one Hira Lai Kapur in respect 
of offences committed by them under 
sections 161, 1(52 and 163, respectively, of 
the Indian Penal Code. The complainant 
was duly examined upon his complaint on 
the same date, Mr. Bhan being present in 
person, and at the conclusion of the com- 
plainant’s examination the Magistrate direct- 
ed that a summons should issue to Hira 
Ijal Kapur to answer charges under sections 
162 and l(j3, Indian Penal Crde. The 
trial oonimeijced on the 4th September 
1917, and after forty-three witnesses for 
the prosecution and the two accused bad 
been examined the Magistrate on the 24th 
of September discharged Mr. Bhan and 
framed the following two charges against 
Hira Lai Kapur, namely: — 

FmY. — That you, on or about tbe 26tb 
day of May 1916, at Simla did accept iis. 300 
from Mabant Vaishnn Das as a motive 
or reward for inducing, by corrupt or illegal 
means or by personal influenee, Epbrain 
Tej Bban, a public servant, to show favour 
to the faid Mabant Vaishnu Das in ihe 
exercise of his cfBcial functions as Senior 
Subordinate Judge trying tbe civil case 
'"Vaishnu Das v. Dam Das" and there- 
by committed an offence punishable under 
seotion 1( 2 or 163 of the Indian Penal Code 
within it^y cognizance.” 

Secondlly . — ‘*That you. on or about the 
lihh day of May 1916, at Simla did abet 
he acreptfliice of Rs. 3.000 by Mrs. Ephrain 
(ej B1 an as a motive for inducing, by 
oDijt cr illegal means pr by personal 


influence, her husband Ephrain Tej Bban, 
a public servant, to show favour to Mabant 
Vaishnu Das in the discharge of his official 
functions as Senior Subordinate Judge trying 
ihe civil case ^Vuishnu Das v. Ram 
and thereby committed an offence punishable 
under section 162/ 09 or 163' 109 of the 
Indian ►^enal (Jode, and within my 

cognizance.'’ 

After the charges were framed the 
witnesses for the prosecution were cross- 
examined, many of them at inordinate length, 
and thirty witnes^^es for the defence were 
also examined and cross-examined. On the 
8th November tbe Magistrate passed an 
order convicting Hiral Lai Kapur upon 
both charges and sentenced him to one 
year’s rigorous imprisonment and a fine of 
Rs. 300 or in default three months’ rigo- 
rous imprisonment upon the first charge 
and to one year's rigorous imprisonment 
and to a tine of Ri. 200 or in default 
three months’ rigorous imprisonment upon 
the second charge, the order directing that 
the substantive terms of imprisonment 
should run concurrently. 

Hira Lai Kapur presented an appeal to 
the Sessions Judge, Ludhiana, against his 
conviction and sentences, but upon the 
r.*presentation of the learned Sessions Judge 
that he had personal reasons for n >t desiring 
to hoar the appeal it was transferred along 
with other appeals of a somewhat similar 
character to this Court by an order of the 
Chief Judge under section 526, Criminal 
F*rocedure Code, and it has been heard by 
us as a Division Bench, Mr. Beechey and 
Mr. Lai Chand Mehra addressing us on 
behalf of the appellant and Mr. Herbert, 
Assistant Legal Remembrancer, on behalf 
of the Crown. 

The case for the prosecution depends 
mainly upon the evidence of the three 
witnesses Beli Ram (P. W, No. 4), Vaishnu 
Das(P. W. No. 5) and Harbhaj Hai (P. 
W. No. 6), which is to the following effect : — 

Vaishnu Das is a Mahan t who claims to 
succeed to a certain gaddi in the Durdaspur 
District to which property of very large 
value is attached, and he brought a suit 
to establish his right against his rival, 
one Ram Das. The suit was instituted in 
1909 and after many hearings eventually 
came in its later stages before Mr. £. T. 
Bhan, who wgs then Senior Subordinate 



INDIAN OASES. 


279 


Vol. XLV] 

DJRA LAL V, EXPEROR. 

Judgra at Gurdaapnr. lu tlia anmnier of 
}91 a YaiHhnu Das and his supporters liad 
reason to snspect that the defendants and 
their party )ihd bribed the iSnhordinate 
JudpTPi and it was derided that they should 
also raise money and approach the Judare 
for a similar purpose. Aerordin^ly in 
November 1915 a sum of Us. 5,000 was 
raised by Vaishnu Das and his sewaks 
and later on Vaishnu Das asked Sardar 
Illiadan Sin^h, who was said to have bribed 
the same tludpfo in another case, in advise 
him as to the means ofelTcrtin^ hi.snbjict. 
Haroharan Sinf^h, Sardar llhadan Singh’s 
brother, suggeskd to Vaishnn Das the 
advisability of getting into toncli witli a 
Mrs. or Mis® Das, a Chri.stiaii lady living 
in Lab ore, wlio was said to be a friend 
of Mr. and Mrs. Hhan, Negotiations with 
this lady ensued but nothing came of them. 
In the meantime Vai.shnn Das rt collected 
that one Deli Itani P. \V'. No. 4. one of his 
gewaks, had told him that I lira Lai Kapur 
would be able to render as.sis.tatjee to Heli 
llam if the latter at any time had busi- 
ness in Mhan’s Court. V’aishnii Das ac- 
cordingly sent for Bell Uam and spoke to 
him on the subject and then deputed him 
and Hurbliaj Rai (P. W. No. (5), whom he 
described as his Mnnslii, to interview Hira 
Lai Kapur at Lahore. The two proceeded 
to Lahore and Beli Ram told Hira Lai 
Kapur tlio object of tlieir visit and asked 
birri to give the help he had promised 
either by writing a letter of recomrzieiida- 
tiou to Mr. Bhan or by personal interview 
with the latter. Hira Lai Kapur replied 
that he was ready to help but that mere 
sifiiriih would effect nothing, and that if 
Vaishnu Das was prepared to spend money 
something could be done. Beli Ram did 
not approve (so he says) of bribery and 
took no farther part in the conversation, 
but Harbhaj Rai informed Hira Lai Kapur 
that he and his friends could raise Rs. 5,000, 
if necessary, Hira Lai Kapur stated that 
in that eveut he would ai range for Rs. 4,500 
to be given to Mr. Bhan and that he would 
keep Rs. 500 for hiniFelf. The couple 
then left Hira Lai Kapur and Beli Bam 
took no further part in the transactions. 
Harbhaj Rai, however, informed Vaislinu 
Das of what he had heard from Hira Lai 
Kapur and stated that the latter had 
arranged to send one Faqir Chand in a day 


or two to Ourdaspur to find out when th^ 
money could be handed over to Mr. or Mrs. 
Bhan. It is alleged that Friqir Chand came* 
twice to Gurdaspur for this purpose but 
that nothing could bo done through hira. 
Later Vaishnn Das and Harbhaj Rai heard 
that Mrs. Bhan was going to Simla, taa. 
Lahore, and as Hira Lai had told Harbhaj Rai 
that in big matters” money was given through 
Mrs. Bhan, Vaishnn Das sent Harbhaj Rai with 
Rs. 5, COO to Hira Lai at Lahore. Hira Lai 
informed him that Mrs Bhan had not come 
to Lahore and asked him whether he bad 
really gnt the Rs. 5,0'..0, whereupon notes for 
Rs. 5,0 0 were .shown to him and he replied 
*all right, when she comes to Lahore we shall 
arrange the matter here.” Harbhaj Rai 
returned with the money to Guardaspur and 
informed V'ai.shiin D.i.s r.-f what had happened. 
Three to four days lafcr tiie two again pro- 
ceeded to Ij.'ihnre uicler the impression that 
Mrs. Bhan had arrived there. They saw 
Hira Ijal, and found that Mrs. Bhan had gone 
to Simla, whereupon V'aishnu Das asked Hira 
Lai Kapur whether he would go to Simla with 
him and help him in the matter of bribery. 
Mil a Lai Kapur expressed his readiness to 
go next day and stated that he would send 
a telegram that day informing Mrs. Bhan 
of his coiniiig. Vaishnu Da.s then handed 
Harbhaj Rii Us, 40 in notes for Hira Lai 
Kapur’s expenses to Siiiiia and himself return- 
ed by the night trairi to Gurdaspur in order 
to get the money. The fidlowing morn- 
ing Harbhaj Rai. Hirii Lai Kapur and the 
latter's servant Ram Singh started by the 
mail train from Lahr^re, Hira Lai travelling 
in second cla.ss and the others in the servants’ 
third class compartiriont. At Amritsar station 
lUrbhaj Rai gnt out and Vaishnu Das travel- 
led by the same train in an intermediate 
carriage. At Tara Devi station the registers 
kept for plague purpo.ses hearing entries 
dated 25th May 1015 show that Hira Lai 
Kapur, Vaishnn Das and Ram Singh were 
passengers by the train wliich arrived at 
Simla at 7 a.m. that day. It is said that on 
their arrival a seivant of Mrs. Bhan met 
Hira L'll Kapur and gave him a note, which 
Hira Lai Kapur read and gave back to the 
man after writing something on it. The 
three then proceeded to the '"Hindu Hotel”, 
where Hire Lai Kapur entered their names in 
the Hotel regiator. After breakfast Hira Lai 
Kapur and Vaishnu Dus proceeded to the house 



INDIAN 0A8B8. 


m 

BIRA LAL V, EMPEROR. , 

where Mrs. Bhan waa staying:; the former en- 
tered the bouse and in about one-half hour the 
servant who had met the party at that station 
oame out and told Vaishnu Das that he was 
wanted. He went and found Hira Lai and 
Mrs. Bhan seated in a room and states that at 
the request of Him Lai he handed Rs. .S,000 
in notes tied up in malmal to Mrs. Bhan. 
Hira Lai told him in Mrs. Bhan’s presence 
that he was **to arrange quickly’* the balance 
of Rs. 1,500. Vaishim Das agreed to give 
it within a week but remarked lhat it would 
be more convenient to pay it at Gurdaspur. 
Mrs. Bhan observed that the snm was small 
considering the value of the case and that 
the other side were ready to pay larger sums, 
but that she would write to her husband and 
tell him that she had seen Hira Lai and 
Vaishnu Das and had received the money. 
Hira Lai Kapur and Vaishnu Das then left 
the bouse and on the way Hira Lai Kapur asked 
for the Ra. 300 for himself and Vaishnu Das 
handed the same over to him. They returned 
to the hotel and left Simla by the 6 p. m. 
train that evening. Vaishnu Das returned 
to Gurdaspur and subsequently recovered 
Rs. 1,500 which he had lent to a Vakil for 
a few days and thereafter proceeded 
with Harbhej Rai to Lahore with^ the 
balance of the money. Hira Lai Kapur 
returned with them to Gurdaspur by the 
train which arrived at midnight and next 
morning, as the early tiain ^ns leaving the 
station, Hira Lai informed Vaishnu Das that 
he had seen Mr. Bhan, who had said that he bad 
not yet seen the file of the case, that he meant 
to take leave in July and thought of writing 
his judgment at Simla, where Vaishnu Das 
was directed to take the balance of Rs. 1,500 
as Mr. Bhan might have to make some 
enquiries from him there. On the 16th June 
1916, Vaishnu Das received a parwana 
directing him to appear in Court as some 
enquiries had to be made from him, and in 
compliance therewith he proceeded to the 
Court with Harbhaj Rai and his Pleader, 
Lala Moti Ram. On their arrival they found 
that the other party had already put in an 
appearance and had brought a band which 
was waiting in the garden of the Kutohery. 
To Vaishnu Das’s surprise Mr. Bhan gave 
judgment forthwith, dismissing his suit as 
utterly false and expressing his readiness to 
entertain applications for sanction to^ pro- 
secute witnesses who had given evidence 
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in Vaishnu Das’ favour. On the 17th Juni 
1916 Vaishnu Das wrote a postcard, Bx* 
hibit H. D. 10, to Hira Lai Kapur to the 
effect that **the inanspicious day that was 
dreaded” had arrived and calamity had fallen 
upon him as judgment had been given and 
his suit dismissed. On the 18th June 1916 
alpostoard, TCxhibit H. P. 13, which admittedly 
bears the signature of Hire Lai Kapur, was 
written in reply and is to the effect that the 
postcard has been received and that the 
writer is extremely sorry to hear that the 
labour of eight years has been lost, that no 
greater calamity could be conceived, that 
they must trust in God, and that a copy of 
the judgment should be obtained so that the 
reasons for it might be ascertained. 

iJ’rom the decision of Mr. Bhan, Vaishnu 
Das preferred an appeal in October 
1916 to the Chief Court but admittedly made 
no complaint to the anthorities as regards the 
conduct of the Subordinate Judge. 

Before proceeding to deal with the case 
on its merits it is necessary to refer to 
one or two points of a general nature upon 
which Mr, Beechey laid great stress. 

In the first place the learned Counsel 
expressed great indignation at the course 
adopted by Government in taking no action 
against Mrs. Bhan and urged that it was mo.st 
unfair to that lady to make accusations 
against her indirectly and yet to abstain from 
putting her in the dock. As to this it is only 
necessary to say that Mrs. Bhan has herself 
not protested against the omission on the part 
of the authorities to prefer a charge against 
her, and that Mr Beechey, who does not in 
any sense represent her, can hardly complain 
of a procedure which enabled his 
client to call Mrs. Bhan as a witness for 
the defence. Her evidence for what it is 
worth would have been lost to the appel- 
lant had the lady been a oo-aooused in the 
case. Apart from this, moreover, as it is 
obvious that the sole evidence against 
Mrs. Bhan would have been that of 
Vaishnu Das and it is in the highest degree 
improbable that a conviction would have 
been obtained upon that evidence standing 
by itself and nnoorroborated, it appears 
to ns, therefore, that Gbverument were 
well advised in not harassing the lady 
by a prosecution which must hayq 
HIM. 
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In the next place, Mr. Beeohey 
nrged that the Police Officers who made the 
investigation in this and the other cases 
against Mr. Bhan acted in contravention 
of the provisions of section 172, Criminal 
Procedure Code, in omitting to record 
their proceedings in the usual Police diaries. 
In our opinion there is force in this con- 
tention. it was urged by Mr. Herbert that 
it is not the practice for the Police to keep 
diaries wlien investigating non-congnisable 
oases, and we have no doubt w’hatever that 
it was on this account and without any 
ulterior or sinister purpose that diaries were 
not kept in the cases with whi.di we are 
now dealing. At the same time section 
172 of the Code provides that **every Police 
Officer making an investigation under this 
chapter shall day by day enter his proceed- 
ings in the investigation in a diary,” etc. 
A nou-oognisable case can, n nder section 155 
of the Code, be investigated by a Police 

Officer only under the orders of a Magis- 

trate of the first or second class who hae 
power to try such case or commit the 
same for trial. But when such order is 
given and the Police Officer proceeds in 
accordance therewith to make an investi* 

gatiou such investigation, is obvi* 

ously made under Chapter XIV which 
includes both sections 155 and 172. In our 
opinion, it is incumbent upon the Police 
Officer who investigates a non -cognisable 
case under the orders of a Magistrate to 
keep the diary for which provision is made 
in section 172, and we might add that in 
any event the omission to keep such diary 
deprives the Court of the very valuable 
assistance which such diaries can give, if 
legitimately used, in the judgment of Edge, 
C. J., in Q.u(fen- Empress v. Mannu (1). 

Next Mr. Beechey complained of 
the action of the Police Officers having the 
statements of the principal witnesses re- 
oorded at the earliest po.s.sible opportunity 
under .section 164 of the Criminal Proce- 
dure Code. Thn indiscriminate use of the 
provision of that section is undoubtedly to be 
deprecated and we agree with the view ex- 
pressed by Plowden, J., in Lalti v. Queen- 
Empress (2) that no statement should 1^ re- 

(1) 19 A. 390; A. vv. (1R97) 174; 9 Ind. Urn. 
(m. s.) 26A 

(3^ 2 P. U, 1893 O. 


oorded under that section unless the person 
making it is a free agent and voluntarily 
agrees to have his statement taken down. 
In a ease such as that with which 
are dealing the investigation by the Police 
was of a difficult character and we cannot 
accept the contention that they had no 
justification for taking a course they did, 
and we are certainly not satisfied that the 
persons whoso statements were recorded 
were unwilling to make those statements or 
were forced to do so. 

Turning now to tlie merits of the 
case, we find that the direct evidence given 
by Vaislinu Das and Harbbaj Rai is 
corroborated in many material points and 
that the prosecution have succeeded in 
establishing the guilt of the appellant. 
The corroboration to which we refer can be 
summarised as follows: — 

(z). The evidence of Beli Ram (P. W. No. 
4), who proves that the idea of bribing Mr. 
Bhan emanated from Hira Lai. Thia 
witneswS cannot be regarded as an accomplice 
in the offence, for, as he himself tells us, 
he at once declined to take any farther 
part in the proceedings after the sugges- 
tion of a bribe had been made. He is, 
however, a person in no way inimical to 
Hira Lai, who admittedly on a former 
occasion applied to him for assistance in 
the case between Hira Lai and Pandit 
Rambhaj Datt. He bad no motive, there- 
fore, for giving false evidence in this case 
and the postcards written by him to 
Yaishnu Das and Harbbaj Rai (Exhibit 
H. P. 14, dated 29lih April 1916, and Exhibit 
H. P. 15, dated 60th May 1916) materially 
corroborate the evidence be has given in 
the case. 

(n). The evidence of a number of sewaks 
or disciples, who depose that the idea of 
bribing Mr. Bhan was discussed and money 
raised to enable V'aishnu Das to give the 
bribe. A number of bonds and a baht were 
produced to support this evidence (see 
Exhibits H. P. 17-26). 

(m). The evidence of Gurdit Singh (P, 
W. No. 2), the Secretary of the Gurdaspnr 
Bar Association, which proves that Yaishnu 
Das made a statement to the witness in 
February or March 1917 to the effect that 
a bribe had been given by Yaishnu Das. 
The gist of ibis statement was taken down 
in wrUing by Gurdit Singh (see Exhibit 
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H. P. 12), but Mr. Beecliey argues that 
this statement is not admissible in evideiioe. 
In our opinion this objection is valid, as 
the statement was not made at or about 
the time when the bribe is alleged to have 
been given, but it is nnnecessary for the 
prosecution to refer to the exhibit itself, 
inasmuch as the searching oross-examina- 
tion of Vaishnu Das has with extraordi- 
nary thoroughness brought upon the record 
practically all that was contained in that 
document. It is proved, therefore, that 
Vaishnu Das informed Gurdit Singh of 
what had occurred and that this informa- 
tion was given a considerable time before the 
Police investigation. 

(it>). The le^ister of travellers who 
passed the inspection post at Tara Devi 
on the 26th May 1916 has entries show- 
ing the names of Lala Hira lial Kapur and 
Mahant Vaishnu Oas, travellers to Simla 
(Exhibit H. P. 2). 

(r). The C. 1. D. confidential diary kept 
by H. C. Zafar Hussain (P. W. No. 38) has 
similar entries regarding Hira Lai Kapur 
and Mahant Vaishnu Das, the former 
travelling second class and the latter inter- 
mediate. The entry regarding Vaishnu Das 
runs as follows:— A/aAant Vaishnu Dus, 
chela Brahm Das, Hairasi, Gunlaspur sc. aya, 
aw Himlu Hotel thcreg >, waste mulaqat Tej 
Bhan, Senior Sub-Judge, aya. 

( »■). Kxhibit H. I). 10, a postcard writ- 
ten on the 17th June 1916 by Vaishnu Das 
to Hira Lai Kapur, and Exhibit H. P. 13, a 
postcard dated 18th Tune 1916 addressed 
to Mahant Vaishnu Das and signed by 
Hire Lai Kapur, prove the great interest 
that Hira Lai Kapur was taking in 
the case in which Vaishnu Das was con- 

cerued. _ 

(>i»). The evidence of Harbans Singh (P, 
W. No. 3-j) and his Hotel registers (Ex- 
hibits H. P. 4 and b) prove that Hira Lai 
Kapur and Vaishnu Das went together 
to the Punjab Hotel at Simla on the 
morning of the 2bth May 1916, that Hira 
Lai wrote the name of Vaishnu Das in 
the register as one of his party, that they 
all left on the evening of the same day 
and that Hira Lai Kapur paid the expenses 
of the party. 

(otu). finally, it ia in evidence that 
Hira Lai Kapur and Mr. Bhan were well 
known to each other. Ganga Parsliad (P . 


W. No. 43) proves that Hira Lai had charge 
of Mr. Bhaii’s house in Lahore in 1914-15, 
a fact which is further proved by the two 
cheques drawn by Hira Lai Kapur in 
favour of Mr. Bhan (Exhibits 35 and •* b 
and letter Exhibit H. F. 38 and cheque 
H. P. 39) an explained by Faqir Chand 
1). W. No. i?. 

For tlie defence it is urged that this 
oa.^e has been engineered ii gainst Hira 
Lai by Pandit Kani T3hai Datt and his 
brother Jaswant lUi, a Gurdaspur Pleader, 
and by Sirdar Bahadur Suklia Singh 
all of whom bear enmity towards the 
appellant. We have carefully considered 
all that Mr. Beecliey had to urge with 
regard to thi.s alleged enmity on the part 
not only of the three persons above 
named but also of the (lurdaspur Plea. 
der.s and Barristers as a whole, but we 
are unable to Hnd any real foundation for 
the charge brought against those persons. 
There is nothing to show that Pandit 
Rambhaj Datt tof'k any part in getting 
up this case against Mr. Bhan and Hira 
Ijal Kapur, and the part which Jaswant 
Rai, as one of the Gurdaspur Pleaders, 
took in the proceedings was very minor 
and in no way suggests any particular 
animosity on his part. No attempt was 
made to show that any of the other 
members of the Gurdaspur Bir Association 
were inimically disposed towards Hira 
Lai Kapur, whatever may have been their 
feelings against Mr. Tej Bhan. 

Ah regards Sardar Bahadur Sulcha 
Singh, the allegation is that he lent his 
aid to this conspiracy against Hira Lai 
Kapur, because the latter 11) in 1906 
published an article in his vernacular 
paper, the “Samaohar,” severely reflecting 
on Sukha Singh’s official oondnot in a 
certain case; (2) was responsible for the 
eviction of Sardar Sukha Singh from a 
house which he had taken in Kucha Saroopo^ 
Lahore, some 2 or 8 years ago; and (3) 
had in October 1916 given grave offence 
to Sukha Singh by insisting on his with- 
drawing from a tent in front of which 
the members of the **Serving Club’* (of 
which Hira Lai was president) were about to 
he photographed. 

It is diffinult to deal seriously 
with these absurd allegations, and we 
do not think we need say more than 
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that, as regards the first, the article 
was written about 12 years ago, mentions 
no Police Officer by name and that Sakha 
Singh WHS not the only Inspector concern- 
ed in the proceeding-; as regirJs the 
second, that Sakha Singh has explained 
that he left the house because plague had 
broken out in the neighbourhood and that the 
sole witness who deposes to his alleged in- 
voluntary eviction is one Mul Chand, the 
brother-in law of Hira Lai; and as regards 
the third, that the witness who refers to 
it (Bhagat Singh, P. W, No. 25) admits 
that Sukha Singh on hearing that 
objection was taken to his presence in the 
tent, got up and went away and that 
there was no further conversation on the 
subject. It is patting a premium on our 
credulity to ask us to believe that for 
reasons such as these a responsible Police 
Officer of Sakha Singh’s standing would 
deliberately join a con.^piracy to ruin Hira 
LU who was n )f, m )reover, the person 
against whom inveUigation was primarily 
directed. 

So far then as we can gather 
from the niiterials before us, there was 
no such cinspiracy on the part of the 
Pleaders and Sukha Singh, and no attempt 
wis made to show that Vaishnu Das, 
llirbhaj Kii and Bali Ram or any of 
tliem had any reasons to implicate an in- 
nocent man in this case. As a matter 
of fact Hira Lai had in June 1917 (after 
the Police investigation had commenced) 
taaen Harbhaj Rai into his employment 
and there is nothing on the record to 
iustify the suggestion that Vaishnu Das, 
Harbhaj Rai and Beli Ram perjured them- 
selves by falsely and maliciously dragging 
into the case a man, who, for ought the 
Police knew, had no connection with it. 
The investigation was directed against 
Mr. Tej Bhan and it was against 
him and not against any other indi- 
vidual that the Police were searching for 
evidence. 

The result of our conclusions then 
is that there is no foundation for the con- 
tention that Hira Lai has been implicated 
falsely owing to enmity, and the sole ques- 
tion that remains is whether the witnesses 
who give evidence against him are to be 
believed. Two of them no doubt are 
accomplices, but the evidence of these two is 


materially corroborated by the evidence of 
Beli Ram, who is in no sense an accomplice, 
and by the admitted facts that Hira Lai did 
go up to Simla on the 26th May, stayed at the 
same hotel there with Vaishnu Das, returned 
to Lahore on the same date and in the same 
train by which Vaishnu Das travelled and 
subsequently corresponded and sympathised 
with Vaishnu Das about the result of the 
latter’s case. Hira Lai explains that be 
suddenly decided to visit Simla and by a curious 
coincidence actually went there on the very 
day that Vaishnu Das arrived, because he had 
thought of opening an agency there for the 
beneht of one Mohkam Chand, the son of 
Lala Hari Chand, a Magistrate at present 
in Lahore. In support of this explanation 
he called fonr witnesses, (1) Balmokand (D. 
W. No 7), a member of his own brotherhood; 
(2) Munshi Ram (D. W. No. 11) his servant 
(who, however, deposes that the agency 
was to be opened for his benefit); (3) 
Kartar Singh (D. W. No. 21) another servant 
of his; and (4) Kahan Chand (D. W, No. 22) 
whom he has recently appointed Editor 
of his vernacular paper. On the other 

hand Fakir Chand (D. W, No. 2), who has for 
many years been a trusted employee of 
his and whom he is said to regard as 

a son, admits that until Hira Lai’s return 
on the 27th May he had not heard of 

the idea of opening a Simla agency and 
neither Mohkam Chand nor Lala Hari 
Chand (who would have been a witness of 
great weight) was called to corroborate 

the story that Lala Hari Chand had asked 
Lala Hira Lai to start this agency for 
the beneBt of his son. Furthermore, it is 
an extraordinary fact that after taking 
the trouble and incurring the expense of 
a journey to Simla from Lahore at the 
end of May, Hira Lai on his arrival there 
merely spent an hour or two in wander- 
ing aimlessly about the place and though 
anxious to secure premises for the business, 
paid no visits to any of the house or estate 
agents in Simla. His explanation is indeed 
absurd and we have no hesitation in rejecting 
it. 

The result is that we are satisfied 
that Lala Hira Lai Kapur did accept 
Rs. 3C0 from Vaishnu Das as a motive or 
reward for inducing by corrupt or illegal 
means nr by personal influence Mr. Tej 
Bhan, a public servant, to show favour 
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to the said Vaiahnu Das in the exercise of« 
}iis official functions as Senior Subordinate 
Judge and that he thereby committed an 
offence punishable under section 102, Indian 
Pennl Code. 

As regards the second charge it 
is not proved that MrvS. Tej Hhan actually 
accepted the Rs. 3,000, but we have no 
doubt that Hira Lai Kapur did attempt 
to abet the acceptance by her of tlie sa-cl 
sum with a view to inducing her by such 
corrupt or illegal means or by personal 
it flnence to induce her husband Mr. Tej 
Bhan, a public servant as aforesaid, to show 
favour to N’aishnu Das in the exercise of 
his official functions. Hira Lai Kapur is 
thus guilfy upon the second charge of an 
offence punishable under sections 163^1 L>, 
Indian Penal Code, and is, therefore, liable 
to three months’ simple imprisonment and 
fine. We alter the conviction accordingly 
and in lieu of the sentence awarded by the 
Magistrate, we sentence Hira Lai Kapur 
under sections 1()3’116, Indian Penal 
Code, to three months’ simple imprison- 
ment and to a tine of Ks. 200 c;r in 
default of pajm«nt to a further period 
of weeks’ simple imprisonment. The 
subsfantive sentence of imprisonment in 
this latter case to run concurrently with the 
substantive sentence of imprisonment upon the 
first charge. 

The conviction and sentence upon the first 
charge are upheld. 

Appellant must surrender to his bail and 
undergo the sentence of imprisonment awarded 
to him. 

Sentience reduced. 


CALCUTTA HIGH COURT, 
Criminal Ai*pbal No. 634 ov 1917. 
December 13, 1917. 

PresetU: — Mr. Justice Uhitty and Mr. Justice 
Smither. 

ROKUN ALl— Accitsed— Appellant 

t^ersue 

EMPhiROR — RBhPOhDUNT. 

Evidence Act (1 of 1872;, 24, 123, 124, J63- 

Cm feimion made to Superintendent of Kmeiae^ admieeU 
hility of^Stntv documenff posting register^ whether ix ~ 
Official communication -Privilege- Opinm Act (/ of 

) 97 «\ 


Ct9l< 

A confeaaion uiado by an acoiised person on hi* 
trial for illicit possession of opium to a Supcrin- 
tfiideiit of Kxciso admisfiible in evidence, pn>vided 
no induceinont, throat or proiiiiso was hold out or 
made to the accused in order to procure the con- 
fession. f p. 286, (n>l. 1.] 

An entry in a register of postings showing that 
certain nuittoTiiH rreventive Officers were urdorod t'‘ 
l*c^ at their slah'ojis at a particular Jiour <lao8 not 
refer to rnattt'rs of State and is not excluded from 
di.st*l(>sii*-e umlcr section 123 or 102 of tljo Kvidence 
Act . j p. 28o, col. 1.1 

A statement made l»y a suhonlinate f»t1icer to hi.s 
superior officer regardini:* the aj)}>reheuaioii of a 
certaiu nceusetl person within the hearing of various 
people caniiol i>i* withheld from Mci (Nmrt under 
section 124 <'f the F.videnee Act. [p. 285. ct>ls. 1 A 2. , 

Criminal appeal against the order of the 
4th Presidency Magistrate, Calcutta. 

Mr. Camell and Babu Monmotho Nath 
Mukerjee^ for the Appellant. 

Mr. B, ( 7 . Mitter and Habu Jnnn Chnnder 
ihiha^ for the Crown. 

JUDGMENT. 

Cai'iTY, J. — The appellant Rokan Ali wae 
convicted by the 4th Presidency Magistrate 
of an offence under section 9 of Act I of 1878, 
that is to say, of being in possession of opium 
without a license, atid w*as sentenced to nine 
months’ rigorous imprisonment and a fine of 
Us. 300. The ca^e for the prosecution de- 
peiidedon the evidence r.f the Kxcise Officers — 
Inspeetoi Dinesh Lhandra Gupta, Snh- 

Inspeotor, Kiran Chandra Guha and Mojjnm 
H.^ssain. There is also the evidence of 
Abdul Az’V. the diver, who recovered a bundle 
of opium from the river, and of Tookal Ali 
Quasi, H Jamadar. On the second day of 
hearing Rai Sahib S. K. Baha, the Superin- 
tendent of Excise, was also called and he 
spoke to an admission made by the appellant, 
in which he confessed to being in possession of 
the opium and explained that he was taking it 
for shipment on a steamer on account of a 
Chinaman, whom he suggested the Superinten- 
dent should endeavour to arrest. The appel- 
lant called on his behalf a number of Customs 
Officers— three of whom deposed, directly 
contrary to the story for the prosecution, that 
the appellant had been arrested not in the 
boat, as alleged by the Excise Officers, but 
on the shore, and that no opium was in fact 
found in the boat. The learned Presidenoy 
Magistrate disbelieved the evidence of these 
witnesses, pointing out a number of disore* 
panoies in their statements and also finding 
that they bad come forward to give false 
eyidenoe in oonsequeiice of their jealousy 
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and ohagrrin at having: been deprived of the 
ease by the Excise Officers. The only question 
before us is whether the evidence of the 
Bxoise Offieers is to be preferred to the 
statements of the appellant and his witnesses. 

A question, however, of law arose with 
regrard to the admissibility of two pieces of 
evidence with which it will be convenient 
tirst to deal. Mr. Fif/.g:era]d, the Inspector 
of Customs, was called and wsh asked to 
corroborate the statements from the posting 
register in order to show that the Preventive 
Oiftoers were in fact at or near Prinsep's (^lat 
on the night in question, i. 22iid and 23rd 
August. This was disallowed. The recollec< 
tion of the learned Coumsel and Pleader on 
either side is not the same with regard to 
what took place in the Police Court; but it 
appears from Mr. Pita Jerald's statement that 
he declined to pat in the book as it was a 
confidential book. The defence new say that 
this plea of privilege was put forward by him 
at the instance of the prosecution. However 
that may be, it is obvious that no question of 
privilege could arise in respect of this posting 
register. There might be entries in that 
book which were privileged and could not be 
disclosed, bat the entry in question is merely 
a note of the times when particular Preventive 
Officers were ordered to be at their stations. 
It is obvious, therefore, that it did not 
refer to matters of State which could be 
excluded from di8o]o.sure under section 128 
or 162 of the Evidence Act The other 
question was also one of privilege in regard 
to Mr. Boyd's evidence. Mr. Boyd, the 
Superintendent of the Customs Preventive 
Service, was called and the defence wished to 
find out from him whether or not Inspector 
Oinesh Chandra Sen Gupta bad made a 
particular admission on the morning of the 
l4th, when admittedly Mr. Boyd and Mr. 
Raha had a conference and the witnesses 
Dinesh Chandra Sen Gupta, Thomson and 
Fitzgerald were present. Mr Boyd appears 
to have stated that he treated what took 
place at that interview as confidential ; in 
other words, he claimed privilege under 
section 124 of the Evidence Act. As to this, 
again, there can be no question of privilege. 
What took place between Mr. Raha and Mr. 
Boyd might possibly be privileged under that 
section, but that one of the subordinate 
oCoers had made a statement regarding the 
gvents of that partienlar night in the htarinf 


of the various 'people at that conference 
could net posi^ibly be withheld from the Cocrl 
under that section. We accordingly intimatec 
that we would record the evidence of these 
two witnesses on the two points referred to, 
They ^ ere called before us on Tuesday last 
and further examined. Their examination 
did not carry the car^e any further as neither 
of them remembered what had taken place, 
nor could they say definitely that Dinesh 
Chandra Sen Gupta had, in fact, made any 
such statement. The posting register was 
produced and put in. That, too, does not 
carry the case very much further, as it only 
shows orders that particular officers should 
be at particular places at particular 
times. There seems to be no reason io 
fuppoee that these Customs Officers were not 
at or near Prinsep’s Ghat sometime or another 
on the night in question. They obviously 
interfered to some extent in the proceedings, 
but that does not mean that they were there 
precisely at the point of time, i.e., 9 p. m. or 
just before, when the appellant was arrested 
by the Inspector of Excise. 

The evidence of the prosecution witnesses 
shows that, acting on the information of an 
informer, the inspector of Excise came up 
from Babu Ghat in a boat to Prinsep’s Ghat 
arriving there just before 9 p. Just off the 
Prinsep’s Ghat he came alongside the boat 
in which were the appellant and two other 
Mohammadans. The other two Mohammadans 
at once jumped into the river and swam away. 
The appellant is said to have taken up a bundle 
in the boat and thrown it into the water. 
He was then arrested by the Inspector and 
another bundle containing opium was found 
in the beat, lie was then put under arrest 
and brought to the shore. On the shore 
another man was certainly arrested but be 
was let go for want of anything to incrimi- 
nate him. The appellant was detained at the 
Ghat, to which the Inspector’s taxi had come, 
for some hours, while the Exise Officers sent 
for divers snd endeavoured to recover the 
bundle which was thrown into the river, it 
was not recovered that night and the appel- 
lant was accordingly removed in custody. 
Early the next morning the divers, after 
long operations, were successful and the 
second bundle was recovered and was found 
to contain a large quantity of opium. The 
amount of opium seiaed altogether amounted 
to batwean 10 and 60 seem. 
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The appellant's case, as sCated in his plea to 
the Mafifistrate on 26tb September, was that 
he had been arrested on the shore and that 
no opiam was, in faet, found on the boat. To 
corroborate this plea the witnesses for the 
defence were called. The only question is 
whether they can possibly be believed. 

The evidence for the prosecution is per- 
fectly clear and it cannot be disputed that 
the opium was found on that nigrbt in the 
manner stated by them. The only 
question really is whether the appellant 
was the man who threw one of the 
bundles into the river and was arrested 
on the boat in postFession of the other 
one. There seems to be no reason 
to disbelieve the statements of these 
witnesses who have driven their evidence 
very fairly. It was argued that if there 
were discrepancies in the defence evidence 
there were equal discrepancies in that for 
the prosecution. The discrepancies, how- 
ever, which the learned Counsel endeavoured 
to point out, seem to be really no discrepancies 
at all. They amount rather to a statement 
by one witness on a particular point and 
an admission to another witness that he did 
not see or had no knowledge of the fact 
deposed. 

There is also the important evidence for 
the prosecution of the Superintendent of 
Escipe. It was stated that the confession 
made by the accused to him on the 24th 
was inadmissible in evidence. There is, 
however, no suggestion of anything like 
inducement, threat or promise which would 
shut it out under section 24 of the Evidence 
Act. Then it was argued that the evidence 
of that confession was produced at a very 
late stage The 6rst hesring of the case 
was on 26th September. On that day in 
the cross-examination of the Inspector 
Dinesh Ohunder Sen Gupta it was elicited 
not only that the appellant had made an 
admission to him but also that he had made 
a further admission to Mr. Haha. Mr. Raha 
was not that day present in Court. He 
attended, however, at the next hearing, t, e., 
3rd October and gave evidence with regard 
to this confession by the accused. There 
does Dot seem to have beep such delay as 
would oast a doubt on the accuracy of the 
SuperiDteDdenr<> statement. There is no 
reason to suppose that he was called at the 
later stage to bolster up wbat might be a 
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failing case, nor that he would deliberately 
come forward to perjure himself for the 
mere sake of obtaining a oonviotion against 
the appellant. 

Turning to the evidence of the defence, 
the learned Presidency Magistrate has point 
ed out a number of inconsistencies in their 
statements which are more serious. It is 
unnecessary for us to recapitulate them at 
this stage. It is sufficient to say that the 
view that the Magistrate has taken on this 
point appears to be quite correct. 

The most important witness called for the 
defence is Mr. Thomson. 1 am sorry to have 
to say it, but it does appear to me that he 
has deliberately come to support what was a 
false case. The evidence which he gave is 
altogether improbable and incredible. At 
one time he says that the Excise Officer 
offered to give him the case and be a witness 
against the accused. At another time he 
says that he found no opium in the boat, 
that the accused was not arrested in the 
boat, that he was arrested on the shore, 
that there was really no case against the 
accused and there was, therefore no case 
for either the Excise Authorities or the 
Customs Authorities to take up. At the same 
time he says that he complained to Mr. 
Boyd that he had been done out of a big 
haul by the Excise Officers. If there was no 
such case, it does not appear how he could 
have been “done out of a big haul.” Also he 
does not explain how or why, if there was 
a case against some man other than the 
appellant, the appellant should have been 
arrested and a false case preferred against 
him while the true culprit was let go. 
The reason for these Customs Officials coming 
forward is not far to seek. The Magistrate 
at once detected it and his opinion appears 
to be correct. They were disappointed that 
the Excise Officers should have made this 
capture and thus deprived the Customs 
Officers of a possible reward. We ascertained 
from Mr. Boyd that rewards are given in 
those cases, and that, while there is no 
6xed scale for rewards, the officers may 
reasonably expect to be rewarded, more or 
less, in proportion to the quantity of the 
opium or other article seized. 

There is another witness to whom we 
should refer, wa., the taxi-driver. It is 
to be regretted that the Inspeotor of Excise 
did not take the number of his taxi-cab; 
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bafc it does not appear timt the witness 
Hiham Ali was really the driver of the taxi 
which ^as at Prinsep’s Ghat on that nlcfhfc. 
It would be very easy no doubt to gret a taxi- 
driver to eome forward and give evidence to 
this effect. He does not verify his statements 
in any way. So also the defence witness No. 
7, Jada Nandan Hoy, Constable, who states 
that the aooused was made over into his 
custody. It is an extraordinary thing, if he 
was there at that time and had theaoouseJ 
in his charge, that he mide no report of 
the oirou instance, nor is it shown that he 
was in point of fact on duty at Pfinsep’s 
Ghat, lie states that he really was on 
duty that night at Bib:i Giiat, that he 
came to Prinsep’s Ghat and there saw the 
Inspector Dinesh Chnnder Sen Gupta and 
the others. 

On the whole evidem?, there can he no 
doubt that the cniivicbion of the accaseci is 
correct and, under the cirournstanoe.s, the 
punishment does not appear to be too 
severe. The appeal i.i acoorditigly dismissed. 
The accused must sai render to his bill and 
serve out the remainder of his sentence. 

S-MirHEK, J. — 1 agree that the appeal 
should be dismissed. 

Appeal (iismissf^d. 


PATNA HIGH COURT 

CaiAiiNAL Rkvision No. 477 ok 1917. 

February 2d, 1918. 

Present: — Mr. Justice J wala Prasad. 
MUSHARI RAM MANHARI--* 
Petitioner 
versus 

RAJ KISHORE LAL ANDoniERr — 

OPPOSITR-pAKTr. 

{h’imiml Prucadure Cod ' {Act <>/ 203, 
203, 204 — Frncesa^ isane of, pn^tfn>neil — lija'<on% record- 
ing of — Accused alloioed to apputr and cross-e.r (mini’ 
ItrosccuHon witness ^st before > of proacsit^ Icj iHty of 
— Procedure^ error ojy whether oitiafiis pro\-e<iXi*uj - 
Rerision — Hi^h Court j potrerof. 

It is imp-jra! in? foi’ a At t'.> givj 

iititlor Sb jtion 2JJ of tin Oriinirial IVo.'t.'iiiiiro Code 
before po.sl>poiiirig the issue of }iimol‘s.s ag.iiu.sl. the 
accused, [p 28S, col. 1.] 

It is not right for a Court in a jiidioi il nirjuiry 
bafore process ha^ b ’.eu issiiel again^it tlie accused 
to allow the latter to attend at the preliminary 
enquiry and cress-ex iniiuo the prosecution witue.ssoj, 
[p, 28N. ool, 1.] 


An error of procedure does not vitiate a proceed 
ing or an order passed therein, unless it occasion 
a failure of jasbieo. [p. 288, col. 2.] 

Criminal revision against an order of 
Sessions Judge, Moncfhyr, dated the 12tl: 
November 1917, upholding that of the Deput] 
Magistrate, Purneah, dated the 3 1st August 
1917. 

Messrs. Pugh and Samhhu Saruw, for the 
Petitioner. 

The Government Advocate, for the Oppo- 
site Party. 

J IIDGMFNT. — This is an application 
against the order of the Sessions Judge of 
Monghyr, dated the 12th November 1917, up- 
holding an order of the Deputy Magistrate 
of that District, dated the 8 1st August 1917, 
dismissing the complaint of the petitioner 
under section 208, Criminal Procedure Code. 
The grounds urged in support of the petition 
are as follows 

Firstly, that the Magistrate should not have 
postponed the issue of process against the 
acouBod and held the enquiry under section 
202 of the Criminal Procedure Code with- 
out recording his reascos for distrusting the 
complaint of the petitioner. 

Secondluf that the Magistrate acted illegally 
in allowing the aocufied to be present during 
the enquiry and to be represented by 
Counsel hi order to examine the pro.seoation 
witnesses and also in examining defence 
witnesses. The complaint was lodged in the 
Court uf the Magistrate in charge, Mr. A. 
Majid, on the 18th August 1917 andkwas made 
over to N. S. E. Hussain for disposal, with 
a suggestion that a local enquiry should be 
qaiokly made under Government Standing 
Order, as the complaint was against Police 
Ofiicers. On the 14th August 1917, Mr. 
Ilossain examined the complainant on oath 
and passed the following order : — “ I will 
hold a local enquiry on the 16th instant. 
Send a copy of the complaint to the S. P. 
for the needfu^^ 

It is contended by the learned Govern- 
ment Advocate that this amounts to a re- 
cording of reasons for not issuing process 
against the accused, as the Magistrate thought 
in his mind ^hat a local enquiry was 
necessary in OTder to satisfy himself as to 
the neoafsity of issuing any process. Bead- 
ing the above order regarding the bolding of 
the local enquiry in oonjanotion with the 
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order of the Magistrate io charge of the 
13th August suggesting a local enquiry to 
be made, it appears to me that the Deputy 
Magistrate acted upon the suggestion 
offered to him and not because he 
distrusted the complaint of the petitioner. 
1 do not think that in the circumstances 
of the case he exercised any judgment in 
the matter and held upon a consideration 
of the complaint and the statement made 
on oath by the petitioner that it was a 
case in which process against the accused 
ought not to issue. It was to my mind an 
automatic order made by him. This 
no doubt is a contravention of the 
requirements of section 202, which is 
imperative in requiring the Magistrate 
to give reasons before postponing the issue 
of process. The point is so well settled 
that I need hardly quote authorities in 
support of it. 

The second point urged by the learned 
Counsel for the petitioner also appears to 
be well founded. It is not at all right 
for the Court that in a judicial enquiry, be- 
fore a process has been issued against the 
accused under section 201, Criminal Proce- 
dure Code, the accused should be required 
to attend at a preliminary enquiry and to 
cross-examine the prosecution witnesses. So 
far as the accused is concerned, it is clear 
that it is unfair to call upon him to appear 
and to undergo the trouble and expense of 
conducting the case, unless the Magistrate had 
found upon the complaint in the enquiry 
made by him that there was a jrima facie 
case and that he should be summoned as an 
accused in the case. And what is true as 
to the accused is also true so far as the 
complainant is concerned. It was pointed 
out in the case of hJmperor v. Bhika Hussein 
(1) that there is no justification to call 
upon the accused to be present at a judicial 
enquiry under section 202. It was observed 
as follows : — “ Now that would be as unfair 
to the complainant as the converse procedure 
would be to the accused. There can be 
no manner of doubt that the procedure 
adopted by the Magistrate was unwarranted 
by the Code. In this matter also it appears 
to me that the Magistrate ^as misled by 
the wrong interpretation of we meaning of 
the Government Gironlar regarding investi- 

(1) 16 Imd. Cm. 4S4{ 16 C. W. N. 685 a« p. 888; IS 

Or. h. J. 494 


CASES. tl9l8 

gation into a complaint made against Police 
Officers of certain grades. I agree with what 
has been said in the ruling quoted above 
regarding the Government Circular at page 
887 that it was never intended that the 
Circular was in any way to affect the pro- 
cedure prescribed by the Code of Criminal 
Procedure. I, therefore, agree with the 
contention of the learned Counsel for the 
petitioner that the procedure adopted by 
the Magistrate was against the procedure 
prescribed by law. 

The question then arises, whether it is 
a case in which this Court should inter- 
fere in revision and set aside the order 
of dismissal passed by the Magistrate and 
direct a fresh enquiry into the complaint 
of the petitioner. Both the errors com- 
plained of relate to the procedure adopted 
by the Magistrate in ordering and conduct- 
ing the enquiry before him under section 
20i. It is a well-settled principle of law 
that errors of procedure would not vitiate 
the proceeding or order passed therein unless 
it has occasioned failure of justice. In 
the present case on behalf of the prosecution 
witnesses, numbering about 10, were examined 
by the Magistrate and no complaitd has 
been made by the learned Counsel for 
the petitioner before me that any evidence 
on behalf of the prosecution was shut out. 
The learned Sessions Judge has carefully 
considered the evidence in tlio case and 
has written a lengthy judgment consisting 
of over three typed pages. He has also 
left out of consideration the evidence adduced 
by tlie defence in the case and on a con- 
sideration entirely of the evidence offered by 
the complainant has come to the conclusion 
that the complainant has failed to make out 
any case against the accused. The case has, 
therefore, been considered on merits and I do 
not think that the petitioner was in any way 
prejudiced on account of the errors referred to 
above. The principle enunciated in the 
case of In the matter of Turihullah (2) 
appears to me to apply to this ease. 
None of the oases referred to on behalf 
of the petitioDf-r shows that all the evidence 
on behalf of the prosecution was talcen by 
the Magistrate and the ease was disposed of 
on a full oonsideratioD of the evidenoa. I 
therefore, reject the appHoation. 

Buie disehareed. 

(8) 4 0. L. B. 888. 
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SITANABATAN MUKBOPADBTA V. BASIK PATRA. 

CALCUTTA HIGH COURT. 

Appeals from Appellate; Degabss Nos. 2176 
AND 2177 OF 1915. 

May 30, 1917. 

Present : — Justioe Sir Asutoah Mookerjee, Kt., 
and Mr. Justice Walmsley. 

SIVANARAYAN MUKHOPADHYA— 
Plaintiff — Appellant in doth 

VtiTSUS 

BHUTNATH GUCHAIT and another - 
Defendants— Respondents in No. 2176 
of 1915. 

EASIK PATRA and others — 
Defendants — Respondents in No. 2177 
of 1915. 

Landlord and tenant — Ciit<tom, reofionahleni!:fi: of — 
Custom of rein inHon of entire ronton inundated lands^ 
validity of. 

4 custom sofc up by a tenant that ths entire rent 
in respect of a certain quality of land must be 
remitted wljcn tlie lands are inundated, iiTespKsctivo 
of the extent of the flood or its dosttiictive cfTect on 
the crops, is vague and unreasonable and therefore 
cannot be valid according to law. [ p 290, cols. 1 & 2.] 

Where the validity of a cusLoiri is challenged on 
the ground that it is against reason, the reason 
referred to is not t<» be understood as moaning every 
nnloartied man’s reason but. artificial and legal 
reason warranted by autiiurity of law. Coiise(|uentiy 
when it is said that a custom is void because it is 
“unreasonable,” wliat is meant is that the unreason- 
able character of the alleged custom conclusively 
proves that the uvage, even thougli it may have 
existed from time imniomorial, must have resulted 
from accident or iudulgeneo and not from any right 
c< inferred in ancient times. [ p. 290, col, l.J 

A custom which is prejudicial to a class and is 
beneficial only to a particular individual is repuguaut 
to the law of reasoii.[p. 290, col 1.] 

The test applied is whether the ciistom alleged to 
exist could have a lawful commencement. 1 p. 290. 
col. 1.] 

Appeals agaiust the decrees of tbe District 
Judge, Hoogbly, dated the 15tb June 1915, 
affirming those of the Munsif, 2nd Court. 
Hooghly, dated tbe 27th March 1914. 

Sir Bash Behari Ohose, Babas Dwarka Nath 
Ohakraharty^ Surendra Nath Boy, Surendra 
Ohandra Sen^ Biraj Mohan Mastumdar and 
Satyendra Nath Boy^ for the Appellant. 

BabttS Beptn Behari Ohose and Krishna 
Kamal Maitra^ for the Respondents. 

JUDGMENT. — This is an appeal by the 
plaintiff in a suit for recovery of arrears 
of rent. Tbe case for tbe plaintiff is 
that rent is payable at the rate of 
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Rs. 77-10 0 per anniftn for the disputed holding, 
which comprises 25 highas 18 cottahs and 
2 chhataks of land. The defendants allege 
thatthe area comprises two classes of land, 
namely, 3 cottahs and 7 chhataks of nihaja 
lands, for which a rent of Re. 1 is payable 
and 25 highas 14 cottahs and 11 chhataks of 
hajahad lands, for which a rent of Rs. 76-10*0 
is payable. It is thus clear that there is 
no dispute between the parties either as 
to the area or the annual rent payable in 
respect thereof. The defendants, however, 
set np a customary right to abatement of rent 
on account of the hajahad lands. They 
assert that the nihaja lands are free from 
inundation and are always subject to pay- 
ment of rent, while the hajahad lands are 
liable to inundation and are exempt from 
payment of rent when the crops thereon 
are destroyed by inundation. They allege 
that this custom has prevailed in the estate 
of the plaintiff as also in adjacent estates 
from time immemorial and from generation 
to generation. The onstom is formulated 
in the following terms in the written 
statement: **ln the years of inundations, 
the Zemindar never gets rent on account 
of the hajahad portions, nor do the tenants 
pay them; in the years of inundations, the 
tenants only pay rents for the nihaja 
portions,” The defendants assert that, 
during one of the four years for which rent 
is claimed, there was inundation and they 
are entitled to reduction of rent, not as a 
matter of favour but on the basis of 
customary right. On these bleadings, the 
point arose for determination, “whether 
there is any custom in Mauza Kumdhara 
(where the defendants’ lands are situate) 
of remitting rent iq tbe years in which 
there is haja or inundation.” The Courts 
below have found on this question in 
favour of defendants and have partially 
decreed the claim accordingly. On the 
present appeal, the decision of the District 
Judge has been assailed on tbe ground that 
the custom alleged is unreasonable and un- 
certain and that there is no evidence to 
show that it is compulsory on the landlord 
to allow abatement of rent on account of 
inundation. m 

It has not b^n disputed before us on 
behalf of the tenants that the alleged custom, 
in order that it may be deemed valid in law, 
must be proved to be reasonable and certain 
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[^Tyson v. Smith (1) and Uahamaya Debt v. 
Haridas Haidar (2)]. The landlord- appellant 
urges that the custom is unreasonable. As 
explained in the second of the two oases 
just mentioned, if the validity of a custom 
is challenged on the ground that it is against 
reason, the reason referred to is not to be 
understood as meaning every unlearned man’s 
reason, but artihcal and legal reason war- 
ranted by authority of law. Tonaequently, 
when it is said that '*a custom is void 
because it is unreasonable/’ what is meant 
is that the unreasonable character of the 
alleged custom oonolusively proves that the 
usage, even though it may have existed from 
time immemorial, must have resulted from 
accident or indulgence and not from any 
right conferred in ancient times [,8alishury 

Gladstone (3)]. It is obvious that a cus- 
tom which is prejudicial to a class and is 
beneficial only to a particular individual is 
repngnant to the law of reason. On this 
principle, it has been ruled that a custom 
in a manor that the commoner cannot 
turn in his cattle until the lord has pub 
in his own, is bad, for it is injuarious to the 
multitude and beneficial only to the lord 
[,Tanistry'*s case (4)]. Similarly, it 
is no good custom that the lord of the manor 
shall detain a distress taken upon the demesne 
till - a fine at his will is paid for the 
damage. Various other instances of customs 
between landlords and tenants, which have 
been considered unreasonable and consequent- 
ly unenforceable in law, will be found 
collected in Viner’s Abridgment < Volume 
VII, pages lS0 lc"5, Customs hi. G ). The 
test applied is whether the custuni would 
have a lawful commencement. Now, in the 
case before nq, the custom pleaded is that 
the rent must be abated when the lands 
are inundated; in other words, the entire 
rent for the hajabad lands must be remitted, 
irrespective of the extent of the destructive 
effect of the inundation on the crops. The 
alleged custom is obviously unreasonable. 
It is also uncertain, if the landlord is 

(1) (1838) 9 Ad. & Kl. 430; ) V. & D 307; 1 VV. W. 
A H. 749: 112 E. B. 1265; 48 R. H. 539. 

(2; 27 Ind. Cas. 400; 42 C. 4^ 19 C. W. N. 208; 20 
C. L. J.183. H 

(3) (1881) 9 H. L. 0. 692 at p. ’iTObai L. J. C. P. 222; 
8 Jur. (n. 8.) 625; 4 L T. 849; 9 W. R. 9J0; 1 1 E. R. 
900; 131 R. R. 403. 

(4) (1674) Davis 29; 80 K. R. 616. 


bound to grant a remission without reference 
to the actual effect of the fl )od on the 
holding. The custom . pleaded ia thus of 
a very vague character, and, read literally, 
would lead to this ridiouhmi and unrea.sonable 
result that the entire rent for what is called 
the haiahad lands must be suspended 
irrespective of the extent of the fl)od cr 
its actual destructive effect. We are of 
opinion that the alleged custom does not 
afford a valid defence to the claim. 

The result is that thU appeal must be 
allowed and the suit decreed with cost.s in all 
the Courts. This judgment will govern the 
other appeal in which a similar order will 
be drawn up. 

Appeals allowed. 


P.VTNA HIGH COURT. 

Paivy CoTTNCifi Api'isal No. 6 of 1916. 
December 13, 1916. 

Sir Kdward Ohamier, Kt., Chief 
Justice, and Mr, Justice Sharf addin. 

G P. DASBr AND OTRKKS— 
Dkfbndants — Appbl ants 
versus 

Synd Shah TAFAZULHUSSAIN— 

Pb 4 1 NT IFF - RpsPONI^ENT. 

Civil Fi'ocediti'c Code (Act V of s. 109, (f. XLl^ 

r, */3~-J)enre revvrited on preliminary pnh^t — [iemand 
for re-1 rial on merits, ndtether '\(inid order”— - f.enve to 
appeal to Priry Conns'll. 

An order of the Hif?h Court, sotting aside a deci- 
sion of tlie lower Court that the trial of the suit 
i.s birred hy res judicata and reminding the suit 
for re-trial on the merits, is an ordiria:y order of 
remand nhichdoes not decide any of the questions 
bijtwoen the parties, except that the suit is not 
barred by the rule of res judie.ala, and i.s not a 
“final order” within the moaning of section It *9 of 
the Civil l»roc^dure Cotlo in respect of which leave 
to appeal to the Privy v-ouiicilcan be granted, [p. 292, 

Mnzhar Hossein v Mammmat Bodha Bihi, 

17 A. il2;oAr L. J. iO. 22 1. xA.. »; 8 Sar. P. C. J. 
6 0; 8 Ind. Deo (n. s.) H97, Hahihun.nt-ssa v. 
Mnn'itvar^un-nissa, 26 A. 6-9; A. W. N. (190 J) 469, 
relied upon. 

Rahimbhoy IPibhibhoy v. Turner, 16 B. loo; 18 I. 
A. 6; 16 Ind. Jur. 35: 5 Sar. P. 0. .1. 639; 8 Ind. Dec. 
(n b.) 10 ?; Ananda Gopal Qosmin v.Nafar Chandra Pal 
Choiodhry, 35 U. 618; 13 C. W, N. 645; 8 C. L. J. 168, 
distinguished. 

Application under Order XLV, rule 2, for 
leave to appeal to His Majesty in 
Oottnoil agtainst the j augment and decree in 
First Appeal No. 78 of 1914, pa«el by 
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Ro0 and Jv7ala Prasad, J.I., dafred the lOfch 
July 1916 reported as 36 Jnd.Cas, 650. 

Mr. Pugh (with him Mr. Abani Bhutan 
Mukerjee)^ for the AppelUnts. 

Mr. P. R D ta (with him Mr. Chander 
Shekhar Banerj e), for the Respondent. 
JUDGMENT. 

Ohamieb, C. J. — This is an application by 
some of the defendants in the suit for leave 
to appeal to H«s Majesty in Connoil aijainst 
an order of this Canrt setting aside the deoi- 
sioricf the Subordir.ateJudgethatthe trial of 
the suit was barred by the rule of res juitcata 
and remandiriiT the suit for re trial on the 
merits. The plaintiff in the present suit, 
Syed Tafazal Hu^s -in, was a party defendant 
to a previous suit brought upon a mortgage. 
It appears that he was made a party to that 
suit because he set up a deed of gift in res- 
pect of the village. His oas-^ was that the 
mortgagor had no right to moitgage the 
villags in Question. In the opinion of the 
learned .ludges who d^-oided the appeal to 
this Court the question of the title of the 
plaintiff to the village in suit was not decided 
by the Court which tried the mortgage suit. 
It is contended that the order of remand 
passed by this Court is a final order within 
the meaning of section 109of the Code of Civil 
Procedure. The question what is and what 
is not a final order within the meaning of 
this section or the corresponding section of 
the Code of Civil Procedure, I88i, has been 
considered in several oases. The first case to 
which I need refer is that of Saiyid Mnzhar 
Hmain v. Musammat Boihi Bibi (IJ. The 
case of the plaintiff there was that one Ibn 
Ali had by his Will given the property in 
suit to certain persons who bad conveyed it 
to the plaintiff. Several defences a ere put 
forward. One was of a preliminary nature, 
namely, that there was a misjoinder, and that 
was overruled. The next defence went to 
the foundation of the plaintiff’s claim, being 
a denial that Ibn Ali made any valid gift to 
tiie persons through whom the plaintiff claim- 
ed. The Subordinate Judge took evidence 
and heard the case. He decided against the 
plaintiff on the question of Ibn AH’s Will 
and that made it unnecessary for him to 
decide the other issues. The plaintiff appeal- 
ed and the High Court decided that Ibn Ali 
had made a valid gift, and they remanded 

{D 17 A. 1 12; 5 M. h. J. 20; 22 1. A. Ij 6 Sar. F. 0. 
J. 580; 8 Ind. Dea (y. » ) 


the case under section 562 of the Code of Civil 
Procedure, 1862, to be disposed of on the 
other issues according to law. The defendanj; 
applied to the High Court for leave to 
appeal but leave was refused on the ground 
that the order was not final. On an applica- 
tion for special leavje to appeal, their Lord- 
ships of the Privy Council held that leave 
ought to have been given. They pointed out 
that all the questions in the suit except that 
of the Will of Ibn AH were of a subordinate 
character and with reference to a statement 
in the High Court’s order that it was the 
established practice of the Court to treat such 
orders of remand as not being final, their 
Lordships said; “Probably the practice refer- 
red to is quite correct. But then the remand 
contemplated by section 5b2 is one made in a 
case where the first Court has disposed of 
the suit on a preliminary point so as to ex- 
clude evidence of essential facts. That is 
not the present case. The only preliminary 
point was the misjoinder. To establish the 
Will of Ibn Ali was the first step in the 
plaintiff's case and on her failing in that, her 
whole suit failed.” 

In the case of Bahih^un-nissa v. Munawar» 
un-nissa (2) the first Court had dismissed 
the plaintiff’s suit on the ground of limitation. 
On appeal the High Court held that the suit 
was w.thin time and remanded the suit for 
retrial under section 662 of the Code of Civil 
Procedure. After referring to the case of 
Sniyid Muzhar Hosseinv. Musammat Bodhn Bibi 
(1), their Lordships refused to give leave to 
appeal, saying that the appellaffce order of the 
High Court reversing the decree of the 
Court of first instance on the question of 
limitation left the parties open to contest 
their rights and claims on every other point. 
What was said in that case appears to me to 
apply forcibly to the present case. The order 
of remand passed by this Court leaves it open 
to the parties to contest their rights and 
claims on every point in the case. The appli- 
cant has relied upon two oases. The first is 
that of Rnhimbhoy Hahihhhoy v. Turner 
(3), in which a Court had passed a decree 
directing the taking of accounts against the 
defendant. Thete Lordships held that the 
defendant was appeal. They said: 

*‘Xt is true that decree that was made 

(2) 26 A 62ft; A. W N. (1903) 169. 

(S) 15 B. 155; 18 I. A. C; 15 Ind. Jur, 35 6 Sar. 
P. 0. J. 639; 8 .1ud. Deo. (W. s.) 104 
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does uot declare in terms the liability of the 
defendant, bat it directs accounts to be taken 
which he was contending ought not to be 
taken at all, and it must be held that the 
decree contains within itself an assertion 
that, if a balance is found against the 
defendant on those accounts, the defendant is 
bound to pay it. Therefore the form of the 
decree is exactly as if it affirmed the liability 
of the defendant to pay something on each 
of these claims if only the arithmetical re- 
sult of the account should be worked out 
against him. *’ That case is obviously dis- 
tinguishable from the present case. The 
second case relied upon by the applicant is 
that of Ananda Oopal Oossain v. Nafar Chandra 
Pal Chowdhry (4). In that case the plaint- 
iffs in the suit had purchased a patni mahal 
sold for its own arrears with power to annul 
all encumbrances and they brought a suit 
apparently to establish their right to hold 
the property free of a dar -patni right' set up 
by some of the defendants. The Subordinate 
Judge dismissed the suit, holding that the 
plaintiffs had failed to prove the service of 
notices in the manner required by section 
167 of the Bengal Tenancy Act. On appeal 
the High Court held that the service of 
notices in the manner required by the Act 
had been proved and they remanded the 
oases for trial on the merits. The defend* 
ant applied for leave to appeal and the High 
Court allowed the application, saying that 
the cardinal point in the suit was whether 
the notices had been properly served. That 
case is also clearly distinguishable from the 
present case, for in that case the decision 
of the question of the service of the notices, 
practically speaking, put an end to the case. 
In the present case we have an ordinary 
order of remand which does not decide any 
of the questions in dispute between the parties 
except that the suit is not barred by the 
rule of res judicata. It appears to me that 
if we were to give leave to appeal in the 
present case, we should have to give leave 
to appeal in every case in which this Court 
reverses the decision of a Subordinate Judge 
On a preliminary point and remands the case 
for trial on the mertis. 1 would dismiss 
this application with oo)||p Hearing fee 
three gold mohurs, 

8uAhFt70niN, J. — I agree. 

Application refu8t*d, 

(4) 36 C. 6IF; 12 0. ^Y. N. 645} 8 C. L. J, 168. 


OUDH JUDICIAL COMMISSIONBR’S 
COURT. 

First Civil Appeal No. 2 of 1916. 
January 16, 1919. 

Present: — Mr. Stuart, A. J. C., and Pandit 
Kanhaiya Lai, A. J. C. 

Mahant BASDEO BAN — Plaintiff — 
Appellant 
versus 

RAM SARAN and others — Defendants — 
Respondents. 

Trust — liedicnlion^ proof of — Trusltn\ power of, fn 
transfer trust property ^ Hindu Law — Temple property 
— Maliaut. alienation hy — Ijimitn lion Act (IX of 
Sch. /, Art. 134 — Alienation of aRtlmii pro pert y hy 
mahant — Suit hy succeed hiy mahant — Limitation. 

Wlieri> there was no clear proof of dedication in 
regard to a village, Init it was fr)iind that for more 
than 200 years the A'illnge had been incor}>oratod 
with a particular astlian, had boon held by its mahant 
from time to time and had been treated as a part of 
the asthau property: 

Held, that under these circuinsLauccs a dedication 
either by the mahant to whom the village had 
originally been grante»l or by one of Ibo persons who 
succeeded him might be presumed, [p. <93, col. 2.] 
Where a tenure is in the nature of a trust for a 
charitable ])urpose, the trustee has no right to trans- 
fer the same excei)t for legal necessity, [p. 293, col. 
2, p. 294, col. 1.] 

Article 134, Schedule I, of the Limitation Act 
governs a suit instituted by a sacceeding mahant of 
an asthan for possession of property appertaining to 
the astha n by setting aside an alienation for valuable 
consideration made by the preceding mahant in 
resjKJct of that })roperty. If siicii a suit is brought 
iKjyond 12 years from the date of such an alienation, 
it is barred by time to the extent of the interest 
which the alieimtioii purports to convey, inasmuch ns 
each succe€*ding mahant dees not get a fresh start 
of limitation on the ground of liis not deriving title 
from any previous mahant, [p. 294, col. l.l 

Appeal from the decree of the Subordinate 
Judge, Gouda, dated the 8th December 1915. 

Mr, St, George Jackson, Babns Bam Chandra 
and Sarjii, Prasad Bhainagar, for the 
Appellant. 

Babu Bisheshwar Nath Srivastava, fpr the 
Respondents. 

JUDGMENT. — The dispute in this case 
relates to the village Beuiban, otherwise 
known as Beuipur, which was founded by 
an ascetic named Beni Bac sometime in 
1670 A. D. The village was granted to 
Beni Ban by the Emperor Aurangzeb. Beni 
Ban cleared the jnnsle populated a 

hamlet there, to which he gave his name. 
Beni Ban died apparently without leaving 
any disciple andihe village come into thu 
possession of the holder for the time being 
of the parent aethan at Srinagar, district 
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Gonda, whioh was founded by Sahaj Ban, 
the preceptor of Beni Ban. Upon the 
restoration of British rule after the Mutiny 
Drigraj Ban, a sucoessor of Sahaj Ban, 
was found in possession of the property 
appertainin^r to the Srinagar asthan^ includ- 
ing the village Beni ban. 

On the 27th July 1862 a sanad was 
granted to him in regard to the village 
Beniban, maintaining the muafi tenure for his 
life (Exhibit A-1). In 1864 owing to the 
death of Drigraj Ban the muafi was 
resumed, and the village was settled with 
Narindra Ban, his disoiple and suooessor. 
Xarindra Ban appears to have died soon 
after end was suooeeded by his disoiple 
Nagesbwar Ban. On the 27th January 1873 
the Settlement Court deoreed the village in 
favour of the heirs of Narindra Han 
(Exhibit A-2). In pursuanoe of that decree, 
Nageshwar Ban was in possession of the 
village and mortgaged it with possession 
for Rs. 1,000 in favour of Ghirrau Misra, 
the predeoessor-in-title of the defendants- 
respondents, on the 30th June 1888 (Exhibit 
A-4). On the 28rd May 1892 his disoiple 
and suooessor Narbadeshwar Ban mortgaged 
the same with possession in favour of 
Ghirrau Misra in lieu of Rs. 2,000, half of 
whioh went to pay the prior mortgage 
effeoted by Nageshwar Ban (Exhibit A-3). 

On the 29th May 1898 he took a fresh 
loan of Rs. 1,000 from Ghirrau Misra and 
executed a mortgage in his favour for 
Rs, 3,000, out of whioh Rs. 2 000 went to 
satisfy his previous mortgage (Exhibit A*5). 
He gave possession of the village in lien 
of Be. 2,000 and agreed to pay the balanoe 
with interest at 12-anuas per oent. per 
mensem. The mortgage was effeoted for a 
period of 51 years and one of the oondi- 
tions in the mortgage-deed was that if the 
mortgagor failed to pay interest on 
Rs. 1,000 every three years, he shall be liable 
to pay compound interest theraon at the 
same rate and the mortgagee shall be entitled 
to recover the said money with oompound 
interest due to him from the property 
mortgaged at any time he liked. 

The plaintiff is the disoiple and suooessor 
of Narbadeshwar Ban. His allegation is 
tbat> the property mortgffged appertained tn 
the agtkan at SHnagar and was endowed 
for the. expense of th^ a^than and other 


oharitable purposes, that the mahant had 
no right to mortgage the same, and that 
on his death in 1904 the plaintiff beoame 
entitled to the possession of the said property. 

The defendants denied that the property 
in suit appertained to the asthan at Srinagar 
or WAS endowed for its use. They pleaded 
that they and their predeoessor- in- interest, 
Ghirrau Misra, had been in possession of 
the said property sinoe 1883 and that the 
debts in question were ooutraoted for legal 
neoessity and were in any event binding 
on the plaintiff. The learned Subordinate 
Judge dismissed the olaim, holding that it 
was barred by Article 134 of the Indian 
Limitation Aot. 

It is not olear from the wajih^uhari of 
the village Beniban (Exhibit 1) whether 
the said village was granted to Beni Ban 
for religions or oharitable purposes. In 
the toaith-nl arz of the village Srinagar 
(Exhibit 4) there is similarly no mention 
that the village was given to Sahaj Ban 
for religions or oharitable purposes ; hut 
from the stitements made at the time 
of the summary settlement by Drigraj 
Ban (Exhibit 6) and the report and the 
statement of the Qanungo then made 
(Exhibits 5 and A-21) there oan he no 
doubt that the property appertained to 
the asthan at Srinagar and was intended for 
the feeding of faqirg and the distribution of 
oharity {waste khairat sadabart fagiran), Theiw 
is no clear proof of a dedication in regard 
to the village Beniban, but fropi the faot that 
from more than 200 years the village has 
been incorporated with the asthan at Srinagar 
and held by its mahant from ^me to 
time and treated as a part of the asthan 
property, a dedication either by Beni Ban 
or by one of the persons who suooeeded him 
may be presumed. The sanad granted to 
Drigraj Ban merely maintained the muafi 
tenure for his life. It did not give him 
greater rights than the nature of the tenure 
held by him permitted. In other words, the 
sanad left the tenure intaot, and if the tenure 
was in the nature of a trust for a oharit# 
able purpose, Mahant Narbadeshwar Ban, 
who 8aooeededg|||; the tenure, had, as 
pointed out in iPwAar v. Dharam Das (1) 
and Murugesam Pillai v. Gnan4h Sambanda 


(1)3 lnd.Cas. 549; 12 0. €.*^35, 
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Pandar i Sannadki (2), no right to mortgage 
the same except tor legal 'necessity* 

‘ The plaintiff ought, however, to have sued 
to contest the mortgage within the period 
allowed by Article 134 of the Indian Limita- 
tion Act. It is trae, said their Liirdships of 
the Judicial Committee in Prasu^no Kumnrt 
Dehya v. Oolab Ghand Baboo (3), that the idol 
can hold property only in an ideal sense 
and that its acts relating to any property 
mast be done by or through a manager 
or sebatL But it does not follow that each 
snooeeding manager gets a fresh start as far 
as the question of limitation is concerned, 
upon the ground of his not deriving a title 
from any previous manager. The ancoeeding 
siBhaits^ as pointed cut in Nilmony Singh v 
Jagahandhi Boy (4), form “ a continuing re- 
presentation of the idol’s property”. The 
same may be said in regard to the property 
held by a trustee, and a suit brought 
beyond 12 years from the date of the aliena- 
tion for valuable consideration by a trustee 
may be barred by time to the extent of the 
interest which the alienation purports to 
convey. 

. No question of fraud arises in this case, for 
the mortgagee has been in possession since 
1883. In Dattagiri v, DaUatraya (5) and 
Behari Lai v. Muhammad Muttaki (6) it was 
held in somewhat similar circumstances that 
the claim to set aside a sale or mortgage 
effected by a trustee and to recover poesession 
of the property sold or mortgaged was barred, 
if not brought within 12 years from the 
date of the alienation. 

• The mortgagor had under the eanad either 
an absolute interest or the interest of a 
trustee under the tenure, which the mnad 
confirmed. He did not, in any case, hold 
an estate for life. The subsistence of the 
mortgage cannot, therefore, be impeached 
oq that ground. In Muthmamier v. Sree 
Sree Methanithi Sicamiyar Avergcd- (7) a lease 

• (2) 39 Ind. Cas. 659; 44 I. A. 9^; 32 M. L. J. .369; 
15 A. L. J. 281; 2! M. L. T. 288; 1 P. L. W. 457; 6 L. 
W. 769; 21 0. W. N. 761; 40 M.402; 19 Bom. L. E. 
4te; 26 0. Li. J. £89; (I9l7) M. W. N. 4S7 P. 0.). 

(R) 2 I. A. 145; 14 B. L. E. 450, .3 Sar. P. 0. J. 419; 
28 W. E. 263, 3 Suth. P. 0. J. C ). 

(4) 28 G. 6B6{ 12 Tnd. Deo /KliP857. 

(6) 27 B. dtft 4 Bom L. R. 743. 

(6> 20 A. 482; A. W. N. 123; 9 Ind. Deo. 

(N. s.) 609, 

(7) 19 Ind. Cas. 694; 88 M. 866; 13 M. L.T.498| 
(1913) M, VV. S. 58Ji 26 L- J. 893. 


cffrcffd ly the head cf a rrath was held 
to frift only frr the lifitiir.e of the 
leffrr, but ss pointfd ci>t in Slhtrom 
Office mi V. Slyrwa Charan Nordi (8) srd 
Ifhucar hhyam Chand Jiu v. Bern Kanct Ghoae 
(9) a lenee ira)’ nrt arreunt to an alirratirn 
of the corpus of theeetate ard the poaition of 
a mortgagee in pot-eereion is not quite 
analogcDH. 

The learned Crun^el frr the plaintiff 
srggests that his client might be allowtd 
to redeem tlie n:o» tgage in derogation of 
the term of 51 vcfirs fixed for ledemption. 
No claim for redemption was, however, 
laid ill the plaint ai d it is not consequently 
neceaeary to deteimire whether the teim 
of 51 years opeiated as a cleg on the equity 
of redemption or not. 

The appeal is, therefore, diemiased with 

costs. 

Appeal dumisred, 

(8^ 4 Trcl. rrs 44P; C. lOOP. 14 C. W. N. 1. 11 

Fern, h, E. I28*»; 6 A. L J. 8.57; 19 M. h J. £30; 0 

0. L..1. : s4; m r. a. 148 <p. c \ 

9)10 lid. Cbb. ^83: 88 C. 576; 15 C. W. N, 417; 
9 M. L. T. 448; 8 A. L. J. 528. J3 Bom. L. R. 421; 14 
O.L.. 1.138: <1911) 2M. W. N,281 [F. C.'; 21 M. L. 
a. 1146; 88 I. A. 76. 


PATNA HIGH COURT. 

Letterb PAT! NT Apieal No. )]3 CF 1917. 

Mar ell 20, 19)8. 

Fraevti^BlT Pa v pen Miller, Kt., 

Chiff fhutire, aid Mr. Juetfre Mullirk. 
feRIKlSBUN PRASAD PANJIAR- 
Aipeliant 

‘ fvrNfuf 

?wrf h OHASI KUER— 

Rfhoni fnt. 

Pcrpdl Tcrarcy Jet 1 1 HI B. C, of If 86>, f$ f P, 188 
— Df'iWDn dJ Ef ft iinUtn tf diiinicn hy 

la7idh.ril— Btni leciijt pHtn, ly giimohlita, n hither 
birtdir g o?i latullood^I vicnv oj frcol-^'Fxpi ets rrtiM nt 
in njiri1ng\ n ir%h,g oj^ Ciritraef if diriaicn Iriacen 
cO’Hiartr at d tenant^ uhelhcr hiitdwg on entire body 
ri lofidloidu^ IHbtrilutun oj renU recogniiiin 
Bbtcjfel. 

Tie more oclnr wU dgir.fnfc of receipt cf rent Jraa 
tl cn tl:e tctal jtir.o, Rithriit ary irduatien that it is 
irifiprctct o piitifn nly fl tJc 1 1 Idii g. rrrn« t 
cfiJiljiiif'R mull '1«» n (ivinrii ct lie- li iliig 
witlin lie mmiig ti t((l:iii t8 cf tie Icigal 
Tenarcy Act even whin centinurd ever a tinnier 
of Tcaia; lut if it ehould clearly appear cs tie face 
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of the receipt itself that tho rent is paid in respect 
of a particular portion only of the hoi din? this may 
be sufficient acknowlcdgmont to bind thu landlord, 
[p. 2ft7, col. I.] 

Whore a landlord repudiates the authority of a 
gomashfa to give a receipt which rooourniaos the 
sub-division of a tenure or hoUli»*g, the onus of proof 
is ordinarily upon the landlord inasmuch as the 
rol.itions botwoon himself and his servant are a 
matter peculiarly within his knowlcdere und(?r section 
103 of the Evidence Act fp. ool- 1] 

The “express consent in writing” rorpiired by 
section S8 of the Hengal Tenancy Act may bn given 
by mfans of a rent receipt, un i in each case the 
adequacy of the consent must bo gnthered from all 
the circumstances. A reciept showing <ho area of 
the transferred portion and the rent paid therefor 
should be sufficient to constitute express coiis mt 
within the meaning of the section, [p. 298, col. 2; 
p. 2W, col. 1.] 

Section 88 of the Bongfll Tenancy Act refers to a 
sole landlord or the eiitii*o b'»dy (jf joint landlords 
wboro thei*e are more landlords than one. A division 
which docs not hind the wliole body of landlords 
does not come ■within the scope of the section, ^p. 
299, col. 1 ] 

There is no provision in the Bengal Tenancy Act 
which requires a landlord to recognize a distribution 
of rent. The landlonl is authoriMcd to do so, but 
the authority is derived not from the Act but under 
the general law as an incident to the ownership of 
prorerty. [p. 299, col. 2.] 

Letfeis Patent Appeal from a decision of 
Mr. Justice Chapman upholding the decree 
of the Sub*ordinate Judge, Chapra, dated 
the 2l8t December >915, upholding that of 
the Mnnsif, 3rd Court, Chapra, dated the 26th 
May 1915. 

Mr. Ntrsu Narain Sir,gh, for the Appellant. 

JUDCME.^T. 

Miller, C. J.— The plaintiff, who is a co- 
sharer malik of Maeza Chak Sobhi nUas 
Babhanjawan, instituted a rent suit against 
the defendant as tenant in respect of a hold- 
ing said to ot mpri.se 5 bighas 1 cottnh 13 
dhurs for the years 13 lb to 1321 F. S, 
The plaintiff’s collection was separate from 
the other oo-sbarers and he claimed as 
his share the annual sum of Rs, 13 3 3 out 
of a total jama of Rs 20-5 0. In addition 
to the 4 years’ rent amounting to Rs. 62-13-0 
he also claimed Rs. 13-3-3 on account of 
damages and interest until realisation. 

The defendant, who is the widow of Deo 
Narain Singh, contended that the total rental 
according to the survey khatian was not 
Rs. 20 5 0 but Rs. 19 1-3 and further that 
her late husband Deo Narain, who was the 
original holder, sold a part of the holding 
to Dma Singh whose proportion of the total 
yeut i^mottiited to Rs. 10- 4-0, leaving g 


balance of Rs. 8-13-3 payable for the part 
retained by Dao Narain. At the trial before 
the Mnnsif the survey khatian was accepted 
as showing the total rental and it was proved 
by a oo-sharer malik with the plaintiff and by 
Sheonandan Raut, who acquired Oma 
Singh’s interest, that the holding had been 
split up and that Uma Singh or his suooes* 
sors had in fact been paying Rs. 10-4-0 
annually in respect of their portion of the 
holding, and the only question was whether 
this distribution of the rent was binding on 
the landlord. The Munsif found that it 
was and ordered that the plaintiff should 
recover his proportion of the Rs. 8-13-3 
payable in respect of that part of the bolding 
which had not been transferred together with 
proportionate costs and damages. The Sub- 
ordinate Judge in a somewhat perfunctory 
judgment upheld this decision and on appeal 
to a single Judge of this Court the case was 
remanded for the Subordinate Judge to 
determine the question whether the division 
of the holding had been made with ‘‘the 
express consent in writing” of the landlords 
or their authorised agent within section S8 
of the Bengal Tenancy Act. The learned 
Subordinate Judge on remand dealt with the 
evidence and came to the conclusion that 
the section had been complied with. The 
learned Judge of this Court who remanded 
the esse uphold that view, holding that 
there vias sufficient evidence to support the 
finding. The plaintiff being dissatisfied with 
that decision now brings this Letters Patent 
Appeal and contends that the evidence was 
not Buffi 3 ient to warrant the finding that 
“the express consent in writing” of the 
landlord had been obtained. Before 1907 
the section in question did not contain the 
word ‘express” before the words consent 
in writing”, nor did it contain the words 
which follow after the words “consent in 
writing”, and the- question we have to 
determine is whether the evidence is sufficient 
to prove that the division of the holding or 
the distribution of the rent payable in 
respect thereof was made with the express 
consent in writing” of the landlord or his duly 
authorised agent^n that behalf. It was 
conclusively proviPthat the holding bad been 
split up, as contended for by tbe>defendant, 
aod that for several years the landlords had 
been in the habit of collecting the rent 
payable for the transferred portion from Um% 
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Siogb and snbscqnently from his Bnocessora* 
in. title, and further the survey khaiian 
'shewed two khatas one in the name of Deo 
Narain and the other in the name of Uma 
Singh but the id wtt of Rs. 191-3 was not 
apportioned in the survey records. Rent 
receipts in respect to the portion of the rent 
then payable by Uma Singh were produced 
for the years 1309, 1313, 1314, 1315 and 

1319 F. S. They shew an annual rent of 
B«, 10*4.0 payable by Uma Singh and sub- 
sequently by his successors and Uma Singh 
is described in the Hrst one as vendee. The 
first one is signed by Harden Panjiar, the 
plaintiff’s father, as well as by Ramasis 
Pandey his agent. The others are signed 
by Ramasis only. They further shew that 
the holding of Uma Singh was 3 bighas 1 
coitah 12 dhurg, which is a portion only of the 
total holding of 5 htghas 1 cottah 13 dknrs. 
They also shew that the plaintiff’s ahaie of 
the Bs. 10.4 0 rent wa^ Rs. 610^4, the 
balance Rs. 3-9.8 being that of hia co- 
sharers. The receipt for the year 1319 is for 
one of the years in respect to which the 
rent in this suit is claimed. Moreover, this 
receipt acknowledges payment of a further 
sum of Bs. 6*10-4 as arrears presumably for 
the year 1318. It would appear, therefore, 
that in regard to the first two years for 
which rent is claimed in this suit the 
plaintiff has already received payment for 
Uma Singh^s portion and on this ground 
alone be ought not to be allowed to recover it 
a second time from the present defendant. 
No evidence was called by the plaintiff to 
rebut the presumption that arises from the 
rent receipts and 1 think it may legitimately 
be inferred from the receipt of 1319 that 
the arrears therein acknowledged were for the 
previous years. This, in ray opinion, disposes 
of the plaintiff’s claim for the first two years 
so far as Uma Singh’s portion of the rent 
is concerned. As to the rest of the claim 
it remains to consider whether oompliance 
with the section has been safiSoiently proved. 

A controversy leading to ‘ some diffierenoe 
of opinion as to whether rent receipts could in 
any case constitnle "the oonsent in writing” 
prescribed by the section was finally set at 
rest by the decision of tl0 Calcutta High 
Court in Pyari Mohun iiuhhopadhya v. 
Oopal Path (1). The rent receipts in 

(1) 2r> C. 53’.; 2 C. W. N. 376; 13 Ind. Dec. (k. s.) 
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that OBEe were granted by the landlord*B 
gomashta and contained a recital that the 
defendant’s name was registered in the 
landlord’s sherziia as tenant of a portion 
only of the original holding at a rent 
less than the original rent. It was held 
that this fulfilled the requirements of the 
.section as then existing. In 1904 the 
case of Jnaendra Mohan Chovdhrp v. flojKil 
Pas Ghouidhry (2) came before the 
Calcutta High Court. In that cafe the rent 
receipts contained nothing beyond an 
acknowledgment of the receipt of a certain 
sum from the defendant as rent of a certain 
taluQ. There was nothing to show that the 
rent was paid in respect of a portion only of 
the holding or that the defendant’s name 
had been registered in the landlord’s shensta 
as tenant of a divided portion. In fact the 
receipt showed nothing from which any 
inference could be drawn as to the division of 
the original holding or the landlord’s consent. 
The Court held that such a receipt could 
not be taken as a fulfilment of the oonditions 
of the seolion. It was laid down that pay- 
ment by the tenant and receipt by the 
landlord of a portion of the original rent 
even extending over a number of years could 
not in itself afford evidence of the written 
consent of the landlord to a division of the 
holding, BO as to sabstitute a new contract 
in place of the old. The facts of those two 
cases are separated by a wide gulf. In the 
first case the facts were clearly suffioieiifc to 
show a written consent by or on behalf of 
the landlord; in the second they were just 
as clearly insufficient for that purpose. The 
case now under consideration comes midway 

between the two, and bears more resem- 
blance to the later cafe oi Abinash Chandra 
Ghowdhury v. Purnananda Khan (3) decided by 
the High Court at Calcutta in 1913. In that 
case several tenants were sued jointly for 
the rent of a putni tenure. They objected 
that the suit was not maintainable against 
them jointly on the ground that the original 
rent had been apportioned to each of them 
in separate shares. They produced rent 
receipts granted to the tenants separately, 
which shewed the total rent and the portion 
allotted to each for their respective shares. 
The Court found on this evidence that there 

(2) SI 0. 1026; 8 0. W. N. 028. 

rai «1 TnS. Oaa. 420t 18 0. L. J. 174 
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kftd beoD a sub-division of the tenure and a 
distribution of the rent consented to by the 
landlord. That case was decided after the 
amendment of the Bengal Tenancy Act in 
1907 and once it is conceded that the 
granting of a rent receipt by the 

landlord or his agent may amount to 
'’express consent” within the meaning of the 
section, it is only a question of determin- 
ing what are the elements necessary to 
constitute such consent. It seems to me 
that the principle underlying these oases 
is that the mere acknowledgment of receipt 
of rent less than the total jama^ without 
any indication that it is in respect of a 
portion only of the holding, cannot constitute 
a consent to a division of the holding even 
when continued over a number of years; 
but if it should clearly appear on the 
face of the receipt itself that the rent is 
paid in respect of a particular portion only 
of the holding, this may be a sufficient 
acknowledgment to bind the landlord. The 
present case is very near the line 
and although the conclusion to which I 
have come has been arrived at with some 
hesitation, I think on the whole the finding 
of the learned Subordinate Judge was 
instified hy the proved facts of the case. 
The present receipts clearly show that Uma 
Singh’s proportion of rent was paid in 
respect of a named area which was less than 
the total area of the holding, and the first 
in point of date which was signed by the 
landlord as well as by the agent described 
Uma Singh as vendee. This seems to me 
to amount to an acknowledgment in writing 
that the holding bad been divided and a 
proportionate rent allotted to Uma Singh, 
The plaintiff’s co-sharer Dhurendhar also 
supported the defendant’s case and the 
fact that the plaintiff was endeavouring to 
recover from the defendant rent clearly proved 
to have been already collected from Uma 
Singh’s successors, although perhaps not a 
material factor in determining the question 
under consideration, is one which leads me 
to believe that the present decision will 
not work an injustice on the landlord. In 
arriving at this decision 1 would point out 
that there is no intention of disagreeing 
in any way with the judgment of this Court 
in the recent case of Wyatt v. Sheo Qobind 
Snhu (4f. The facts of that case bear 
(4) 36 Ind Cm. 777; I P. L. }. 414; 8 P. L. VT, 88. 


no resemblance to the facts of the present 
case. It was there admitted that the trans- 
fer was a henami transaction and that 
all along the transferor was treated as 
the tenant of the land. The remarks as 
to the authority of the landlord’s putvcan 
in that case could have no application to 
the present where the landlord himself 
was a signatory to one at least of the 
rent receipts. It was contended that section 
188 of the Bengal Tenancy Act rendered 
the consent of one co-sharer landlord 
nugatory, unless it were proved that he was 
authorised by the remaining landlords to 
act on their behalf. It is difficult to see how 
section 188 can have any application to a 
case like the present where the landlords 
have separate collection of their share of 
rent; but however that may be, the evidence 
of Dhurendhar was enough to show that the 
act of the plaintiff or his predecessor was 
authorised by the other co-sharer. In my 
opinion, this appeal should be dismissed. It 
has been brought to our notice that the decree 
of the first Court does not carry out the 
directions contained iu the Munsif’s judg- 
ment. If that is so, we have power under 
Order XLI, rule 33, to set it right. The 
decree will, therefore, be modified and in lien 
thereof it will be decreed that the plaint- 
iff do recover from the defendant a sum 
equal to the plaintiff’s share, thirteen- 
twentieths of Rs. 8 i3-3forthe four years 
in question together with 12^ per cent, per 
annum interest to date of suit and 6 per cent, 
thereafter until realisation, ^here will be no 
modification of the orders for costs in the 
lower Courts and save as above mentioned, 
this appeal will be dismissed without 
costs, the respondent not having appear- 
ed. 

^luLLiCE, agree with the judgment 
which has just been delivered. I desire only 
to add a few observations on the matter urged 
before us. 

The learned Vakil who appears on be- 
half of the plaintiff-appellant before ns con- 
tends in the first place that the rent 
receipts upon which the learned Munsit 
and the Subordinate Judge and the learned 
Judge of this <||pirt found that a division of 
the holding had token place weiw not binding 
upon him. 

Now it is found as a fact that one of 
these receipts Exhibit A-1, dated the 7th 
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Srabitn 1309 F. S., was signed by the 
plaintiff’s father and hy his gomagfUa Ham 
Asia and was given to Uma Singh’e brother 
while four other receipts for the years 1.113, 
1314, 131b and 1319 F. S. were signed by 
the gomasUa only and wore given to Uma 
Singh or his CO sharers. All these receipts, 
if believed, would tend to .show that the 
plaintiff agreed to recognise the transfer 
of an area of 3 Ughng 1 12 dlinrs 

at a rental of 10-4-0 inclosive of cesses. 

The finding of fact as to the signatures 
ia conclusive, but the plaintiff contends in 
regard to the receipts given hy the go- 
mashta that the servant in qni stion had no 
authority to recognise any sul -division of 
the tenancy and that the defendant has 
not discharged the harden which rests on 
him to prove such nuthoiity. 

Now the case of Sudaman v. Behan Mabhn 
(5) is clear authority for the proposition that 
where a landlord repudiates the authority 
of a g'mnglla to give a receipt which 
recognises the sab-division of a tenme or 
holding, the onus of proof is ordinarily 
noon the landloid inasmuch as the relations 
between bimself and his servant are a 
matter peculiarly within his knowledge 
under, section 1C6 of the Indian Evidence 

^°The learned Vakil for the appellant, 
however, relies upon the c.ise of Wynft v.bheo 
Gobivd Baku (4), in which there are obser. 
vatiniis to the effect that if a patwin gives a 
receipt recogn z'ug a divi.sion of a tenancy, the 
onus of proof is upon the tenant and not upon 
the landlrrd. That case, however, was decided 
in referern-e to its own facts, which showed 

the pattcari concerned was not a person 
ordinarily erdrusted with the duty of 
reoognia.Dg division., of holdings. In my 
opinion, this ca.se does notcorflict h the 
long line of decisions which have held that 
in regard to receipts given hy gmaghtas 
the onus of showing that the grmaghta 
had no authority to recognizr a distribu- 
tion of rent or division of tenancies lies 
upon the landlord. In the case now before 
as this point as to the want of authority 
in the gmnosUa Ram Asia was never 
raised and as neither part^ has given evi- 
dence the Courts below have rigblly assumed 

(orio 
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that the gomashta had authority to bind his 
principal. 

With regfard to the receipt Exhibit A-1, 
which has been found to have been pigoed 
by the father of the plaintiff and by the 
gomashta^ it only states that a gam of 
Rs 5*2«0 has been paid by UmaKuer, 
the vendee, and as it omits to mention the 
area for which thi.s rent ia paid it is in- 
conolaaive if taken alone; but taken with 
the other jeceipts it tends to corroborate 
the CAHQ of the defendant, it i.s true the 
Record of Rights does not show two 
separate holdings. It merely shows that Deo 
^ drain and Uma S n?|h were joint tenants 
though occupying separate parcels of land. 
There was, however, evidence in the shape 
of tlie rent receipts upon which it was 
competent for the learned Munsif and 
the Subordinate Judge to come io 
the conclusion that the plaintiff had recogniz- 
ed a division. In my opinion these receipts 
have been correctly construed and are binding 
upon the plaintiff. 

The learned Vakil for the plaintiff next 
urges thht even if the rent receipts are other- 
wise binding,they do not operate to have that 
effect as they do not conform to the con- 
ditions of section 88 of the Bengal Tenancy 
Act. 

Now the law previous to 1907 was that 
a division of a tenure or holding or the 
distribution of rent payable in respect thereof 
shall not be binding on the landlord 
unless made with his consent in writing. 
In 1907 the word “express” was added and it 
is, therefore, now necessary to decide what is 
nieant by “express consent,” 

The learned Vakil has not been able to 
show any authority for his contention that 
the law has been substantially changed and 
that the current of decisions of which the case 
of Pyari Mohun Mukhopadhya v, Qopal Path 
(1) is a type has been in any way overruled. 
In Miy opinion 'consent in writing” may 
be given by means of a rent receipt, and 
in each case the adequacy of the consent 
must be gathered from all the oiroum- 
stances. It has been held that if a receipt 
shows the total area of the holding and 
the area of the share transferred and the 
rent distributed thereon, then that is 
auQloient consent in writingf Jnaendra Mohan 
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V. Qnptd Das (2). If tbiR irt f*rk, T pea no 
reason why a receipt showirifr the area 
of the transferred portion and the rent paid 
therefor shonld not also be suffioient tn cnn- 
stitnte express consent within the mcaninia: of 
section 88. 

If, therefore, section 88 had been appli* 
cable to the present case, I thiik that the 
rent receipts tiled by the defendant wonld 
have been siifHcient to show that the 
plaintiff had given his express consent in 
writing to a divi.^ion of the tenancy. 

But, in my opinirii, section 8S has no appli- 
cation to a co-sharer landlord who i.s still 
joint with his co- owners. 

That sectini enacts nnder what conditions 
a division of a tenure nr holding is binding 
upon the landlord, it obviously refers to 
a sole landlord or the entire body of joint 
landlords where there are more landlords 
than onr; for as was held by Kamptni, 
J,, in Kunia Behnri Singh v. Af/M mmvt 
1tt}shan Koer (.‘see unreported decision 
in Second Appeal No. 28 o* 1897) one co- 
sharer cannot b iid his other co-shiirers by 
any act of his own without authority to 
do so. it would seem that the earliest 
enactment hearing upon this point was 
section 27, Act X of 1859, which rfquired 
landlords to give effect to all divisions of 
transferable tenures hut at the same time 
provided that no division was to be binding 
upon a landlord without his written con- 
sent. Section 88 of the present Act re- 
produced and amplified the proviso hy 
including within its scope the divipioii of 
holdings. The object of the Lsgislature in 
both enactments was to protect the Iwodlord’s 
serurity against unauthorised divisions hy 
the tenant. Therefore, it seems reasonable 
to suppose that divisions which would not 
bind the whole body r f landlords do not 
come within the scope of f^he enactments. 

In this view section SS could only apply 
when the contract between a co s-h -rer and 
the tenant, has the effect of creating a separate 
tenure or holding. 

Now it is, in my opinion, settled 'that 
even when a tenant executes a kahulivot 
agreeing to pay a oo sharer laiidlord his 
share of the rent separately and also 
agreeing that this co sharer sIiaH ho com- 
peteiit to deal with him as if he were his 


sole landlord, the contract though it may 
create a sppa»ate tenancy cannot create a 
separate holding; for a holding being defined 
in the present Bengal Tenancy Act as a 
parcel or parrels of land held by a raiyai 
and forming the subject of a separate 
tenancy, the undivided share of one oo- 
shav'or landlord in the holding cannot he 
a parcel within the meaidng of the defini- 
tion, Hnri ()haran Bnsfi v. Bnnnt Singh ;6), 
Parhdtty Dohya v. Mathwa Nath (7). As 
h'i}4 been pointed out by Banerji, J., in the 
form^-r of these two ca<*e'», the position is 
otherwise in respect of an undivided share 
in a tenure which is not required by defini- 
finn to consist of a separate parcel or 
parcels. 

Therefore in the case now before us 
Deo Nariif/s tenancy nnder the plaintiff 
was not a holding and it follows that 
section 88 which deals with the division of 
holdings cannot apply. Even if Deo Narain 
had contracted to treat the plaintiff in all 
respects as his sole land lore), section 88 
would not be a b.)r to the operation of that 
oon*ract. 

The learned Vakil for the appellant 
next contends that section 188 of the Bengal 
Tenancy Act prohibits the plaintiff from 
reroarnizing without the consent of the other 
co-sharers the transfer to Unria Singh and 
the consequent di.stribntion of the rent. In 
my opinion this section has no application 
whatsoever. There is no provision in the 
Tenancy Act which requires a landh^rd to 
recognize a distribniion of rent. He is 
certainly authorised to do so, but (hal: 
authority is derived not from the Act but 
under the general l.iw as an incident to the 
ownership of property. 

Therefore, if neither section 88 nor 
section 188 anplies, the question arises 
what is the effect of the plaintiff’s reoogni* 
tion of Uma Singh as Deo Narain’s trans- 
feree. Section 178, which is the only sec- 
tion which restricts a tenant’s power of 
contract with his landlord, does not in any 
way operate as a bar here, and, therefore, 
it was perfectly competent to the plaintiff 
to reoogniz3 the transfer and the distribu- 
tion of rent so fad^ as his share was con- 

( 6 ) >5 C. 9 7n; 1C. W. N. .^21; 13 Ind. Deo. (n. 8.1 
6ns. 

(7 16 iTid Cae. 453; 40 C. 29? 16 C. L. J. 0; 16 C 
W. N. 877. 
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oerned. Agaiu as seetion 8S does not apply, 
his consent in writing, whether express 
or implied, was unnecessary. The defend- 
ant is entitled to prove the contract by 
any legal evidence she pleases and to enforce 
it. Here she has proved express consent in 
writing. 

The defendant, therefore, is only liable for 
the balance of the rent after deduction of the 
sum due from Uma Singh. 

But there is another ground which, in 
my opinion, is fatal to the plaintiff’s claim. 
Having recognized the transfer to Uma 
Singh the plaintiff cannot, even if section 
88 had heefi applicable, be permitted to 
say that the distribution is not binding 
upon him merely because the formalities 
of the section were not complied with. The 
principle of A/ v. Alde:r.<(m (8) have 
been applied to this country by their Lord- 
ships of the Privy Council in Mahomed 
Musa v. Aghore Kumar Ganguli (9), where 
their Lordships cite with approval the 
following ob 4 servations of the Chancellor: 
‘The matter has advanced beyond the stage 
of contract and the equities which arise 
under the stage which it has reached 
cannot be administered unless the contract is 
regarded.’' 

The underlying principle is one of uni- 
versal application, namely, that equity will 
not fail to support a transaction clothed 
imperfectly in those legal forms to which 
finality attaches after the bargain has 
been acted upon. Therefore, having acted 
upon the contract with Deo Narain as 
disclosed by the rent receipts, the plaintiff 
cannot take advantage of the defects, if any, 
in the form in which his consent was 
signified to U ma bingfF so as to bar the 
enforcement of the contract. In my opinion 
to support him in such a plea would be to 
support that which amounts to a fraud. 

Appeal dismissed, 

(8) (1883) 8 A. C. 467; 52 L. J. U. 737; 49 L. T. 
303; 31 W. R. 820j 47 J. P. 821. 

(9) 28 Incl. Cas. 930; 17 Bom. L. R. 420; 21 C, L. J. 
231; 28 M. L. J. 548; 13 A. L. J. 229; I? M. L. T. 143; 
2 L. W. 266; 42 1. A. 1; 1» C. W. N. 260; 42 C. 801; 
(1916) M. W. N. 621. 
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versus 

Mnsammat RAGHUBANSA KUNWAR 
and others— Defendants — 
Respondents, 

Civil Prncethirc Code (Act V oj 190S), .v. II — Ros 
jutbeata — Morttjayc —licdcmpt ion iOiif hij one co, 
mortgagor — Snhsf>inr)it iiuit hy another co-mortgagor — 
Co- mortgagor sniinj to redeem share of mertgaged pro- 
perty— Con rt-tce payable. 

A clocroe was passL^l ill a suit for rodomption Ly 
one of several eo- mortgagors, in which the other co. 
mortgagors were implearled as defcMidaiits. The 
decree directed that if flie plaintitT failed to pay the 
money within a period of six months the decree 
would become a nullity. Jt did not provide for 
redemption by tiu? defendant s-ci'. mortgagors in case 
the plaintiff made default. The plaintiff failed to 
eomply with the ordt'r ' i tlie Court, and subse* 
queiitly some cd tJie r»ther co-mortgagors brought 
a suit for redenqitioii: 

J/e/d, that, the suit was not barred by the rule ».i* 
rch judicata limHinneh as the plaintiiTa in the subse. 
qiient suit were n«»t claiming under the plaintilV in 
the previous suit. [p. 302, eol 1.] 

Where a eo-mortgagru* who is entitled to redeem 
a share of tin* mortgaged iiroperty sues for rorlemp- 
t ion, the Court -fee payable is to be calculated on 
the Huiount of tlie mortgage (hdit wliieh is chargeable 
on the share vvhicli tlie plaiutiif is entitled to redeem, 
[p. 3L3, col. 1.] 

Appeal from the decree of the District 
Judge, Rae Bareli, dated the 12th January 
1917, upholding the order of the Officiating 
Subordinate Judge, Rae Bareli, dated the 23rd 
June 1916. 

Babu Bisheshwar Nath Srivasfava and 
Rajeshwari Prasad ^ for the Appellants. 

The Hon’ hie Pandit Gokaran Nath Misra 
and Mr. Shahahuddin Ahmad, for Re- 
spondent No. 7, 

JUDGMENT. — The principal question for 
decision in this second appeal is whether 
the suit for redemption brought by the 
plaintiffs* appellants was barred by the rnle 
of res judicata, A minor question relates 
to the Court-fee which was payable on the 
plaint. 

As regards the first point both the 
Courts below have held that the suit 
was barred. After hearing the arguments 
in the case 1 have come to the oonolnsion 
that this decision is erroneous and that 
the suit is maintainable, In order tp 
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understand the matter in dispute it is 
neoessary to set out the followings facts. 

In the villagre of Pindaria there are 
three Pattis, called respectively Patti Sheo 
Gbnlam Singh, Patti Gur Bakhsh Singh 
and Patti Kali Din. Each of these Pattis 
represents a h-annas 4-pies share in the 
whole Mau7.a. In the year 1S66 two of 
these Pattis, namely, Sheo Ghulam Singh 
and Gar Bakhsh Singh, were mortgaged 
with possession to one Kali Din Shukal 
to secure a debt of Ra. 2,066. Later on, 
that is to say, in the year 1S‘6S, a deed 
of further charge was executed by the 
owners of a one* half share in Patti Gur 
Bakhsh. On the 7th of December 1896, a 
suit for redemption was filed hy one 
Sitla Bakhsh, the son of Sheo Din Singh, 
who was one of the owners of Patti Sheo 
Ghulam Singh. In this suit the representU' 
tives of the oo mortgagors who had executed 
^he deed of 1860 were impleaded as 
defendants. The case was tried out and 
a decree was given declaring that Sitla 
Bakhsh the plaintiff could have redemp- 
tion of the entire property mortgaged under 
the deed of 1 866 on payment of a certain 
sum. The Court gave a direction that 
if the money were not paid within a 
period of six mouths the decree was to 
become a nullity. ’ It appears that Sitla 
Bakhbh never complied with the order of 
the Court. He made several applications 
for extension of time and eventually the 
last application for this purpose was 
refused. It is an admitted fact that at 
some time subsequent to this last order 
of tlie Subordinate Judge the mortgagee 
allowed redemption of a 2-aiinas 8* pies 
share out of the 5-annaB 4- pies share in 
Patti Gur Bakhsh. This redemption was 
allowed on payment of a proportionate 
amount of the mortgage debt. The 
consequence is that at the time the present 
suit was brought a 2-annas 8- pies share 
of Patti Gur Bakhsh and the whole 5- 
annas 4-piea share of Patti Sheo Ghulam 
were still unredeemed. In this suit the 
plaintifFs together with defendants Nos. 8 — 17 
represent this 2-aunas, 8-pies share of 
Patti Gur Bakhsh. The defendants Nos. 18 
and 19 are the proprietors of the 5- 
annas 4«pies share of Patti Sheo Ghulam. 
Defendants Nos. 1 — 7 represent the original 
mortgftgee. The suit as brought wa.s for 


redemption of the whole 8-annas share, 
that is to say, 2 annas S-pies of Patti 
Gur Bakhsh and 5 annas 4.pie8 share 
of Patti Sheo Ghulam. The mortgagees 
resisted the claim on various grounds, 
the most important plea taken being that 
the suit was barred by the rule of res 
judzeata. This plea was founded upon the 
facts which 1 have stated already in 
connection with the suit brought by Sitla 
Bakhsh Singh in the year 1896. 

I lie case for the mortgagee defendants 
was that »s Sitla Bakhsh had been given 
a decree for redemption and that as he 
had failed to avail himself of it, no second 
suit for redemption could be maintained. 
Another plea taken was that even if the 
plaintiffs were entitled to sue, they could 
only ask for redemption of a 2-anna8 8- 
pies share in Patti Gur Bakhsh Singh. As 
I have mentioned, both the Courts below 
held that as the result of the suit which 
was brought in the year 1896 the present 
suit for redemption was barred. In com- 
ing to this decision both the Courts relied 
upon a decision of a single Judge of the 
Allahabad High Court reported as Nathe 
V. Khachern^ (1). Jt seoms to me that 
notwithstanding this ruling upon which 
the Courts below have relied, the plaintiffs 
were entitled to maintain the suit. The 
rule of rea judicata pan only be applied 
as between the parties to the previous 

suit or their representatives- in-interest; and 

from what is disclosed in the present 
case it appears to me to be impossible 
to hold that the present plaintiffs (together 
with the defendants Nos. 8— -17), who are 
the owners of a 2-annas 8 pies share in 
Patti Gur Bakhsh,, Singh are the represen- 
tatives of Sitla Bakhsh Singh who brought 
the previous suit for redemption in the 
year 1896. To begin with, Sitla Bakhsh 
Singh ill that suit was the representative 
of only one of the co- mortgagors. The 
present plaintiffs with the defendants Nos. 
8—17 are the representatives of other co- 
mortgagors of the Patti of Gur Bakhsh 
Singh; and it cannot, therefore, be said 
that these plaintiffs and defendants are in 
any way claiming title under Sitla Bakhsh 
Singh or his predecessor- in- interest. On 

v.« 

(1) 2U Ind. Ca8. 372; 1 J A. L. J. 844. 
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the other hand, it is quite olenr toraethat 
tiiey are claimiTig under an independent 
title. It has been arprued that there is 
certain evidence on the record to indicate 
that in this earlier suit Sitla Bikhsh 
was really representinsr the other on- 
mortgagors as well; but 1 do not think 
this point has been established. There 
are no doubt statements of certain witnesses 
who say that the m irtoragor defendants 
in the suit which was brought by Sitla 
Bakhsh were helping Sitla Bakhsh with 
fun Is in the prosecution of the suit 
This is possibly true, bub I should nob ha 
able to infer therefrom that Sitla Bikhsh 
was the representative of the other oo* 
mortgagors in tlie sense in which the 
expression is use! in connection with the 
rule of rea judtc.ita. It is further to be 
observed that in this suit of 18 -G the 
oo-mortgagors put forward in their written 
statement of defence certain obj ‘Actions to 
the right of Sitla Bakhsh to brir>g this 
suit for redemption. It was only by way 
of alternative that they pleaded that if 
their objections were overruled, then they 
would not oppose a decree for redemption 
being given in favour of Sitla Bikh^h in 
respect of the entire 10 annas 8 pies. I 
may further observe in this connection that 
these oo mortgagors who were impleaded as 
defendants in the suit in i89d applied to 
the Court to be made plaintiffs. The 
Subordinate Judge who was dealing with 
t^ie case refused this application, staling in 
his order that there was no need to make 
these persons plaintiff.s, for if a decree 
were passed in favour of that plaintiff, 
Sitla Bakhsh, then tlie defendants co- mort- 
gagors would be in a position to obtain 
redemption from him. I may also mention 
in connection with this earlier litigation 
that there was no decision of the Court 
regarding the right of ihe co-mortgagors 
to redeem. In the decree which was passed 
upon the judgment no provision was made 
for allowing the co-mortgagors to redeem 
in case the plaintiff Sitla Bakhsh should 
make default. The judgment and decree 
are altogether silent regarding any right 
of redemption on the part of the co- 
mortgagors who were joined as defendant?; 
and this being so, it is impossible to hold 
that there was any decision by the Subor- 
dinate Judge regarding the rights of these 


CO -mortgagors to redeem. If no decision 
on this question was given in the earlier 
suit and if no opportunity was afforded to 
the CO mnrtgagor.s to the decree to redeem 
ill case of Sitla Bakhsh ’a failure to deposit 
the mortgage money, then it seemn to mo 
that the principle of res iudi'-afa cannot in 
any way operate in orie." to bar the 
present suit. Of oour-:e it is well settled 
law in this Court that ri) second suit for 
redemption will lie, that is to saj’, where 
a plaintiff has obtained a decree for redemp- 
tion and has failed to taka advantage of 
it he will not be allowed to bring a fresh 
.suit. Hut that decision cannot be applied 
to tlie facts of the present case where the 
plaintiffs are not claiming in any way 
under the person who was the plaintiff in 
the earlier suit and who were not represent- 
ed by him in that suit. I have omitted 
to state that in the record of the earlier 
suit of 1893 there is nothing to show that 
Sitla Bakhsh was allowed in any way to 
maintain the suit on behalf of the other 
CO mortgagors. With regard to the decision 
in Nathe v. Khachrii (») upon which the 
defendants relied, that was a case in which 
the equity of redemption had been bought 
jointly by three purchasers. A suit had 
been brought by one purchaser and a decree 
obtained, and it was held that this decree 
was a bar to another suit by the other 
joint purchasers for tho purpo.se of obtaining 
redemption. It may be that on the facts of 
that Cise it was possible to boll that the 
plaintilT in the first suit was acting as the 
representative of all the joint purchasers; 
but as I have said, there is no evidence 
upon which in tliis case it could be held 
that Sitla Bakhsh, when bringing his suit 
in 1896, was acting as the representative 
of the present pi lintiffs and the defendants 
jjog, y — 17 . According to the view taken 
by the Courts below tho final refusal of 
the Subordinate Judge in the earlier suit 
to extend the period fixed for payment of 
the mortgage debt shows that it was his 
intention to debir the plaintiff from all 
right to redeem. That remark is quite 
correct, but it is not to be inferred that 
because it was the intention of the Court 
to debar Sitla Bakhsh from exercising his 
right of redemption it was meant that 
the CO- mortgagors, each of whom had a 
separate right to redeem, were also to he 
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debarred. If any suoh intention was in the 
mind of the Court, it ought to have baen 
expressed in the judgment and decree, f 
am satisBed, therefore, that the prinoiple of 
res judicata does not apply so as to bar 
the present suit. 

It is to be noted here that the first Court 
took the view that if the suit for redemption 
were maintainable then the plaintiffs to- 
gether with the defendants Nos. 8—17 
would be entitled only to ask for redemp- 
tion of a i-arinis 8-pie? share in Patti 
Gar Bakhsh. That position has been 
aosepted by the learned Counsel for the 
plaintiff s-appellants. He states that his 
clients are not eager to redeem anything 
more than this share. 

As regards the question of Court fee 
I may say that in my opinion the Court- 
fee paid is sutiicient. if the right of 
the plaintiffs is to redeem only a share of 
^he mortgaged property, then the Court-fee 
payable is to be calculated on tfie amount of 
the mortgage-debt which is charge^ibie on 
the share of which the plaintiffs are entitled 
to ask for redemption. This view of the law 
has been accepted in the following cases, 
namely, Vam^hva v, Madhava (2), Amtinat 
Begain v. Hhajan Lai (3) and Balkrishna 
Dhondo V. Nagrekar (4). As the appeal has 
beep disposed of on a preliminary point it 
is neicessary now to send the case back to 
the District Judge for disposal on the 
merits. 

1 allow the appeal accordingly and direct 
the learned District Judge to dispose of the 
case in accordance with the above observa- 
tions. Costs here and hitherto will abide 
the result. 

Case remanded, 

(2) 16 M. 326; 5 Incl. Dec. (n. s.) DIU. 

(3) 8 A. 438; A. N. C«S6) U); 5 Iiid. Doc. 
(n B ) 2 7. 

(4) 6 B. 324; 3 Ind. Doc. (n. b.) 673. 


PATNA HIGH COURT. 

Skcond Cjvjl Ai^pkalNo. 959 of 1917. 

March 21, 1918. 

Present: - Mr, Justice Kne and Justice 
Sir All Imam, Kt. 

RAGHUBlR PRASAD and oruERS— 
Appell^nt.s 
versus 

MI3R1 KAHARand others — 

RbSPONDKNT.'^. 

Intention , U'Jietlocr mi.cal tjursfion of late amt fact — 
Spceijic Jldicf Art (I of 1S77I, v ^'I —Treftposser^ 
‘irhether con sue jin' declot at ion that In* is tresftasser. 

The qii''sli(>n with what intention a person dui a 
certain iicr hardly Im‘ said to bo anything but a 
question fd‘ f.ict. [p ' O 'jCol. 2.j' 

Thi>» fpt ‘.sti(Mi niiist b(‘ oxaminod with relenuice to 
tlie siibsefjuonf. acts of (lie person alleged to have a 
certain intention, [p. ^^04, col. 2.] 

Section ‘tj of tiie Spocilic Relief Act dt)e8 not 
c<»uieni plate an action by a person having no title. 
Q). 30 >, col. 1.] 

A trespasser cannot, therefore, sue for a ilecltiralion 
that he is a tro.‘*paH.Mjr. [p. 30 >, col. 1.] 

Appeal from a decision of the District 
Judge, Patna. 

Messrs. Pughy Ahani Bhushnn Mukerji and 
Saroshi Oharan Mitt r, for t}:e Appellants. 

Me.ssrs. /T, iSVn, Bankini Chandra M liter 
and Bonn Lai BosCy for the Respondents. 

JUDGMENT. - The appellants in this 
case are the heirs of one Kali Prasad. 
The defendant 8- respondents are the sous of 
one MuHammat Jitni who, as has been found 
concurrently by tlie Courts below, was Kali 
Prasad mistress. In 1884, Kali Prasad 
bought a house in I'atiia. It i.s found as 
a fact that ho paid the purchase money 
out uf his own pocket. It is admitted 
by both sides that the title deeds were 
made out in the name of Jitni and it is 
found as a fact that the title deeds remain- 
ed in the possession of Jitni and her 
lieirs up to the ti.ne of the institution of 
the present suit. On the death of Jitni 
ill 18tS, Kill Prasad appear.? to have 
continued to use this house as a resting 
place whenever he visited Patna, On his 
death in H05 his heirs took po8se.s8ion. 
In 1915 the defendants instituted a suit 
in the Small Cause Court claiming three 
years' rent from the plaintiffs at Rs. 10 
a month. The learned Small Cause Court 
Judge decided the issue of the relation- 
ship of landlord and tenant in favour of 
the defendants and gave them a decree. 
The plaintiffs, therefore, instituted the pre- 
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sent suit for a declaration, firstly^ that the 
house in dispute was not the house of 
the defendants; stmndly, for a declaration 
that the decree passed in the Small Cause 
Court suit is ineifective and inoperative; 
thirdly^ that it be declared that defendants 
have no right to execute this decree and 
ill the alternative that if it be held that 
the rent-decree resulted in a legal dis- 
possession of the plaintiffs, the plaintiiTs 
should be restored to possession. The suit 
was dismissed by the learned Subordinate 
Judge and on appeal to the District Court 
the learned Judge stated that the only 
issue involved was that of the intention 
of Kali Prasad in making out the title- 
deeds in the name of Jitni. He accepted 
it as good law that the consideration money 
having come from Kali Prasad’s pocket, 
the presumption was that Kali Prasad 
made the purchase himself. But in view 
of the fact, firstly, that the house was one 
such as a man of Kali Prasad’s position 
would not buy for himself, and in view 
of the fact that the title-deeds remained in 
the possession of Jitni, and in view of 
the fact that when Jitni died, Kali Prasad 
entered not his own name in the Municipal 
Register but those of Jitni’s sons, beheld 
that the presumption arising from the 
payment of the purchase money by Kali 
Prasad bad been rebutted, and that it must 
be decided that the intention when making 
the purchase was that the purchase should be 
for the benefit of Jitni. 

in appeal to tins Court the Hrst proposition 
advanced by Mr. Pugh is that he is not limited 
by the finding of fact, for the reason that all 
questions of intention must be regarded 
as mixed questions of fact and law. In 
support of this contention reliance is 
placed on a series of decisions which deal 
mainly with the existence of a custom. 
He might perhaps have also relied upon 
Criminal Bench rulings of the Calcutta 
Court, in which it lia.s been decided that 
where the question of intention is in 
issue, a Court in revision is entitled to 
sorutiiiizB the evidence and to decide 
for itself whether the facts proved establish 
the intention. The existence of a custom 
is undoubtedly to some extent a question 
of law for custom is in many instances 
itself law; where the existence of a law 
is in issue the question upon that issue 


must be to that extent a question of law, 
but the question with what intention a 
person did a certain act can hardly he 
said to be anything hut a question of 
fact. Inasmuch as the question has 
been argued fully before us vie propose 
to deal briefly with it, and .say that in 
the circumstances of the case there was 
ample reason for holding that the purchase 
was in the first instance made for Jitni’s 
benefit. If Kali Prasad had wiihed to 
buy a house for himself, it is tolerably 
certain that he would have bought a 
house more suitable to his position than 
the house in question. If he intended it 
to be his own property he would, as 
the learned Judge suggests, have kept the 
title deed in his own possession and not 
made it over to Jitni, and in all proba- 
bility would not have allowed the title 
deed and the receipts for Municipal taxes 
which he had himself paid to pass into 
the po.sse8sion of Jitni's sons on her 
death. The question of intention must be 
examined with reference to subsequent 
acts of the person alleged to have tliat 
intention. Kali Prasad’s acts during his 
life w«ire all consistent with a desire that 
the house should he considered to be the 
property of Jitni, and inconsistent with a 
desire that it should be conHiderod his 
own property. What happened subse- 
quent to Kali Prasad’.s death canriot 
affect the question of Kali Prafad’s 
intention. It may be that his heirs were 
able to oust the heirs of Jitni from this 
property, but that would merely give 
rise to a period of limitation. It cannot 
affect the main i8.sue before us. 

As further points of law Mr. Pugh suggests, 
firstly, that from the momeiit Kali Prasad 
paid the purchase- money himself the house 
was his, and that he could not transfer 
it to the lady merely by making cut the 
title-deed in her name, it would require 
a registered document to complete any 
such transfer. With this contention we 
are not in agreement. It would be im- 
material whether Kali Prasad went through 
the form of handing the money to Jitni* 
»So that Jitni’s hands might he used for 
the payment of the money. If he intended 
to buy the house for the lady and through- 
out his negotiations represented that he 
was buying ihe house for the lady, the 
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honse as soon an the oontraet with the 
vendor was completed became the property 
of the lady As a last resort Mr. Pngh 
sagtfdnts that the alternative prayfrs 
asked for in the plaint should be erraiited. 
There is no nujirfrestion whatever that the 
rent decree wan obtained by fraud. We 
have, therefore, no jurisdiction to say that 
the rent decree wan inoperative or void 
or incapable of execution. And if indeed 
we are asked to make a declaration that the 
plain tiiTs are in possession not an tenants 
of the defendants but bj’ virtue of some 
rijrht not specified, it is suflicient to say 
tha^ the Specific Relief Act does not 
ooiitemplafe an action by a person not 
haviuff a title. A trespasser cannot sue 
for a declaration that he is a trespasser. 

The appeal is dismissed with costs. 

A ppea I di sm used. 


CALCUTTA HIGH COURT. 

Ordinary Original Civil Scit No, 547 of 
1917, 

June 1, 1917. 

Present'. — Mr. Justice Greaves. 

The metropolitan ENGINEERING 
W O RKS — PlaI NTI KFS 
verst s 

WALTER EUGENE DEBRUNNER 

— Df FKNDANr. 

Evidence Act (I of 1^72), «. OJ — Oral evidence to 
explain dncavnent^ adminsihiliUj of —Co nut met ion of 
dominefii — '"Up to*' or **until" a certain fhnj^ meaning 
of. 

The words “up to** or “until” a eertaun day in a con- 
tract may be construed as exi.rlusivo or inclusive of 
the day to which tlicy aire aipplicd according^ to the 
context and subject-matter of the contract, fp, 305, 
col. 2.] . 

No exiriimic evidence us to tiie sense in which 
the words W'erc used by the promisor or understood 
by the proniis(;e is admissible under section 91 of 
the Indian Evidence Act. [p, 30i“, col. 2.] 

Where in making an offer for the sale? of a motor 
car the vendor said in a letter “ please understand 
that my offer only holds good up to Wednosdaj’ next 
as the time I have is limited;” 

Ueldf that having regard l<^ the ordinary bearing 
of tho words “up to*’ and to the well-known principle 
applicable to deeds and other documents that a 
document should in case of doubt and where all 
other rules of constructions fail be (‘■oiistrnud most 
strongly against the grantor, the offer remained 

20 


open during the whole of Wednesday and did iioi 
expire at midnight of Tu(?sday'. [p. Si" 6, col. 2.] 

Vfr. Lartgford James (with him Mr. B, K* 
Ghnse), for the Plaintiffn. 

Mr. R. 0. Bonnerieef for the Defendant. 

JUDGMENT. — The short point whi^h 
arises for decision in this suit is the mean- 
ing of the words “up to Wednesday” contained 
in a letter, dated the 12th May 1917, and 
addressed by the defendant to the plaintiff 
Company and whereby the defendant offered 
to sell to the plaintiff Company his Motor Car 
in these words: — “Nevertheless I am quite 
willing to hand over the Motor Car to you 
against a cheque of Rs. 3,120, — Rs. 3,000 being 
the costs of the Car and Rs. 120 interest. 
As I intend advertising the Car unless you 
wish to have it, please understand that my 
offer only holds good up to Wednesday next, 
as the time I have is limited.” It is not 
disputed that the plaintiff Company some 
time on Wednesday the 16th May tendered 
Rs. 3,120 in Government Currency Notes to 
the defendant and asked for delivery of the 
Car in accordance with the offer contained 
in the letter of the 12th May. The defendant, 
however, refused the tender contending that 
his offer expired at midnight on Tuesday, May 
15th, and that the phrase * up to Wednes- 
day” was exclusive and not inclusive of 
Wednesday. The defendant claimed to give 
evidence of his meaning and intention when 
he wrote the letter and of the sense in which 
the plaintiff Company understood the offer, 
but I refused to admit this evidence having 
regard to .section 91 of the Evidence Act. 1 
have not been able to find, nor have (^onnsel 
who appeared before me, any authority in 
which the meaning and effect of the word 
“up to” has been judicially considered; but 
Counsel have referred me to various authori- 
ties in which the me.xning of the word until”, 
which seems to me to be synonymous 
with “up to”, has been considered and 
dUoussed. These authorities are collected in 
the late Mr. Stroud’s Judicial Distionary, 2nd 
Edition, Volume III, 2142, under the 
heading “until”, and it appears from Rex v. 

(1) that the word “until” may be 
construed either as exclusive or inclusive of 
the day to which it is applied, according to 
the context and subject-matter. 

It appears from the oases cited in Mr. 

(1} (1804; 5 East 244; 102 £. U. 1063. 
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Stroud’s book that in a memorandum 
enlarging the time within Arhiuh an 
award may be made “until” will generally 
include the whole of the day named, that 
where a defendant is given “till” a certain 
day to plead, judgment signed for want of a 
plea on that day was bad as the defendant 
might have delivered a plea during such 
day. 

In Bellhouse v, Mellor (2) a bankrupt was 
granted protection until the 29fch July from 
all process, and it was held that the protec- 
tion extended to the whole of the 29th July. 
In Isaacs v. Uoyal Insurance Co, (3) goods 
were insured from the 14th February IbGvS 
until the 14 August IbGS, and it was held 
that under the terms of the policy the whole of 
the 14th August was protected. 

In The Annuul Practice for 1917 at page 
1202 in the notes to rule 1 of Rules of 
the Supreme Court, Order 54, which deals 
with time under the heading “General Rule 
of Computation” these words occur : — all 
periods of time under Rules of Court in the 
Supreme Court (including Bankruptcy)” 
and in the County Court are so computed 
that the day “from” or “after” which the 
time is fixed is excluded from such computa- 
tion ; and the day on which the act is to he 
done or “until” which some act is prohibited 
or protection afforded, is included thereiri 
(Encyclopjrdia of the Laws of England, 2nd 
Edition, tit. “Time”) and see page 12<)’l of 
the Annual Pr*ictioe under the heading 
*\intil”. There is an Irish decision to the 
contrary effect in llogtrs v. Daris (4), in which 
a plea of confession had been given with stay 
of execution until the first of May nex^, and 
on that day execution was issued. The three 
Judges who formed the Court held that the 
writ was properly issued, Burton, J , stating 
that the word until did not riiertii after. Now 
these authorities do not appear to me to be 
conclusive of the case, but 1 think they show 
a general tendency of inclusion rather than 
exclusion of the day up to or until which some- 
thing is to be done; but of course the context 
and subject-matter have to be taken into 
account in determining whetl.erthe word up 
to” is to be taken as exclusive or inclusive of 

(2) (1859) 4 11. N. 116; 2S L. J. Kk. 141; |.j Jur. 
(n'. fi.) 175; 118 K. K. 343; 157 K. U. 78U. 

y'S) (1S70) 5 Ex. 39 1*. J. E\. 189; 22 L. T. 681; 
IS W. R. 982. 

(4) (1845) 8 Ir. L. R. 399. 
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the day to which it is applied. 1 cannot tind 
anything in the context here which really 
assists in construing the words. It is true that 
the defendant states that his time is limited, 
but his anxiety on this score is not so much to 
limit the period during which the offer is to 
remain open, as to give him time to advertise 
the Car in the event of his offer not being 
accepted, that is to say, his dominating 
motive is, I should say, not so much to limit 
the duration of the offer as to have time to 
dispose of the Car elsewhere if his offer is 
not accepted. The result is that 1 have to 
fall back on the words themselves, and 1 
think that the ordinary meaning which the 
ordinary person would attach to them is that 
the offer is to be open during the whole of 
Wednesday and does not expire at midnight 
on Tuesday Having regard then, to 
what, I think, is the ordinary meaning of the 
words, 2nd^ to the manner in which similar 
expressions have ordinarily and generally 
been construed, a;.d 'Anlly to the fact that i 
think the well-known principle applicable to 
deeds and 1 think to other documents that the 
document should in case of doubt, and where 
all other rules of construction fail, be 
construed most strongly against the grantor, 
Co. Litt. 182o, is applicable here, 1 am of 
opinion that upon the true construction of 
the letter and the words “up to Wednesday” 
the offer remained open until midnight on 
Wednesday, The Car has, 1 understand, 
been sold, and, accordingly the defendant, 
after deducting the sura of Rs. 1 20 from 
the .sale- proceeds llessthesum of Hs, 583-7-0 
due from him to the plaintiff Company 
for repairs to the Car) and the commission on 
sale of the Car, will pay over the balance to 
the plaintiff Company, And the defendant 
must pay the plaintiff Company’s costs, to be 
taxed on scale No. 2. 

Order arcmdtngly. 
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OUDH JUDICIAL OOMMISSlONKft’o 
COUKT. 

First Civil Appeal No. fc5 of 1915. 

December 19, 1917. 

Pregenf: — Mr. Sluar^ A. J. C., aud 
Pandit Kanliaiya Lnl, A. J. C. 
Musammaf FAKHR JAUAN HKGAM— 
Defendant No. 2 — Appellant 

rffrstts 

MUHAMMAD AHDUL GHANI KHAN 

AND ANOTHER — Pl^INMFFs, 

MUHAMMAD HAMID ULLAH KHAN 

AM.) OTHERS — DEFENDANTS^ IluSPON DENTS. 

MithnmntadaH Linr--^i{ijt — tlcUrrry of — 

flip of rntfHiitt with rt:i*crrntiun, oj UHiifrurt^ vnlidity of 
—•Will — fkitiuvHl of moi'cthoth onu-thml^ ralidify tif - 
(Utunent uf ralidity of — Travsjcr of i*i'oiH^rty .-Lr.‘ 

(IV of 1NS2), «, 41 — ffinvlaiitior by rottl inrnrr-—Tr(tnA~ 
lo.- by ostrftpiblc oii’wfj-— T;i 1 ii k.‘b • Soct!t‘itsioh — Priitto. 
gfniturfiniwfiiit rffcc.t of. 

'VVlien* ill u ticod uf o.vcuiitcMl liv n Muliatiiinadaii 
ludy Mubjert. (u tlie IJaiinli Inw tlic duriur fvcopt-fd 
MOiiii'. nf the ]iropoHy, retuiriiu^ p(iSi<o88iufi over il< 
frei* of rent and I'cvciiiio, and stahMl i.hat her 

de.i(htlie donee woiihl U* .its imiprlehir and that tlio 
donor would have no power i.o LraiJ.‘*r»'r il by murt- 
ga#rc, Bale, orjjifi; 

lltfld, that ev«*n ill l 1 .•sp♦»(^L of the exeepted property 
Hie deed openurd ;i.s one of gift, inasniueli as the 
donor trn.ri8f(*rr*‘d the eorpiii< of the propi.^rty to tin* 
donee, reservini; for lierMdf liio nsiifriiet. l‘«»r life, 
which was not proiiihifod under lli<> llanuti law. 
[p. RiO, eol, J; fi. 314, eol. 1.1 

ILdd, further, that under the cireuiiistaiiees the 
.*>tipiilatioii not to tninsfer her iiiton'sts in the pro- 
perty dunn^? her lifelinie HUlirilied the eotiditioiis 
of tlii^ Hanali bin with reirard to tin? delivery of 
po8.si'SKi(m. [p. HIO, eol. 1.] 

A person w'ho lias dischiiiiied a title e'liiiiothe 
allowed to boI- it up afterwards to the )ir«*juiiiei* of 
third iNirtieB, who have ptirelinst'd the diselaimed 
pro|ii?rty from the ostensihle owner in j^yiMxl faith and 
for value, [p. 3lfi, col. 2.] 

I*er S/wrt»7, A. J C. — 'i’lji'n? aiv throe essentiiils of 
a f(ift under the liana (i law— dcfclaration, aec(*ptaiiee, 
and seitciri. With re^rard to sei/iii, however, tlio rule 
is that where ©ver3»Milnfr reasoniihle lias hetoi done to 
perfect a coiitcrii plated i^ift, nothing more is reipiired. 
There is iioLliiti;^' in llaiitili law to prohibit a ft of 
the corpiiB eonihined with the retention of the 
iiBiifruct. iuasniiicli as such a transfer dix^a not create 
a liinitod estate, [p. ROD, t?oI. 2; p. col l.J 

Where a primo;'enitiin^ hud been issued to a 

tahikiUir who di(?d befori? the Oiidli Kstates Act ciiiii ) 
into force, succession to the estate uoidd he governed 
b,v the terms of the mnnd in the cusi? of suci:t\ssion 
under a tCBtarnentiiry disposition, [p. RO*, eol I.] 

Per Knnliaitj't ///.', A. J, C . — When? the intention to 
make an abHoliite transfer /a pnntfnfi of all proprie- 
tary n'lflit is clenr, any eoiidiiion \«1iicli dero^^ates 
from the iinmediate c.onipl teiiess of the jpft is 
re^rded as void. Wheiv the condition, however, 
miiv be ^ven elfecl to without in any wn.v interfcriiijif 
with or detracting; from the itiiinf*diiitc oonipletcncKs 
of the gift, or rather the immodiate transfer of the 


right in the substance of the gift, the eoiidition us 
wi.dl as the gift an.? valid, [p. 314, ool. I.] 

An 3 * reservation of pi-oprielary rights in the cori^iis 
would be incniiMistoiit with an intention to make a* 
gift, hut the resorvai inn uf a right to the usufruct of 
a portion of the property given would not be iiicon- 
sisteiit, if (ho intiMition to give the corpus lie other* 
wise niaiiifest. Li** 3*^' *•] 

The cnnsctit or ac(|uie8C(?nee, express or implied, uf 
the hc^irs of a Miilianiiiiadaii to a Will by him in 
excess of two-tliirds nf his property is treated as a 
ratification by tli(?in of his conduct. Such consent 
niiiy be express or may be implied from unequivocal 
conduct, [p. 315, col. 1.] 

Appeal from the decree of the Officiating 
Sabordinate Judge, Kberi, dated 13th July 
1915. in 

Mr. Muhammad Nasim, the Hon’ble Syed 
fldFiV Hasan^ Syed Hhahenshah Husain Biswi 
and Mr. Muhammad Wasim^ for the Appel* 
lant. 

Mr. John Jackson, the llon'ble Mirza 
Sami Ullah Beg and Baba Ohhotey Lai, for 
Brospondents Nos. 1 and 2. 

JUDGMENT. 

Stuart, A. J. C. — Niamat Ullah Khan, Lutf 
Ullah Khan and Ibrahim Khan were the 
sons of Ibad Ullah Khan. They were the 
members of a family who had originally 
been Thakurs of the Ahban Clan. Heyeral 
centuries ago the members of that family 
were converted to the Muhammadan religion. 
Their personal law of sucoession is now 
admitted to be that of the Hanati school. 
They were residents of the village Jalalpur 
in the Kheii district. After the re-conquest 
of Oiidh, Niamat Ullah Khan received 
from the British O.ivernment the Taluka of 
Agar Bu/.urg. He died on the 29th August 
18:/7. His name was nevertheles.s entered 
in the lists prepared under Act I of 
1869 and is found at No. 116 on List 
No. 1 and at No. 47 on List No. II. 
Instances of the name of a deceased 
person being entered in the lists are not 
uncommon. His tnlulca is described in these 
lists as the taluka of Agar Buzurg. He 
received a primogeniture sanad which is 
filed in this case as Kihibit Al. The 
estate is there described as the estate of 
Jalalpur. The amount of land revenue is 
given as Rs. 5,752. 

Niamat Ullah Khan executed a Will on the 
20th May 1 865, by which he devised the whole 
of his talukdari property to his wife Mjisam* 
mat Mnnni Bibi. This lady succeeded on 
his death to the talukdari property. On the 
15th November 1876, Gbvernment granted 
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share of a village called Gundia to Musam- 
mat Munni Bibi in her own right. The 
grant was contained in a deed Exhibit 6. 
On the 7th March 1884, Musaminat Munni 
Bibi executed a deed in favour of Lutf TTlIah 
Khan, her husband’s elder .surviving brother. 
Under the terms of this deed she transferred 
absolutely to Lutf Ullah Khan she whole of 
her talukdari estate with the exception of two 
villages in the estate, Mundia Misr and 
Gungepur. She retained po.ssession of the 
two latter villages and of the share of Gundia 
which had been granted to her by Govern- 
ment. Under the terms of thi.s deed she 
undertook not to traT)8fer the property 
which remained in her possession. This 
deed is Exhibit A4. All the property 
except Mundia Misr, Gungepur, and the 
share in Gundia was at once transferred to 
the possession of Lutf Ullan Khan. Musam- 
mat Munni Bibi died on the 16th June 
1906. Lutf Ullah Khan then obtained 
possession of Mundia Misr, Gungepur and 
the share in Gundia. He died and was 
succeeded by his son Hamid Ullah Khan. 

In 1910, the four .«Jons of Ibrahim Khan, 
the younger brother of Niamat Ullah Khan, 
instituted a suit against Hamid Ullah Khan 
who had succeeded Lutf Ullah Khan, his 
two wives, and Muhammad Abdul Ghani 
Khan and Muhammad Abdur Rahman 
Khan, the persons who would have been 
the heirs under the liunafi law of Musavi- 
mat Munni Bibi had .she died intestate, 
for possession of the property tran.sferred 
to Lutf Ullah Khan by Mumiinmat Miinni 
Bibi. They asserted title on the ba.sis of an 
alleged Will, dated the 10th June 1906. 
Their suit was finally di.smis.sed by the Court 
of the Judicial Commissioner under a decree, 
dated the 13th March 1912, ExhibitB 9. 

The suit out of which these appeals 
arise was filed on the 20fch February 1914 
by Muhammad Abdul Ghani Khan and 
Muhammad Abdur Rahman Khan (the 
same persons who were defendants in the 
previous .suit) again.st Hamid Ullah Khan, 
his wives, the widow of liiitf Ullah Khan 
and a certain Pandit Sheo Dayal. This suit 
was for the possession of the property over 
which Musammat Munni Bibi had reserved 
possession during her lifetime and which 
had not passed at once to Lutf Ullah Khan 
under the previsions of the deed of the 
7th March 18S4. The case for the plaintiffs 


was that the succession to the estate of 
Musammat Munni Bibi was governed by 
the rules of Haiiafi law, that they were her 
heirs under Hanati law, that the property in 
question had not been validly transferred 
during the lifetime of Mummmai Alunni 
Bibi and that they were entitled to it. The 
defendants set up a variety of pleas, to the 
effect that the law of auooe.ssiori of the 
partie.H, althougli they were converted b) 
Mnliammadani.sm, wa.^ the Hindu Law, and 
that thus the property would revert in any 
circumstances to the family of Niamat Ullah 
Khan and not to tlie family of Musammat 
Munni Bibi, tliat Musammat Munni Bibi was 
a falukdar, that the property had passed by 
valid gift and that the plaintiffs were 
estopped. There were also other pleas. 
The learned Subordinate Judge decided 
all these pleas against them. He held, 
however, that the disposition by the deed 
of the 7th March 1884 had the effect 
of a Will with respect to the property 
in suit, and that, such being the case, the 
plaintiffs could only challenge its disposition 
with regard to two- thirds of the property. 
He decreed their claim with respect to two- 
third.s. Against this decision Fakhr Jahan 
Begam, defendant No. 2, has filed Appeal 
No. 85 of 1915 and Pandit Sheo Dayal 
has filed Appeal No. ^^9 of 1915. The 
plaintiffs- respondents have filed oross objec- 
tioTi-s. 

The finst point to be decided is whether 
the property (other than the share in Gundia) 
is covered by the terms of the primogeni- 
ture sanad Exhibit A*. This point was 
barely considered in the Court below, a.s 
nothing particular depended upon its decision 
at the time that the case was tried. As 
the law was understood at the time of the de* 
ci.sion of the learned Subordinate Judge, 
the provisions of .section 15 Act I of 1869, 
applied to that property, and the term.s of 
the primogeniture sanad would not have affect- 
ed the rule of succession. Subsequently on 
the 5th July 1915 a Bench of this Court of 
which I was a member delivered judgment 
in Ghulam Ahbas Khan v. Bibi Ummatul 
Fatima (1), The existence of the judgment 
was not likely to have been brought to ihe 
notice of the learned Subordinate Judge, 
when he decided the present suit on the 13tb 

(1) 81 ruck Can 74S; IS 0. 0. 188; 2 O. K .1. 
636. 



VoJ. XLVj INDIAN CASKS. :^0l^ 

FAKHR JAHAN BEGAM V. MUHAJJMAP ilKAiil KHAN. 


July 1915. In that decision I took the view 
that where a primofireniture iffrnad had baoii 
issued to a taluMar who died before Act 
I of 1869 carae into force, snooesaion to 
the estate would be governed by the terras 
of the sanad in the case of aucoeasion under 
a testamentary disposition. If this view 
were adopted the Huccessor would have an 
unrestricted power of alienation. My reasons 
are stated at length in that decision and 
need not be repeated. If my interpretation of 
the law be correct, Musamrnat Munni Bibi 
had a power of devise unrestricted by the 
provisions of the Hanafi law with regard 
to all the property in suit with the excep- 
tion of the share in Cundia, should that 
property be included in the property 
covered by the priraogeniture sanad. It 
is thus of importance to ascertain whether 
this property was or was not included under 
the priraogeniture mnad^ and we have accord- 
ingly permitted a certified copy of the Kabu- 
liyat to be produced in evidence during the 
hearing of the appeal. Its production corrects 
the omission to produce it iti the Court 
below. The respondents admit that they are 
unable to produce anything to controvert it. 
They contest, however, the allegation that 
the property in Question is talukdarz pro- 
perty, basing their objection on the circum- 
stance that in Exhibit Al, the estate 
is called Jalalpur whereas the Kahuliyat is 
the Kahuliyat of Agar Buzurg. The property 
in question is included in the Kahuliyat. 
There can be no doubt to iny mind as 
to the fact that the sanad and the 
Kahuliyat refer to the same property. 
There is no ialuka of Jalalpur. There seems 
to have been a Jalalpur estate because in 
Exhibit 27 we find that there was a suit 
between Imdad Ullah Khan, the son of 
Rahmat Ullah Khan, and Habib Ullah Khan 
and Kudrat Ullah Khan with regard to 
shares in the Jalalpur property. Habib Ullah 
Khan, Rahmat Ullah Khan, and Kudrat Ullah 
Khan were brothers cf Ibad Ullah Khan. 
To that suit ibad Ullah Khan was no party. 
The circumstances of that case show clearly 
that there was no taluka of Jalalpur. The 
settlement decree of Jalalpur was passed in 
favour of Musammat Munni Bibi on the 17th 
April 186"), Exhibit 4. But the oiroumstaiioe 
that such a settlement decree was passed in 
her favour does not indicate that there was 
any taluka of Jalalpur, What confirms my 


decision that the primogeniture sanad refers 
to Agar Buzurg and that the description o( 
the estate as Jalalpur is merely a clerical 
error i.s the circumstance that both in the 
sanad and in the Kahuliyat which 
refers to Jalalpur the revenue is given 
at the same figure, i. e., Rs. 5,752. 
What apparently happened was that the 
clerk who prepared the sanad inadvertently 
wrote the name of the estate as Jalalpur 
because Niamat Ullah Khan lived in Jalalpur. 
1 find, therefore, that the property with the 
exception of the share in Gundia is covered 
by the primogeniture and, as Musam^ 

mat Munni Bibi was according to ray view 
s successor of her husband within the mean- 
ing of the words of the sanad she had full 
power to alienate under its terms. If the 
matter rested there, there would be some 
dilfioulty in decision for ray learned colleague 
does not share my view of the law upon this 
point. We are, however, in accord as to the 
decision of these appeals upon another point* 

The learned Counsel for the appellants 
have completely abandoned the position that 
the personal law of this family is the 
Hindu Law. The only alternative is that 
it is the Hanafi law. On the assumption 
that the personal law is the Hanafi 
law the terms of the deed of the 
7th March 18^4 must be^ construed. The 
learned SJnbordinate Judge regarded this deed 
as a Will with re.spect to the property in 
suit. After considering its terms we have 
come to a contrary opinion: we consider this 
deed a deed of gift with respect to the 
property in suit. It is true that the lady 
in one place excepts the property in suit 
and goes on to state that after her death 
the donee will he the proprietor. But at the 
same time she states that she will have no 
power to transfer the property left in her 
possession by mortgage, sale or gift, and I 
read the deed as meaning that she tran- 
ferred the corpus of the property in suit 
to Lutf Ullah Khan, reserving for herself 
the usufruct for life. The learned Subordinate 
Judge takes the point that, even if such 
were the case, the gift would be invaild 
under the Hanafi law owing to failure to 
deliver possession. I proceed to consider this 
point, which has been argued with skill on 
both sides. 

There are three esvsenfcials of a gift under the 
Hanafi law — declaration, acceptance, and seiain 
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It is olear that here we have both deolara- 
tion and aooeptanee. The remaining point is, 
was there seizin within the sense contemplated 
by law ? This subject has been treated in 
detail in Ameer Ali’s well-known work on 
Muhammadan Law, Chapter 2, page 62 et seq.^ 
3rd edition. According to the view taken 
therein the delivery of possession required 
under the Hanafi law varies according to 
the nature of the property transferred, and, 
where the donor is only in symbolical pos- 
session, the transfer can also be symbolical 
and may be effected under the terras of 
the deed of transfer itself. AVhere a donor 
transfers the corpus of the property retain- 
ing a usufruct for life, physical posses.sion 
must necessarily remain with the donor. 
There is nothing in the Hanafi law to prohibit 
a gift of the corpus combined with the re- 
tention of the usufruct. Under the Hanafi 
law a limited estate cannot be created but 
such a transfer does not create a limited 
estate. The old view which finds place in 
some of the illustrations of Macmghten 
must be considerably modified in the light 
of the more recent authoritative pronounce- 
ments on the subject. I refer in particular 
to the decision of their Lordships of the 
Privy Council in Mahomed Huksh Khan v. 
Jiosseini Bihi (2), where at pages 701 and 
702 their Lordships lay down that, where 
everything reasonable has been dons to 
pel feet a contemplated gift, nothing moie 
is required. In the circumstances of the 
case physical possession could not be given. 
Possession by the enjoyment of rents c'^uld 
not be given. It would have been difficult 
even to effect mutation of names for the lady 
would have been prejudiced in making collec- 
tions from tenants if the name of Lutf 
Ullah Khan had been entered in the re- 
venue papers. What then could she do ? 
The transfer of title deeds (if any) already 
in her p.js8e.9sion would have been purely 
formal, for the title was contained in the deed 
of transfer itself. She did this much that 
she covenanted in the deed not to trans- 
fer her interests in the property in question 
daring her lifetime, and this stipulation satis- 
fies the conditions of the law with regard 
to the delivery of possession. Some stress 
has been laid by the learned Counsel for 

(2) 15 O. 684; 15 1. A. 81; 12 Ind. Jiir. 291; 6 Sar. P. 
0, X 175 ; 7 lud. Dec. (N 8.) 1040. 


the plaintiffs-respondents upon a deposition 
made by the lady, Exhibits A7 and B5, 
as showing that she was under the impression 
that, she had only a life-estate in the property. 
I agree with the learned Subordinate Judge 
that this deposition is of no value. There 
the lady in one place described herself as 
the holder of a life-estate, and in another 
place described herself as absolute owner. 
She was apparently confused as to what her 
real position was at the time she made the 
deposition. Nothing of value can be derived 
from the sfatements therein made. It was 
urged by the learned Counsel for the 
appellants that, even if the transfer of 
the property in suit was taken to be 
by a devise, the devise would bo good 
as the present plaintiffji had consent- 
ed thereto. As I regard the transfer to 
have been by a valid gift this point is 
unimportant. Hut 1 shouM refer to the 
facts, on which this argument is based. 
When a suit was brought by the sons of 
Ibrahim Khan, they wrote to the present 
plaitiiitfs- respondents asking what position 
they intended to take in the case. One 
of them Muhammad Abdul Ghani Khan 
replied on the 14th November 1910 
(Exhibit A 6) that he had no objection 
whatever to the provisions of the Will, 
and that the then plaintiffs were at 
liberty to take the said property by virtue 
of the Will. Here he was, however, clearly 
referring to the alleged Will of ISOS, 
the execution of which was found not to 
have been established. Hut in his deposi- 
tion in the same case (Exhibit A 5) we 
find him making the following state- 
ment. **1 never thought of the matter 
whether I am er>titled to tlie assets of 
Mmunimat Munni Hibi or not. I disclai/n 
a share in the property if I am entitled 
to it. I do not know about others.’* 
Whether this can or cannot be held to be 
a valid relinquishment under Muham- 
madan Law is not of much importance in 
view of our decision as to gift, especially 
as it could only affect the man who made 
it. But in the case of the appellant Sheo 
Dayal who is a transferee for value, 
reliance could be placed in any oiroum- 
stances on the provisions of section 41, 
Act IV of 1882, for both the plaintiffs 
permitted Lutf Ullah Khan to enter into 
possession of the village transferred to 
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him. It IB to be noted that my view 
with regard to the effect of the sanad 
hae no bearing on the position of Sheo 
Dayal beoaaee the property transferred to 
him was a share in Gundia which was 
granted by Government to Musammat 
Munni Bibi herself. Had she died intestate 
succession to that property must certainly 
have been governed by the Hanafi law. 
I have already found that she executed a 
valid transfer by gift of this property 
during her lifetime. Hat even, had she 
not done so, I consider that the plaintiffs- 
respondents would be out of Court with 
respect to this property. The deed wliioh 
purported to transfer it was executed in 
ISbt. That deed was of the nature of a 
deed of gift, was considered by the 

transferee as a deed of gift, and was 
utilized by him as a deed of gift. VYlien 
the lady died in 190f>, both the plaintiffs 
tviok no steps to oppose Liitf Ullah Khan 
succeeding to possession. They made no 
attempt whatever to astn^rt title to the 
property. In suhaeqnent proceedings, when 
they had an opportunity to assert title 
they did not do so. They permitted 

transfers of the property to take place, 
and did not assert a claim until two- 

thirds of the period of limitation had 
expired. Such being the case, I consider 
that the provisions of Sbotion 41 have 

certainly application to protect the trans- 
feree. He appears to me to have acted 
with due care and caution, and I fail to 
see what more could have been expected 
from him as a reasonable man. 

On the above findings I decree both 
appeals and dismiss the cross- objections. 
The contesting respondents will pay their 
own costs and those of the appellants both 
with regard to the appeals and the cross- 
objections in all Courts. 

KaniiaIya Lal, a. J. C. — The dispute in 
this case relates to the village Mundia 
Misr, a 4*anna8 5- pies share in the 
village Gundia and some land and groves 
in the village Jalalpur. 

The village Mundia Misr and the land 
in Jalalpur belonged to Niamat Ullah 
Khan, who was the talukdar of Agar 
Buzurg. His name was entered at No. 
116 in List No. i and No. 47 in List 
No. II appended to Act I of 1859. The 
sanad granted to Niainat Ullah Khan 


was a primogeniture sanad and purported to 
convey to him the Jalalpur estate in the 
district Mohamdi, which, as the Kabuliyat 
executed by his father at the time of the 
summary settlement shows, was identical 
with the Agar Bu/.urg estate. The revenue 
of the Agar Buzurg estate, as entered in 
the list attached to the Kabuliyat, was 
Rs. 5,752; and that was the revenue which 
is described in the sanad as having been 
then payable by Niamat Ullab Khan. 
Niamat Ullah Khan lived in Jalalpur, by 
reason probably of which his estate was 
described in the sanad as the Jalalpur 
estate; bu^ in the lists appended to Act I 
of 18 9 it was rightly described as ‘Agar 
Baziirg.” He had some share in Jalalpur 
ton, in regard to which his widow, Musam* 
mat Munni Bibi, obtained a decree from 
the Settlement Court on the 17th April 1869, 
Exhibit 4. The share in the village Gundia 
was granted to Musammat Munni Bibi by a 
sanud^ dated the 15th November 1876. She 
was the absolute owner of that share under 
the sanad and had a light to dispose of it in 
any manner she liked. 

On the 20th May 1865 Niamat Ullah 
Khan bequeathed his entire estate to his 
wife, Musammat Munni Bibi. He died on 
the 29th August 1867, leaving Musammat 
Munni Bibi surviving him. On the 7th 
March 1884, Musammat Munni Bibi made 
a gift in favour of Lntf Ullah Khan, the 
eldest .surviving brother of her deceased 
husband, giving him the entire estate belong- 
ing to her, with the exception of the pro- 
perty now in dispute, which she retained 
for herself for her life without any power 
of alienation, coupled with a direction that 
it should revert after her death to the 
donee. The construction and validity of that 
deed of gift is one of the main points at issue 
in this case. 

Mus'immat Munni Bibi died on the 16th 
June 1906. On her death possession of 
the disputed property was obtained by the 
donee, who was subsequently succeeded 
by his son Hamid Ullah Khan. In IblO 
a suit was broght by the sons of Tbrahim 
Khan, another brother of Niamat Ullah 
Khan, claiming the estate on the strength 
of another Will, alleged to have been exe- 
cuted by Musammat Munni Bibi on the 10th 
June 1906. This suit wa.s dismissed by 
this Court on the 13tb March 1912, Aft«r 
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its di.^ missal Abdul (ihaiii Khan and his 
brother Abdur Rahman Khan 61ed the 
present suit for possession of that portion 
of the property, which Musnmmat Munni Bibi 
had retained for herself without any 
power of alienation for her life and which 
was to go to the donee after her death. 
They alleged that they were the heirs 
of the said lady and that Hamid Ullah 
Khan and the other persons who had 
obtained transfers from him and his 
father were in possession of the same with- 
out any right. They also claimed mesne 
proBts. 

The learned Subordinate Judge found 
that the deed of gift executed by Musammat 
Munni Bibi in favour of Lutf Ullah Khan 
operated, so far as the disputed property 
was concerned as a bequest and was invalid 
except as to a one-third share. He decreed 
the claim accordingly for possession of a 
two- thirds share in the said property with 
the mesne profits appertaining to that 
share. 

It has been argued on behalf of the 
contesting defendants that by virtue of the 
bequest made by her husband, Mnsammat 
Munni Bibi had obtained only a life- 

interest in the property bequeathed ; but 
the terms of the bequest clearly conveyed to 
Musammat Munni Bibi full proprietary rights 
in the manor possessed by the testator 
imaltJc wa viukhtar misl zal khas mere he 
liogi). On behalf of the plaintiffs it is 
contended that the village Mundia Misr 
did not form part of the Agar Bnzurg 
estate and was not affected by the primo- 
geniture satiad granted to Niamat Ullah Khan. 
But the Kabuliyat of the Agar Buzurg 
which was inadvertently described as the 
estate of Jalalpur in the sauad, includes and 
refutes that contention. In the list append- 
ed to Act I of 1869, no estate, known as 
the estate of Jalalpur, is entered as having 
been held by Niamat Ullah Khan, and the 
identity of the property comprised in the smad 
with that entered in the Kabuliyat cannot, 
therefore, be disputed. 

The main point for consideration is whe- 
ther Musammat Munni Bibi made a gift or 
a bequest of the disputed property in favour 
of Lutf Ullah Khan and whether that gift 
or bequest was valid or not. The familv 
to which Niamat Ullah Khan belonged 
was a 'amily pf Ahban Thakurs, convert- 


ed to Muhammadanism. It was at one 
time asserted that the family was governed 
by the Mitakshara school of the Hindu 
Law, but the finding of the learned Sub- 
ordinate Judge is against it and that con- 
tention is no longer pressed in appeal. 
It is conceded that the succession to the 
estate of Musammat Munni Bibi is not 
governed by Act I of 1869, inasmuch as 
the estate had vested in her before that 
Act came into force. Her name was en- 
tered in the lists, and it is unquestionable 
that if there was no valid gift or bequest 
in -favour of Lutf Ullah Khan, the plaintiffs 
would be her heirs under the Muhammadan 
law, heciuse as held by ms in Gkulam Abbas 
Khan V Bibi TJmmrJul Fdima (1) and by this 
Court in Thaknr Singh v. Thakur Sitla 

Bakhsh ^ingh (8) and Masnmmat Balraj Knar 
V. Mahadeo Pal Singh (4) the rule of succes- 
sion laid down in the snnad would not apply 
to her, as she was not a sneoessor, that is, 
a person deriving title by inheritance within 
the meaning of that sanal. The reasons 
in favour of that view, bfised largely on 
the context and contemporaneous exposi- 
tion, have been discussed at length in those 
oases and need not be recapitulated here. 

The validity of the deed of gift or bequesti 
so far as it relates to the disputed pro- 
perty, depends entirely on how far it com- 
plies with the provisions of the Muham- 
madan Law blaring on the point. After 
referring to the Will executed by Niamat 
Ullah Khan her husband the testator goes 
on to say: — ‘Now in sound health and full 
possession of my senses without any per- 
Ruation or compulsion and of my own 
accord 1 have gifted my moveable proper- 
ty, all my Z nuindari and Lambardari 
estate, etc., to Muhammad Lutf Ullah Khan, 
son of Muhammad Ibad Ullah Khan, the 
brother of my husband, according to the 
details given helow with the exception of 
the villages and sir land, etc., set out 
below, name by name, which will remain 
in my possession for the duration of my 
life and my dependent relatives (azc) free 
of rant and Governmsnt revenue, out of 
the aforesaid estate. At this time having 
exempted them 1 have made a gift, and 

(3> 40 Ind Cas 469; 4 0 L. J. 103 at p 218. 

(4) 4A Ind. Gas. 69; 20 Q. C. 360; 4 O. L. J. 
5S0. 
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by virtue of thin deed have authorized the 
donee to get mutation of names in his favour, 
and now I have nothing to do with the 
estate and property gifted, and such villages 
and sir land aforesaid, as have been at 
this time for the duration of my life ex- 
cepted (left out), will be kept by me with- 
out transfer by mortgage or sale or gift 
for my lifetime, and after my death the 
donee will be the proprietor irnalik) of the 
aforesaid excepted property ; and of the 
excepted property the d mee will pay the 
revenue from the llaqa except of the 
Patti Mauza Gundia. Of the Patti Gundia, I 
will pay the revenue from my own pocket 
and the donee will pay all the debts out- 
standing against the estate. 1 have nothing 
to do with them. Therefore, these few 
words have been written by way of a 
deed of gift of inheritance and proprietorship 
on a stamp of Rs. GOO-H-O nn a stated 
va’ae of lis. 7,000 a.s a title-deed which 
will be useful at the time of need ’’ Then 
follows a detail of the immoveable pro* 
perty gifted in Parganas Bhur and Paila 
and another detail of ‘ the property ex- 
cepted*’, which is described as the village 
Mundia Alisr, standing in the name of the 
donor for her life without any liability 
f )r the payment of tlie revenue, and the other 
property now in dispute. 

The language of the deed is very in- 
artistic. At one place it seems to vsuggest 
that the property de.soribed in the second 
list was excluded from the gift, wlnle at 
aimther place it suggests that it was 
only excepted from the possession of the 
donee for the lifetime of the donor and 
that all that the donor retained was 
dominion over the usufruct or possession 
for life without any power of transfer by 
sale, mortgage or gift, with an ultimate 
reversion after her death, if reversion it 
can be called, in favour of the donee. 
Read as a whole, the dooumnnt leaves 
little room for doubt that though the dia- 
vouted property was described as “excepted,” 
iV^ was only excepted from the possession 
of \the donee for the lifetime of the donor 
andiNthat the donee was to be owner thereof 
subject tc the right of the donor to enjoy 
the usufruct for her life. The restriction 
placed by the donor on her power of transfer 
by mortgage, sale or gift can have other- 
wise no signifioanoe. The reference in two 


different places to the property having been 
excepted ^'at this time'^ {is wnqO al.«o indicates 
that the exception was intended to be 
temporary or for a definite terminable period, 
and it is significant that the revenue on the 
“excepted property” other than the share 
in the village Gundia was made payable by 
the donee from the date of the gift. An 
intention to convey the corpus of the estate 
to the donee from the date of the gift, 
subject to the right of the donor to remain 
in possession for her life without any power 
of transfer by mortgage, sale or gift, is thus 
manife.st. 

Under the Hanafi law such conditions 
are invalid as render the gift nugatory or 
defeat its very purpose. But as pointed out 
by Syed Ameer Ali, “an analytical examination 
of the principles with due regard to the main 
purpose of the Mussalman Law shows that 
where the intention is clear to transfer the 
entire right of property in the corpus of the 
gift, a mere reservation of interest in its rents 
and issues, or any profit accruing there- 
from or a subordinate share in its enj ly- 
iiient, does not affect the validity,” (Ameer 
All’s Muhammadan Law, Volume I, 4th 
Edition, page It was accordingly held 

by their Lordships of the Privy Council in 
Nawoh Umiad Ally Khan v. Musammat 
Mahumdee Begum (5) tliat a gift inter vivos 
cf Government promissory notes by a father 
to his only son, accompanied by a delivery 
of possession and a transfer into the son’s 
name, without any reservation of the domi- 
nion over the corpus by the donor, except 
a stipulation for the right to the accruing 
interest on the notes daring the donor’s 
life, to be applied by him to certain 
religious and charitable purposes, was a 
valid gift according to the Muhammadan 
Law. Their Lordships were dealing there 
with a case governed by the Shia law, but 
the authority on which they relied was the 
Hedaya, in which an objection that a par- 
ticipation of property in the thing given 
invalidates the gift was answered as 
follows: — “The donor is subjected to a 
participation in a thing which is not the 
subject of his grant, namely, the use (of 
the whole indivisible article), for his gift 

(6) 11 M. I. A. .517; 10 W. R. P. 0. 25; 2 Ruth. 
P, 0 J 98; 2 Sar. P. G. J. 816; 20 E. g. 
196. 
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related to the subRtanoe of the article, not 
to the use of it’* (Hamilton’s Hedaya by 
'Grady, page 483). Discussing this decision, 
Syed Ameer Ali observes: — “This decision 
may, at first sight, seem to be in conflict 
with the doctrine of the Hanafi lawyer, 
Abul Kasim-as-SafTar, but it must be borne 
in mind that, in the Hanafi law, much of 
the voidableness of coirlitions arises from 
the character of the Arabic expressions. 
As a general rule, it may be stated that, 
where the intention to make an absolute 
transfer in prfv.^enti of all proprietary right is 
clear, any condition which derogates from 
the immediate completeness of the gift is 
regarded asj void. Where the condition, 
however, may bo giver, effect to without 
in any way interfering with or detracting 
from the immediate completeness of the gift, 
or rather the immediate transfer of the 
right in the substance of the gift, the 
condition as tvell as the gift are talid. If a 
man were to give absolutely his property 
to another and place the donee in posses- 
sion thereof, so far as its nature admits, to 
use the language of the Mujm\ia»ul-An}iar 
with the condition that the whole or a 
portion of the income should be given to 
him, the donor, or to anybody else duriny 
his lifetime^ such a reservation or condition 
would not prevent the property vesting 
immediately in the donee. The condition, 
therefore, would be valid. So also, if a 
person were to make a gift subject to the 
donee paying the donor’s debts, and place 
the donee in pop^session of Ihe subject- 
matter of the gift, the condition would be 
valid. Or, if a donor wore tn make a 
condition that the donee should give a 
part of the income or pay an annuity to 
his heirs in perpetuity, and give effect to 
the donation by tran-sferring the subject 
thereof to the dominion of the donee, as 
the condition in no wise interferes with 
the completeness of the gift, both the gift 
and the condition would become operative 
in law” (Ameer Ali’s Muhammadafi Law, 
4th Edition, Volume I, pages 138 and 139). 
Any reservation of proprietary rights in 
the corpus would be inconsistent with an 
intention to make a gift, but the reserva- 
tion of a right to the usufruct of a portion 
of the property given would not be incon- 
sistent, if the intention to give the corpus 
be otherwise manifest. And would it make 


any difference if the usufruct was received 
directly by the donor and not through the 
donee, for as pointed out by their Lord- 
ships of the Privy Council in Baqar AU 
Khan v. Anjuman Ara Begnm (6) the sub- 
stance and not the form should be looked 
to. The decisions in Mahomed Buksh Khan 
V. Hosseird Bihi (2) and Ghoudhri Mehdi 
Hasan v. Muhammad Hasan (7) establish 
that a donor should give such possession 
as the nature of the property or interest 
given admits of. If the property given 
includes a portion over which the donor 
wants to retain his or her possession fora 
definite time, it would be unreasonable to 
hold that ho or she should deprive her- 
self of the possession of that portion before 
the gift can be validated. To require her 
to withdraw her connection forthwith is 
to compel her to give more than what she 
intended to give, or in other words, to 
disqualify her from reserving anything for 
herself though it may fall short of pro- 
prietary rights. Her possession, so long as 
the rights so reserved are exercised, is 
virtually possession on behalf of the owner, 
for a donor would refuse to accept a gift 
burdened with such a condition, if lie did 
not assent to it. 

Assuming, however, that the gift so far 
as it related to the disputed property is 
inoperative, the dispossession can in any 
event be upheld as bequest, if the intention 
of the testator be deemed to have been 
that the property should go to Lutf Ullah 
Khan in the event of his surviving her. 
The consent of heirs validates a bequest in 
excess of a one-third share. Lutf Ullah 
Klian survived Musammat Munni Bibi and 
got possession of the disputed property 
on her death without any question having 
been raised as to his title by the present 
plaintiffs. When the sons of Ibrahim Khan 
determined to file a suit for the estate of 
Musammat Munni Bibi on the strength of 
a Will alleged to have been executed by 
her, they consulted the present plaintiffs, 
one of whom, Abdul Ghani Khan, wrote 
in reply : “after prayers for your long life 

(6) 25 A. 236 at p. 262; 30 I. A. 04; 7 C. W. N. 466; 
6 Bom. r.. R.4I0; 8 Bar. P. 0. J. 397 (P. O.). 

(7) 9 O. 0. 196; 10 C. W, N. 706; 3 A. L. J. 406; 8 
Bom. L. tt. 387; 28 A. 439; 4 C. L. J. 296; 1 M. L. T. 
163; 33 I. A. 68 (P. C.). 
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I have to tell you that with re^^ard to the 
property left and possessed by sister Munni 
Bibi deceased, wife of Niamat ITllah Khan, 
Talukdar and Rais of Jalalpur, about which 
you have made enquiries, T have no objection 
whatsoever to the provisions of her Will. 
You are at liberty to take the said pro- 
perty by virtue of the Will, either by 
means of a suit or in any other way pos- 
sible. I have no objection at all. You 
can take steps with pleasure. Dear Muham- 
mad Abdur Rahman Khan, may God 
protect him, also holds the same opinion. 
1 have enquired from him.” (Exhibit A6). 
This letter was sent on the 14th Novem- 
ber 1910. In the course of the suit which 
was subsequently filed, this letter was 
produced and Abdul Ghani Khan was 
examined as a witness on behalf of the 
sons of Ibrahim Khan. He then admitted 
havinj? sent the above letter with the permis- 
sion of Abdur Rahman Khan, who, he said, 
was joint with him, and further stated on 
bein^ cross examined I never thought of 
the matter whether I am entitled to the 
estate of Mummmat Munni Bibi or not. I 
disclaim a share in the property, if 1 am 
entitled to it” (Exhibit BS), The heirs of 
Lutf Ullah Khan were parties to that suit, 
and it is significant that no claim was then 
set up by either of the present plaintiffs 
in that suit or any written statement filed 
in assertion of the title which they now 
S 3 ek to enforce. The express disclaimer 
of Abdul Ghani Khan and the conduct of 
Abdur Rahman Khan in allowing the 
donee and his heirs to obtain and retain 
possession and in not asserting any title in 
himself when a claim was made by others 
to the estate, show that they felt no con- 
cern and have acquiesced in the property 
going either to the sons of Ibrahim Khan 
under the Will set up by them or to the 
heirs of Lutf Ullah Khan under the gift 
or bequest, whatever it may be called, 
which Musammat Munni Bibi had made in 
favour of Lutf Ullah Khan. The consent 
or acquiescence of heirs is treated as a 
ratification by the heirs of the conduct of the 
testator and as pointed out in Daulatram 
Khushnlch'ind v. Abdul Kayum Nurudin (8), 
it may be express or be implied from un- 
equivocal conduct such as has been proved 


in this case (Ameer Ali*s Muhammadan 
Law, 4th Edition, Volume I, page 590). 

It is contended on behalf of the plaintiffs 
that the statement in the deed of gift by 
the donor that after her death ‘'the donee 
will he the proprietor of the aforesaid 
exempted property” does not amount to a 
testamentary disposition. But it is difficult 
to say what other meaning can be assigned 
to it, if the words preceding be treated as 
excluding the disputed property from the 
gift altogether. 

Lutf ITllah Khan and his heirs have, 
moreover, been holding the property in 
dispute as ostensible owners since at least 
1906 and if the oircumstanoea set forth be 
accepted as sufficient evidence of the dis- 
claimer, consent or acquiescence of the present 
plaintiffs, their claim a<4 against the trans- 
ferees of Lutf Ullah Khan and his son 
Hamid Ullah Khan would he barred by 
section 41 of the Tansfer of Property Act. 
The earliest transaction was one of a mort- 
gage made in 1907, and another transaction 
took place thereafter by which the trans- 
ferees were placed in possession of the 
property transferred. A person who has 
disclaimed a title cannot be allowed fo 
set it up afterwards to the prejudice of 
third parties, who have purchased the pro- 
perty from the ostensible owner in good 
faith and for value. 1 he letter and the 
deposition of Abdul (Jhani Khan above 
referred to show that the attitude taken 
up by both the plaintiffs was identical. 

The defendants-appellants ought, there- 
fore, to succeed. Their appeals are accord- 
ingly allowed with costs here and below 
and the suit of the plaintiffs dismissed with 
costs throughout. The cross- objections filed 
by the plaintiffs will be dismissed with 
costs. 

Appeal allowed. 


l8 96 B. 497; 4 Bom. L. B. 139- 
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KISHtN PETAL RAl V. KULPATl KUER. 

PATNA HIGH COURT. 

Civil Revision No. 33y ok 1917. 

Maroh 23, 1918. 

Present : — Mr. Justice Mullick and Mr. 
JuBtioe Atkinson. 

KISHUN DKYAL HAI and others — 
Petitionehs 
veraus 

Mummmat KULPATl KUER and another— 
Opposite Pahty, 

llcfi imWculfi — lit; n I it — Decision ca to rate of rent 
in ptirlicnlnr trhciltcr res jiiflii'Sit.si 

X flomu! ill M HMit suit fI'K‘s uot o]iorat.e ns rrs 
judicata ns Lo tin; rriM' of rout ])Myiililc for y«‘ars oilier 
than ilie vt'ars covered l»y ilie decroe. O’- *^^7, eol 1.] 
IVr M — The question ^vli(?thor a decision 
as to the ruU‘ of rent operMt(*s ns rrx Indian tn depends 
on lli(^ frame of tin* issue, [p. ^7, eol. 2.] 

Civil revision from ftii order of the Mun.nf, 
Arrab, dated the 3rd November 1917. 

^\r. Fakhruddfu^ for the Petitioners. 

Mr. Lakshmi Fnrain Singh, for the Opposite 
Party. 

JUDGMENT. 

Atkinson, J. — This application comes before 
US in revision ui.der section 115 of the Civil 
Procedure Code against an order of the 
learned Muiisif, dated the 3rd of November 
1917, refusing an application for review of a 
judgment pas.<!ed by the learned Muiisif on 
the 29th of May 1917. The action was one 
for rent, and the rent sought to be recovered 
was in re.speot of the years 1320 to 1323. 
The plaintiffs claimed that the rate of rent 
was Hs. 12 t odd per annum ; the defendants 
on the other hand contended that tlie rate of 
rent payable was only Hs. ()3 odd. The 
plaintiffs' case was ba^-ed upon an entry in 
the Record of Rights, which disclosed that the 
rent as recorded was Ha. 124 odd. On the 
other hand there was a proceeding under 
seotiori 10(5 of the Bengal Tenancy Act in 
which {Settlement Officer found that the 
rate of rent actually payable was Rs. 63. No 
appeal appears to have been taken from the 
order of the Settlement Officer in the section 
106 proceeding by either party, and, therefore, 
the order of the Settlement Officer would 
appear to be final and conclusive as between 
the parties to that proceeding. There have 
been previous rent suits between tlie same 
parties. A suit for rent was decreed by the 
Subordinate Judge in the year 191 2 upon the 
basis of the order of the Settlement Officer. 
That decree was subsequently set a.side by an 
order of the Calcutta High Court; and their 


Lordships in that case suggested to the 
parties that the proper course to adopt would 
be to have the Settlement Officer’s order 
reviewed; but notwithstanding the intimation 
that was given by their Lordships neither 
party did anything to impeach or challenge 
the order of the Settlement Offiier ; hence the 
diffimlty that has arisen. With the above 
suggestion the learned Judges of the Calcutta 
High Court remanded the case to the Sub- 
ordinato Judg^j who on the 12th of February 
1916 affirrued the decision of the Munsif 
awarding a decree to the plaintiff?* at the rate 
of Rs. 124 odd per annum. That decision 
came before m in second appeal ; and while 
that .second appeal was pending, the judg- 
ment now complained against was passed on 
the 29£li of May 1917. Oar judgment was 
pronounced on the llth of .luly 1917 and by 
that judgment was confirmed the order of the 
lower Appellate Court on thri ground that it 
was only a judgment for rent for the years in 
suit and no more; and that a judgment in a 
rent suit did not in point of law amount to an 
estoppel and did not ace )rd with the princi- 
ple.s of res judicata unless the rent was payable 
at a rate stipulated by contract. We also 
intimated in our judgoient that we thought 
that great weight should be attached to the 
order made by the Sattleineut Offijer in the 
section 105 proceeding. After our judgment 
was pronounced the defendants in the rent 
suit, who are the present petitioners before 
us, applied to the learned Munsif to review 
his order, dated the 29ih of May 1917, At 
the lime that the application for review was 
filed, the learned Munsif who had tried the 
case had left Arrah and was succeeded by the 
present Munsif Mr. Syed Hasan. Mr. Syed 
Jla.san considered that in pursuance of the 
provisions of Order XLV^II, rule 2, he, not 
haying been the Judge who tried the suit, 
had no jurisdiction to entertain the present 
application for review, as the application 
prisented to him did not come within the 
four corners of the rule. He held that no 
new or important, matter had been discovered, 
and that there was no clerical or arithmetical 
error such as to justify him in interfering 
with the order of his predecessor. The 
ground upon which the petitioners based their 
application for review was that new and 
important matter had come into existence in 
the shape of our judgment and that that 
judgment was material in coneidering what 
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were tbe relative rights of the parties. Tbe 
learned Mansif, however, appears to have 
failed to appreciate the iiatnre of the Tiew and 
important matter indwated by Order ALVII, 
rale 2. Clearly our judgment was a new and 
important matter which he should have 
properly considered with a view to ascertain- 
ing whether or notit afforded siiffioientground 
for re-ooiisidering the order whicli had been 
previously passed on the 29th of May 1917. 
The learned Munsif has also clearly fallen 
into an error in two other respects He has 
held that the judgment of the Subordinate 
Judge of the 12th of February 191d amounts 
to res judicata so far as that judgment estab- 
lishes that the rate of rent payable by the 
defendants is Rs. 124 odd per annum. 
Clearly in holding that that judgment 
amounted to res judicata between the land- 
lord on the one hand and the tenants on the 
other the learned Munsif fell into an error. 
A decree in a rent suit is not res judicata as to 
the rate of rent payable for years other tlian 
the years covered by the decree. Another 
error which the learned Munsif has made is 
as regards the weight to be attached to the 
order of the Settlement Oliioer. He considers 
that it has very little weight because it is 
founded oti a judgment of the Subordinate 
Judge which was subsequently set aside by the 
Calcutta High Court. That is obviously an 
error, beoanse though the Settlement Officer's 
order may have been based upon an order 
of the Subordinate Judge which was set 
aside, yet it has, by lapse of time, crystallised 
into a binding decree betweei: the parties 
and, therefore, is entitled to great weight. 
We think, therefore, that the view which 
the learned Munsif took of Order XLVIl, 
rule 2, is erroneous and that there was new 
and important matter in the shape of our 
judgment which he should have consider- 
ed haying regard to the legal directions 
contained therein. We feel, therefore, tliat 
we must set aside the order of the 
learned Munsif dated the 3rd of November 
1917 and direct him to re-try the whole 
case. The original decree of the 29th of 
May 1917 is also set aside and the 
learned Munsif is directed to re* hear the 
whole case, having due regard to the order 
of the Settlement Officer which has 
crystallised into a binding decree between 
the parties; and also bearing in mind that a 
rent* decree is not res judicata upon the 


question of the rate of rent payable in respect 
of years other than those covered by the 
decree. ^I'his application is accordingly 
allowed with costs, hearing fee one gold 
mohur, 

Mullick, f). — I agree. The question 
whether a decision as to the rate of rent 
operates asre^ jndica*n depends on the frame 
of the issue. Here the order of the High 
Court did not permit the Subordinate Judge 
to determine anything more than the rent of 
the years in suit. 

Appeal allowed, 


CALCUTTA HIGH COURT. 

Appeal jfROM Appellate Decker No, 310 
OF 1916. 

March 7, 1918, 

Present: — Mr. .Iiistice Richardson and 
Mr. Justice Walmsley. 

GABINDA CHANDRA GHOSE BISWAS 

ANB ^ TUERS — Plaintiffs — Appellan'ir 

versfAs 

NANDADULAL SUT — Defendant — 
Respondent. 

Licensee — Eject merit ^ suit fm’-- Not ice to (fwit, uhetker 
neressarif, 

III order to iwaiiitaiii ;i suit, for IIk* ojycfmciit of a 
licensee, a notice lo quit is not necesf^arv even where 
the lioeiisee has erected lints upon tlie liinfi. f n. K18 
col. 1.3 

Appeal against the decree of the Sub- 
ordinate Judge, ‘Jnd Court, Tipperah, dated 
the 23rd September 1915, reversing that 
of the Munsif, 2nd Court at Kasha, dated 
the 23rd July 1914, 

FACTS appear from the judgment. 

Babu Ipmdra Kumar Roy^ for the 
Appellants, argued that a mere lioeiiHee 
was not entitled to any notice. JJoe a. Knight 
Quigley (1), 

Babu Nitish Chandra Lahiry, for Babu 
Arun Kumar Ghose, for the Respondent, con- 
tended that there were two distinct class as of 

(I) (1810) 2 Camp 50.5; 11 R. R.. 7«0. 
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oase!?, the first one being: of ordinary 
licensees who had erecfed no structures on 
the land and the other that of licensees 
.who had, in acting: upon the license, 
erected structures of a permanent nature 
on the land. The present ca.se fell under 
the second head, inasmuch as the respondent, 
who had been found to be a licensee, was 
brought upon tiie land and led to orect 
katcha huts thereon; and as such the 
licensee was entitled to notice. Vide Aldtn v. 
Latimer Clark, Mnirhead and Co. (2), Winter 
V. Brockwell (3). 

Thus Boeih Knight v. Quigley (1) cannot 
apply to the present circumstances. 

Tt was not disputed that the licen.see had 
actually been led to erect kateJia hut.^^. It 
has been held that katcha huts may ha 
permanent structures. Sasir-ul-Zaman Khan 
V. Azim-nllah (4). 

JUDGMENT. 

Richardson, J.— -This appeal arises out 
of a suit brought by the plaintiffs for 
the purpose of ejecting the defendant 
from certain homestead land in his pos- 
session. The case for the plaintiffs was 
that the defendant was a licensee and was 
not entitled to any notice to quit. The 
plaintiffs nevertheless alleged that they 
had served a notice to quit. The defence 
raised by the defendant was that he was 
in possession of the land as the plaintiffs’ 
tenant. Both the Courts below have con- 
curred in finding that there is no relationship 
of landlord and tenant between the partie.s. 
Apparently when the defendant obtained 
posse iision, there was some talk of a lease 
being granted to him but the negotiations 
come to nothing. The first Court further 
found that the notice to quit had been 
served and decreed the suit allowing the 
defendants two months’ time to remove 
the huts which he had erected. There is 
nothing to show that these huts were in 
any sense of the term permanent structures. 
In the lower Appellate Court the learned 
Subordinate Judge, though, as J have said, 
he concurred with the Munsif that the defend- 


(V) (1S94) 2 Cii. 4:<7; (H L. J. Cli. ODl; 8 K. 352; 7l 
L. T. HD: 42 VV. 11.453. 

(3) ( 1H07) 8 hast 3()S; 103 E. It. 359; 9 It- It. 454. 

(4) 28 A. 741 at p. 742; 3 A. L. J. 765; A. \V. N. 
(H;06) 216. 


ant was not a tenant, nevertheless held 
that he was entitled to a notice to quit and 
that no notice had been served. In my 
opinion on the facts found the defendant 
is a mere licensee and in the words of Lord 
Ellenhorough in Doe d. Knight v. Quigley ), 
“if this was a tenure of any ^ort it was 
a tenancy at sufferance and a notice to 
quit was unnecessary.” Whetlier, therefore, 
any notice to quit was served or not, 1 
agree with the learned Munsif that the 
plaintiffs are entitled to possession of the 
land. In the circumstances lam of opinion 
that the judgment and decree of the 
Subordinate Judge should be discharged 
and the decree of the Munsif restored, with 
this modification that the time allowed for 
removing the huts should be extended for 
a period of two months from the date of the 
arrival of the record in the Trial Court, We 
make no order as to costs. Let the record 
be sent down as soon as possible. 

Walmsley, j. — I agree. 

Record sent down. 


PATNA HIGH COURT 
Second CiVJL Appeal No. 737 of 1917. 

March 23, 1918. 

Presenti — Mr. Justice Mullick. 

SUGRIVE MISSER— Defendant-- 
Appellant 
versus 

JOGl MISSIR AND OTHERS — PLAINTIFFS — 

Re .SPO' DENTS. 

Civil I*r<n'v<lKre Code (Act K o/ 1908.), .s, H — Rok 
judicata —Pro forma defendant against whom no relief 
is claimed^ pttsition if. 

'The clocision in .u ca.sc} dooa Tioi operate aa res 
jadirnta ugairiHt a proforma (Uiifondaiit who was not 
a iiecoBsary party to the suit and who was inipleadod 
not. herause any relief was cliitned against him, but 
because he mi^ht assist t.lie fJoiirfc in the adjudication 
of the claim against the real defendant, [p. 8s:0, col. 1.] 

Appeal from a decision of the Subordinate 
Judge, Shahribad, dated the 28fch April 1917, 

Mr. Ninu Narain Singh, for the Appel- 
lant. 
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Mr. G. (7. Pal, for the Respondents. 

JUDGMENT.— This appeal arises out of 
a suit for redemption in respect of 4-76 
acres of land alleged to oonstitate a raiycti 
holding, which was mortgaged by Ramgolarn 
Misser and Ramdeni Misser, the predecessors 
of the plaintiffs, to one Hamesbwar who 
is alleged to be the predecessor of the 
defendants. The suit was contested by 
defendant No. 1, who denied that Raraeshwar 
was joint with him and asserted that the 
holding had always belonged to him and 
that Kameshwar never bad any interest 
therein. 

The Munsif found that the defendants 
had entered into possession through Ramesh- 
war on the strength of the zurpeshyi 
mortgage and that the allegation tliat 
the defendant had title to the holding 
was false. At the same time the learned 
Munsif found that in or about 1001 the 
Ma'iarani of Dumraon, the admitted land- 
lord, attempted to attach and sell certain 
lands, which included a part of the present 
holding, in execution of a decree for arrears 
of rent obtained by her against the present 
plaintiffs. The defendant No. 1 thereupon 
brought a title suit against the Matiarani 
joining the present plaintiffs as pro jorma 
defendants and obtained a declaration in 
1902 that a part of the land, which was 
about to be attached and which corresponds 
to plots Nos. 74, 76, 77, 148, 154, 162, 
164, 168, 149 and 175 in the present 
suit, was not liable to be attached on the 
ground that, he bad riiiynii interest there- 
in. The learned Munsif was of opinion 
that this decree was rci judicata between 
the defendant No, 1 and the plaintiff's, 
and, therefore, the plaintiffs were not entitled 
to recover these plots in the present suit. 
The learned Munsif also found that since 
1901 the defendant No. 1 had been asserting 
a right as occupancy raiyat in respect of 
these plots adversely to the plaintiffs’ 
title as mortgagors and that, therefore, the 
suit ill respect of these plots was also barred 
by limitation. 

The learned Subordinate Judge in appeal 
agreed with the Munsif that the defendants 
got possession as mortgagees and that they 
had failed to prove that any part of the 
lauds in suit was the 6rst defendant’s ancient 
oeonpancyj holding. He also held that the 
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Munsif’s decisions with regard to res judicata 
and limitation was incorrect and he gave 
the plaintiffs a decree entitling them to 
redeem the whole of the lands in suit on 
payment of a sum of Rs. 160. 

The first point urged by the learned 
Vakil for the defendant-appellant before 
me is that the learned Subordinate 
Judge was wrong or-, the point of rev 
judicata. 

Now 1 have to observe at the outset 
that the learned Vakil has not supplied 
me, as required by the rules of this Court, 
with any copies of the translations of the 
plaint, written statement, decree and judg- 
ment upon wliich he relies for this part 
of his argument. It is almost impossible 
to decide whether a former judgment is 
res judicata unless we have all the plead- 
ings hefoie us. I have, however, with the 
learned Vakil’s assivstance examined the 
vernacular plaint and the judgment in the 
suit of 1901, upon which the learned 
Vakil relies and which are on the record 
of the case before me. It appears from 
these documents that the defendant No. 1 
claimed no relief against the present 
plaintiffs, who were impleaded as pro forma 
defendants. It was not alleged in the 
plaint that he had any can've of action 
against them. His suit was directed 
against the Maharani of Dumraon who 
was defendant No. 1, and he desired to 
establish that he and not the plaintiffs 
was the tenant under the Maharani. He 
had a cause of action against the Maharani, 
namely, that the Maharani had obtained 
a decree for arrears of certain lands 
alleging them to be the holding of the 
present plaintiffs. There is a faint allegation 
in the plaint that that decree was collusive, 
but there is no allegation that there was 
any collusion between the Maharani and 
the present plaintiffs. The suit was aimed 
at the Maharani for the purpose of setting 
aside the decree on the ground of fraud, 
but in the absence of any specific allega- 
tion against the prc forma defendants in 
that suit that they were parties to the 
fraud and in the absence of any claim 
for relief as against them, it cannot be 
said that there was any question directly 
and substantially in issue between them 
and the plaintiff in that suit. The present 
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plaintiffs were really not necessary parties 
at all and were impleaded, not because any 
relief was claimed apainst them, but be- 
cause they might assist the Court in the 
adjudication of the claim against the real 
defendant, the Maharani of Dumraon. It 
would seem that the position was so regarded 
by the present plaintiffs, for they took no 
trouble to appear in the suit. The Maharani 
of Dumraon did appear, but finally allowed 
the suit to be decreed without any sub- 
stantial contest. 

In my opinion the case of MnlJu Kunwar 
V. Imam-mi-Din (1) is somewhat similar 
to the case now before me. In that case 
the plaintiff in the first instance brought 
a suit for redemption of a mortgage 
against two sets of defendants, alleging 
that he had paid half the mortgage money 
to the second set and the remaining half only 
was due to the first set. The Court held 
that the second set of defendants had no 
concern with the land and that the whole 
amount of the mortgage money was due 
to the first set and be ordered redemption 
on that footing. The plaintiff thereupon 
brought a second suit to recover from the 
second set of defendants what he had paid 
tol them on account of the mortgage, but 
it was held that the decision in the first 
suit did not operate as rc,s judicata upon 
the point whether or not the second set 
of defendants were interested in tlie raort- 
gaged property, and that it was open to 
these defendants to re agitate this matter 
as between themselves and the plaintiff 
in the second suit, i think therefore the 
decision of the learned Subordinate .ludge 
on the point of res judicata is correct and 
that it is not necessary for the present 
plaintiffs to set aside the decree of 1902 
before proceeding to redeem. 

The second point urged by the learned 
Vakil is that there is no clear finding by 
the learned Subordinate Judge that the 
lands ill suit were not the ancestral 
occupancy holding of the defendant No, 1. 
It appears that the case made by the 
defendant No. 1 before us is that be has 
succeeded to Ramesh war’s property as a 
distant agnate np'^n the death of Ramesh- 
war’s son and that Kameshwar took a 


mortgage of the lands now in suit from 
persons who had no title to the same. 
The learned Munsif, however, clearly found 
that Ramesh war got into possession upon 
the strength of the zuypeshgi mortgage 
which was executed so far back as 1883. 
He also found that the defendants got 
into possession through Ramesh war and 
that they were not in possession before 
the mortgage upon the strength of a 
title independent of that of Kameshwar. 
The learned Subordinate Judge, although 
he has not examined the evidence upon 
the point in any details, has come to the 
same conclusion. 

1 am asked by the learned Vakil to 
remand the case for a fuller consideration 
of the evidence, but I think it is unneces- 
sary to do 80 , having regard to the form 
that the litigation took in the Courts 
below. It would seem from the judgment 
of the learned Subordinate Judge that the 
defendants’ main attack was directed to 
the points of limitation and res judicata. 
The finding of fact, therefore, being con- 
clusive in second appeal, what is the position 
m regards limitation? The defendant No. 
1 is found to have no independent title 
and to have been always in occupation as 
a mortgagee, He was, therefore, in the 
position of a trustee in regard to the 
mortgagors and it was not open to him 
to set up any claim of title adverse to 
their title. He could not, therefore, by 
adver.se possession have acquired a pres- 
criptive title to plots Nos. 74, 76, 77, 
148, 154, 162, 164, 168, 149 and 175. 

The point of limitation, therefore, must 
fail. This disposes of all the points argued 
before me and the appeal is dismissed 
with costs. 

Appeal dismissed. 


( 1 ) 27 A. 1 A. L. J. 36a. 
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PATNA HIGH COURT. 

Appeal frjm Appellate dec-cee No. 331 
OF 1917. 

December 3, 1917. 

Present'.— 'Sir. Justice Jwala Prasad. 

J AlPAL TK Wary — Pluntiff — Appellant 
versus 

TAPESWARI TEWARV ANDOTHEii:^-. 

D E F« N DANTjJ — Rk S PO N D E NTS . 

Civil Procedure Code (Act 1' uf lOOH). y. 2 (15), 
Sch. fl, paras. I, H rbit rat ioii - lir^Jercncc hij Pleader, 
validity of — Plcadvr, authority of 

Till' position of a rieiidf>r is tli;it of au in 

ivlation to his client and his power is, therefore, creat. 
ed entirely by tin* cakalahinmnh ^nven to him by 
his client, [p 3--, eol. 2 j 

A Pleader has no ri^rht to coinproiuise on lieii.ilf 
of his client nnle.ss expressly nuthoriset.1 to do so; 
nor is he empoworod lo refer a matter to .arbitration 
(ixcept by an express aid hority in that btdialf. A. 
vakalaf n nuah in j^eiuinil terms is wholly insiitlicient. 
i p. R2 cols. 1 A 2. 

Tin? words “all the jiarties inti'restcd” in iiara ^nipli 1 
of Schedule 11 of the Cival Procedure Code mean that 
all the parties interested in the litit^ation only in^ed 
be parties to (,he application for refeivnci^ to ai'bitru- 
tion. [p. 3 ^2, col. 2.j 

It is a question of fact in (racli ca.se as to who ;ire 
the parties interested in the litii^ation. [p. 322, col. 2. | 

Appeal from a decision of the Sub- 
ordinate Judsfe, Shahabad. 

Mr. Tatmeshvoar IXryil^ for the Appel- 
lant. 

Mr. Sivatiandan liai^ for the Respondents. 

JUDGMENT. — The suit brought by the 
plaintiff who is the appellant here was 
dismissed by both the Courts below. 

During the pendency of the appeal before 
the Subordinate Judge an application was 
filed before the District Judge, on the 
9th December 1916, for a reference of the 
case to the arbitration of the persons 
named therein. This application has been 
signed by one Narain Lai who was the 

Pleader engaged on behalf of the defend- 
ants and by Baba Balbir Prasad Pleader 
on behalf of the plaintiff. The defendants 
Nos. 6 to 9 are described in the plaint 
as pro firrma defendants. In the body of 
the plaint it is said that they were made 
defendants to avoid any objection and 

that they need not appear. They did not 
contest the claim of the plaintiffs. As a 
matter of fact it appears that they did 
not appear at any stage of the case. The 

contest, therefore, was between the plaintiff 
and the other defendants who appeared in 
the case. 


The petition referred to above was 
rejected by the District Judge on the 
ground that all the parties did not join, 
in the application for referring the matter 
to arbitration. The appeal was dismissed 
by the lower Court on the merits after 
hearing the parties on the 8th January 
1917. 

This is an appeal against the judgment 
and decree of the lower Court, dated the 
Sth January 1917, No appeal was pre- 
ferred against the order, dated 9th Decem- 
ber 191^5, rejecting the application for 
referring the dispute to arbitration. The 
present appeal was filed on the 17th 
April 1917. It is doubtful whether there 
is any express provision in the Code of 
Civil Procedure for an appeal against an 
order refusing to refer to arbitration on 
the application of the parties under rule 3 
of the Second Schedule. If an order 
under rule 3 was appealable, then the 
appeal of the plaintiff against that order 
was barred by time. Section 104 of the 
Code of Civil Procedure makes certain 
orders passed by a Court regarding 
arbitration matters appealable, but it appears 
that an order under rule 3 does not 
come under any of the clauses mentioned 
in section 104. 

it was oonteuded by the learned Vakil 
on behalf of the respondent that it 
comes under clause {e) of section 104, hut 
that clause apparently refers to an order 
passed under rule 18 of the Schedule, for 
it relates to a stay of suit when there 
is an agreement outside the Court to 
refer matters to arbitration, whereas 
rule 3 relates to the reference by the 
Court of the matter in difference in a 
suit pending in Court for final adjudication 
by the arbitrators appointed by the 
parties. If section 104 did not apply, 
there was no appeal from the order 
rejecting the application and hence there 
was no bar to the objection being taken 
in the present appeal. If on the other 
hand section 104 did apply, the objection 
could he taken under section 105 in an 
appeal against the hnal decree as has 
been done in this case, for the result 
of the granting of the petition for 
reference to arbitration would affect the 
decision of the case and the decision of 
the arbitrators would have taken the 
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plaoe of the decision of the lower Appel- 
late Court. Similar was the view taken 
in the case of Hamautar Tewari v. Deoki 
Tewari (1) and also in Datta v. Khedu 
(2). However be that as it may, it 
appears to me that the second appeal on 
behalf of the pluintifF should be dismissed 
upon another ground. 

The application Hied before the District 
Judge referred to above praying for the 
reference of the case to the arbitrators 
for arbitration has not been signed by 
the parties themselves. The Pleaders of 
the parties who have signed the applica- 
tion do not appear to have had any 
express authority given to them by the 
powers-of- attorney or Vakalatnamahs filed 
in this case. They had, therefore, no power 
to make this application on behalf of 
their clients. 

The power of a Pleader is defined i*^ 
the Vakalatnamah or power-of-atforney 
given to him. A Pleader has no right to 
compromise on behalf of his client unless 
expressly authorised to do so; nor is he 
empowered to refer a matter to arbitration 
except by an express authority in that 
behalf. 

The principle appears to have been recog- 
nised in the case of Jagapati Mudaliar v. 
Ekambma Mudaliar (8) and in Thakoor Perf h-.d 
V. Kalka Fershad (4). In the case of Ravi- 
jiwan Uam v. Kali Charan Sivgh (5) it was 
held that a Pleader should not apply for an 
order for referring a case to arbitration 
unless he has been expressly authorised 
to do so. A Vakalatnamah in general 
terms is wholly insufficient. This ruling 
added further that where, however, a 
party on whose behalf an application is 
signed knows about it and acquiesces in 
it, he cannot raise an objection for want 
of authority to the Pleader afterwards. 
Well the first portion of the ruling 
supports the view that I have taken 
whereas there is nothing on the record to 
show that the parties in this case ac- 


(1) 29 I ml. Oils. 411; 37 A. 4nti; 13 A i.. .T. 653. 

(2) 1 1 Iml. Cas. 935; 33 A. 645; 8 A. L. J. 678. 
(3; 21 M. 274; 8 M. L. J. 40; 7 Ind. Dec. (n. s.) 

650. 

(4) 6 N, W. P. H. C. tt. 210. 

(6) 4 A. L. J. :U2; A. W. X. (1907) 139; 29 A. 429. 


quiesced in the filing of the application. 
There are so many defendants in the case 
and so it is impossible to say whether 
all the defendants were present or they 
acquiesced in that application. As a 
matter of fact the parties had the appeal 
heard and decided by the Judge and in 
this Court the defendants contest the 
application for reference filed before the 
Judge. 

The definition of Pleader given in clause 
5 of section 2 of the Code of Civil 
Procedure makes it clear that the position 
of a Pleader is that of an agent in 
relation to his client and his power is, 
therefore, created entirely by the Vakalat- 
namah given to him by his client. 

In this case there is no express authority 
in either of the Vakalatnamahs tiled on behalf 
of the plainttfP or the defendants to refer the 
matter to arbitration. I, therefore, hold 
that the application has been filed without 
any authority at all. Under rule 1 of the 
Second Schedule an application for an order 
for reference to arbitration must be made 
by all the parties interested and that ap- 
plication must be in writing. In this case 
there was no application in writing nude 
by the parties themselves nor by their 
authorised agents. The application was, 
therefore, rightly rejected by the lower 
Court, 

On behalf of the respondents it was also 
contended that all the parties to the suit 
were not made parties to the application 
for reference to arbitration. This was the 
view taken by the learned Subordinate 
Judge. The point is a controversial one. 
Rule 1, as it now stands, is different from 
the corresponding section 506 of the old 
Code of Civil Procedure. In the plaoe of 
all the parties to the suit in the old Code 
we have in the present Code *‘all the 
parties interested.” This obviously means 
that all the parties interested in the litiga- 
tion only need be parties to the application. 
It is a question of fact in each case as to 
who are the parties interested in the 
litigation. In the present case upon the 
pleading the defendants Nos. 6 to 9 do not 
appear to have bsen interested in the litiga- 
tion; they were expressly named as pro forma 
defendants and were made defendants with 
the express words that they need not 
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enter appearance in case they had no 
objection to the claim of the plaintiff. As 
a matter of fact they did not appear at any 
stage of the litigation. It is needless to 
say more upon the point, for, as already 
observed, there was no proper application 
before the lower Court as required by 
the Second Schedule. It was argued, how- 
ever, on behalf of the appellant that clause 2 
of rule 1 of the Schedule requiring that the 
application shall be in writing is only 
directory and not mandatory, and that the 
application may be made orally by the parties. 

Reliance has been placed upon the 
ruling in Abdul Hamid v. Iliaz-ud~din ifi) 
for the above contention. In that case the 
application was made orally by the parties 
who were identified by their respective 
Pleaders before the Court and their applica- 
tion was reduced in writing by the Court 
itself, and the matter was thereupon referred 
un^er the orders of the Court to arbitration. 
The facta in that case are quite dissimilar 
to the facts in the present case and in the 
particular circumstances of that case the 
requirements of the rule might be taken to 
have been complied with. 1, therefore, hold 
that there is no substance in the contention 
of the learned Vakil for the appellant. This 
is the only ground upon which the appeal 
has been pressed before me. 

The learned Vakil made a passing 
reference in the course of his argument 
that he was entitled to a modification of 
the decree of the Court below in that 
be should have been allowed a right of 
easement to go over the land of the 
defendants in order to repair his wall. 
This point does not appear to have been 
pressed in the Courts below and there is 
no reference to it at all in the judgment 
of either Court. It has not been seriously 
pressed before me as well, and I do not 
think that there is any force at all in the 
contention. Apart from its having been 
raised at a late stage, it should not be 
permitted in second appeal unless there is 
a substantial ground for the new point to 
be raised. I, therefore, dismiss this appeal 
with costs. 

Appeal dismissed, 

(6) 80 A. 82; 4 A. L. J. 691; A. W. N. (1907) 273. 


ALLAHABAD HIGH COURT. 

Civil Revision No. 46 or 1917. 

July, 2 1917. 

Present: — Mr. Justice Piggott. 

RAM NATH— Plaintiff — Applicant 
versus 

SEKHDAR SINGH— Defendant— 

Opp site Party. 

Pronlncial, iJaii'ir.'i ()otvrf>< Act (IK. of 18S7>I, 

Sc/i: IL^ Art. H -Sii'if ptirlif'r for f<hct.ro of real ^ 

irfi 'lticr suit for rent —Jiu i.oliclion, of Soinll Guo.sc 
Court. 

Uofomlanl , in cnnsiilrM-iii inn ot* l)nin,‘;- ridniiM.cMl m.s a 
parLnnr in l,Un ])hiinlj'lTs iLMiuiicy, Jigrutid to payLoMn-, 
lati.ji- a ••i*rl,:iin sum Uis fstini'ituil sliaro of tlic 
r(mt. of f ill’ li'ilillnL^: 

Ifrt.f that tlio piiyinmit was not nMit. wiMiin tlii^ 
nioanini^iif Ari.it’lo S, Solrnliili* il, of flif* Prov'iiuasil 
.Small CansoH Courts Art, «f> that a suit for its 
m.MO'ery sv.'is co^j^nizaliltt l.»y a Court of Small Causos, 
[[). M, rol . 1 . ’ 

Civil raviaioii from an order of the 
Judge of the Court of Small Causes, 
Patehpur. 

FACTS. — Plaintiff was the tenant of 
certain land. He took the defendant in 
as a partner in the tenancy and they 
agreed to cultivate the holding jointly and 
to divide the crops equally. The rent of 
the holding was estimated at Rs. 60 and 
defendant agreed to pay to the plaintiff 
Rs. HO annually as his share of the rent. 
Defendant failed to make the payment 
and plaintiff thereupon instituted a suit 
for the recovery of the sum in the Revenue 
Court. That Court held that the relation- 
ship between the parties was not that of 
tenant and sub tenant and that, therefore, 
it had no jurisdiction to entertain the 
suit. The plaintiff then brought a suit to 
recover the sum in a Court of Small 
Causes. That Court, however, also declined 
to entertain the suit on the ground that 
it was a suit for rent and was, therefore, 
excluded from the cognisance of a Court 
of Small Causes by Article 8 of Schedule II 
of the Provincial Small Causes Courts Act. 
Plaintiff applied to the High Court in 
revision. 

Mr. /, N, Mukerji, for the Applicant. 

Mr. Bhagwati Shankar, for the Opposite 
Party. 

JUDGMENT. — This was a suit for money 
in a Court of Small Causes. That Court 
has refused to entertain it on the ground 
that it is not cognizable by that Court, 
being a suit for rent. It presumably 
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refers to paragraph (8) of the Second 
Schedule to the Provincial Small Causes 
Courts Act, IX of 1867. If it were 
a suit for rent at all it, would he cogniz- 
able by a Revenue Court under the pro- 
visions of the Tenancy Act, and the Reve- 
nue Court has already refused to entertain 
a claim for this money, though the defend- 
ant is not to blame for this. On the 
plaint as drafted the claim is for damages 
for breach of a contract. I r^et aside the 
order of the Court below and direct the 
Court to re- admit the suit on to its hie 
of pending cases and to dispose of it accord- 
ing to law. Costs here and hitherto will 
abide the event. 

AppUcatiriv nlloxct'J\ Cause rtmanded. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Second Ciml Appeal No. 29 of 191 T). 

September 14, 1917. 
r resent: — Mr. Pratt, J. C., and Mr. 

Hayward, A. J. C. 

The Firm ok HHAWANDAS FEROOMAL 

— APPKf.LANTJ^ 
versus 

MENGHRAJ and othbr.s — Respondents. 

t-lxfcal ivu — iiisfdlmcn t tivrice — Ih'faul f - A rrrftia //#•<• 
of urerdur imftalmejtti!, irheihfu' ^ <»/ v aivn — 

Wliorr a <l<*LT<-c ]ii(»vi<l«‘h for }iiiyiiu-ii( by 
DicMits siibjcrf l;o tlic coiulition of f lie entire ile<-ret.-il 
iiitioiiiii beeoiiiii)t( ])ayal»le uf once on failure to pay 
any lixcil iiuinber ol’ instaliiKMits regularly, the iijere 
:fcceeptance of overdue iiistaliiienis by iJie decree- 
holder is not ol' itself Huftieieni proof of waiver on 
Ids i>art to execute tin* decive for the entire amount. 
I p. 324, col, 2.] 

Wliethor the pa^miciii and acceptitneo of an oveidiie 
instulniciit is to be treated us a payment, regularly 
made in satisfae.tinii of the irisiairiients due, j«o as lo 
extend tb(‘ ]>eriod of limitation for cxoeidion ofiho 
decree, is a ((uestion of fact. | p. 324, col. 2 1 

Appeal against the decision of the Joint 
Judge, Hyderabad. 

Mr. Fatehchand AsudomaU for the Appel- 
lants. 

Mr. Tej'imal Hassomal, for the Respond- 

«iib. 


JUDGMENT. 

Pkatt, j. C. — This is a second appeal 
from an order made in appeal by the 
Joint Judge of Hyderabad, dismissing the 
appellants’ application for execution of an 
instalment decree made on the 5th Novem- 
ber 1909. The decree provided for 
payment of a decretal pum of Rs. 1,800 
by instalments of Rs. 35 per mensem, 
the first instalment being payable on 1 3th 
November 1909. The appellant alleged that 
he had received the sum of Rs. 300 by 
9 different payments of Rs. 30, Rs 40, and 
Rs. 50 between the 2ijd Januaiy 1911 and 
24th December 1912. The darkhast was 
dismissed as time-barred because the decree 
provided that when 3 consecutive instal- 
ments fell due the defendant should pay 
the decretal money at once. This default 
had, cii the appellants’ own showing, oc- 
curred in January 1910. I' he point raised 
in appeal is that the appellants had waived 
their right to enforce the default pro- 
vision in the decree. It has been held that 
the mere acceptance of overdue instalments 
is not of itself suliicient proof of waiver, 
see the case of Kashirani v. Putidn (1) 
and Kimatrai v. Wadero Sher Mahomed 
Khan (2). There is no other evidence 
of waiver in this case beyond the ac- 
ceptance of overdue instalments and the 
fact that the appellants are now seeking 
to enforce the same provision in the decree 
is not consistent with the plea that they 
had waived it. The question whether the 
acceptance of overdue intstalments has the 
effect of extending the priod of limitation is 
one which was decided here as in the High 
Court of Bombay on the doctrine of mutual 
estoppel and the question here is, 
whether by paying and accepting these 
instalments, parties understood that -they 
were to proceed on the footing that 
these Rs. 3li ) were to be treated as 
having been paid regularly in satisfaction 
of the first S or 9 instalments. This is 
really a question of fact. The lower 
Courts have come to the conclusion that 
no such estoppel was worked because the 
first payment was made 14 months after 
the first instalment was due and the 
payments were not made regularly or in 

(1) 27 B. 1; 4 Bom. L. R. 688. 

(2) 25 Ind. Cas. 036i 8 S. L. R. 63. 
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numa which were ea^ivalent of any one 
instalment or a multiple of aiiy one 
instalment. This is a iindingf of fact 
with which we cannot interfere in second 
appeal. 

We accordingly confirm the decree of 
the lower Court and dismiss this appeal 
with costs. 

A fipeal dismisstsd. 


PUNJAB CHIEF COURT. 

SficoND Civil Appeal No. 2883 ok 1915. 

February 2, 1918. 

Present: — Mr. Justice Leslie Jones. 

Musnmmal SEOTl an another — 

Pl AINTI KFS— A PPE LL ANTS 
versus 

BHAGIRATH and another — 
Defendants — Respondents. 

Limitation Act (I X oj s, lO-Tmaf—Assinn^ 

ment of land — Suit for possession — Lirnitntion. 

Where aa the i-esult of a mutual arrangeiuenl 
plaintiff asaignf'd some limtl to the defendant who 
was to remain in possession of it taking profits and 
hearing loss until the tonnination of the assignment: 

Heldf that a suit to recover possession of the land 
by the plaintiff was governed by section 10 of the 
lamitation Act. [p. 326, col. 1.] 

Second appeal from the decree of the 
Additional Judge, Kangra, dated the 14th 
July 1915, reversing that of the Munsif, 3rd 
Class, Kangra, dated the 17th of May 1915, 
decreeing the claim. 

Mr. Mukand Lai Puri, for the Appellants. 

Bakshi Tek Chand, for Bhagirath Re- 
spondent. 

JUDGMENT. — This suit i elates to a small 
property in Tika Kaohher, Dhakhli Ghorkari, 
a village in the Kangra District. 

According to a statement in the Record 
of Rights of ISC!* the then owners had 
assigned it three years previously to the 
predecessors- in 'interest of the present 
defendants, who were in possession as 
assignees according to mutual arrangement 
and would so continue taking profit and 
bearing loss until the assignment terminated. 
The assignors were shown in the proprietary 
column of the records as tafwiz kuntndgan and 
the assignees were shown in the same column 
as mufawwaz alaihim. The same entries re- 


appeared in the Settlement of 1891 and again 
in that of 1910. 

In 1914 the plaintiffs as representatives 
of the original a^nignora appliei for mutation 
in their own favour and on their application 
being refused by the Revenue Officer institut- 
ed the present suit for possession. 

In the Court of the Munsif they obtained 
a decree but on appeal their suit was dis- 
missed by the Additional Judge. They have 
now preferred a second appeal to this Court. 

The question is whether the suit 
is one governed by section 10 of the 
Limitation Act. Counsel for the appellants 
relies on Mitra Lai Sahi v. Rajib Lochan 
Joski (1). That was a case in which 
certain land had been left by the owners 
in the custody of another person, on the 
condition that it should be restored to 
them or their representatives whenever 
either should demand it and it was held 
that the trust originally granted was not 
a constructive but an express trust, to 
which section 10 of the Limitation Act 
applied. 

Counsel for the respondents has cited 
Roshan ud^Din v. Patta (2), Shera v. 
Qutha (3), FazJ JHu v. Shah Muhammad 
( 4 ), Phan Singh v. Har Narain (5) and 
Rarkat v, Daulot (6). All of these were 
cases in which it was urged that the 
persons in possession were holding a.s 
trustees, because it had been laid down in 
the Records of Rights that when the 
absentees returned and wanted the land it 
would be restored to them. It was oon- 
shtently held that entries of this kind did not 
constitute a trust and it was held that the 
defendants had acquired adverse possession 
after abandonment of the original owners. 

In none of the oases, however, was 
there any indication that the persons in 
possession had obtained the land as the 
result of an arrangement with the original 
owners. Rather they had taken possession 
as the result of an abandonment which had 
already ooonrred. Under such oircamstances 
obviously no trust is created, but in the 

(1) A. W. N. (1905) 89; 2 A. h. J. 247. 

(2) 78 P. E. 1876. 

(3) 38 P. B. 1878. 

(4i Ul P.H. 1883. 

(6) 3 Ind. Gas. 699; 86 P. R. 1909; 136 P. IV. R. 
1909 

(8) 4 A. 1«7; A. W. N. (IR»«2) 3; 2 Ind. Dbo (k. «.) 
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present: case it is clear that the possession of 
the defendants was the result not of abandon- 
ment but of what is expressly described as 
a mutual agrreement and one which dated 
from the time when the defendants first 
obtained possession. For these reasons the 
present case is distinguishable from those on 
which Counsel for the respondents has relied. 

Here there is an express trust, the land 
having been made over to the assignees to 
hold for the assignors. 

1 hold, therefore, that the suit is within 
time, and accepting the appeal, set aside 
the decree of the lower Appellate Court 
and restore that of the Munsif. The plaint- 
iffs will get costs throughout. 

Appeal accepted. 


PATNA HIGH COURT. 

Appeals krom Apj’ellate Decrees 
Nos. 1465 TO 1471 ok 1916. 

February 12, 1918. 

-Mr. Justice Roe and Mr. Justice 
Jwala Prasad. 

Baja DIIAICKSWAR PRASAD NARAIN 
SINGH AND anotueu— Plaintiffs — 
Appellants 
versus 

POOKHAR PANDAY and others— 

D EFE N DA NTS — Re S PON DEN TS. 

Civil Procf'diur Cod,^ (Act n, 11— Kps 

jiulioiita — Refusal of Court to diridc iasiit-. 

TJion^ csni bo no rt'i< JiLdienta iiiulor yeef ion 11 of 
the Civil Proerdure Code unless t lie issue was heard 
ami finally decided by the Courj.. | p. 327, cols. 1 r>.] 

The leiiisal of the ( ourl to defermino an issue 
raised in a case does not opej’ate as rrs Judicatu in a 
subsequent suit. [ p. 328. col. z. \ 

Appeals from a decision of the District 
Judge, Gaya. 

Messrs. Gangadhar Das and G. D, Singh, tor 
the Appellants. 

Mr. Kailash Pali, for the Respondents 
JUDGMENT. 

Jwala Prasad, J. — These appeals arise out 
of suits for rent brought by the appellants 
against the respondents for the years 1317 


to 1320 P'asU. The claim for 1317 and 

1318 was hhaoli and naqdi. The Subor- 
dinate Judge decreed the claims in all the 
suits in part. The learned District Judge 
in appeal further reduced the claim for 
the years 1319 and 1320 to the amount 
admitted by the defendants-respondents. 

As regards the claim for hhault rent for 
1317 and 1318, the learned District tiudge 
set aside the decree of the Subordinate 
Judge and dismissed the suit on the ground 
that the claim was barred by the principle 
of res judicata. Tlie plaintiffs have, there- 
fore, come to this Court in second appeal. 
The following contentions have been raised 
on their behalf: — 

(1) That the learned District Judge 
wrongly applied the principle of res judicata 
to the claim for 1317 and 1318. 

(2) That the learned District Judge 
should not have allowed hhaoli rent for 

1319 and 1320 according to the admission 
of the defendants, but should have allowed 
the amount determined by the Subordinate 
Judge. 

The amount of nagii rent allowed by 
the District Judge in respect of the years 
1319 and 1320 ha.s not been disputed in 
this appeal. 

As to the second contention, the District 
Judge has recorded a clear tindiiig of fact 
that the plaintiffs had given no deBnite 
idea of the amount of outturn. This 
finding has been arrived at upon the 
consideration of the plaint and the evidence 
given in the case, notably of the Patwari 
who admitted in his evidence that no 
appraisement or even detailed estimate of 
the crop was made in respect of the lands 
of the tenants sued. There is absolutely no 
reason why tin's finding should be disturbed 
in second appeal. This disposes of the 
cjiitentiori of the appellants so far as the 
claim fur the years 1319 and 1-:2J is con- 
cerned. 

The first contention of the appellants 
deserves a more careful co»isideration. The 
principle of res judicata has been applied 
upon an earlier decision in Title Suit No. 
87 of 1912 by the then Subordinate Judge 
of (iaya, Jiabii Piayag Nath, of the claim 
of the plaintiff in respec"^ of the years 
1317 and 1318. In that suit the finding 
of the Subordinate Judge vvas as follows; — . 
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“it is, therefore, impossible to asoertain in 
these suits the quantity and kind of crops 
in defendant’s hhaoli lands. The determina- 
tion of the question involved in this issue 
No. 4 must be left for separate rent suits 
to be hereafter brought by the plaintiff”. 

The judgment was concluded in the follow- 
ing words: — 

“That the plaintiffs’ claim for rent of 
hhaoli land be dismissed leaving the plaintiffs 
at liberty to sue for the rent of such land.” 
The decree prepared in the suit also contains 
the same words. 

The defendants in that case went in 
appeal to the High Court and objected to 
the aforesaid order of the Subordinate 
Judge giving liberty to the plaintiffs to 
bring another suit for the rent for the 
years in claim. The ground taken in the 
memorandum of appeal is as follows: — 

“That the plaintiffs not being able to 
prove their claim the lower Court should 
have dismissed it and was not justified in 
ordering that the plaintiffs were at liberty 
to bring another suit for its recovery, 
specially when no such prayer was made 
by the plaintiffs”. 

Upon the above point taken in appeal, 
his Lordship of the Calcutta High Court 
(Fletcher, J.) observed as follows: — 

“The lower Court has left the question 
as to the amount of rent open to be settled 
in any future suit that miy ba brought 
by the parties. We do not fxpress any 
opinion as to whether the Judge had or 
had not the power of giving the plaintiffs 
the liberty to withdraw from the suit so 
far as that claim is concerned. That 
must be decided in proper proceedings that 
the plaintiffs may choose to institute”. 

The result was that the order of the 
Subordinate Judge leaving the question to 
be decided in another suit by the plaintiffs 
remained undisturbed by the High Court. 
I do not think the plaintiffs are precluded 
from laying their present claim for the 
hhaoli rent for the years 1317 and 1318 
by reason of the above order of the 
Subordinate Judge in their former suit. 
Although an issue was raised in that suit, 
yet the Subordinate Judge rightly or wrongly 
did not decide the issue and there can be 
no res judicata under section 11 unless the 
•ssue was “heard and finally decided” by 


the Court. This is an essential condition 
for the application of the principle of res 
judicata. 

The learned District Judge has relied 
on Suhh Lai v. Bhikhi (1). But in that 
case it was held upon evidence that the 
plaintiff was entitled to one-third share of 
the land in suit. The issue about the 
title of the plaintiff was decided and de- 
termined; yet the Munsif wrongly dismissed 

the suit, adding that his order will not 
prevent the plaintiff from instituting an- 
other suit for the one-third share decided 
in his favour. The second suit by the 
plaintiff brought for possession of the one- 
third share was held barred by res judicata 
on the ground that his title was declared 
and decided in the first suit and that the 
Munsif wrongly dismissed the whole claim 
instead of granting him relief in respect 
of one- third interest to which he was 
entitled and the plaintiff could rectify the 
decree by a review or an appeal, it was 
pointed out by Mahmud, J., that “ where 
an issue has been raised and evidence 
received and adjudication arrived at, the 
suit does become res judicattC\ This ruling, 
therefore, does not apply to the present 
ease, inasmuch as although an issue was 
raised there was no adjudication arrived 
at by the Subordinate Judge in the first 
suit. 

The present case i.s rather similar to the 
of Uam Charan Buhard'ir v. Reaz u i din 
(2), where the Courts declined to decide 
the issue and dismissed the plaintiff’s suit 
without prejudice to his right to bring a 
fresh suit for possession of the same lands. 
It was held that what ‘*wa8 left undecided 
in the former suit cannot be said to have 
been heard and finally decided within the 
meaning of section 13 of the Code”. The 
folio 9 <riDg observation in that case applies 
to this case as well: — 

“it may be that in the former suit both 
Courts ought, properly speaking, to have 
insisted on proper issues being raised, and 
to have tried those issues upon the best 
evidence that the parties could adduce. 
But wo are not prepared to say that the 
course taken by those Courts was ultra 

(1) 11 A 1*'7; A. W. X. ( 18 S'.r/ 1.1 Ind \ht 
(n. s) 5 IS. 

(2) 10 0. S’jC: 5 Deo. (n. s ) 07 J, 
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virea. They considered, rightly or wrongly, 
that they were not in a position to try the 
main question in the cause.” 

In l ingmead v. Maple (S) the plaintiff’s 
suit was dismissed without prejudice to his 
right to bring another suit. It was held 
that the subsequent action by the plaintiff 
was not barred by the principle res 
indicata. Willes, .1., laid down that “the 
conditions for the exclusion of jurisdiction 
on the ground of res judicata are that the 
same identical matters shall have come in 
question already in a Court of competent 
jurisdiction, that the matter shall have been 
controverted and that it shall have been finally 
decided.” 

The above principle is affirmed by Lord 
Maoiiaghten in SJieosagar Singh v. iSita^ 
ram Singh (4), where his Lordship says as 
follows: — “To support a plea of res Judicata 
it is not enough that the parties are the 
same and that the same matter is in issue. 
The matter must have been heard and finally 
decided’.” 

That case is much stronger than the 
present one, as in that case the plaintiff’s 
suit was dismissed on merits by the Sub- 
ordinate Judge and in appeal the High 
Court, while dismissing the case, withheld 
any decision on the issue concerning the 
merits of the case. I'here can be 
no res judicata when the question is 
left open: vide Gungahishen Bhugut v. 
liaghoonath Ojha (5), Chnnder Ouornar Mitter 
V. Sth Sundari Dassee ((>) and Ghnrphekni v. 
Purmeshar Dayal Duhey (7). 

In the Privy Council case of Parsotam Gir v, 
Narbada Gir (8), where the plaintiff’s suit was 
dismissed by the High Court of Allahabxd 
leaving it '.open to the plaintiffs to institute 
a fresh suit, it was held by their Lordships 
of the Privy Council that the former judg- 
ment did not operate as res judicata^ on the 
ground that (he Judges in the former suit did 

(3) (1805) J8 C. B. (n. s.) 250; lU E. U. 441; II 
Jiir. (n. 8.) 177; 12 L. T. (n. 8.) 143; 1.3 W. K> 469; 144 
Jl. B . 482. 

(4) 24 I. A. 63 at p. 68; 24 0. 616; 1 C. W. N. 297; 
7 Sai* P. 0. J. 124; 12 Ind. Dec. N. 8 ) 1079. 

(5) 7 0. 381; 9 0. L. R. 34; 3 Ind. Dec iN. 8.) 794. 

(6; 8 C. 631, at p. 632; 1 1 0. L. R. 22; 4 Ind Dec. 

(n. b.) 406. 

(7) 5 C. L. J 653. 

(8) 21 A. 505; 1 Bom. L. R. 700; 3 O. W. N 5l7; 
26 I. A. 175; 7 8nr. P. C. J 638; 9 Ind. Dec. (n. s.) 
1028. 


not intend to decide anything as between the 
parties and left it open to the plaintitf.s to 
institute a suit against the defendant. 

As to the contention about the order of the 
Court giving the plaintiff liberty to bring 
another suit it was answered by their Lord- 
ships of the Privy Council in the follow- 
inur words: — 

The question is not whether the judg* 
merit of the High Court in 1886 was right, 
but whether it did or did not finally decide the 
...question as between Nepal Gir and Narbada 
Gir. It would be a contradiction in terms to say 
that the Court had hnally decided the matters 
which it expressly left ^untouched and un- 
decided.’ ” 

The learned District Judge has triej to 
distinguish the aforesaid Privy Council ruling 
on the ground that The Privy Council had 
before it two unintelligible judgments and, 
therefore, it was not possible to say with 
certainty that the question at issue in the 
second suit had been at issue in the first 
suit. ” This is not the ground upon which 
their Lordships of the Privy Council held 
that the principle of res judicata did not 
apply. 

The ground was that the question was 
left undecided as is clear from the following 
words : — 

“One thing, however, is plain; the learned 
Judges in 1886 did not intend to decide 
anything as between Nepal Gir and Narbada 
Gir.” 

Their Lordship.s of the Privy Council in 
a recent case, Ahiullah Ashgar Ali Khan v. 
Ganesh Das (9*, have held that the principle 
of res jndicafa. did not apply where the Court 
of Appeal refused to determine the issue. 

It i.sthus clear from the summary of the de- 
cisions referred to above that the refusal of 
the Court to determine an issue does not 
operate as res judicata. It dees not matter 
whether the Court was right or wrong in 
refusing to try the issue, or in giving 
liberty to bring another suit. The Code of 
Civil Procedure in section IL has clearly laid 
down that the matter must have been “ heard 
and finally decided ” in order to apply the 
bar of res judicata to a subsequent suit, 

(9) 42 Ind. Clas. 959; 34 M. D. J. 12; 128 P. W. R. 
19 7: 22 M L. T. 451; 2 i C. V7 N 121; ,8 P. 1. W. 
38!; 26 0. L. f. 568; 15 A. L. J. 889; 19 Bom. L. R. 
97^; 7 li. W. 62; 1.12 P. L. R. 1917; (19J8) M. W. N- 
7 (P. C.), 



INDIAN CASES. 


20 


Vol. XLV] 

MUHAMMAD FaIYa/ AU KHAN V. ReHAHI, 

1, therefore, hold that the claim of tho 
plaintiffs for the bhaoli rent of 1U7 and 
1318 was not barred by reason of the de- 
cision in the former Suit No. 87 of 1912 
and that the plaintiffs are entitled to a decree 
for the amount of rent proved by them for 
the years 1317 and 1318. The case must, 
therefore, be remanded to the lower Appel- 
late Court to determine the amount of rent 
that the plaintiffs are entitled to for the 
years 1317 and 13.8 and to return its 
tinuingto this Court by the 1st April. 

Roe, J. — 1 agree that it is not res judicata 
that the appellants are not entitled to any 
rent at all for the years 1317 and 1318, and, 
therefore, concur in the proposed order re- 
manding the case for a trial of the issue; 
what amount is due for the years 1317 and 
1318. I do not consider it necessary to 
decide at present whether anything at all 
was decided by the previous litigation. 

Case remanded. 


ALLAHABAD HIGH COURT. 

FULL BENCH. 

Srdn!) Civri. Appead No. 357 ok 1916. 
July 17, 1917. 

Present: ^S\r George Knox, Kt., Ag. Chief 
Justice, Mr. Justice Tudhall and 
Mr, Justice Rafique. 

MUHAMM AD EAIYAZ ALl KHAN— 
I’nviNTiKK — A ppellant 
v>ersus 

BEHARl AND ANOTHER — Defendants — 

HeSPON DENTS. 

Wajib-ul-arz, entry »«■, value of — Uarjote, payment of 
— Suit to recover parjote, maintain ability of, 

"HUo, wajih’iil-arz id a villago recorded that v.\QTy 
shopkoepor in the village was liabh? to pay parjofr 
at a certain rate; 

ffeJd, that tho entry pointed to the fact that the 
payment was based on agroemont and not on custom 
and that being rent payable in kind under the terms 

the wajih-ul-arz it could bo rooovorod by suit, [p, 
330, col. 1.] 

Second appeal from a decree of the First 
Additional Judge, Aligarh, dated the 1st of 
December 1915, confirming a decree of the 
Munsif, Bulandshahr, dated the 25th of 
August 1915. 

Maulvi Tqhil Ahmad^ for the Appellant. 

Munsln Ptinna LH^ for the Respondents. 

JUDGMENT. -This appeal arises out of 
a suit brought by Nawab Mumtaz ud- 
Faiyaz Ali Khan, who in bis plaint 


sets himself nut as, and who is further 
admitted to be, the sole Zemindar of the 
village to which this appeal relates. The 
respondents are in the plaint described as* 
the village Banias and as being shop- 
keepers in the said village. The plaintiff 
is claiming 12 maunds of cotton seeds or 
the value thereof. It is true that in the 
plaint the plaintiff set out that there was 
a custom of such payment in the village. 
This amount of the seeds is payable for 
each shop occupied by the Banias in the 
Bazar. But in the written statement, 
which was filed, we note that the respondents 
themselves alleged that at the most the 
entry in the wafib uharz amounts to an 
agreement between themselves and the 
plaintiff, the terms of which expired at 
the end of the former Settlement of 1866. 
As the case went on, it is evident that the 
Courts below tried the question between 
the plaintiff and the defendants as a ques- 
tion of par'iote. The Court of first 
instance held that the payment of this 
parifote was a custom proved. He says 
that it is parjote or ground-rent and not 
a cess and cannot be called illegal and 
the icajib’^uharz of 1866 is a good evidence 
of the custom set up by the plaintiff but 
the Court went on to hold that the custom 
had fallen into desuetude and dismissed 
the claim of the plaintiff. The plaintiff 
went in appeal to the District Judge of 
Aligarh. That Court took a different 
view from the Court of the fir.st instance 
and held that the custom to take ground- 
rent had not been proved. It, therefore, 
dismissed the appeal. 

The plaintiff comes here in second appeal and 
the first plea taken by him is that the entry in 
the wajih-ul arz is a record of custom and 
proves the custom set up by the plaintiff- 
appellant, and a further plea is taken that 
in any case the plaintiff appellant is 
entitled to get a reasonable rent of the land 
in tho possession of the defendants-respon- 
dents. We are of opinion that the word 
custom throughout has been wrongly used. 
In case of an agreement between the 
plaintiff and the defendants it can never 
be said for a moment that the rent they 
paid was rent payable by force of custom. 
The word used in the wajih ul arz is Parjote 
and points to the fact that if the payment 
of anything from the respondents to tl^^ 
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appellant was due, it was a matter based 
upon some agreement in the first instance. 
At first sight the way in whioh this pay- 
ment was to be made may strike one as 
somewhat strange, bat it is not so strange 
as to be impossible. The definition of 
rent sanctions the view that rent may be 
something paid in cash and also something 
paid in kind. When this is borne in 
mind, we are of opinion that the lower 
Appellate Court has approached the evidenoe 
it had to consider from a wrong point of 
view. There is on the record the wajih-uU 
arz of 1870. We had that waiih^uharz 
read to us and we see nothing in the 
language which will justify the inference 
that the matters recorded in paragraph 
two * were unlikely or improbable. We 
look upon that paper as a statement made 
fifty years ago, more or less, by a person 
who was qualified and had the knowledge 
necessary to make it. It is not a statement 
narrating a tradition, hut it is a statement 
by a person possessing an interest and an 
existing right in the village. It is ex- 
tremely improbable that the person was 
making a statement to perpetrate a fraud 
or was making a statement whioh was 
false to be used tifiy years afterwards. 
There was nothing to rebut that statement 
and we hold that the payment of parjote 
by the respondents to the appellant is 
proved thereby. 

We accordingly set aside the decrees of 
both the Courts below and decree the 
plaintiff’s claim with costs in all Courts 
and future interest at the usual rate. 

Appe al decreed, 

* liefiayu intulihuht drh lirnya iHihln liya Jala 

hai \nr hafuif parjoiv hiiakindgan deh gt- 

hatajgil zael liya jata hai: Bahai parjota ml 
taniam; haiHialan hazar fi dukav hinnula ck 
man; 


PATNA HIGH COURT. 

Second Civil Appeal No. H460 of 191.1. 
August 3, 1917. 

Present: — Mr. Justice Mullick and Mr. 
Justice Atkinson. 

CHULH AI — A PPELLANT 
versus 

BAUA BUKSH SETH and others— 
Respondents. 

C onstnict ion of document-- Sale-deed, 'ivhcther can 
he treated as deed of gift on failure of cofieideration. 


VVJioro a debJ purporting to be a deed of Hale 
fails for want of considomtion, it is not open to tho 
Court, in the absence of any indication in the deed 
itself, to treat it as adood of gift. [p. 831, col. 1.] 

A deed must l>e oonstrued by what appears within 
the four coruors of the document itself and the 
Court cannot go outsirh^ the deed for the purpose ol 
Hhfiwiiig the iiit Pillion of the iiiaker. [p. 331, col. 2.j 

Igmnil Mugmjee Mookerdum v. Hajh Boo, 10 C. W. 
X. 570; 3 A. L.' .1. 363; 3 C. L. J. 484; 8 Bom. h. R. 
379; 16 M. L. .1. 166; 1 M. L. T. 137; 33 0.773; 3.3 1. 
A. 86 (P. C.), distinguished. 

Appeal against the decision of the Judicial 
Commissioner, Chota Nagpur, dated the 12th 
June 1913, reversing a decision of the Munsif, 
Hazaribagh, dated the 3l8t May 1912. 

Air. Atnl Krishna forthe Appellant. 

Mr. Jamini Mohan MuJcetji, for the Re- 
spondents. 

JUDGMENT.— The plaintiffs in this 
action seek a declaration that the defendants 
Nos. 1 to 4 have no right to share in the bouse 
forming the subject-matter of this Bait, 
The facts shortly stated are that one Gopal, 
who was the common ancestor of the 
defendants, lived with his two grandsons, 
Hatim and Seru. The other members of the 
family had separated from him, to this 
extent, that they did not live with him and 
the daughters who were married resided in 
their own houses with their husbands. 
Copal, who was a man of advanced age, 
resided with his two grandsons, Hatim and 
Seru? and it is alleged that on the 22nd 
April 1S9J, Gopal disposed of his interest in 
the two houses which he had by transferring 
them to Hatim and 5;eru. The kebiila which 
was executed by Gopal appears on its face to 
be a deed of absolute sale and the considera- 
tion money specified therein to support the 
transaction is the sum of Rs. ICO. At the 
time that the deed was executed Hatim and 
Seru were quite young, and although they 
are described in the deed of sale as shop- 
keepers, the learned Judge on appeal seems 
to think that it was quite impossible for 
Hatim and Seru to have had the means of 
paying the money specified in the sale^deed. 
Hatim got into difficulties and his creditors 
proceeded against him and obtained a decree 
and on foot of that decree proceeded againot 
these two houses to realise the amount of 
their debt. In that execution proceeding 
Sain objected that the houses were partly 
his and that Hatim was only entitled to a 
half share in each bouse. Accordingly in 
tbqt matter the Court was pleased to exclude 
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the share of Sera from the execution proceed* 
inf?8 and the sale proceeded, and the plaint- 
iffs heoame decree-holder purchasers of 
Hatim’s interest in the houses alleged to have 
been conveyed hy the deed of the 22nd of 
April 1895. 

Then the members of GopaVs family other 
than Hatirn and Seru appeared on the scene 
and contended that Hatim and Seru never 
got possession of the houses, that they did 
not fonn part of the property of Hatim and 
i^'eru and that, therefore, the plaintiffs got 
nothing hy their purchase. 

Accordingly the contest lies between the 
plaintiff on the one hand and the members 
of Gopal’s family other than Hatim and 
Seru on the other. The members of Qopal’s 
family claimed that the houses in suit formed 
their property and that the plaintiffs acquired 
no title at all by virtue of their purchase in 
the execution proceeding. 

Everything turns in this case upon the true 
construction of the deed of sale, dated the 
22nd of April 1895. 

The learned Judge has ooirie to the con- 
clusion that no consideration money passed 
at all, that Hatim and Seru had no means 
with which to pay Rs. lOOas consideration 
money; and that, therefore, the document of 
the 22nd April 1895 was inoperative 
as a deed of sale. The learned Judge, 
however, eeems to think that although the 
deed is inoperative as a deed of sale, never- 
theless it was open to him in point of law to 
hold that the deed was a gift liaving regard 
to the intention of the party making it. 
Having considered the matter carefully in 
view of the authorities cited, we think that 
the learned Judge was wrong in coming to 
the conclusicn that the deed of the 22nd of 
April 1895 was a gift. The case of Ismail 
Musmjee Mookerdum v. Hafiz Boo (1) has 
been relied cn before us, but we are of opinion 
that the facts of that case are distinctly 
distinguishable from the facts of this case. 
In that case their Lordships were pleased to 
hold that although the deed in question 
was not on the face of it operative as a deed 
of sale, yet from its frame and from surround- 
ing circumstances it was clear that the 
intention of the donor in that case was to 

(0 10 C. W. N. 570; 3 A. L. J. 353; 3 C. L. J. 484; 
8 Bom. L K. 379; 16 M. L. J. 166; 1 M. L. T. 137; 33 
0, 773; 83 I. A. 86 (P. C.). 


make a gift and not a transaction by way 
of sale and purchase. But in the present 
case we do not find one single word or one 
single fact which would lead us to hold 
that the intention of the maker of the deed 
was to grant a gift. No such express or 
implied intention can be gathered from the 
deed itself. We are bound by the well-eslab- 
lished principle of law that the deed must 
be construed by what appears within the four 
corners of the document itself and that we 
cannot go outside the deed for the purpose of 
showing the intention of the maker. Acting 
upon that general principle, we can find 
nothing in the deed which would justify the 
conclusion that the deed was a deed of gift. 
Accordingly we hold that the learned Judge 
was wrong in coming to the conclusion he 
did; and that as no consideration passed to 
support the deed of sale dated the 22nd of 
April 1895, no title was acquired by Hatim 
and Seru in respect of the houses in suit and 
consequently the plaintiffs .acquired nothing 
by their purchase. 

We would accordingly set aside the order 
of the learned Judge and allow this appeal 
with costs. 

Appeal alhxced. 


PUNJAB CHIEF COURT. 

Sev-ond Civir. Appeal No. 2646 ok 1914. 

Mhrch 14, 1918. 

Present : — Mr. Justice LeRossignol and Mr. 

Justice Wilberforoe. 

GULAB— Dbfenpamt — Appellant 
versus 

BADHAW A— Plaintiff— Responlekt. 

Hryistnilion AcJ {KVJ oj 1908), s. 17 (2) (vi) 

Compronnar ffnfunh'ful in prorf'edintjn of Conrt^ trhelher 
comjnihorily rcylsfrahlr — Pnrfij tn compnoniaCy loliefhcr 
ran hriioj frcbli biiit — J^isfoppol. 

Wheiv ii com]>r<nniH(> enterod into by parties to a 
suit is embodied in Ibo proceedings of the Court, it 
does not require registration, [p. 332, eol. l.J * 

Tn a suit to recover possession of certain land the 
defendant pleado<l that the plnintitf had eerved him 
with a notice of ejectment and he liad brought a 
suit to contest thi? notice, whenmpon the parties 
reached a compromise wliereby the plaintiff ceded 
the land in dispute to the defendant andthe defendant 
withdnnv his suit in the Bevenue Court: 

IJeldy (O that the coin prom iso did not recjuire 
registration and secondary evidence of its contents 
was admissible: [p 332, col. 1.] 

(2) that by his admission of compromise before the 
Hevenue* Court the plaintiff having induced the 
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defondanr to withdraw hia suit in that Court, he wag 
now estopped from hriiiiririf: the present suit. [p. R32, 
rt>l. 1.] 

Second appeal from the decree of the District 
Judge, Lyailpur, dated the 10th October 
1914, reversing that of the Subordinate 
Judge, 2nd Class, Lyailpur, dated the 81st 
of March 1914, dismissing the claim with 
costs. 

Bakhshi Tek i 'liand^ for the Appellant. 

Mr. Gohind Bam^ for the Respondent. 

JUDGM ENT.— In this case the plaintiff 
and the respondent are brothers and the 
plaintifP sues to recover one- third of a 
square from the defendant. The defendant’s 
plea was that when the plaint! IT had 
served him with a notice of ejectment, 
he had brought a suit in the Revenue 
Court to contest that not ce, whereupon 
the parties reached a compromise whereby 
the plaintiif ceded the land in dispute to 
the defendant and defendant withdrew his 
suit in the Revenue Court. The first Court 
found that such a compromise had been 
effected and that the land in suit had 
been given by the plaintiff to the defend- 
ant, and dismissed the suit. On appeal 
the learned District Judge has decreed for 
the plaintiff, on the ground that before 
the parties recorded a compromise in the 
Revenue Court an agreement to get muta- 
tion of the land effected had been executed, 
that the agreement had not been registered 
and consequently had not been produced 
by the defendant and, therefore, no .second- 
ary evidence of the contents of the 
document could be received. This reasoning, 
in our opinion, is unsound. The compro- 
mise was recited to the Revenue Court 
and that Court embodied in its proceedings 
the es.sential portions of the compromise 
and taking oogni/.ince of them dismissed 
the present defendant’s suit at his request. 
The compromise being embodied in the 
proceedings of the Court required no 
registration. Further the case is a clear 
one of estoppel. By his admission of the 
compromise before the Revenue Court the 
plaintiff induced his brother to withdfaw 
his suit, a course which otherwise he 
would not have adopted. 

For these reasons we accept the appeal 
and restore the decree of the first Court with 
costs throughout. 

Appeal accepted. 


PATNA HIGH COURT. 

Second Civil Appeal No. 1339 op 1916, 
June 11 , 19 < 7. 

PresenU — Mr. Justice Atkinson and 
Mr. Justice Jwala Prasad. 

MAHADEO RAl— Appellant 
xetfins 

SH FOG U L AM M A HTO — Rkspondknt. 

ficiKjal Tciunicy Act { VJTl It. (J. <>/188;j), 7t», 

— handlord and tenant — Improremcnt, trhat is—IJwcll- 
ing honae, erection of, hy tenant. 

TIio flausos whidi .specify wliat constitutos 
improvements w’ithiii iho moaning ol* soetioii 76 of 
the Bengal Tenaney Act. are not exiiausiivo, [p 333, 
ooL *. ! 

A tenant is miliMed lo offoct on liis holding any 
improvement vrliiirh wnnkl a<M lo tin* value of the 
holding, [p 333, c(»l. I.j 

The faet that a tenani lia.s a house iu an acljaccul 
Hionzu does nol deprive him of lii.«i rigid, to erect upon 
his oeoupaney holding nnot lier house for tlie piirf)O.Me 
of making a re.sidtmce for himself and his fiiniilv. [p. 
333, eoLl.] 

Second appeal from a decision of the 
Di.strict Judge, Sarari, dated the 10th 
July 1916, affirming a decision of the 
Subordinate Judge, Saran, dated the 5th Jane 
1915. 

Messrs. Saroshi Charan Mitter and Ram 
Pramdy for the Appellant. 

Mr. Xaresh Chandra for the Re- 

spondents. 

JUDGMENT. — The claim in Ibis suit, 
in the form in winch it was originally 
presented, was one for ejectment coupled 
with a claim for compensation for user 
by the defendants of their holding, as 
tenants of the plaintiffs, in a manner 
which was unfit for the purposes of the 
tenancy. The defendants are the tenants 
of the plaintiff in respect of 14 Bigbas 
7 Kattas 19 Dhurs of land. The lands of 
which the defendants are tenants are 
claimed by them as their kashtkari lands 
situated in Mauza Bangra; and in a hasti 
adjacent to the lands in dispute the de- 
fendants have what is termed a residence. 
In or about the year 1912 the defendants 
erected, upon 7^ Dhurs of the [14 Bighas 
7 Kattas 19 Dhurs of land in their pos* 
session as tenants, a katcha-pucca honse 
which may have been intended either for 
purposes of a dwelling house or as a shed 
for their cattle. The plaintiff brings this 
suit basing his claim on section 155 df 
the Bengal Tenancy Act, The plaintiff 
alleges that the defendants in erecting the 
house in qiiestion have used the holdin|r 
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for purposes incoDsiatent with the nature 
of the tenancy. Both the lower Courts 
have held that the erection of the house 
was an improvement, and we gather from 
the observations of the lower Appellate 
Court that the improvement was of a 
suitable character having regard to the 
nature of the tenancy. This finding 
of fact arrived at by the lower Courts 
practically dispo.ses of this appeal. The 
plaintiff entirely abandoned his claim for 
ejectment, certainly in the lower Appellate 
Court, and he merely claimed compensation 
for the alleged damage sustained by him. 
A tenant is entitled to effect on his holding 
any improvement which would add to the 
value of the holding. The clauses which 
specify what constitutes improvements within 
the meaning of section 7G of the Bengal 
Tenancy Act are not exhaustive. However, 
clause 0) of sub-section (2) of section » 
of thr Act provides that a Kaiyat may 
Cjrect a suitable dwelling house for himself 
and his family together with all necessary 
outhouses. Both the lower Courts have, 
however, come to a definite finding of fact 
that the erection put up by the defendant 
is an improvement, and the lower Appellate 
Court holds that the improvement is con- 
aistent with the purpose.s of the tenancy. 
This is a finding of fact by which we 
are bound in second appsal. The fact 
that the defendants have a house in an 
adjacent Maur.a would not, in our opinion, 
deprive them of their right to erect upon their 
oooupaiioy holding another house for the pur- 
pose of making a residence for themselves and 
their family. 

The appeal, therefore, fails and is dismissed 
with costs. 

Appeal dismissed. 


MADRAS HtG 11 COORT. 

Second Civil Appeal No. 2053 of 1915. 
August 24, 1017. 

Present ', — Sir John Wallis, Kt., Chief Justice, 
and Mr. Justice Oldfield. 
RAJAGOPALAOHAR — Plaintiff — 
Appellant 
vermis 

SUNDARAM OHETTY and others — 
Defendants Nos. 1 to 3 and 8 — 
Respondents. 

Benami tiartsadion — — Tointei origin of 


m Icnfj of — t'nnfd^ iHtanded but not ('j^eefed- - 

Of/'tV, niaintaiuabilUy o/, by raal hcmficiary. 

Wliore a mortgage was taken benumi 'w ith money 
Jmving a tainted origin in the name of AT for a fraudu- 
lent jmr}»ose for plainiilT's bonetit, but the fraud "was 
not elTected: 

per ira/7<V, C. .7. — Thai the plainiilf eould 
aiie to enforce the luortgngii as i ho fraud eontem- 
plaled was not, in fa<*t, etVeeted. []). 334, col. 1.] 

rrret v. Hill, (1845) 1.5 C. B. 207; 2 0. L. II. Ibli; 
23 L. .T. C. r. 185; 18 .lur. 1014; 2 AV. R. 493; 139 K. 
R. t(K); 23 h. T. (o. K.) 168; 100 R. K. 318, distin. 
giiished. 

Ter Oldfiidd, ./. — That ilio sail \va.s iiniintaiiiahle, 
Jiowtivor taiuteil was the origin of the inonev lout, and 
iluit no further proof was necessary b‘r the ^•laillt 
tlarn that the osteusilde moi’tgagoe had t lie funds, 
whatever their origin, and invested tlunn for plaiiit- 
itrs iKnierit in a niaiiner which was innoeerit in 
itself, [p. 334, col. 2.] 

Second appeal against the decree of the 
District Court, Trichinopoly, in Appeal Suit 
No. 124 of 1915, preferred against the 
decree of the Court of the District Munsif, 
Namakkal, in Original Suit No. 592 of 
191G. 

Messrs. L. A. Goviada Jltighavu Ayyar and 
L. S. Veeraragkam Ayy'ir, for the Appel- 
lant. 

The Hon’ble Mr. T. Rangachartar and Mr. 
7*. M. Krisknasarni Ayyar, for the Respond- 
ents. 

JUDGMENT. 

Wallis, C. J. — The plaintifi' first sued as 
heir of his natural mother Namarumal, 
the nominal mortgagee under Exhibit A, 
the document sued on. The Subordinate 
Judge, in appeal, found that he was not 
entitled to sue as her heir and gave leave 
to amend the plaint. The plaintiff in his 
amended plaint alleged that the document 
was taken in the name of his mother for 
his benefit by one Srirangammal, widow 
of Appanna Ayyangar, as there were then 
disputes going on as to whether the plaintiff 
had been lawfully adopted by Appanna Ay- 
yangar and it was desired to benefit him in 
any event. Both the District Munsif and the 
Distiict Judge have found that the mortgage 
money wa:j advanced by Srirangammal, 
Appanna Ayyangar’s widow, out of the 
.sale proceeds ot properties which had 
formed part of his estate and had been 
sold by her under Exhibit 0 as guardian of 
the plaintiff and on the footing that he was 
the adopted son of Appanna Ayyangar, They 
have also found that this was done to 
defraud Rangasami Ayyangar, who was 
also claiming to have been adopted, in the 
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event of the disputes ending in his favour 
and the District Judge, applying apparently 
the maxim allegans suam turpitudinem 
non esi atidiendns^ has dismissed the suit. The 
plaintiff’s cause of action in the amended 
claim is that the mortgage was taken 
benami in his name for this fraudulent 
purpose and it appears to be well settled, 
as laid down by A. G. Smith, L. J., in 
Scoit V. Broicn (1), that, if a plaintiff can- 
not maintain his cause of action without 
showing that as part of such oauae of action 
he has been guilty of illegality, the Courts 
will not assist him in bis illegality. See also 
Taylor v. Ohester (2), Gordon v. Metropolitan 
Police Oomniissioner (3). In Peret v. Hill 
(4) a plaintiff who had taken premises for 
the purposes of using them for prostitution 
and had been ejected by the landlord for 
BO using them was allowed to recover 
possession from the landlord, but this has 
been explained in Gordon v. Metropolitan 
Police Gomrnissioner (3), on the ground that 
the plaintiff was entitled to possession 
under his lease and that the purpose for 
which he acquired the premises was not 
a matter which he had to prove to establish 
his cause of action. 

In the present case the plaintiff as part 
of his cause of action has to prove that the 
mortgage taken in the name of Namammal 
was benami for him, and the finding is 
that it was so taken with a fraudulent 
intention. It is, however, well settled that 
this is not a bar to a suit unless a fraud 
has been in fact effected, Petherpermal Ghetty 
y, Muniandi Servai (5). The mortgage 
money, in the present case, was the proceeds 
of certain properties sold by the widow 
of Appanna Ayyangar under Exhibit C 
and Rangasami Ayyangar having by 
Exhibit D renounced his claim to be the 
adopted son and to the properties comprised 
in Exhibit C, it follows, in my opinion, 

(1) (1892> 2 Q. B. 724; 61 L. J. Q. B. 788j 4 K. 42; 
67 L. T. 782; 41 W. B. 116; 67 J. P. 213. 

(2) (1869) 4 g,. B. 309 at p. 315; 10 B. k S. 237; 38 
L. J. a B. 225; 21 L. T. 359. 

(3) (1910) 2K. B. 1080; 79 L. J. K. B. 957; 103 
h. T. 338; 74 J. P. 437; 54 S. J. 719; 26 T. h. R. 645. 

(4) (1845) 16 C. B 207; 2 C. L. R. 186; 23 L. J. 
0. l\ 186; 18 Jur. 1014; 2 W. R. 493j 139 E. R, 400; 23 
L. T. (o. B.) 1B8; lOO H. R. 318. 

(6) 36 I. A. 98; 10 Bom. L. 11. 590; 12 0. W. 1^. 
562; 6 A. L. J. 290; 7 C. L. J. 628; 14 Bur. L. R. 108; 
86 C. 551; 18 M. L. J. 277; 4 M. h. T. 12; 4 L. B. 11. 
266 (P. C.), 


CASES. 

that no fraud has been effected in this 
case and the plaintiff is entitled to succeed. 
I would reverse the decision of the lower 
Appellate Court and restore that of the 
District Munsif with costs throughout. 

Oldkirld, j. — W ith all respect I am not 
at present clear that the present case is 
one of those, in which the plaintiff cannot 
maintain his cause of action without 
showing as part of it that he or a person, 
under whom he claimvS, has been guilty 
of illegality. No doubt in the plaint, a.s 
amended, he said that “the amount of the 
suit land was given from the estate of his 
adoptive father by his adoptive mother 
for his benefit and the document was 
obtained in the name of his natural 

mother henamiy having in view the litigation 
that was going on then regarding his 
adoption; and this was an admission of a 
wrongful conversion which no attempt has 
been made to defend. But it has not so 
far been shown that this averment or 
proof of it was necessary for the establishment 
of plaintiff’s case; or that more was required 
than proof that his natural mother, the 
ostensible mortgagee, had the funds and 

invested them, whatever their origin, for 
plaintiff’s benefit, in a manner which was 

innocent in itself, in the suit mort- 

gage. If such proof conld be given 
without reference to that origin, it 
and plaintiff’s admission regarding it would 
be immaterial. The distinction involved is 
justified by reference to Tassell v. Cooper 
(G), Farmer v. Russell (7) and Gordon y. 
Metropolitan Police Commissioner (3), the 
plaintiff in the two last montioned oases 
having actually alleged and given evidence 
of a tainted origin for the money claimed. 
This aspect of the case was not present 
to the minds of the lower Courts, 
and, if these were the only iactH, I 
should think that a remand, in order to its 
consideration, would be necessary. 

There is, however, Exhibit B which, 1 
agree with my Lord, covers the land from 
the sale of which the money lent under the 
suit mortgage was derived, and the money 
itself, and whether the result of that 
document is to negative the carrying out 

(6) (1850) 9 0. B. 609; 137 E. R. 990; 82 R. 11. 
411. 

(7) (1798) 1 Bos. & r. 296; 126 B. R. 913. 
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of auy fraud on its exeontant or, as I 
should, with all due deference, prefer to 
hold, to vest in plaintiff the ownership 
of the land or the money which now reprc> 
sents it, the result is the same, that plaintiff 
is entitled to sue. 1 concur in the decision 
proposed. 

Appeal allmved. 

M. 0. P. 


SINU JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Appeal No. 5 of 1915. 

September 21, 1917. 

Present: — Mr. Pratt, J. C., and Mr. Hayward, 
A. J. C. 

MULCHAND TILOKCHAND— 
Appellant 

t’crfWN 

Fakir MURADALI SllKRMOHMEl) 

AM) OTHEK8 — RESPONDENTS. 

Botnhoy J.atid fU'cemie Code (Bam. Act T of 1879), 

208 — h.vectitiL'c order o/ Ji(*venuc Officer — 
right o}\ by aggrieved pert^on nvt j^arty to im/uiry^ 
iiomhay lievenufi Jar indict ion Ad (\ of 1876^, 10, 

Undt^r Bectioii 203 of t.lu* Bombay Land Koveiiuc 
Cudo, tb»' of appoal a^aiiiKl an exocutivo 

ordor nf » Kovoinio Officer is vested in every person 
aj»griev(Hl by the order, irn^spective of hia being a 
pari,)' to Llio inquiry wherein th(' order was passod. 
[p. 335, col. 2.] 

Appeal against the decision of the District 
Judge, Hyderabad. 

Mr. Rewalram Jeihanandf for the Appel* 
lent. 

Mr. E. Raymond, for Respondent No. 2. 

JUDGMENT. — The plaintiff-appellant 

sues the drst defendant and the Secretary 
of State, alleging that the land to the north 
of his shop over which he had frontage 
rights and, therefore, as he says, a right of 
prior grant, had been wrongly sold by 
the Deputy Collector to the first defend- 
ant. 

His prayer is that the land should be 
granted to him on payment of Rs« 13-14-0, 

This prayer makes the Deputy Collector’s 
order the cause of action and is equivalent 
to a prayer for an injunction on the 
Secretary of State to grant the land to 


himself. The District Judge held the 
suit barred by section 11 of the Bombay 
Revenue Jurisdiction Act, 1876, on the ground, 
that there had been no appeal from tbe 
Deputy Collector to the Collector or at 
any rate from the Collector to the Com- 
missioner. 

The contention of the plaintiff in this 
Court is that he was not a party to the 
proceeding before the Deputy Collector and 
had, therefore, no right of appeal under 
section 203 of the Bombay Laud Revenue 
Code. 

Section 203 of the Bombay Land Revenue 
Code provides for an appeal from “any 
decision or order passed by a Revenue 
Officer.” The words “any order” are very 
wide and include orders that are either 
executive cr judicial or Qt^fm-judioial. 
The latter class of order should be passed 
by the Collector after an inquiry which 
may be formal or summary or ordinary 
(sections 193, 195 and 197). In such a 
case there would be a judicial or quasu 
judicial inquiry and it might be contended 
that tbe right of appeal was limited to a 
party to that inquiry. But if the order 
is, as in the present case, a mere executive 
order professing to dispose of Government 
land, there would be no inquiry or pro- 
ceeding, to which the appellant could be 
a party. In such a case it seems to ns 
that the right of appeal is vested in the 
person aggrieved by the order. This seems 
to be in consonance with the language 
and intention of section 2C3 and apparently 
it was tbe view taken of the section in 
the oases of Natha v. Secretary of State 

(1) and Government of Bombay v, Bhtmbhai 
Snndarji (2). 

This construction involves no hardship 
for if tbe Collector has put the first de- 
fendant into possession or done a physical 
act that violates plaintiff’s right, that would 
supply a cause of action to which section 
11 of the Bombay Revenue Jurisdiction 
Act would be no bar; Sultan Mahamed 
Shah V. Secretary of State (3). 

There is moreover another fatal objec- 
tion to plaintiff’s suit, for it affects to 
control the disposal by Government of 

(1) (1896) P. J, «41. 

(2) U870) P, J. 361. 

(3) 10 Ind. Cas. 228; 5 S. L. R, 46. 
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PEARI LAL PAS V , REPIN BEHARI PAh. 
waste land and is, therefore, barred by 
seotion 4 of the Act. 

We, therefore, confirm the decree of the 
lower Court and dismiss this appeal with 
costs. 

A ppeal din m issf^d. 


CAJiCCTTA HIGH COURT. 

Ritlks Nisi Nos. 708 and 709 of 1917. 

April 3. 1918. 

Present : — Mr. Justice Teunon and Mr. 
Justice Newbonld. 

PKARl LAL DAS and otuek^ — 
Petitioners 
versus 

HEPIN BEHARI DAS anp others — 
Opposite Parties, 

prohate and Adtninisi ration Art ( T’ of 1881), .sx. 8, 9. 
\i^-»prohate granted ta some e.racalors witlomt citation 
It pan. oth(:r.^-^J}cniedij of other executory— JCJVcutorH not 
liahle to render accounts under Will, ivhethvr exempt 
from ethihilimj accounts /<< Court. 

Where Probate has been ;^raii ted t<» .some of the 
('xct!utor.s appointed by a Will wit lj(»ui citation upon 
the others calling uik)M tlunn I o accept or jenounce 
their cxe(nit.<»rships, section 9 of the Probate and 
Admini-strution Act becomes :ipj)lieable lotlioease 
and tlie ol her exoeiitors can, on jipplieation For Pro- 
bate, obtain it unless they an' debarred under soeiion 
8 of the Act. 

A jirovision in a Will tliat the executors .shall not 
be liable to render aecounts doe.s not exempt thian 
From the t>bligation of exhibiting to the Court of 
Probat the account of the. estate reipjired l.»y section 
98 of the Prol»ate and Adniinistratioii Act. lint the 
Prohatc Court in such a case has no coneeru with 
the accounts of management by the executors. 

Rules ag.inst the order of the Distriot 
Judge, Dacca. 

Babus Muhendra Nath Jiny and Jotindra 
Nath Uoy, for the Petitioners. 

Babus Bepin Chandra MuUick and Bhupendra 
Chandra Guha^ for the Opposite Party. 

JUDGMENT. — In these two Rules it ap- 
pears that one Kamini Sundari Dasi made a 
Will by which she dedicated the bulk of 
her property to a certain deity. 

By the Will she appointed six executors, 
of whom three Pyari Lai, Nadiar Chand 
and Bepin Behari Saha proved the Will 
and obtained a grant of probate on the 


12fch of August 1912. The remaining three 
Koylash Chandra, Bepin Behari Das and 
Sarat Lai have now applied that they 
should b« joined in the grant, but of 
these the first named has since formally 
renounced hi.s executorship. 

The applications of Bepin Behari Das 
and Sarat I.<al are opposed by the three 
executors to whom probate was 

granted in tbe first instance. They alleged 
on this part of the applicants adverse 
interest, lack of business capacity and 
waiver and their contention before us is 
that issues on these questions should have 
been framed. 

We are unable to accede to this conten- 
tion, It is not suggested that either of 
these present applicants renounced his 
executorship in the manner contemplated 
in section 16 of the Probate and Admi- 
nistration Act, and in fact no citation 
calling upon them to accept or renounce 
their executorship was ever issued. This 
is, therefore, a ca.se to which section 9 is 
strictly applicable, and tbe only question 
that can arise is whether the applicants 
are debarred by incapacity within the 
meaning of section 8. 

The Rules are further directed against 
an order by which the District Judge 
has required the executors who obtained 
probate to furnish accounts They take 
exception to this order, on the ground that 
the Will provides that the executors shall 
not be liable to render accounts. But 
tbi.s does not exempt them from tbe 
obligation of exhibiting to the Court of 
Probate the account of the estate required 
by seotion 98, though vie may point out 
that with their management as Shebaits and 
with the accounts of such management 
that Probate Court has no concern. 

With these observations, we discharge 
both these Rules with costs to the opposite 
parties. We assess the hearing fee in each 
Rule at two gold mokurs. 

Rules discharged. 
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PAITALl SlNGd V, GANAPATl KUER. 

PATNA HIGH COURT. 

CarfiiiNAL Revision No. 432 of 1917. 

December II, 1917. 

Present: — Mr. Justice Jwala Fra&ad. 
PAITALT SINGH and others —Pktitionkk: 
versus 

Musamniat GANAPATl KUER and others — 
Opposite Party. 

Criminal Vroredurr Co'le (Art T oj 180S\ «. 145 — 
liejcction of inutcnal rvidrorc — Jiirisdicfiottf rrfuanl 
to crcrrise — ilr vision, 

OrtliuariW Ihv. JTji’Ct-iCMi <.>t* evidoufo iinjylit not. Ix' 
;u.*tr(^pt(3ti as a gmuiid fr>r r<‘vi.sioa of an order 

under soctiou 146»>f the Code of Criminal I’rocoduro, 
l)uL the rejeetion of material «'vidoure offeiT!d hy a 
jiarty would amount to a refusal to excircise juris- 
diction vested ill the Court l>v section 145, [p. 33S, 

rol. l/J 

Criminal revision asrainst an order of ibe 
Honorary Magistrate, Dinapore, dated the 
25th September 1917. 

Messrs. iS.P. Famaand Mokammeif Mahmnd, 
for the 1‘etitionerR. 

Mr. Vanckanan Jiarerjte,, for the Opposite 
Party. 

JUDGMENT. — This is an application 
acrainst an order of an Honorary Magistrate 
of Dinapore, dated the 25th September 1917, 
under section 145 of the Code of Criminal 
Procedure, declaring the second party to be 
in possession of the land in dispute. 

The first party represents the landlords 
Aud the second party are the tenants. The 
first party obtained a rent decree against the 
second party on the 19th Deoembar 1912. 
This decree was passed in the presence of the 
second party and was a contested one. The 
sale certificate was obtained on the 19th June 
1912. The contention of the first party is 
that on the strength of the decree and the 
sale certificate obtained from the Civil Court, 
they applied to the Court for delivery of 
possession and accordingly possession was 
delivered to them of the land in dispute with 
the crop standing thereon by a Civil Court 
peon deputed by the Court, On the 23rd 
September 1916, in order to prove the 
delivery of possession, the first party filed 
ihe writ of the Civil Court along with a 
report of the peon Nabi Hussain, who is said 
to have delivered possession on the spot. 
Nabi Hussain was summoned as a witness 
on behalf of the first party ; and on an 
application of the first party a Ruhekar nr 
letter was addressed to the District Judge by 
the Magistrate calling for the records men* 

22 


tioned in its margin. The note in the 
margin giving the epeoitioation of the papers 
is as follows; — 

“Ganga Dayal Singh and others — Appellants 

versus 

Musammat Ganpati Kuer— -Defendants, 

Case No. 2568 of 1910 disposed of on 
19th December 1912, 

Case No. 587 of 1914 disposed of on 
23rd September 1917. 

Disposed of by the Munsif, 2nd Court.” 

This Rubakar was returned to the Magis- 
trate with a note of the record -keeper on the 
back of it saying — *^that the Case Nos. 2568 
of 1910 and 587 (2587) of 1914 is not found 
in the catalogue of Munsif, 2nd Court, It 
may be returned to the Court concerned for 
information,” This was received by the 
Magistrate on the 12th September, and upon 
that date it was ordered to be shown to the 
Mukhtear of the first party for giving 
correct numbers of the oases. Neither the 
order-sheet nor the petition shows that this 
order was communicated to the Mukhtear 
of the first party. The date of the 
case was the 11th September and it was 
received on the 12 tb, and so it cannot 
be presumed that this order was at 
all known to the party concerned. On the 

11th the case was adjourned to the ISth, 
so from the 12th to the 18th there does not 
appear to be any reason for presumption that 
the first party must have known of the order 
passed in the case unless it was expressly 
communicated to the first party. The result 
was that the original paper.s called for were 
not produced in Court, On the 18th .Septem- 
ber, the date fixed for the case, the first party 
put in another petition praying for an adjourn- 
ment of the case as the original papers were 
not forthcoming, in order that they may be 
called for and proved by witness Nabi 
Hussain who was then present in Court. 
Bnbu Nabi Hussain peon could not possibly 
be examined without these original papers, 
and hence he was not examined. The Magis- 
trate by his order on the top of the petition 
refused it, because the order of the 12th 
September was not complied with. As shown 
above no opportunity was given to the 
first party to comply with that order of the 
^'12th September. On the 18th September, 
therefore, the case was disposed of without 
the evidence of the peon or the documents 
referred to above, whereby possession wa^ 
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In the matter oj amkita ba/.ar patrika, 
said to have been delivered to the first party 
by the Civil Court. The Court decided, 
therefore, upon oral evidence of the first 
parly, and oame to the conclusion that 
possession, under the sale certificate, had not 
been given and decided this upon a contradic- 
tion in the statements of the Pativari and 
Chaukidar. The Magistrate disbelieved the 
Patwari witness for the first party for the 
reasons given by him in his order. But the 
question here is what would have been the effect 
of the papers which the first party wanted to 
prove in the case, and the evidence of the peon 
who is said to have given possession. Upon 
the evidence of the peon corroborated by the 
dakhl dehani or delivery of possession, the 
Court, notwithstanding the fact that it 
disbelieved the evidence of the Patwari and the 
Chaukidar, might have come to the conclu- 
sion that possession was actually delivered 
to the first party. If that were so, the Court 
necessarily would have held that the second 
party had no claim to possession over the 
property in dispute. Ordinarily the rejec- 
tion of evidence in certain oases might not be 
accepted as a good ground for revision under 
section 145 of the Code of Criminal Procedure, 
but the rejection of material evidence offered 
by a party, as in this particular case, to my 
mind, would be a refusal to exercise jurisdic- 
tion vested in the Court by section 145, 
There does not appear to be any laches on the 
part of the first party in the case. 1 am 
also impressed in this case by the fact that 
the second party contested the rent suit 

and that the decree was obtained in his 
presence in 19D^. The rent decree 
was not satisfied up till 1914 and 
the plea of the second party as sum* 

marised by the Magistrate that he would 
have paid up the decree if he bad known 
of the execution of the decree, does not 
appear to me to be tenable. I am also 
impressed by the fact that possession is 
said to have been delivered only in Sep- 
tember 1916 and the present dispute arose 
just after the delivery of possession by the 
Civil Court, which, if proved, the Criminal 
Court is Jbound to respect and give efiPect 
to. It appears to me also that the first 
party did all that it could in order to 
secure the papers. The details given in 
the margin of the Rabakar appear to me 
tv) agree exactly with the certified copy. 
The lecord-keeper reported that the papers 


of the oases mentionad in the Rabakar 
were not traced in the catalogue of the 
Second Munsif's Court but the decree was 
passed and the dakJil dehani was issued 
by Second Munsif. And although there 
appears to be no mistake in the number 
of the cases cited in the margin of the 
Rabakar, still the Magistrate by his order 
directed the correct numbers of the oases 
to he given, I, therefore, think that the 
Magistrate ought to have, on the 18th 
September when the case was first taken 
up, drawn the attention of the party to 
the report of the record keeper and tried 
to find out where the mistake was and 
why the papers asked for were not sent 
by the District Judge. In any case the 
Magistrate should have allowed an adjourn- 
ment of the case, as prayed for by the 
first party, so that necessary steps could 
have been taken to get the papers. The case 
was taken up only six days after the 
first date of hearing, namely, the llth Septem- 
ber and so there does not appear to have 
been any delay of the case by the first 
party. ]• therefore, with reluctance set 
aside the order of the Magistrate and remand 
the case to him in order that the first 
party may be given an opportunity to get the 
papers properly proved, and also to examine 
the peon Nabi Hussain, and then to decide the 
question of possession, 

The costs, if already paid, will be taken into 
account in the final order of the Magis- 
trate. 

Order b'et andei 
Oaee remanded. 


UAUUUTTA HIGH COUKT. 

SPECIAL BENCH 

June -7, 1917. 

Present : — Sir Lancelot Sanderson, Kt., Chief 
Justice, Justice Sir John Woodroffe, Kt., 
Justice Sir Asutosh Mookerjee, Kt., 
Justice Sir Charles Chitty, Kt., and 
Mr. Justice Fletcher. 

In the matter of TARIT KANTI ^BISWAS, 
Printer and PauiisdEK ov the “Amkita 
Ba/.ar Patrika*^ and others. 

Confcirtx^t of Courts irhai coniitifufe8--Hiyh Court ^ 
power of, to puniak contempt tutmimarily when committed 
of Court —Prinfrv and publisher of newspaper, 
Lnhility of, for contempi — Unevtois of limited luni* 
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in the matter of ahrita Bi/.iR i’^TRiSA. 

pauy carrying on ncwnpnpcr, liahility of^ for nonfetnpi 
atul criminal cuntempt, disiuwiinn. hctircen , — 
Construction of writing's alleged fu he contempt of 
Court. — Evidence Act ( A of 1872;, s^f. 65, 7* — Seconds. 'g 
evidence of returns in custody of Jtegistror of Joint 
Stock Companies^ whether ndmiHsible. 

Per Sanderson, C. J, and looker jee, J. — hi deciding 
whether an article piibliBlicd in a lUMVspuper is or is 
not a contempt of Court, the question is not whether 
the article in fact ubstructod or interfered with thc 5 
due course of justice but wdietlmr it is “calcnlatiMr' 
to obsLrinrt .and interfere wit h the due course of 
justice, [p. »»», e(.l. I; p. 386, col. l.J 

AnalIe^?atiou against :i litigant that he is siltenipf- 
ing to get a ilencli constituted in such a Avay as 
would in his opinion give him a fiivournble decision, 
is calculated to obstruct or interfere with the course 
••f jiiptnai and is, therefore, a contenrpt I p. 3(i h 
cl. Ijp. 386,01. 2.1 

l*er Curiam. — The High Couris in India are 
superior Courts ol Uocord. Plie <»ITe.Mie<r of (Miiiit^iiipi 
ot Court and the powers of the High Court to punish 
it are flic same in Iinlia as in the superior Courts in 
I'higlaiid aii<l tie* High Court has power to punish 
Mini manly a con tempt of Court coin mil ted by the 
)iiibliciitioii uf a libel on the Court or on the .hidircH 
when the Court is not sitting, [p. 305, e,<il. 2| p. 386, 
col. 2. 1 

liic printer and publisher of a m.'wspaper i.s liable 
for ctinteiiipt even though In* was not aware of the 
subject constituting such eoiitcinpl. [p. 366, col. 1; 
p. 391, col. t.] 

The jurisdiction wliich the Court bus ii: rt‘dpccl. of 
u contompi <»t Court should Im* i‘\(.*rcisod with great 
care and should only Ik> exorcised wlii.'u tin ciwe is 
hcyuiid all reasonable doubt, and this sliouhl 
especially b(* the case wIkmi t he proceedings are at 
the iiiataii<‘c of the Court it.self. | p. 369, col. l.J 
Per Ifood/oJ^r, ./. — In coiit.(‘mpt case.s the Court 
il(K?s not seek to vindreate any personal interest uf 
the Judg(\*> but the general administration of justice, 
which is a public c«»nccrn. Proceedings for contempt 
by soaiidiilisingthe Court are not obsolete. fn. 372, 
col. l.J 

All procecdiiig.s, whether in respect of civil or 
criminal contempts, aiv of a cnrniiial nature when 
their object is to punish by tine or imprisoiiiiient. 
Hut it does not follow that the procedure in such 
cases is in all I'espects the saiiio as in an ordinary 
criminal case. ^ In fact both the offence of contempt 
as also the jurisdiction and procedure under which it 
is tried arc sm generis, 'riu’re is but om^ rule of 
evidence which in India apiilies both to civil and 
criminal trials, and that is contained in the definition 
of “proved” and “disproved” in section 3 of the 
Evidence Act. [p. 372, cols. 1 & 2. 1 

One cannot escape either coutemjit or libel mowdv 
by relying upon a niiiioiir. fp. 374 col. 2.1 

It is a contempt of Court to prejudice or atrompt 
to piHijudice a litigant before it anil to interfero with 
the course of juslicnt. [ p. 375, col. l.l 

The tpiestioii wli(5tlH*r ]tersons in the position of 
dii’cctors of a compiiiiy ^•f|.^r 3 Mng on a newspaper are 
respurisihle for coiiteniptnoiis articles jiiiblislieU in 
the paper must dep.oid upon the facts of each case. 
L‘p. 377, col. 2.J 

Per J , — In ascertaining the truc^ meuniug 

articles p'lblislied in a iicw^pap ;r and allogpd to 


he coiiteiiiptuous, the obvious course to pursue is to 
read the offending articles as they stand and to 
attach to the words used their natural meaning 
without the assistance of a laborious commentary. 
The meaning and intent arc to be determined by a 
fair intorpi'etation of the language used and by a 
cotisitloralion of the goiioral tone of tho writing. 
Disclaimer on the part uf the publisher as to inteii- 
iioiial disrespeat to the (Joiirt is not a sufficient 
defence when tho piirposo and meaning of tho 
writing is obviously of a contrary import. No doubt 
if the languiige is fairly capable of an innocent 
interpretation, tlio Court will not read into it a 
sinister import. But if tho intent is fairly clear, 
liahility to puiiishmoiit for contempt of Court cannot 
be successfully' avoided by thu use of a trauBparent 
artifice [p. 3S2, cols, i & 2.J 

Contompi by a speech or wriciiig may bo by 
scandalising the Court itself or by abusing parties 
to an action or l>y prejudicing mankind in favour of 
or against a party before the cause is lioard. [p. 388, 
coL l.J 

A criminal contempt, is conduct that is directed 
against the dignity and authority of tho Court. A 
envil contempt, on the other Imtidj is failure to do 
sumetliing ordered to be done by a Court iu a civil 
at'.tion for the hoiicfit of tho opposing party therein. 
Consequently in the case of a criminal oonteiiipt as 
the primary purpose is the vindication of tho public 
authority by the puiiishiiiont of an act comniittod 
against the majesty of tho law the proceeding con- 
forms as nearly as possible to proceedings in orimi- 
iiu) cases. In tlio case of a civil contempt tho pro- 
ceeding in its initial stages at least may ho deemed 
as instituted at the instance of a party and blius to 
pussuss a civil character. But here also i*efu8al to 
obey the order of tho Court may render it necessary 
for the Court to adopt punitive measures against 
the ixM'soiis who have detied it.s authority; at that 
stage at least the proceedings may assume a criminal 
character, [p. 389, eol. l.J 

A pi’cxMieding to punish IV.>i' coiileiiipt has tlie 
esHOiiiial (pialities of a criminal proceeding, whether 
the proceeding is initiated primarily to vindicate the 
Court’s authority or solely as a coercive or remodial 
measure to enforce the lights of the litigants or for 
bolh these purposes combined. [)». 390, cols, 1 & 2. ] 

Supple men '.ary evidciico caniioi ho given so as 
to prejudice tho position of an accused. | p. 393, 

C'd. l.j 

It cannot hr held us a matter of law that tho 
directors of :i limited company which owns a 
newspaper are liable to be coiniiiittcd for contumpt of 
Court on account of a libel published in the paper, 
[p. 392, col. i.J 

Per Woodrojife amt Mookerjee, JJ . — Secondary ('vi- 
deuce of the rotunis Hied with and in the custody of 
the dogistrar of Joint Stock Companies is admissible, 
ah Hiich returns constitute public records of private 
dociiuieiitH within the mcaiiiog of section 74 (2; of the 
Evidence Act. [p. 392, cols, 1 & 2; p. 376, cols. 1 & 2.] 

'rin‘ term “record” includes a collection of docu- 
iiieiils. ( p. 392, col. 2; p. 876, col. 2.J 

A Oivisioii Bench (MookcTjee and Cuming, JJ.) 
held ill ail appeal that the Calcuiia fmpniv'Miieut 
Trust had no power under the Calcutta Improvement 
Act to acquire land compulsorily for tlie purpose of 
recoupiuoiit. In tliree other cases Greuves, J, sitting 
oil tho Original Sido, decided that the Trust hud sueb 
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In the matter hj AfliiKiT.\ i;a/.aK patkika. 

|Kwoi'. Wlii»n tlio appoals from Mr. JiiHtico (^ivavet* 
woriMiliont to bo hoard by the Tlimdi Coiu't hoariii>? 
appoalK from tlio Orip^inal Shh?, tlio following two 
articles M’erf ]Miblisli»(l in the **Ainrit<i Jfazat Vatriku" 
nc\^8paper in it.8 issues of tlie IHih niuJ 22iid May 

respectively; 

“Tlien* is a mischievous rumour afloat, which should 
be coniradicted. It is stated tliat a vipforous alteinfil 
is bcin^ made to p'of up a lleiich to consider the 
appeal on the jiid^niont of Mr. Justice Cl reaves in 
1*011 noctioii with the acquisiLion of surplus laud by 
tlie Calcutta Iinproveineut Trust nceordinj^ tn somc- 
iMidy’s choice. We do not believe tinit it is possible 
for any one, far less fho Cbairman of t he Trust, to 
secure ii. lleiudi after his own lurart as a couiiti*rp(Mse 
to tlio M[o*«kerjeo and CumiiiLr Bench. We are sure 
the iiiLcrost of every ratepayer is safi* in tin* liainis 
f>f f.be (loii’hle Judges, and viv do not think that any 
(lfticifi.1 of the Trust can so far." 

*'Soiiiotlii:i^ like consternation pix'vails on acuouiit 
of the proposed new constitution of the Appidlate 
Heucli of tlie Calcutta nij;li Court iMffon? which 
appeals a^.inst tlie a ward .s of the Inqirovcinent Trust 
are to be heard. It is known to the reader how this 
Bench was originalh' composed of Sir Asiito.sli 
Mookerjee and the llon’bli* Justice Ciiminp:, and how 
latterly it has come to la* iiresided over liy the 
rioii’ble the Cliu'f Justice inul Mr. Justice WoodrolTc. 
Itmnour has it thal for purposes of hearing Improve- 
iiicnt Trust appeals tlit* Bench i.s going to lie streng- 
tlienod hy the appointmnnt of Mr. Justice Chitty. 
.Vow' what neither tho ]Miblic nor ourselves can under* 
stand is this H])ocia] arrniigeiiiciit for such ii Spi'cial 
Boneh. If if is contoiided that tw'o lion’ ble Judges 
of the higliest Court in tlie land are not compefetif 
to decide in apiieid cases in which flie improveiii«*nt 
Trust i.s concerned, a coiitentioii, liowever, which we 
<lonot htdieve the Chief Justice will care to advaiic'c*, 
why sliould there bt* a S|iocial Beiu*h of three and not 
a Fall Bench of five, on which at least tw’o Tiidiaii 
Judges could find seat.s' As ti matter of fact, as 
laiidowriors in Calcutta are nio^tlv linliuns, and as 
Indian Judges arc likely to know more of conditions, 
practices, etc., ])re vailing hen*, it is but meet, that the 
.Appellate Bench in the proNeiit cin*uin.stanceM sliould 
bo so composed as to assuciaie liidiiiii Jinlges w'itli 
( iicir Kiiropeaii colbague.s The withdrawal of Sii 
A sutfish lias given ri,se to rather unsavoury iiiipre.s- 
sions ill the public niiiid, since this proposed arraiigi*- 
riient is to follow close upon tlie heels of lii.s judg> 
meiit in the ease of TrM.s7et*s for Ihr I inprovctm'nt of 
Calrnttax. Ckandra Knuta Hfutnh, (Bfi Iiid Cas 749:24 
tl. L. J. 24fJ; 44 C. 219; 21 0. W. N. 8). Be that as it 
may, wo have perfect faith in tho present Chief Jus- 
tice arul believe that as soon as Sir Lancelot Sanderson 
iiuderslauds the public fooling in flic matter, his 
Lordship w'ill either form a Full Beneh or at least 
associate an experiemrod Indian Judge with himself 
f.ir tho hearing of liiipi*ove!ii(?iit Trust appeals: " 

Mcldf (1) that the articles might legitimately Ihj 
read tt*gethor to detoriiiiiio their scope and ]Mirpos(\ 
even though they were firoved not to hav»^ been 
w ritfeii by the same person; [p BfJl, col. 1. ! 

(2) that the articles were calculated to liriiig the 
Court and the Chief Justice wlio was respolisibic for 
its adniinistration into <;otilrmpf, and not only to 
destroy coiilideiice in the Court but also to under- 
miae and impair its aiitliority ami t hat as such they 
Consrit:it»U a cyntempt of Court, ^p. 304 col. Lj 


CASES. 


Rale issued on the Directors,^ Manager am 
Printer and Publisher of the Amrita Bassat 
Patrika” to shovir oaaso why they should 
not be oommitted for oontenipt of Court. 

FACTS appear from the judgment. 

Mr. Ja(ksnn (with him Mr, 0. G. Ghose)^ 
for Babu Moti Lai Ghose. — I would ask your 
Lordships first with reference to this matter 
in what jnrisdi3tion this Court is sitting. 
Your Lord.Hhip8 must not fanny that T am 
patting this without any reason. The 
whole of this was gone into in the case of 
Tayler (1), and it was held that it ought 
to be the ordinary criminal jurisdiction. 

lS.iNi>Ki{SON, G. J.— 'Wo are perfectly ready 
ti hoar anything you wish to say on that 
point. 1 

Your Lordship has not given me the 
information 1 asked for. 

LSanosksom. C. J.-- -How is it you are 
entitled to ask me what jurisdiction we 
are entitled to exeroisef J 

There is no instance on record of a 
paper being tiled in which the parties are 
not entitled to know in what jurisdiction 
it is. There are only three jurisdictions, 
original, civil and criminal. That has 
been settled by the Privy Oonrioil. 1 wish 
to know in which of them the Court is 
dealing with this matter. It has been 
held repeatedly as a matter of fact if this 
is contempt of Court, it is merely a 
criminal matter and can only be tried on 
the criminal side. The first matter with 
reference to that question is with regard 
to the question of jurisdiction. The Charter 
simply creates a High Court, but the 
jurisdictions are all conferred by the 
Letters Patent. The first case on the point 
^ Nnvirahu v. Turner (2). There 

the jorisdiotioiis are distinctly stated. I 
may mention further, I have got a vsrba^ 
tim copy of what took place before Sir 
Barnes Peacock in the celebrated Englishman 
case [Bawiktf and Fenwick, In the mitte^ of 
(3).] There the case was first started in 
the Ordinary Original Civil Jurisdiction. 
The first obieotion taken was that it could 
not bs tried as such, and eventually Sir 
Barnes Peacjok said: *‘I am quite ready 


(1) 41 Iiul. Gas. 930; 2« H L J. JU'i; M) Or. L. J. 402. 
Vi) !« 1. A. IVi; 13 B 523; 5 Sir, \\ 0. J. 40:); 13 
[ill Jur 2*>l;7 FiiL I) •;*. <N. R.) 3 
(H) 43 Iml. 0 ms 113; 20 C. L ^ ^ 
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to admit that.’’ The law has not been 
altered* or the Charter or anything sinoe 
those days. 

[Fletchkb* J. — Where is that reported?] 

It is not reported anywhere. I have 
got a verbatim copy. Sir Charles Paul 
argaed the case with Mr. Kennedy and 
he corrected the transcript. I was present 
thrnnghout the trial and 1 can assure 
your Lordships that the report is absolutely 
correct. 

[Sanderson, C. J. — Would you mind 
telling me, Mr. Jackson, what ^is the point 
of this? Do you dispute the proposition 
that if, supposing this is a contempt of 
Court, we have no jurisdiction to deal 
with it?] 

I am not disputing it if you do it in 
the proper jurisdiction. Hut it makes all 
the difPerenoe to me whether you are 
trying it in the criminal or civil jurisdic- 
tion. 1 claim the right, if it is a criminal 
matter, to be tried criminally and with all 
the advantages and disadvantages of a 
criminal trial. 

[Sanderson, C. J. — I suppose sitting here 
we have every jurisdiction. 1 

No, I submit you cannot sit in five 
jurisdictions at the same moment. Tt 
makes all the difference in the world 
under what jurisdiction you are sitting. 
How can you sit in all of them together? 
What would be the result? It would be 
utterly impossible. It must be one 
jurisdiction or the other. It is a matter 
of the greatest importance. You find 
every single case in England that deals 
with this matter lays the greatest stress 
on the fact that it is a criminal matter. 

After citing the case of Governor of Bengal 
V. Moti Lai (4) Mr. Jackson continued; 
I am entitled to know in what jurisdic- 
tion I am being proceeded against. There 
are a whole number of oa.ses in regard to 
this. This disposes of all this about Courts 
of Record and so on. 

[Sanderson, C, J, — What do you mean 
by all this about Courts of Record and 
so on”? 1 think Sir Lawrence Jenkins 
said that this Court being a Court of 
Record had power to commit for con- 
tempt.] 

(4) 20 Imd. Gas. 81; 41 C. 173 at p. 170; (\ L. J. 

452; 14 Cr. L. .T. 321; 17 C. W. N. 1253. 


1 am perfectly well aware of that. All 
I was going to say is that if the Bench 
of the Privy Council comprising Lords’ 
Watson, Maonaghten, Davis and Morris 
is right, the day is not far distant when 
they will rule that you have no power, 
that it is an obsolete power. I wish to 
draw your attention to McLeod v. St- 
Auhyn (5). 

[Sanderson, C. J. — A year or two after 
that in England itself proceedings were 
taken against the proprietor of a news- 
paper for contempt of Court. Even in 
England itself the matter was not 
obsolete.] 

The whole of this opinion was gone 
into before Sir Barnes Peacock in the 
celebrated Englishman case [Banks and 
Fenwick, In the matter of (3)]. 

[Sanderson, C. J. — What is the point you 
wish to put now?] 

To call attention to the decision in the 
case of O'Shea v. tyShea (6). I protest 
most respectfully that regularity with 
regard to these proceedings should be 
followed with the utmost strictness. That 
is the one thing which separates us from 
Courts in the Mofussil. It is the absolute 
insistence on these matters which simplifies 
matters and does not impede justice in the 
least. 

[Sander.;on, C. J. — I see the Chief Jus- 
tice said it is quite immaterial which side 
of the Court the case is tried.] 

Does your Lordship want anything 
more? 

[Sandek.son, C. j. — I don’t want any- 
thing which you don’t want to give 
me.] 

I want to know where 1 am. 

[Sanderson, C. J. — You will know where 
you are in time.] 

Unless I know that I cannot put my 
points. Two of my next points depend on 
that, 

[Sanderson, C. J. — That is your first 
point. What is your next point?] 

There is no point. I want to know 
what the jurisdiction is. In making the 
request I was doing nothing unusual. On 

(5) (J899) A. C. 549; 6H h. J. P. C. 137; 81 h. 

158; 48 W. U. 173; 15 T. L. 11. 487. 

(«) (1890) 15 P. D. 59; 59 L. ,1. P. 47; 62 L. T. 713; 
3S W ll. 374; 17 Cox. C. C. 107. 
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that point 1 address your Lordships. If 
you do not tell me in what lurisdiotion it 
ip, the beat thing 1 can do is to sit 
down. 

[Sanderson, C. J. — If yon have any more 
oases you wish to cite, you may do so, but 
you may assume this is a matter of a 
criminal nature.] 

1 will assume that. I wish to cite 
Pollani^ hi re (7), Davies, Jn re (8) and Metro- 
folitan Music Hall Co, v. Lake (9). As- 
suming it is a criminal jurisdiction the 
next point 1 am entitled to know is, who 
is prosecuting. Furthermore, the last Chief 
Justice and Mr. Justice Mookerjee dealt 
with that very point and Mr. Justice 
Mookerjee said that it was a matter 
of vital importance. One of the points 
in that case was that the Legal Remem- 
brancer purported to be the prosecutor. 
As a matter of fact they repudiated 
the Legal Remembrancer as a person of 
comparatively no importance. He was 
dismissed from the case and the order of 
the Governor* in* Council was relied on. 
I wish to know who the prosecutor is. If 
it is the two gentlemen who filed the 
affidavits, 1 know where I am. If not, I 
must know who it is. This is a thing 
that cannot be postponed and 1 cannot 
assume. I want to know, first, who my 
opponent is, and, second, what the charge 
is ? Is it the whole Court or one Judge, 
or two Judges or three Judges or some 
one wholly irrespective of the Courth 

[Sanderson, C. J.— Anything more on that 
point?] 

No, In the absence of an answer to that 
point 1 cannot possibly proceed. 

[Sanderson, C. .1. — Why not?] 

Without knowing what the charge is, 
how am 1 to meet it? Is not this signifi- 
cant of oases of this description? The fact 
is, 1 hope the end of the war will see the 
whole of this sham disappear. 

[Sanderson, C. J.— What sham?] 

The Court dealing with oases itself in 
which it is personally interested. 1 protest 
against going on further in this matter. 


(7) (1868) 2 r. C. lOG; 6 Mooi-e P. C. (n. s.) Ill* 16 
K. li. 167. 

(8) (18881 21 q. B. D. 230; 87 W. R. 67. 

(9) (1889) 58 L. J. Ch. 613 at- p. 510; 60 L. T. 749. 


[Sanderson, C. J.— We don’t think you 
are entitled to ask questions of the Bench 
in the way you have been doing on these 
points, but inasmuch as you assure ns you 
will be hampered in your argument if you 
do not get certain information, we think 
it only right io give it to you although 
we do not think yon are entitled to it. 
With regard to the question of the Rule it 
was issued by me as Chief Justice of this 
Court after consultation with the learned 
Judges of the Court. 1 thought that would 
have been apparent from the proceedings 
which took place when the Rule was issued. 
As regards the interpretation of the articles, 
I should have thought that you would have 
had no difficulty in coming to the conslu- 
sion as to what was meant. But if you 
like I will tell you that. Our impression 
was that this contained a reileotion on the 
Court in its administration. Among other 
things it contained a suggestion that the 
Court was constituted for the purpose of 
hearing certain appeals with the object of 
counteracting a decision which had been 
given on a similar point by two other 
learned Judges of tbe Court, namely, 
Justices Mookerjee and Cuming. That is 
Ihe broad idea. I don’t want to use any 
unpleasnit words but the suggestion was 
that the Court was to he constituted with 
the object of counteracting that decision. 
1 have not read the articles this morning, 
but my recollection is that the second 
article says “Consternation has been caused 
by the fact that this Court will be oon- 
'itituted of the Chief Justice, Mr. Justice 
Woodroffe and Mr. .In.stice Chitty.”j 

Mr. Jackson said that was one reason he 
asked whether this was a criminal matter. 
If it was a criminal matter, there was no 
legal evidence of any kind connecting his 
client with this publication. If he was 
right he need not trouble their Lordships. 
He then cited In the matter of a Special 
lief erence from the Bahama Islands (10). 

[Mookekjhe, j.— I thought you were 
taking the point that there was no legal 
evidence to connect Moti Lai Ghose with this 
publication.] 

That is so. There is not one scrap of 
legal evidence to make him liable. 1 ought 
to be treated exactly as I was on the last 


(10) (1893) A C. 188. 
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oooasion. It: is nob bsoause the snn is 
hotter or cooler than on the last oooasion 
that I should be treated differently novv. 

[Mookbrjee, J. — Dj 3 ’ou deny that you 
are a director?] 

I am an acoused person. Your Lordship 
will pardon me if I refuse to make any 
reply. 

Sanderson, C. J,—— T)oe8 the affidavit prove 
whether he is a director or not?] 

To my mind it does not. But your 
Lordships have to decide that. 

[Fletcher, J. — The statutory return shows 
he is a director. J 

That does not prove his connection with 
this publication. 

[Sanderson, C. J.— -Is the statutory return 
an exhibit in this case?] 

Yes. 

[Sanderson, C. J.— What was the date of 
the return?] 

March. This is June. It is no presump- 
tion that because you are married once you 
are married always. Is every director 
supposed to be cognisant of everythini? that 
goes out from his office? If you think that 
is legal evidence, well and good, and I 
don’t wish to address you further in the 
matter. 

[Sanderson, C. J.— I see he lives at No. 
2, Ananda Chatterjee’s Lane. That is also 
the registered office %')f the Company.] 

Mr. JackRon said that there were two 
more oases he wished to cite. One was 
Reg,\, Stanger (11). The other was Reg. 
V. O'Connell (12). 

Continuing, Mr. Jackson referred to 
clause of the Letters Patent and said that 
the question was whether contempt of 
Court should be punished under any other 
provision except that under the Penal Code. 
He cited WincJiam Shipbuilding and Bailor 
Co., In re. Hallmark's case (13) and said 
that because a man happened to be director 
of a company, he was not supposed to 
know what appeared in the paper. There 
was no legal evidence on which be could 
be punished for this supposed contempt. 

(11) (I87n 6 Q. B. 352; 40 L. J. Q. B. 96; 24 L. T. 
226; 19 W. R. 640. 

(12) (1844) 5 St Tr. (n. b.) 1 (Column 877h H Cl. 
&Ym. 165 at p. 372; 9 Jiir. 25; 1 Cox. C. C. 413; 7 Ir. 
L. R. 261; 8 K. R. 1001 at p. 1143; 65 R. H. 59. 

(13) (1878) 9 Ch I). 329; 47 h. J. Cli. 86«; 38 L. T. 
660; 26 W. R. 824. 


There was no disrespect to a Court of 
Justice which impeded the administration 
of justice and which could be punished atf 
contempt. 

Mr. Jackson next proposed to deal with 
the articles, but before he did so he proposed 
to refer to the circumstances of the time 
under which they were written. What was 
the state of things when these recoup- 
ment proceedings began ? 

[Sander.^jon, C. j. — D o you mean these 
three recoupment proceedings which came 
up on appeal ?] 

No. If your Lordship allows me I will 
deal with it in my own way. 

[Sanderson, C. J. — How are we to go 
on with other proceedings not before us 
except on affidavit?] 

There are materials before the Court. 

[Sanderson, C. J. — We cannot go on 
hearsay evidence.] 

Your Lordship yourself will not be able 
to deal with this case without going outside 
the record. 

[Sanderson, C. J, — Can*t you oonffne 
yourself within the proceedings of this 
Conrl?] 

1 will refer to Chandra Kants’s case in the 
lower Court. 

Continuing, Mr. Jackson said that prior 
to the appeal in Chandra Knnta's case 
Mr. Justice C reaves dealt with some other 
Improvement Trust oa.ses. Mr. Bompass 
placed the matter in the hands of his legal 
adviser. In the meantime Mr. Justice Qreaves 
delivered judgment before the appeal in Trustees 
for the Improvement nf Calcutta v, Chandra 
Kanta Ghosh (14) was heard by a Divisional 
Bench of this Court. That appeal came 
on for hearing before a particular Bench 
consisting of Justices Mookerjee and Cuming. 
For some particular reason the Improve- 
ment Trust was not willing that the appeal 
should be heard by that particular Bench. 

[Sanderson, C. J.— I don’t know that.] 

On May 30th an application was made by 
Mr. Langford James before your Lordship 
to have the appeal heard by another Bench. 

The Improvement Trust wanted to get 
out the appeal from that Bench by taking 
postponements, and before the three ap« 

(14' 36 Trid. Cas. 743; 24 C. J. 246; 44 0. 219* 
2’ C. W. N. 8. ' 
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peals from Mr. Justice Greaves' judgment 
were heard they got leave to appeal to the 
Privy Council in Chandra Kanta's ra^e 
Then the three appeals were heard and 
Counsel understood that a Full flench 
would hear them again. Then, why should 
not the writer bring it to their Lordships' 
notice that this matter should go to the 
Privy Councilr^ Why should the parties be 
put to unnecessary expense by appointing a 
Full Henchy 

[Sanderson, C. J. — Will you draw my 
attention to that part of the article where 
the Privy Council is referred to? J 

These words are not used, but it means 
that Indian Judges approach the subject 
from a totally different point of view 
from that of European Judges who don't 
possess an inch of land and don't know 
where the shoe pinches, while in Eng- 
land every member of the judiciary holds 
land. 

Mr. Jackson next said that the article 
began thus: “There is a mischievous 
rumour afloat which should be contradicted. ' 
Was there anything to suggest that the 
Improvement Trust was trying to remove any 
particular Judged 

[SANJ)aR8()N, C. J. — I should think that the 
traditions of this Court are such that 
everybody should know that and it requires 
no contradiction. J 

i know of one case in which a particular 
Judge was removed daring the hearing of 
the Puriiea case at the instance of the 
Lieutenant-Governor. 

[Sanderson, C. J — That is not at pre- 
sent. it is absolutely impossible now to 
get a Court of one’s own liking, if there 
IS any such rumour, it should be treated 
with contempt and should not be published.] 

Mr. Langford James made the application 
for the transfer of the appeal. 

[Sanderson, C. J.— That application was 
rejected, but it was not an attempt to choose 
one’s own Bench.] 

Mr. Jackson said that their Lordships 
should consider the oiroumstances under 
which the article was written. It next 
said: “it is stated that a vigorous attempt 
s being made to get up a Bench to con- 
sider the appeal on the judgment of Mr. 
Justice Greaves in oonneotion with the 
aequisit’on of surplus land by the Oaloatta 
improvement Trust aoeording to somebody's 


choice.” The writer did not believe the 
rumour and he wanted to contradict it. 
Poople outside this Court, did not under- 
stand the difference between appeals from 
lower Courts and appeals from the original 
side of this Court- They thought that 
because one Improvement Trust appeal was 
heard by Justices Mookerjee and Cuming the 
other Trust appeals should also be heard 
by that Bench. The article next referred 
to the Mookerjee and Cuming Bench, and 
this, Counsel, thought, was the worst part of 
the whole thing 

[Sandekj-on, C. J. — The article says that 
a serious attempt is being made by the Chair- 
man of the Improvement Trust to get up a 
Beno)i as a counterpoise to the Mookerjee and 
Cuming Bench.] 

What is said is that ilie rumour is 
that an attempt is being made in that 
direction, but the writer does not believe 
it. 

Counsel next referred to the second 
article which began thus: “Something like 
consternation prevails on account of the pro- 
posed new constitution of the Appellate 
Bench.” It said that originally the Bencli 
was composed of Justices Mookerjee and 
Cuming and latterly it had come to be 
presided over by the Chief Justice and 
Mr. Justice Woodroffe. This was based on 
an absolute mistake. There was nothing 
affecting Mr. Justice Chitty. 

[Sanderson, C, J. — Why should a Bench 
consisting of the Chief Justice and Jus- 
tices Woodroffe and Chitty cause conster- 
nation i'j 

After the application made against the pre- 
vious Bench which heard Chandra Kania\ 
appeal vl4) this would create consternation. 
The writer suggested to appoint a Judge who 
possessed land and the suggestion was made 
from a totally different point of view. 

[Fletcher, J. — The Improvement Trust 
wanted to have their oases decided by a 
particular Bench and the Chief Justice 
would not consent to that. What does it 
mean?] 

(Sanderson, 0. J. — The meaning is obvious, 
Mr. Jackson.] 

Continuing Mr. Jackson said that the 
article went on to say that Indian Judges 
were likely to know more of tl e oovidi- 
tions and practices prevailing here, and 
it suggested to appoint an Indian Judife 
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on the Appeal Benoh, CounHel snid that 
the Improvement Trust WdS a Government 
institution. That being so, it was natural 
that there was suspicion and the oidy way 
to impress confidence was to take a Judge 
who possessed land. The writer had per- 
fect faith in the Chief Justice and he 
said, “We have perfect faith in the pre- 
sent Chief Justice.” Certainly this was 
not contempt. Counsel failed to see any 
contempt in the two articles. Sir Barnes 
Peacock in the reported case conceded that 
it was a matter which could be diiTerently 
interpreted. There was not a* single re- 
ported case which could approacli this in 
weakness for the matter forming the subject 
of contempt. 

Mr. for Tarit Kanto Bakshi, Prii\ter 

and Publisher of the Amriia Bazar Patrika^ 
said that the position of the printer was 
quite different and he deserved more 
sympathy. He was merely a paid servant 
and had nothing to do with the policy of 
the paper. His business was to see that 
the matter was printed and puhli.-hed. 

; Sander, sow, C. J. - It has been held that 
the printer is also responsible. 

Ves. If it is held contempt then he 
is unable to escape the legal liability, but 
lie is worthy of pity. 

’. Sanderson, C. J. — Is it not a fact that 
the directors live in the same house where the 
piper is published 

I don't know. 

[Sanderson, C. J. — Can you say who wrote 
the article? 1 

The printer does not know that. It does 
not concern him. 

(^Sanderson, 0 . J, — Apparently the printer 
printed it at a place where the directors live. 
They are all living together in the same 
place.] 

It does not contribute to my knowledge 
of knowing the identity of the writer. I 
was simply printing the paper and 1 don’t 
know who wrote it. There is internal 
evidence that it was not written by a 
European. 

Continuing, Mr. N'orton referred to the 
two articles and said that rightly or wrongly 
the Improvement Trust thought that Mr. 
Justice Mookerjee’s judgment was wrong. 
This was the rumour and the article 
described it as mischievous and the writer 
wanted to contradict it. Counsel admitted 


for the purpose of his argument that it 
was a gross libel against the Improvement 
Trust, but it was not contempt against the 
High Court. 

[Sanderson, C. J. — When the writer spoke 
of consternation, what could ha mean hut 
that he had lost his confidence in the 
Judges?] 

Mr. Norton asked his Lordship not to read 
the two articles together. 

[Pletcurr, J. — Is it not contempt to 
speak of consternation as regards the con- 
stitution of any particular Bench?] 

I say no. 

Continuing, Mr. Norton said that the 
grievance of the writer was why there 
should not be a Full Bench and only a 
Bench of three Judges. If he was acquaint- 
ed with the f irni of proceeding, he .should 
have said that as there was a difference 
of opinion it should go before a Full 
Bench . 

Mr. Norton next said that the writer said 
that it was a matter for regret that there 
was an unsavoury impression because it 
wa.s untrue. How could it he contempt 
when he spoke of unqualified belief in the 
Bench? That was the key of the whole 
thing. He only asked to take in an Indian 
Judge. 

Continuing, Counsel .said that if it was 
held to be contempt he asked their Lord- 
ships not to take any notice of it and 
that summary jurisdiction should not he fol- 
lowed. A contempt out of Court should 
not be treated summarily unless it inter- 
fered with the administration of justice. 
The Trust got all they wsnted to get 
but the wrifer did not create any impedi- 
ment. If it was only scandalising the 
Bench, then Counsel said this class of 
contempt was practically obsolete. The 
position of an English Judge was too high 
to be shaken by criticism like this. The 
reason why the summary procedure was 
not desirable was that the prosecutors were 
the witnesses and judges. In the case 
of Tayler (l) Sir Barnes Peacock wanted 
to issue a Rule and there was an 
apology. 

[Sanderson, C. J.— The writer of this 
article has offered no apelogy. J 

How can I offer an apology for the 
writer? T on behalf of the printer offer ray 
heartfelt apoloigry to all your Lordships. 
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The hearing of the case being resumed 
on the following morning, Mr. Norton said; 
Before proceeding with my argument I 
would like to call your Lordships* attention 
to a statement in the newspapers that I 
tendered a heartfelt apology for the printer. 
I tendered no apology, lie.artfelt or otherwise, 
hecauf-e I understood your Lordships agreed 
with me that in the position in which I 
was placed it was impossible for me to 
apologise for another man’s acts. That was 
the reason 1 tendered no apology. Had 
the words been my own words 1 
should have tendered an apology at once, 
but in the circumstances, 1 can scarcely 
be called upon to apologise for another man’s 
acts. 

[SANDB 5 RSON, C. J.— I don’t see why your 
client should not apologise just as much as 
anybody else.] 

What I stated on Monday and 1 repeat 
again to-day is this: If your Lordships 
think that I have not exercised due 
caution and was negligent in the discharge 
of my duties as printer, 1 do efl'er an 
unqualitied apology with an expression of 
my regret. My argument, however, is that 
in truth and fact there i.s no contempt. 

Counsel then cited It. v. Freeman'.^ 
.hmrnnl (15) and said that in the 
.sense in which rt flection constitutes an 
impediment to the due administration 
of justice, the reference in that case was 
whether there had been a c( niempt or 
suggested contempt to influencG the mind 
of jurors or to intimidate witnesses from 
coming forw'ard to assist either side. 

[Sanorkson, C. J.— That is not an authori- 
tat*ive proposition that there niiist be an actual 
iinpedirn*>Tit. The teat is thi.*^, whether a 
matter has a^tendency to obstruct the 
ordinary courj^e of justice, not that there was 
an actual disturbance of justice.] 

That case is T>ot applicable to Judges 
but to jurors. 1 draw a logical differ- 
entiation between proceedings calculated to 
influence the minds of jurors and an at- 
tempt to influence the minds of learned 
Judges. 

[Sanderson, C. J.— You mean to say a 
juror’s mind will be more easily influenced?] 

Yes. Our contention has always been 

(15) (1902) 2 I. \l. 82; 0 Tr. L. R. (52S. 


that we cannot substitute trial by Judges 
for trial by Jury on the ground that your 
Lordships are not accessible to inflaenoes 
which we as Counsel can plead before a 
Jury. 

Counsel then cited the case of King v. 
Dolan (16) and said that that was the case 
which Sir Lawrence Jenkins followed and 
quoted in iiov^rm^r of Bengal v. MM Lai 
(4). There the Judges said that the Court 
should not act unless in fact the 
contempt was likel}^ to create a tendency, 
etc. 

[Sanderson, C. J.— It is the same thing, 
“in fact likely to create.** Does the addition 
of the word “ fact ” add anything to the 
principle ?] 

I submit it does. 

[Sanderson, C. J. — If you say a thing has 
a tendency to create, is it not the same 
if you say a thing has, in fact, a tendency 
to create ? You are a master of English. 
Tell me that ? Do you really add anything 
to the weight of the sentence if you say that 
has a tendency to create a prejudice, or that 
has, in fact, a tendency to create a pre- 
judice.] 

The difference is this. It is a remote con- 
tingency upon a very remote contingency. 
It is a mere possibility upon a possibility. 
Whoever wrote those articles was not seeking 
to influence the minds of jurors. If he was 
peeking to influence any minds he was seeking 
to influence your Lordships* minds, not upon 
the merits of the appeal, but on the con- 
stitution of the Bench. How can that have 
a prejudicial effect upon your Lordships' 
judicial determination of the merits of the 
appeal ? I submit that cannot have the least 
influence upon your Lordships’ minds. If it 
was a libel upon the Improvement Trust, 
the only influence upon your Lordships* minds 
would probably be to create a bias in favour 
of the Improvement Trust. It indicated no- 
thing as to what your Lordshipsoughttodo, He 
asked for the constitution of a Bench which 
should include one or more Indian Judges. 
Can it be said there was any danger, real 
or imaginary, in an application of this kind? 

Counsel next cited the case of Costa Rica 
(Republic) v. Erlanger^ Clements^ In re (17) and 
the case of Hunt v. Clarke (lb). 

(16) (1907) 2 T. R. 260; 9 Ir. L. R. 647. 

(17) (1877) 46 h J. Ch. 375; 36 L. T. 832. 

(18) (1889; 58 L. J Q. R. 4'^( ; 61 h. T. 343; 37 W. 
R.724. 
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[SanJ)BR 80 N, C. J. — The test is first whether 
it tends to prejudice. ] 

I am willing to apply that test here. No 
attempt was made by the writer to prejudice 
your Jjordships’ minds as to the merits of 
the appeal. What was there in the nature 
of urgency in tlie articles which are now the 
subject-matter of this enquiry, urgency in 
the shape of your Lordships’ summary inter- 
ference: Apparently, as far as one can .see, 
they avoidfl any further comment not in 
eoTisequenoe of any order of this Court, but 
spontaneously ‘f There wis nothing really in 
the nature of any urgency to correct any mis 
chief of that kind, which was likely to spread 
and create more .'serious mischief in conse- 
quence of that dissemination, to justify the 
exercise of that jurisdiction which is 
exercised ai d which should be resorted to 
only in cases of extreme urgency. 

After citing In the matter of a Special Re* 
ference jfrovi the Bahama Islands (10) Mr. 
Norton said that, however wrong it might 
be, it could not be stated that these articles 
were an obstruction to public justice. The 
writer could not have believed that anything 
he said in these letters would in any way 
obscure their Lordships’ minds or divert them 
from the proper functions of the Bench and 
give him any assistanoe. If the object of 
thtt-H proceedings be to make it quite clear 
that their L irdships Imd the power which 
I hey were desirous of exercising in this case 
to hold it was contempt and exercise their 
control over that contempt by the summary 
process with which their Jiordsliips were 
clothed, what would be the outcome of these 
proceedings ? He was only addressing their 
Lordships on behalf of the printer, who was, 
comparatively speaking, the least blamable. 
There was no suggestion whatever that he 
was aware of the contents of the documents, 
and he had sworn himself that he had no 
such knowledge, 

[Sandbkson, C. J.~ 1 was looking at his 
afBdavit this morning. Would you mind 
looking at paragraph 4 where he says, 
“l did not read the said articles or 
either of them when they were given to 
rae for publication.** Now turn to para* 
graph ^ where he says, “l further state 
the said articles were published by my- 
self in good faith and in the public 
interest.” How can he say that if he did 
not know what was in them?] 


A man may in perfect innocence publish 
a document of which he knows nothing, 
believing at the time that it is perfectly 
innocuous. What he means is this, that 
if he had any notion that those documents 
contained anything of an objectionable 
character, he would not have published 
them. It is true that he did not read 
them because he believed that no defamatory 
matter would be given to him for 
the purpose of publication, 

[Fletchbr, J. — How can he say it is 
in the public interest if he did not read 
themr'l 

Publication in a newspaper involves 
publication of matter seven-tenths of which, 
1 presume, is of public interest. 

[Sanderson, C. J. — He says: “The .said 
articles were published by myself in good 
faith and in the public interest.” That 
seems to me somewhat inconsistent with 
his statement that he put in articles without 
knowing what was in them.] 

Then his drafter must be made liable 
for that. 1 know what was intended by 
those responsible for the drafting: Those 
who drafted that meant to say in para- 
graph 4 that he never read the articles 
and in paragraph 6 that although he never 
read them he published them in good 
faith and in the public interest. These 
are the articles with which he stands 
charged. He did not read them because 
he bona-fide believed he was asked to 
publish that which was for the public 
interest. He is not there for the purpose 
of printing for private ciroulatioii, but for 
the public. They are r.ot printed to sell 
to Moti Lai Ghose’-s children, but to the 
public. 

[Sanderson, 0. J. — They are to sell the 
paper.] 

Who boy-i it? The public. In paragraph 
4, he .says. *‘J never read them.” Tn paragraph 
5 he says: 2 have now read them and I have 
ascertained that they contain misstatements 
of facts.” In paragraph 6 he says: Al- 
though I published them without reading 
them, 1 acted in good faith and in the 
interest of the public, because I believed 
that the authorities in charge of the paper 
would not ask me to disseminate a libel.” 
If, as a matter of fact, your Lordships’ 
object is to give a warning efPeotive in its 
character that statements of this character 
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are oonterapt and are not to be published, 
then that object has been achieved by 
this enquiry. There is no reason why 
punishment should be meted out to the 
Printer if your Lordships hold that these 
articles are really contempt. I would entreat 
your Lordships not to do that. There is 
an interval of four days between the 
publication of these two articles. I don’t 
think it is too much to sugrjareat that a 
man wlio read the article ( f the 22nd 
would necessarily keep in his mind the 
contents of the article of the 18th. '^'here 
is nothin#? to show that the writer intended 
the two letters to be read conjointly or 
that the public on reading the second would 
take into consifleraiion the contents of the 
first. 

Continuing, *Mr. Sortnn saifl that so 
far as his client was concerned, he was a 
subordinate servant who carried out duties 
more or less of a technical character and 
he had no interest whatever in the publioa* 
tion of these letters. Further he relied 
on his superiors not to put him in any 
jeopardy by publishing articles which were 
objectionable. He had simply carried out 
hi.s duties eilifiiently and loyally to bi.s 
.superiors, lie had sworn that he had 
never read these letters before be published 
them. If through no act of bis own he 
became an innocent agent in the dis- 
tribution of that which their Lordships 
might hold to bo a contempt of Court, 
then that fact vould play a very im- 
portant part in the adjudication of punish- 
ment. 

[The Chief Justice asked whether it had 
not always been in the case.s Mr. Norton 
had cited a factor to be taken into con- 
sideration by the Court that the printer 
was willing to di.<^c]ose the name of the 
person who brought the matter complained 
of to him for publication.] 

Mr. No7f.vn replied that there was no 
evidence whatever that his client was aware 
of who wrote these letters. 

Mr. Norton, continuing, said that it was 
not a fair interpretation to put on these 
letters by reading them together. There 
was nothing to show that the writer in- 
tended these two letters to be read jointly, 
or that the publisher intended that the 
contents of the first letter should be taken 
into consideration in reading the second. 
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The printer was entitled to rely on his 
superior. He simply carried out his duties 
under the orders of his superior and he 
never read these letters either then or after 
the publication. He was at best an unwil- 
ling agent in the dissemination of this libel. 
The whole circumstances showed that be 
was innocent of complicity on his part. 
That must be taken into consideration on 
the question of punishment. There was 
no evidence to show that this man knew 
w ho wrote these letters. 

[Sandbrsow, C. J. — In the ordinary course 
of business J suppose he would know from 
what quarter these letters came. He must 
have known who was responsible for the 
publication.] 

They came to him in theordinarycour.se 
of business fiom someone in (he office. 

LSanj)EKS0n, C. j. — T his person would be 
liable for the publication.] 

1 say 1 do not know who brought it. 
Supposing a messenger boy brought it‘r 

[Sanoekson, C. j. — H e would know from 
what quarter the messenger boy came. He 
would know w^ho would be responsible. 1 
want to reach the man who is responsible 
for the publication. , 

The person re.sponsible for the publication 
i.s tlie editor. 

[Sano&kson, G. J. — T suppose your client 
would know who is the editor.] 

Yes, If your Lordsliip puts m« into that 
position. 1 say J refuse to say. If the 
editor has any virtue he ought to have 
come forward himself. Why should a 
subordinate on Rcj. 200 a month be called 
upon to appear on this RuleP The other 
man is in a far higher position. Why 
don’t the editor and proprietor come for- 
ward and assume responsibility? Your 
Lordships will not press me to tell yon. 

[Sanderson, C. J.— Please understand me, 
1 do not press you to tell. This is one 
of the facts that must be taken into con- 
sideration. He must know who the editor 
is.] 

That is asking me to play the part of 
Judas. 

[Sanderson, C. J.— -I shall bear in mind 
what you say about the editor not coming 
forward.] 

Mr Norton referred again to the Bankg Sr 
Fenmck, In the matter o/(3) and concluded. 
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Mr. B, Ohakratarty, for Priyus Kanii 
Ghosh, a Director of the Company, and for 
Mainal Kanti Ghosh, who was the Secretary 
to the Board of Direotors, said that after the 
disouBsion which had already taken place his 
own snbmission would be very short. HisGrst 
submission was that in a criminal contempt 
case, where the object of the procedure 
was to punish a man, the gfravamen of the 
charge was that the comment or publication 
interfered with, or was likely to interfere 
with, the due administration of justice. 
He hied two affidavits, one by each of his 
clients. With regard to the .question of 
interference with the administration of 
justice, or tendency to interfere with the 
administration of justice, his further sub- 
mission was that this might be mixed up 
with a reheotion upon the Judges or a 
reheotion upon one of the parties to the 
litigation. If it was merely a reneotinn upun 
one of the parties and was in the nature of 
a libel but did not interfere or tend to 
interfere with the due administration of 
justice, then the remedy by a summary 
process for contempt did not apply. In 
the same way if it was an attack, however 
improper, or a rtheotion upon the Court, 
and such reflection or attack did not inter- 
fere or tend to interfere with the due 
administration of justice, then again the 
remedy was not by a summary process of 
contempt but by criminal information or by 
action. His next submission was that in a 
case of an original trial pending, whether 
it was a criminal proceeding or a civil 
action, any comment with regard to such 
pending proceedings or pending action, 
either on the merits or with regard to the 
conduct of the parties, was prirna fade 
likely to interfere with the administration 
of justice, because it might interfere with 
the witnesses who had to give evidence, 
or might interfere with the Jury who had 
to deal with the facts, or might even inter- 
fere with the learned Judge dealing with 
the case. That was to say it might in- 
terfere with an impartial trial. If, on the 
other hand, the litigation had passed out 
of the hands of the trying Court, and 
even where an appeal was allowed on facts, 
the position was difPereut because the 
record was complete. No comment could 
interfere with the witnesses because all the 
evidence was before the Court and the 


verdict of the Jury was also before the 
Court. If the case was an appeal on facts 
and there might be a necessity to investigate 
the facts, it might be conceivable that one 
of the parties to the litigation was held 
up in contempt or pointed to as being 
unworthy of belief, and then it might affect 
the mind of the Judge in dealing with 
the facts of the appeal. In the case where 
a Judge is concerned matters were not in 
the same position as in regard to witnesses 
or jurors. Where it was a matter of the 
ooiiatruotion of a Statute, then his submis- 
sion was that everi if there was a comment 
with regard to the conduct of one of the 
parties it could not possibly interfere with 
the due decision of the appeal. If these 
two articles were offensive and, therefore, 
matters which contained relleotions on either 
of the parties to the appeal or upon the 
learned Judges, his submission was that, 
however reprehensible the attack of the 
writer might be, it could not possibly in- 
terfere with the right decision of the appeal. 
It was not a question of fact, it was 
one which involved entirely the question of 
law which was to be determined upon the 
basis of the construction to be put upon 
a Stntute. He was not defending the writer 
of the articles, and he was discussing the 
articles, whether right or wrong, by a8^um- 
ing that they were offensive, and that they 
were grossly libellous; yet they could not 
attack the administration of justice, because 
in point of fact the question involved was 
of such a character that the decision could 
not be affected by any comment made in the 
public press. 

[Sandbrson, C. J. — What do you mean by 
“due administration of jnstioer'** Is it only 
confined to the right decision of the oaseP 
Is it not necessary that this Court should 
have the confidence of the people in this 
country h AR.suming that the articles are 
absolutely un justifiable and are intended to 
minimise the confidence which the people 
ought to repose in this Court, is that not a 
contempt of Court? ! 

That may be, 1 will make my 
submission with regard to that later on, 
but what I want to clear up at the present 
moment is that these articles, however 
offensive they may be, and whatever action 
it might ho neoassary to take in regard to 
them, could uot in the present case affect the 
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auG administraiinn nf jiistioe in the sense of 
a proper decision in (he appeal. Whether 
it is a mere reflection upon the dignity of 
Hie particular Judge or whether it is any- 
thing more, the proper remedy is not a 
summary process. This remedy hy a sum- 
mary process is only to be resorted to if the 
rth action upon the Judge does in fact 
interfere with, or had a tendency to interfere 
with, the due administration of justice. 

Counsel then cited the case of llelmore v. 
Smith (19) and referred to Halabnry’.s 
Ijaws of England, Volume VII. 

j SaNDKKSDn, C. J. — That is exactly the point 
1 was putting to you — that it is oaloiilated 
to undermine or impair the authority of the 
tribunal, t 

Undermined or impaired with regard to a 
list pending before the Court. 

LWooDKOPKifi, J. — Supposing the list has 
already come to an end?] 

You are entitled to criticise and, in doing 
so, to point out that the learned Judge is 
wrong. 

[WoouROKi'E, J. —Supposing the writer 
imputes corrupt motives to the Judge after 
the list is over?] 

1 have not considered this particular case, 
but my answer to that would be that such 
a matter would not be dealt with by a sum- 
mary process but by a criminal action for 
libel. The position would be the same if 
you defame and maliciously or otherwise 
impute misconduct. 1 may have stated my 
proposition too broadly but still niy first 
point remains. In this particular instance 
my submission is that this is a matter in 
which these offensive articles could not 
possibly interfere with the right decision 
of the case. 

Counsel then dealt with the point as to 
whether it was a libel against the Judges 
and cited In the matter of a Special Reference 
from the Bahama hi amis (lu) The nature 
of the libel contained in the letters was not 
of such a character as to undermine and 
impair generally the dignity of the Court. 
In that case their Lordships held that it did 
not constitute contempt. 

[Sandersox, 0. J. — That is to say that he 
did not undermine and impair the authority 
of the Court, Surely if the Privy Council 

(19) (IftSO) 35 Ch. 1). 440; 50 L. J. Cli. 145; 56 L. T, 

35 V/, R. 157. 


Iiad come to the conclusion that this letter 
had impaired and undermined the authority 
of the tribunal, it must have come to the 
coTiclusiori that it was contempt of Court.] 

Mr. Chain- ii arty submitted that it was 
not such a contempt of Court as requiied 
that it should be proceeded against by 
summary process. What he was insisting 
upon was although it riiiglit be contempt of 
(]ourt, it did not necessarily mean that the 
remedy was a summary proce.ss for contempt. 

[Sanderson, C. J. — That must be a matter 
of discussion.] 

Mr. Ohokravarty agreed that it was a 
matter of discussion, but, even assuming 
that it was contempt of Court in so far as 
it cast a reflection on the Court, it was not 
a proper case in which their Lordships 
should apply a remedy of a summary 
procedure. 

Counsel then read the affidavit he had 
put in. One of his clients was a director 
and the other was secretary of the company, 
and both said that they had no control over 
the paper. They did not know who was 
responsible for the publication of the two 
letters in question. 

[ Fletchkr, j. — T he director must know. 
Where you delegate your power to conduct 
a newspaper you must know who the respon- 
sible Editor is.J 

idr. Ohakravarty submitted that this 
being in the nature of a criminal trial, there 
was no positive proof before their Lordships 
of any legal offence connecting his clients 
with these two articles. He cited Odger on 
Libel and Slander, page 472, AVr/. v, Judd 
(20), Palmer on Company Presiding, First 
Volume, llth Edition, page 546. 

[Woodkokfe, J. — Is not there against yon 
presumptive publication? Either you bring 
forward evidence which rebuts preaurriptiorr 
or there must be presumptive publication 
Consider this case from this point of view. 
A director is a person who directs. Then 
the question is what does he direct? He 
directs the busine.ss. This particular business 
is the carrying on of a newspaper. Would 
not there be presumptive publioatiou against 
your clients? You seek to meet it in two 
ways — (1) that you had no control over the 
paper; (2) by saying that you were not 

(20) 37 W. B. 143; 16 Cox. C. C. 559; 59 b. 

T. 993; 63 J. l\ 215. 
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present. Apart from your allegations in the 
affidavits that you have no control over the 
contents of the paper, and apart from your 
atatement that you were away from Calcutta, 
would not these facts referred to constitute 
a case of presumptive publication? I 

In law there is no presumption. 

[WoODKOFFE, J. — Why not?J 

The company is the proprietor. Supposing 
there are 20,000 share-holders in thecountry. 
Because 1 happen to have one share in sucli 
a company can you attribute to me know- 
ledge of the publication of the article as 
proprietor? 

[WOODROFFB, J. — There would be inference 
unless and until you show that you were 
not concerned with the publication.] 

1 say that such an inference does not 
arise, in a criminal trial you have to prove 
by positive evidence either that 1 was the 
writer or that 1 authorized the publication 
of it. V"ou cannot attribute to me the 
liability of the proprietor. In the case 
of editors and printers, whether they do 
in fact know or not, the law in fact 
attributes knowledge to them because 
it is in fact their business to know. Although 
they may be ignorant they cannot take 
shelter in that ignorance. 

Counsel cited the case of Beg, v, Judd 

(20) and went on to say that in the absence 
of proof of individual complicity his clients 
could not be indicted, lie cited Governor of 
Bengal v. Molt hal (4) and Beg, v. South 
Staffordshire II a ter works Co. (21). Except 
in the case of editors, proprietors and 
printers, they could not rely upon any 
presumption or inference. They must prove 
it by positive evidence. He then cited 
Beg. V. Holbrook (22) and Beg, v. Holbrook 
(28) and Odgers 470. 

Continuing, he said that, with whatever 
disfavour or disapprobation they viewed the 
matter, he submitted that there was no 
evidence for the purpose of establishing the 
complicity of these two men. It was no 
doubt very impertinent advice given by 
ignorant men with regard to the formation 

(21) (1N8B) 16 (,>. 11. 3o9 utp, 364; 55 L. J. M.C. 88; 
64 L. T. 782; 34 W. R. 242; 50 J, P. 20. 

(22) (1878) .3 g. H. 1). 60; 47 L. J. i}. 13. 35; 37 L. 
T. 530; 26 W. R. 144; 13 Cox. C. 0. 650. 

(23) (1879) 4 g. B. D. 42; 48 L. J. Q. U. 11-^; 39 L. 
1. 536i 27 VV. H. 313; 14 Cox. C. C. 185. 


of a Bench for the trial of a particular 
matter. 

f Fi ETCHKR, J. — Are the readers equally as 
ignorant as the writer?] 

There is rioting on the record and I should 
not like to say. If you think that very 
much importance attaches to newspaper 
articles, you are very much mistaken. We 
here do not attach any importance to news- 
paper articles. We are very fond of 
talking. 

[Sandekson, C. j. — 1 beg your pardon. 
Fond of wbal? J 
Fond of talking. 

[Sandukson, C. J. — 1 thought you said fond 
of toffee. (Laughter.) ) 

Mr. Chakravarty ?aid that it seemed to him 
fo be a very impertinent suggestion made by 
an ignorant person who knew nothing about 
how the High Court Benches w'ere formed. 

[Sanlehsoh, C. j. — You can hardly say 
that. He seems to know what is happen- 
ing in tire High Court. He also knew that 
Mr. Justice Chitty was to be one of the 
Judges sitting on that Bench. How he came 
to know that I do not know. Therefore, he 
could not have been very ignorant.] 

That is the knowledge of a man who goes 
ah lilt eavesdropping. In spite of the Cffioidi 
Secrets Act, it is astonishing how people in 
the bazar come to know of what is happen- 
ing in Simla in the matter of frontier wars, 
loans, etc. You always find everything 
talked of in the bazar. My submission is 
that the matter being in appeal at the time 
and involving a question of law, it could not 
interfere with the due administration of 
justice, and there could be no tendency to 
interfere witli the due administration of 
justice. Notwithstanding my olieiits* 
position — one as director and tlie other a.s 
secretary — they have no control over the 
contents of the paper and have in no way 
been shown to be liable for these offensive 
matters. 

IWooDKOKiK, J. — After tlie adjournment 
will you kindly refer to Green^ Ex parte; 
Eohbirts^ In the matter oj (24!)l^] 

Continuing, Mr. Ckakravarty said that 
under the Companies Act, section 82, clause 
(0, the names and addresses of the directors 
or managers were to be furnished. In the 
return Mrinal Kaiiti Ghose was described as 


(24) (1891) 7 T. L.li.411. 
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the Fecrefttr 3 ’ and Golap Lai Ghose as the 
finanoinl manager. 

[ChU’IY, J. — Mrinal is both manager and 
secretary..! 

Ho is only secretary. 

[Sanderson, C. J. — in the exhibit he is 
described as manager and secretary.! 

Ill his affidavit Mrinal says he is secretary 
and not manager. 

[Sanderson, C. J.— If he was secretary alone 
he would not have been put in the category of 
manager in the return]. 

The return was made by Golap and not by 
Mrinal. Although he is put under the 
heading of manager he is only secretary. 

Counsel next cited a oa.*«e reported as Orpen^ 
Ex parte; Rohhw\ In the matter of (24) in which 
Mr. Robins, manager of the Pre.ss As.socia- 
tion, was prosecuted in connecticn with the 
alleged publication of a paragraph in the 
papers sent by the Press Association. His 
position was, according to his own showing, 
that he was in charge of the various depart- 
ments, 

[Sanderson, C. J. — Here we have got the 
printer. He simply prints what i.s given to 
him. The director has ro control over 
the matter that appears in the paper. Then 
whom are we to hold responsible for the 
publication y] 

Under the law the printer is responsible. 

' Sanderson, C. J. — If we are left in the 
dark we must draw our own inferences. 
What are we to assume ? The director 
says he does not exercise any control. 
Then there must be an editor. 

All I can say is that he is not before your 
Lordships. You can condemn ray action for 
keeping my mouth shut, but you can’t punish 
me for that. 

Counsel then gave an illustration. He 
said there was a daooity in Harisal and a man 
was brought up who lived nob far from the 
scene of the dacoity. The Judge told the 
man that he must know who committed the 
dacoity. Their Ijordships could not draw the 
inference that his clients were liable because 
they were connected with the company. The 
conduct of the director was open to comment 
bat be was not responsible for the otTence 
with which he was charged. 

[Sanderson, C. .1.— Hut they have not 
.suggested that there is an editor.] 

We have not made any such suggestion. 1 
am not l^eie to give any information. 


Mr. C.R. Jh)s, for Golap Lai Ghose, said that 
his client was Director and Financial Manager. 
The tirst question which must be determined 
was whether this was a criminal proceeding 
or not. On their Lordships* decision would 
rest other questions. He did not like to raise 
the question of jurisdiction but that was a 
substantial question in the case. Once be 
established that it was a criminal proceeding 
it required evidence to prove the charge. 
Counsel said there was no evidence against 
his client. The materials upon which this 
Rule was granted did not call for an answer 
from an accused person. 

Counsel next proceeded to show that it was 
a criminal proceeding and cited several 
oases. He added that once it was admitted 
to be a criminal proceeding, the next point 
was, what was the evidence against his client. 
He pointed out that in a criminal proceeding 
they must have absolutely clear proof. That 
which was accepted as prirnojacte proof in a 
civil action was no proof In a criminal pro- 
ceeding. 

Mr, Das next cited cases reported as 
Mu^rtin v. Mockonochie (25) and Holt, In re 
(26) and quoted from Woodroffe’s **Evidence’* 
that the question was not whether substantial 
justice was done but whether justice was 
done according to law. In accepting evidence 
they must be satisfied that it was according 
to law. Then they could not draw an 
inference in conformity with his guilt but in 
conformity with his innocence. In a criminal 
proceeding the inference must be drawn 
which was mostly in favour of the accused. 

Continuing, Mr. Das said that the return 
filed by the JSecreiary of the Company giving 
the names of the directors and managers, 
being a private document, must be strictly 
proved as to handwriting and signature. 
Therefore, the production of a cretitied copy 
was of no use. He then read sections 74 and 
65 of the Evidence Act and sections 31, 32, 40, 
240 and 248 of the Indian Companies Act, 
and said that that was not a public record. 
It was a private document. It was sent to 
the Registrar but that did not make it a 
public document. 

[Mooker.ibk, j.— ^Is it a public record of a 
private document?, 

(25) (1878) 3 J{. I). 730. 

(26; (1879) 11 Ch. D. 168; 40 L. T. 207; 27 W. K. 
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No, I say that it is a private doGunient, 

[Pkltchbb, J., referred Mr. Das to 
section 87 of the Companies Act, and 
asked whether it was not public document.! 

How is it a public document ? Public 
record means any record whijh is concerned 
with the public. 

[Sanderson, C. J. — The public are entitled 
to get copies of the document by paying certain 
fees?] Yes. 

[Sanderson, 0. J. — Then is it not a public 
documentpj 

The whole question is whether it is a public 
record. What does the expressioiw “public 
record” mean? Section 87, as it, is worded, 
does not make this document a public docu- 
ment 

[Sanderson, C. J. — Is this copy, of which 
this document purports to be a certified copy, 
made under section 87 of the Companies 
Act?] 

No. Under section 32 of the Companies 
Act. The affidavit says that. 

^Fletcher, J, — That is Mr. HechJe’s view.] 

These are the materials upon which we 
have come to answer. 

Mr. Das then read clause (/) of sections 32 
of the Companies Act and said that they 
were to send information to the Registrar, 
who, under the Act, had some power of 
supervision over Joint Stock Companies. 
There were many documents of which they 
could get copies, but those could n.,t be 
regarded, and never had been regarded, as 
public documents. If in pursuance of 
section 32 of the Companies Act, the 
copies being sent by them to the Registrar’s 
office, the office had to do something and 
to keep some records of those documents, 
these copies would be public records of 
private documents. The mere fact that 
these copies were sent and that the R gistrar’s 
office kept copies of them did not make 
those copies public documents. The Regis- 
trar’s office was only the custodian of those 
documents under the Act. 

The hearing being resumed on the 
following morning, Mr. G. R. Dj 5, continu- 
ing bis address on behalf of G olap Lai Qbose, 
Financial Manager of the Amrita Bazar 
Patrika, said that section 87 of the Indian 
Companies Act, to which Mr. Justice Fletcher 
had referred the day before, referred 
to a totally different document, not the one 
referred to in section 32 of the Indian 


Companies Act. The document with which 
their Lordships were now concerned was a 
document mentioned in section 32, and not 
in seotien 87. That would bear on the next 
question he would argue as to Ihe pre- 
sumption that if they were Directors in 
March they were Directors in May. The 
certiticate filed stated the facts as they stood 
on March 5th. 

[Sanderson, 0, J. — Look at the end 
where it states **6led this 9th day of 
May.”] 

I see that. Your Lordship will allow 
me to deal with it after 1 have disposed 
of the first point. The question which 
your Lordships have got to decide first of 
all in this connection is whether it comes 
under clause 2 of section 74, as to whether 
it is a public document or not. I sub- 
mit the words “public record” show it 
must be a record made of private documents 
when they are sent on to the Registrar’s 
office. What the Legislature contemplated 
is that unless some record is directed under 
the law to be kept of these documents it 
cannot become a public record of private 
doouments. This is the view which Mr, 
Justice Woodroffe takes in his book on 
the Law of Evidence at page 517 (reads). 
Therefore your Lordship’s view is that it 
must be a record kept in the Registrar’s 
office, made in the Registrar’s office, and 
that the record is to be a record of or 
relating to private documents. Something 
has got to be done by the public officer 
with reference to that document — a note or 
entry or something which will make that 
document a public document. 

[Ohitty, j. — W hat meaning do you put on 
the word “record” in that section? Do you 
mean to say there must be some writing by 
the public official?] 

Yes. I shall show your Lordships that 
that is the view of eminent authorities in 
England on public documents. 

Counsel then cited Tayler on Evidence, 
Volume II, ICth Edition, page 1078, Powell 
on Evidence, 9th Edition, page 271, Lord 
Blaokborn’s judgment in the case of Sturla 
V. Freccia (27) and Mercer v. Demie (28) 

(27) (IKHI) 5 A. C. 623 ai. p. 642; SOL. J. CMi. 86; 
43 L. T. 209; 29 W. tt. 217; 44 J. P. 812 . 

(28) (1905) 2 Ch. 638; 74 L. .T. CU. 723; 93 L. T , 
412; 64 W. R. 303; 3 L. G. tt. 1293; 70 J. P. 66; 21 T. 
L. tt. 760. 
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and said: That is my .suhmiBsiori on the 
point that this is not a publio dnonment. If 
it is not a public doouraent h^xhibil K 
is not jidnnVsibU) in this case, and if it is 
not adniissiblo there is no evidence of any 
kind in this case. There is no inference of 
any kind. 

LMookekjke, . 1 . — Assume secondary evi- 
dence is admis.4ible what is your point:' - 

I submit the certified copy dees not 
prove the signature. There must be evidence 
before your Lordships that the signature 
appearing on the original is the signature 
of aooused before your Lordships, and there 
is absolutely no evidence of that. Section 
77 is not a section whicli would authorise 
the reception of this evidence without proof 
that the signature upon the original is (he 
signaluro c f this man. 

LSandkrson, 0. J.— For the purprte of 
this pait of your argument yon would lake 
the certified copy as if it were the origii.ulP] 

Yes. They are entitled to put in the 
certified copy without proof of the loss of the 
original. Section 77 merely says it i.s to be 
taken as proof of the contents, that is word 
for word it is the same as the original. 

[Mookekjke, *J. — You would take this 
objection even if the original was exhibit- 
ed.] 

Yes. There must be evidence that the 
signature is the signature of this man. 1 
can tind no authorities according to which 
you may take the certified copy not only 
as priH'f of the contents of the original but 
over and above that as jioofofthe .signa- 
ture of tlie particular man before your Lord- 
ships. 

fciANPERtuN, C. J. — Jf we find that is a 
statutory return, is there not some infer- 
ence to be drawn from the fact that the man's 
name appears there as director of the com- 
pany r' I 

The furthest you can go is that a man 
of that name was Director or Finaiicial 
Manager. In a criminal trial you must prove 
the identity of the accused. 

[WoODROKFK, J. — Why do yen come before 
usV] 

Because notice is served upon me. I 
would have been most happy not to have 
Dome. 

[WoouKOKKR, .1.— As whalh As Director 
gf the Company 


No, as Golap Lai Qhose. Suppose I have 
been served with notice as Director. The 
fact they served a notice upon me as 
Director does not prove that 1 am he 
These are technical points no doubt but 1 
submit L am entitled to take them. Your 
Lordships are exercising very extraordinary 
jurisdiction, and if 1 can take any technical 
point I am entitled to take it on behalf of 
my client. 

[Mookerjee, J. — If section 90 applies?] 

Then it would be different. 1 am very 
much obliged to your Lordship. That streng- 
thens rriy argument. If a document is 30 
years old and is produ 3 ed from proper 
custody, then the Court may take it that 
the signature of the person which it pur- 
ports to contain is the signature of thtit 
person. Then there are various provisions 
in the Companies Act itself which show 
that certain documents may be taken as 
priina facie evidence of their contents, but 
in this caf^e there is no such provision. If 
your Lordships accept this as secondary 
evidence of proof of the original then there 
is no proof of the signature, and unless 
there is such proof 1 cannot be convicted 
of tin -3 offence. Secondly, it shows that 
on March 5th, 1917 — 1 am assuming your 
Lordships are against me on the other 
points— I was a Director and Financial 
Manager, Iii a criminal trial yon cannot 
draw an inference from that that because 
1 was Financial Manager or a Director on 
March 5th, 1917, therefore on the date 
on which these paragraphs appeared in 
the Amrita Bazar Fatrika 1 still hold that 
office. Suppose 1 was prosecuted for criminal 
breach of trust as a servant and the 
prosecution prove that three months before 
the occurrence I was their servant. I sub- 
mit no conviction could rest, on that evi- 
dence. The prosecution must in that ca«e 
carry further and say that on the dale 
of the offence. I hold that office. 

I Mookek-ikk, J. — It will be proved by 
oral ev deiice that no change had been noti- 
fied under section 87.] 

That will be. Such returns have got to 
be made from time to time. If there 
is a question of presumption your Lord- 
ships may draw the inference that those 
returns were made and if they were made 
they should be produced. Then you 
Lordships would have had before you all the 
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dooamenta which would have shown or 
might have shown that the aooased was in* 
that position on the dates on whioh those 
paragraphs appeared. That, however, is 
wanting. Matters whioh have to be proved 
by evidence cannot be made the subjeot of 
inferences, whioh must be under these 
circa mataiioes conjectures. There is nothing 
in the law to prevent my giving up that 
appointment the very next day. Before 
your Lordships can conviot me there must 
be evidence before you that on -the dates 
on which these paragraphs were written 
or published I was a Director or Financial 
Manager. 

The next point 1 desire to discuss in 
this connection is that suppose you take 
it I was a Director and the Financial 
Manager on the date when those paragraphs 
appeared — 1 am assuming that against me 
— what dues it prove? I take the case of 
my being the Financial Manager first. The 
evidence upon whioh 1 have been asked to 
show canse indicates my duties are in the 
financial line and, therefore, so far as that is 
any indication, it shows that 1 have nothing 
to do with the editing of the paper or the 
editing of the paragraphs or any work with 
reference to the publication of these para- 
graphs. 1 submit, therefore, that that is in 
my favour. 

1 ask your Lordships to consider whether 
it is not a fact that out. of the Directors some 
are appointed Managers and of the Directors 
1 am appointed Financial Manager. Different 
duties are cast on different Directors. Your 
Lordships cannot suppose that in a meeting 
of the Directors it was discussed that these 
paragraphs showing contempt of the High 
Court should be published in the paper. My 
liability must entirely depend upon how 
far I was engaged in the work of publishing 
this paper. That must be alleged. Where is 
there such an allegation agaimst me except that 
I am a Director and a Financial Manager? 
There is no reason to suppose in the face 
of that certificate that directors — except 
those holding such a post as Manager or 
Financial Manager — have anything to do with 
the editing of articles or the publication of 
the paper. A reasonable way of reading 
that document is this, >-there are so many 
Directors that so far as the executive work 
is concerned with regard to the publica- 


tion of the paper it has two sides, namely » 
the editorial side and the financial side* 
The financial side is not concerned with 
the editing and publishing of the paper. 
It is alleged against me that, apart from 
being a Director who has got a right to 
attend Directors’ meetings and deliberate 
and discuss matters placed before the 
Directors there, I am entrusted with the 
work of financial management. These are 
the allegations made against me and these are 
the allegations I have come to meet. I am 
showing your Lordships that I have nothing 
to meet. The case for the prosecution — if 
I may use that expression — is that I am a 
Director whoattends meetings of the Directors, 
and over and above that I am the Financial 
Manager. Therefore, in the face of these 
allegations, I venture to snmbit that your 
Lordships cannot draw any inference or 
oonoluflion— or even a reasonable conjecture 
does not arise — that I have anything to do 
with the publication of the paper. Therefore 
from that point of view there is no evidence 
against me. Then I go further than that. 
As a Director there are sections in the Indian 
Companies Act whioh provide for the 
Memorandum of Association being sent to 
the Registrar’s office as well as the Articles 
of Association. The duties of Directors 
so far ae the Company is concerned are 
duties whioh are defined and circumscribed 
by the Articles of Association. Why is it 
that a copy of the Memorandum is before your 
Lordships and not the Articles of Associa- 
tion? 

[Sanderson, C. J.— We have the Articles 
of Association.] 

It is not part of the affidavit. 

[Sandsrson, C. J — No. It has been put in 
by one of the respondents. It was read on 
Tuesday. It is attached to the affidavit of 
Mrinal.l 

I have not put that in and 1 know nothing 
about it. I don’t know whether that is for 
me or against me. 1 put my case on a 
different footing. There is abundant author- 
ity for the proposition that directly the 
name of the Director of a Company is 
announced, it would not do to say that a 
director is he who directs or that a Director 
is he who manages. 

[Sanderson, C, J. — Suppose the Articles 
say that the Directors are to manage the 
business and that the business is that of 
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pubisbing and printing. Is it not prima 
facie that they do publish and print?] 

That would depend on whether the 
only business indicated in the articles is the 
oonduct of the paper. 

[Sanderson, C. .1. — Leave out the word 
‘‘only.’’ If a Company is formed the main 
object of which is to carry on the paper 
and the articles say the Directors are to 
manage and publish the paper, I would 
assume prima facie they were managing.] 

With regard to every Director? 

[Sanderson, C. J, — I assume that would be 
their duties.] 

Suppose one of the articles was they 
were to hold meetings of the Directors 
in which the question of finance, appoint 
ment of editor and so on, was to be 
discussed and the article went further 
and said Director so and so was to be respon- 
sible for finance? 

(Sanderson, C. J, — Of course that would 
make a difference. Suppose it says, as 
it says here, the business of the Compatiy 
shall be managed by the directors who shall 
pay all expenses and so on?] 

I cannot submit my case on documents 
whicVi are not part of the evidence against 
me at present. Apart from the ques- 
tion of this man being a Director, as soon 
as that is done it raises the legitimate 
proposition that his duties are regulated 
by the Articles of Association. The Articles 
of Association are not pleaded ugaiir^t me. 
It was not one of the grounds on which tiiis 
Rule was issued. 

Counsel then cited the case of hupenal 
Hydropatuic Hotel (7o., Blackpool v. Hampton 
C29) and said that there the matter was 
discussed as to what were the duties of a 
Director and his rights and liabilities. He 
submitted that in this case their Lordships 
could not arrive at any such conclusion 
that because this man was a Director be 
mnst know this, that because he was a 
Manager he must know this. For a cri- 
minal trial something more definite was 
necessary, that it was his duty to look 
after the printing or the publishing of 
the paper in question. After all, ii their 
fiordshtps took it as a matter of legitimate 
inference, they must take it in connection 
with the usual way in wliioh business was 
dona under these circumstances, If there 

CV50 (1683) 23 UU. U. U 49 U T. 147} 31 W. It. 330. 


was a Company for the pu^’pose of pub- 
lishing a newspaper and other things as 
well, as the memorandum showed, what 
would their Lordships expect? Their Lord- 
ships would expect in the usual course 
that for the purpose of editing the paper 
the Company would appoint an Editor and 
that it should be in the discretion of the 
Editor as to the manner in which he 
edited the paper They might reasonably 
infer that probably the general policy of 
the paper was indicated to the Editor. 
After all, the question as to which parti- 
cular articles should or should not be 
published must be left to the discretion 
of the Editor. Therefore prima facie a 
man who wan a Director and nothing 
more than a Director would not look to 
the pt'inting or publishing of different para- 
graphs which came in the different issues 
of the paper. Of course if their Lordships 
bad evidence before them that a particular 
Director was also entrusted with the duty 
of looking after the newspaper and doing 
the work of Editor, then the matter would 
have stood on a different footing. Their 
Lordships had not got that evidence, the 
only evidence they had was that he was a 
Director. They could not draw the infer- 
ence from that that becau.se he was a 
Director, he must be taken to be aware 
of what articles were published and, there* 
fore, he must have known before the publica- 
tion of those artirle.s that they were of 
this character and, therefore, he was liable 
for a nriminal offence. Mr. Das submitted 
that that conclusion was too remote having 
regard to the facts which their Lordships had 
before them. 

Then with regard to the matter of these 
Directors and Managers their Lordships had 
li!ui the case put before them of Oreen^ Em 
parte, Bobbins, hi the matter o/(‘.i4), from which 
they would see that in that case the argu- 
ment was not because he was Manager 
be was responsible. In that case the Judges 
had carefully gone into all the oiroum- 
stanees, the previous oorrespondenoe and 
the admissiou of the Manager and it was 
upon the admission of the Manager and 
the contrast between these letters and 
correspondence and bis affidavit filed in 
Court at the time of the trial that the 
Judges came to the conclusion that he wais 
responsible. Here their Lordships must 
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have evidence before them to show that 
this man was responsible for the publica- 
tion. 

Counsel next cited the case of O'* Shea v. 
O'Shea (6) and said it very often happened 
that even with regard to a paper the editor 
was responsible for the editorials while the 
advertisement department was left in 
somebody else*s charge. It would be impos- 
sible to manage the publication of a paper 
unless there was a division of labour like 
that. Their Lordships were not consider- 
ing the question of civil liability but the 
question of criminal liability. The more 
fact that these people were Directors or 
Managers or Financial Managers would not 
justify their Lordships in coming to the 
oonclusioii that they were responsible. 

[WOODROFPE, J. — What is the difference 
between civil and criminal liabilityp 
Ordinari!y we regard as a civil liability that 
which results in damages and so forth. A 
decree is awarded to give reparation to a 
plaintiff. A criminal liability is thai in 
which the Court puts proceedings in motion 
for the purpose of punishing a person who 
does something wrong. If you take this 
question of civil contempt and criminal 
contempt you find in both oases the Court 
awards punishment whether it is civil oon^ 
tempt or criminal contempt.] 

Even in civil contempt these proceedings 
have been described by decisions to be 
decisions in penum, 

[WOODROKFE, J. — They don’t come under 
the ordinary civil and criminal proceedings. 
Whether you call it civil or criminal they 
result in punishment. Therefore, it is 
nothing more than this, that the law has 
attached certain epithets to certain classes 
of contempt and they call one class con- 
tempt of a criminal nature and the other 
class contempt of a civil nature, j 

It is only for the purpose of deciding the 
question of jurisdiction but so far as the 
offence is concerned it is in both oases 
criminal. It is a proceeding in penum, 

[WoopROFFE, J. — Then how do you say 
about jurisdiction?] 

The one is criminal jurisdiction, the 
other is civil jurisdiction. 1 am address- 
ing your Lordships from the point of view 
that it is a proceeding in penum there* 
fore, you must look at the evidence strictly. 


[WOODROFFB, J. — All evidence must be 
looked at strictly.] 

[Mookekjee, j. — S trict proof is required 
in eriminal oases. Equally strict proof is 
required in civil oases.] 

That is 80 . I am pleading for the ap- 
plication of strict proof. If your Lordships 
apply strict proof I have nothing to oom- 
phiin of. 

Counsel next cited Statutes 6 and 7 
Victoria, the case of Harding v. Greening 
(30) and the case of Beg. v. Holbrook (22) 
and Beg, v, Holbrook (23). 

[Sanderson, C. J. — The procedure for civil 
contempt and criminal contempt is the 
same?] 

Ye.s. It is a proceeding in penum. 

[WOODBOFFB, J.— Does it not come to this 
that both the jurisdiction to commit for 
contempt and the contempt itself are in 
sui generis.^ 

Yes. The point of view from which I 
am addressing your Lordships is that it is 
a proceeding ts-Vi penum. Therefore according 
to your Lordships* ruling in Qoiernor of 
Bengal v. Moti Lai (4), the proceedings ought 
to conform as nearly as possible to the 
proceedings in criminal oases. 

Mr. C, B, Das, continuing, said that the 
last two oases showed that whether or 
not the Common Law of England at one 
time was that the proprietor could be 
punished even although it was proved 
that he was not responsible for the particular 
libellous matter, it certainly was not the 
law of Pjo gland now by reason of G and 
7 Victoria. Be that as it may, there 
could not be any doubt that it was not 
the law in India at present and it was 
impOAHible to argue that that law applied 
in this country to convict people who 
were not directly responsible for the publi- 
cation of the libel. He referred to section 
499 of the Penal Code and also to section 
501- He had been described as a Director 
and Financial Manager. It did not follow 
from that that he was personally respon- 
sible for the publication. That responsi- 
bility must be fixed upon him by some 
evidence, direct or indirect. The only 
evidence there was here was the state- 
ment referred to and that did not establish 

(30) (IS17) 8 Taunt. 43; 1 Horire. 477; 12‘J h] H- 
297. 
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his responeibility. He next submitted that 
there was no neeepsary connection between 
the two articles of May 18th and May 
22nd. In the first place there was no 
reasonable ground upon which that could 
be assumed. Then there was nothing to 
suggest that they were not written by 
two different persons on two different 
dates, unless their Lordships by way of 
inference read into these two matters some- 
thing which was not there. In the first 
article the writer did not believe that any 
official of the Trust would dare to go so 
far SB to approach the Chief Justice or 
any Judge of this Court. In the next 
article he said that consternation prevailed, 
but it was not a fair reading of it to 
assume that the official did approach the 
Chief Justice. There were words put in 
as a sort of protection. 

[Sanderson, C. J. — Which words?] 

That there was a mischievous rumour 
which should be contradicted. He also 
said that we are sure that every rate- 
payer is safe in the hands of the Honour- 
able Judges. We are sure that the officials 
of the Trust will not go so far.” He did 
not intend that the contradiction should 
come from the Judges of the High Court. 
He himself contradicted. 

[Sanderson, C. J. — If his object wss not 
to draw attention to the rumour, why 
publish it?l 

Mr. Das said he would deal with this 
point later on. Suppo.sing there were 
two views possible the Court was bound 
to see which was consistent with the writer’s 
innocence. If once they started with the 
idea that the writer was innocent, then 
everything pointed to these paragraphs being 
read absolutely in favour of his innocence. 
Why should their Lordships put something 
else into the articles which was not there 
and draw adverse inferences? The facts 
according to the rumour were that Mr. Justice 
Mookerjee and Mr. Justice Cumming, who 
had decided Chandra Kanta's case (14) against 
the Trust, were withdrawn and the Bench 
was altered and was constituted by the Chief 
Justice and Mr. Justice Woodrcffe coming in 
Slid Mr. Justice Chitty was to join their 
Lordships. Upon that the writer paid, w hy 
should that be so? Is not the Chief Justice 


and Mr. Justice Woodroffe quite competent 
to try the case? As regards their reason 
for suggesting the addition of two Indian 
Judges, Mr. desired to dissociate himself 
from the arguments put forward by Mr. 
Jackson. Mr. Jackson had suggested that the 
writer wanted two Indian Judges because 
the Indian Judges were interested as 
landowners and were affected by the Improve- 
ment Trust. That would be the strongest 
ground for suggesting that Indian Judges 
should not be on the new Bench. 

[Sanderson, 0. J. — Is not this a sort of 
suggetiori that the Indian Judges would 
themselves resent very strongly?] 

1 should submit so myself. 

Continuing he said that the writer was 
considering the mysterious rumour in the 
public mind which was strengthened by the 
unfortunate fact that just after the decision 
of Chandra Kanta's case (1 4) Justices 
Mookerjee and Cuming were removed, 

[Sanderson, C. J. — It is only the with- 
drawal of Sir Afiutosh that is mentioned.] 

Before that the writer says that Judges 
who decided the case were Justices Mookerjee 
and Coming. Therefore it did not mean 
the withdrawal of Sir Asiitosh alone but 
the withdrawal of the Bench. The writer 
was not drafting a plaint or a written 
statement. The writer is debating the 
matter with himself. He is putting for- 
ward different reasons and disposing of them 
one by one. It might be impertinent for 
him to advise the Chief J’jstioe as to the 
way in which he should form his Benches, 
but it is not contempt of Court. 

LVVoodrokke, j. — I f it only means what 
you said, why should he say if you are 
going to have more than two Judges have 
a Full Bench and have Indian Judges, 
and wh> should he say that unless you do 
what he tells you to do, that will leave 
an unsavoury impression?] 

He says that the rumour is strengthened 
by these facts. He is putting forward the 
public view which might be unjust and 
mischievous, but, at any rate, he is expressing 
the public view, and he says that the 
unsavoury impression will be removed 
because it follows close upon the heels of 
Chandra Kanta's case (14). 

[Fleichkr, j. — T hat means that there is 
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some hidden meaning for importinfif Mr. 
Justioe Chitty on to the Benoh.] 

That is not the reason. It is to allay the 
suspioion of the publio that a Fall Benoh 
is suRgested with two Indian Judges. Why 
should yon snppo.se that there is any hidden 
attaok on Mr. Justice Chitty It was not 
only the withdrawal of the Benoh which 
decided against the Trust but close upon 
it came the formation of a new Benoh. 
He says that this rumour was strengthened 
in the mind of the public by these events, 
jhst , by the withdrawal of Justices Mooker- 
jee and Cuming who decided the case 
again.st the Trust, and semndly^ that the 
new Bench was to be strengthened by bring- 
ing in Mr. Justice Chitty. Then the writer 
suggests that these facts would leave a 
mischievous impression on the mind of the 
public and the suggestion which the writer 
makes is this: He says we have perfect 
faith in the Chief Justice; still to allay 
publio feeling a Full Bench sliould be 
formed with two Indian Judges. 

[WoODROKFi:, J.~- Supposing the suggestion 
is exactly what the writer .says, namely, 
that it has given the unsavoury impression 
that Sir Asiiiosh Mookerjee was with- 
drawn because he had decided against the 
Truai 'r ] 

Not only the withdiawal hut the with- 
drawal following olo.«e upon the decision. 

[ WooijRun'A, J, — beoau.se he had 

given judgment against the Trust, It was 
supposed that my learned brother would 
try the other cases and he was withdrawn 
because he had given his judgment against 
the Trust?] 

That is the meaning. He says that this 
was the rumour. 

[Sander.son, C. J. — Do I understand you 
to say that this was the clear meaning of 
the article that Sir Asuto.sh Mookerjee 
had been withdrawn beoau.se he had given 
judgment against the Improvement Trust?] 

I beg pardon: What I said is that the 
two events were following each other closely. 
He is not giving them as his own ground. 
He is speaking of the unfortunate chain of 
events. 

[Sanderson, C. J. — 1 thought my learned 
brother had put the question and ycur 
answer wss that this was a clear meaning 
of the article. 1 


If this was so, 1 did not hear Mr. Justice 
WoodrofFe properly, I do not say that 
the writer suggests that Justice Mookerjee 
was withdrawn because he had decided 
against the Trust. 

[WooDROFFE, J. — I put it to you that One 
of the suggestions made in this article was 
that the Trust were moving in this matter 
because Mr. Justioe Mookerjee bad given 
his decision against them, and the writer 
was under the impression that all the oases 
dealing with the Improvement Trust were 
to be beard and disposed of by Justices 
Mookerjee and Cuming, and that in order 
to aid these manoeuvres of the Trust ray 
learned brother had been withdrawn, and 
yon said that this wa.s clearly the meaning.] 

If I said so 1 did not mean that the 
writer meant this. He refers to the 
chain of events and he speaks of the 
apprehension in the mind of the public. 

[Sandbkson, C. j. — D o 1 understand you 
to say that the meaning was that Sir 
Asutosh had been withdrawn on account 
of his judgment again.st the Trust? 

Not only that but the whole chain of 
events. It is not the iFolaled fact but 
all the Ihings taken together which had 
caused the impression. The writer does not 
say that this is well founded hut he is 
giving some sort of excuse for the public 
feeling. 

Counsel then went on to explain the 
meaning? of tlie .second article and sub- 
mitted that there was nothing in it which 
showed that there was any contempt. 

[Sanderson, C. J. — Who does he suggest 
as being responsible for the withdrawal of 
Sir AsutoshP] 

He does not suggest that. He says that 
the public have taken it in that way because 
of the chain of events. He speaks of bis 
perfect faith in your Lordship. How then 
could it he contempt of your Lordship? 
That expression in itself contradicts that 
idea and is inconsistent with it. He was 
not saying anything which is insulting or 
contemptuous. Y'our Lordship put it to me a 
little while ago that if it was a mischievous 
rumour why did he express i. ? If it, was 
with reference a private person, of course, 
he should not have expressed it, hut in 
this case it might be a source of incal- 
culable mischief and if it went uncontradict- 
ed) it might gather strength and result in 
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a universal belief that the High Court is 
no longer to be trusted. That would be 
a state of affairs which would be a thou* 
>4and times more mischievous than giving 
expression to the rumour and trying to 
combat it. 

Counsel went on to say that their Lord- 
ships should start with the idea that the 
writer did not write this article with any 
intention to insult or annoy or give any 
offence. What was the good of holding 
this trial if they started with the idea 
that there was no such rumour and that 
the writer’s sole object was to attack the 
High Court, and tliat as he could not do it 
on facts, he tried to do it on invented 
faotsH In this case their Lordships were 
both prosecutors and judges at the same 
time and they should not start with an 
idea like this. They must start with the 
idea that the man was an innocent man. 
It was only when they found that they 
could not accept this view that they must 
take the other view. This was the basic 
principle of British justice. Where was 
the contempt in saying that two Indian 
Judges should be associated with the Bench, 
unless it was assumed that the mischievous 
facts were purpo.sely put in that way? The 
sentence referring to the withdrawal of 
Mr. Justice Mookerjee giving rise to an 
unsavoury impression should net be taken 
by itself. It must be taken in oonneotion 
with the rumour that the Improvoinent 
Trust were taking some steps, that Justices 
Mookerjee and Cuming bad decided the 
case against the Trust, that following 
upon it was the so-called witlidrawal and it 
did not rest there. Then the writer referred 
to the constitution of a new Bench, com- 
prising the Chief Justice and Mr. Justice 
WoodrofPe, and the appointment of Mr. Jus- 
tice Chitty to this Bench. All these facts 
together had given rise to the impression 
in the public mind and yet he said that he 
had perfect faith in the Chief Justice. 
He submitted that there was nothing which 
showed any intention of any contempt of 
Court. There was no oiroumstanoe from 
which their Lordships could gather clearly 
that the writer had any intention to com- 
mit contempt of Court. Unless they came 
to that conclusion they could not convict. 
They must convict on a clear case and 
not upon snepicions or conjectures. It 


might be impertinent but there was no- 
thing improper in suggesting how a Bench 
should he formed. The suggestion that the 
Bench should consist of three European 
and two Indian Judges could not be 
called contempt of Court. A suggestion 
like that might be impertinent, but it was 
not necessarily improper and was not con- 
tempt of Court. From it they could 
not draw any inference adverse to the 
accused. 

In conclusion Mr. Deis submitted that 
even if their Lordships came to the con- 
clusion that it was contempt, it must 
according to his argument he a very 
technical contempt. He then drew atten- 
tion to a number of cases on this point 
and following Mr. Chakrai arty's argu- 
ment, submitted that there was no 
tendency in this case to obstruct the coarse of 
justice. 

JUDGMENT. 

Sanderson, C. J. — In this matter the Buie 
was issued by me as Chief Justice of this 
Court after consultation with the learned 
Judges in consequence of two articles which 
appeared in the *Amriia Bazar Patrika” 
newspaper on the 18th and 22ud of May 
19 i 7, respectively. The Rule was directed 
to Tarit Kanti Biswas, the printer and 
publisher of the newspaper, and to Moti 
Lai Ghose, Golap Lai Ghoae and Pi j ash 
Kanti Ghose, Directors, and Golap Lai 
Ghose and Mrinal Kanti Ghose, the 
Managers of the Company called the 
**Amrita Bazar Patrika Ltd.,” having its 
registered office at No. 2 Anando 
Chatterjee’s Lane, Calcutta, and the Rule 
called upon them to show cause why they 
should not be committed or otherwise dealt 
with according to law for contempt of 
Court alleged to have been committed by 
them by unlawfully publishing the two 
articles concerning the High Court and the 
Chief Justice in his administration thereof. 

The respondents to the Rnle have all ap- 
peared by learned Counsel. 

The first question which it is neces- 
sary to consider is whether these articles 
or either of them constitute a con- 
tempt of Court. The appeals from Mr. 
Justice Greaves, to which both the articles 
refer, ere the appeals in the three oases 
mentioned at the head of the Rnle. These 
oases wer^ decided by Greaves, J., sitting 
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on the Original Side, and the appeals in 
which the Improvement Trust were re- 
spondents were about to be heard by the 
Oonrt hearing appeals from the Original Side 
at the time of the publication of the 
the two articles in iMay 1917. 

The first article is as follows: — “There 
is a mischievous rumour aHoat which should 
be contradicted. It is stated that a vigorous 
attempt is being made to get up a Bench 
to consider the appeal on the judgment 
of Mr. Justice Greaves in connection with 
the acquisition of surplus land by the 
Calcutta Improvement Trust according to 
somebody’s choice. We do not believe that 
it is possible for any one, far less the 
Chairman of the Trust, to secure a Bench 
after his own heart as a counterpoise to 
the Mookerjee and Cuming Bench. We 
are sure the interest of every rate-payer 
is safe in the hands of the Hon’ble JudgeSi 
and we do not think that any official of the 
Trust can go so far.” 

The reference to the “Mookerjee and 
Cuming Bench” is to an appeal which 
was disposed of by Mookerjee, J., and Mr. 
Cuming when he was temporarily acting 
as a Judge of the High Court in August 
1916, when the decision was against the 
liiiprovemant Trust. 

The second article is as follows: — Some- 
thing like consternation prevails on account 
of the proposed new constitution of the appel- 
late Bench of the Calcutta High Court 
before which appeals against the awards 
of the Improvement Trust are to be hoaid. 
It is known to the reader how this Bench 
was originally composed of Sir Asutosh 
Mookerjee and the Hon’ble Mr, Justice 
Cuming, and how latterly it has come to 
be presided over by the Hon’ble the Chief 
Justice and Mr. Justice Woodroffe. Humour 
has it that for purposes of hearing Improve- 
ment Trust Appeals the Bench is going to 
be strengthened by the appointment of Mr. 
Justice Chitty. Now what neither the public 
nor ourselves can understand is this special 
arrangement for such a Special Bench, If it 
is contended that two Hotrble Judges of the 
highest Court in the land are not compe- 
tent to decide in appeal cases in which 
the Improvement Trust is concerned, a con- 
tention, however, which we do not believe 
the Chief Justice will care to advance, 
why should there be a Special Bench of 


three and not a Full Bench of five, on 
which at least two Indian Judges could 
find seats? As a matter of fact, as land- 
owners in Calcutta are mostly Indians 
and as Indian Judges are likely to 
know more of conditions, practices, 
etc., prevailing here, it is but meet that 
the Appellate Bench in the present cir- 
cumstances should be so composed as to 
associate Indian Judges with their European 
colleagues. The withdrawal of Sir Asutosh 
has given rise to rather unsavoury im- 
pressions in the public mind, since this 
proposed arrangement is to follow close 
upon the heels of his judgment in the 
case of The Improvement Truat v. Chandra 
Kan fa Ghosh (14). Be that as it may, we 
have perfect faith in the present Chief 
Justice and believe that as soon as Sir 
Lancelot Sanderson understands the public 
feeling in the matter, bis Lordship will either 
form a Fall Bench or at least associate 
an experienced Indian Judge with him- 
self for the hearing of the Improvement 
Trust appeals.” 

It was admitted by the learned Counsel 
for the respondents at the hearing of the 
Rule that the statements of facts contained 
in this article were in many material 
respects untrue. There was not an Ap- 
pellate Bench constituted to hear appeals 
against the awards of the improvement 
Trust” as the article assumes. Such Bench 
was not originally composed of Sir A. 
Mookerjee and Mr. Justice Cuming as 
stated in the article: sucsh Bench had not 
lafterly come to be presided over by the 
Chief Justice and WoodrofFe, J., and it 
is untrue that Sir A. Mookerjee had 
been withdrawn from the Court. 

Though these admissions have been 
made, it may be advisable to state the 
real facts. 

In August 1916, as already stated, 
Mookerje , J., and Mr. Cuming were sitting 
as a Division Bench on the Appellate Side 
and an appeal by the Improvement Trust 
from the Sub-Judge of the 24'P6rgana8, 
having come before them in the ordinary 
course, was disposed of by them. One 
of the questions was the alleged power of 
the Improvement Trust to acquire land 
compulsorily for the purpose of recoup- 
ment; and the decision was against tb^ 
Improvement Trust. 
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In July 19IG, Greaves, J,, sitting on 
the original side, had decided the same 
•question in three oases in favour of the 
Improvement Trust, and in May of this 
year the appeals from Greaves, J.’s judg- 
ment in the three cases were about to be 
heard by Woodroffe, J., and myself, the 
Judges who were then taking the appeals 
Irorn the original side. Under these 
niroumstances the artioles were published. 

As regards the inclusion of Chitty, J., 
in the Court, no explanation is necessary: 
it would be fludioient for me to state 
that I, Chief Justice, thought it desir- 
able to have three Judges to hear the 
appeal. But ihe reason in this case must 
have been obvious to every one. It was 
within my knowledge, as it was within 
every one*s knowledge, that Mookerjee, J., 
had decided one way and Greaves, J., had 
decided another way on the construction 
of the Act on which the cases depend- 
ed. It was obviously, therefore, a matter 
on which difference of opinion was possible; 
moreover it was a case of general import- 
ance and in order to avoid a further 
disagreement which might occur if the 
Court was constituted of two Judges 
only, and to avoid the further pro- 
ceedings and delay vihich would un- 
doubtedly be consequent on such a 
disagreement, I thought it advisable to 
have three Judges instead of two, and 
accordingly 1 requested Chitty, J., the 
next Judge in order of seniority who had 
not already had the matter before him, 
to sit with Woodroffe, J., and myself, and 
hear the appeals. I may mention here 
that in my opinion all appeals from a 
Judge sitting on the original side, except 
interlocutory appeals, should be heard by 
a Court constituted by three Judges, and 
when I first sat iu this Court it was .so 
constituted; but I found that the allocation 
of three Judges to that Court dislocated 
the work in other departments of the Court 
so much that I came to the conclusion 
with much reluctance that with our present 
staff of Judges 1 could not allocate more 
than two Judges to the original side 
appeals, except in special cases. 

These being the facts, I now proceed 
to consider whether the articles are a con- 
tempt of Court, 


1 take the deBnition given by Lord 
Russell of Killowen in Reg, v. Or,iy (31) : — 
Any act done or writing published 
calculated to bring a Court or a Judge 
of the Court into contempt, or to lower 
his authority, is a contempt of Court. 
That is one class of contempt. Farther, 
any act done or writing published calculated 
to obstruct or interfere with the due course 
of Justice, or the lawful process of the 
Courts, is contempt of Court. The former 
class belongs to the category which Lord 
Hardwieke, L. C., characterised as ‘scandalis- 
ing a Court or a Judge.’ That description 
of that class of contempt is to be taken 
subject to one and an important qualification. 
Judges and Courts are alike open to 
criticism, and if reasonable argument or 
expostulation is offered against any judfeial 
act as contrary to law or the public good, no 
Court could or would treat that as contempt 
of Court. The law ought not to be astute 
in such oases to criticise adversely what 
under such circnm8tance.s and with such 
an object is published; but it is to be 
remembered that in this matter the liberty 
of the press is no greater and no less 
than the liberty of every subject of the 
yueen,” 

With regard to the first article 1 have no 
doubt it constitutes a contempt of Court. 
It was admitted by the learned Counsel 
appearing for the printer and rublisher 
that it was a gro.s8 libel upon tf e Improve- 
ment Trust, one of the liiigants. It alleges 
that it is stated that a vigorous attempt 
is being made to get up a Peneh to 
consider the appeal on the judgment of 
Greaves, J., in connection with the acquisi- 
tion of surplus land by the Calcutta 
Improvement Trust according to somebody’s 
choice,^ ^ which Bench is referred to therein- 
after “as a counterpoise to the Mookerjee 
and Cuming Bench,” which, as 1 have 
stated, had decided against the Improve- 
ment Trust. It was urged that this should 
not be regarded as a con tens pt, because 
the matter which would be argued on the 
appeals was the oonstruotion of an Act, 
and would be decided by Judges who would 
not be affected by such remarks. 


(Rl) neoo) 2 Q, B. SO at p. 40; 60 L. J. O. B. 602- 
son' ^ ^ 
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The question is not whether the article 
in fact obstructed or interfered with the 
due course of justice, but whether it is 
‘‘calculated’’ to obstruct and interfere with 
the due course of justice. No matter what 
the tribunal may be, I am at a loss to 
understand how it can be seriously argued 
that such a grave allegation against one 
of the litigants that he was attempting 
to get a Bench constituted in such a 
way as would in his opinion give him a 
favourable decision, is not calculated to 
obstruct or interfere with the course of 
justice. Further, the mere suggestion that 
such a thing is within the bounds of 
possibility is a grave reflection upon the 
Court and the persons responsible for i(s 
administration. I am not unmindful of 
the argument that the article refers to a 
“miscbievoiis rumour which should be 
contradi^'ted” and that confidence is alleged 
in the Hon’ble Judges. The fact that the 
article is based on a rumour, even if it 
existed, cannot, in my judgment, excuse 
the publication of it. It must have been 
known to the person responsible for the 
publication that it was absolutely imros- 
sible for a litigant to get a Bench con- 
stituted according to his own choice. It 

is, however, a well-known method of 
spreading a libel f(»r the publiKlier, who 
does not wish to take lesponsibility for it, 
to say there is a rumour to this or that 
effect, but that he himself does not believe 

it. It was admitted by one of the learned 
Ociinsel for the respondents that some 
woids may have been inserted in the 
article by lie person respon.sible therefor in 
order to protect himself in case of emer- 
gency, and having regard to the whole 
tenor of the article, I have very little 
doubt that this was the object of the 
writer in concluding in the manner refer- 
red to. If the matter had stopped there, 
although the paragraph was reprehensible 
and a clear contempt of Court, it might 
not have been necessary for the Court to 
take any steps of its own motion. 

The second article, however, appeared 
four days later on the 22nd May. As already 
mentioned the facts therein stated are 
admittedly untrue ; and oorisequently the 
insinuations based thereon are equally 
groundless. The only part of the article 
which is based on an alleged remour is 


that Chitty, J., was to be appointed to the 
Bench, which was to bear the Improve- 
ment Trust Appeals, For the rest of the 
statements in the article the author makes 
himself responsible. 

The statement that “something like 
consternation prevails on account of the 
proposed new constitution of the Appellate 
Bench” taken by itself is a grave allegation. 
Why should a Bench which is to be 
composed of the Chief Justice and two of 
the most experienced Judges of the Court 
cause consternation y But when it is taken 
with what follows it assumes a much 
more serious complexion. After misstating 
the facts as to the previous constitution 
of tlie Bench and referring to the proposed 
inclusion of Chitty, J., it proceeds “now 
what neither the public nor ourselves can 
understand is this special reason for such 
a Special Bench.” It then proceeds to 
argue that the proper thing would have 
been to have a Full Bench on which at 
least two Indian Judges could have seats. 
Reading so far, there may be some reason 
for doubt as to the meaning of the article, 
though the above allegations go the length 
of alleging that for some reason which no 
one could understand, the Chief Justice 
was about to include Chitty, J., in the 
Bench, and that such constitution of the 
Bench liad caused something like conster- 
nation. But 1 think all doubt is set at 
rest by what follows when the author 
makes himself responsible for the state- 
ment that Mookerjee, J., has been with- 
drawn from the Bench and that such 
withdrawal “has given rise to rather 
unsavoury impressions in the public mind 
since this proposed arrangement is to 
follow close upon the heels of his judg- 
ment in the case of the Calcutta [mx^rovement 
Trust V. Chandra Kant t t^hosh (l4).” Reading 
that in the ordinary way, can it mean any- 
thingexcept that Mookerjee, J., has been with- 
drawn from the Bench, taking the appeals 
against the awards of the improvement 
Trust: that such Bench was originally com* 
posed of Mookerjee, J., and Cuming, J., that 
it is now composed of the Chief Justice and 
Woodroffe, J., that Chitty, J., is about to 
be included which is a special arrangement 
which neither the author of the article nor 
the public can understand, that if any 
special arrangement is necessary why should 
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not Indian Judges be included and that the 
withdrawal of Mookerjee, J., coming as it 
does BO soon after his judgment against the 
Improvement Trust, has caused an unsavoury 
impression in the public mind. Consequently 
something like consternation prevails at the 
proposed new constitution of the Bench. 

I tliink it is clear that it means that 
Mookerjee, J., has been withdrawn from 
the Bench taking the appeals against the 
award of the Improvement Trust and 
insinuates that it is because of his judg- 
ment against tlie Trust, and, therefore, an 
unsavoury impression has arisen. 1 fail to 
see any other meaning wliich can be 
attributed to it, and I have n«.) doubt that 
tliis article, read by itself constitutes a very 
serious reHeotion upon the administration 
of the Court, which everyone knows is in 
the hands of the Chief Justice. But if it is 
read in conjunction with the previous article, 
the above-mentioned meaning is made plain 
beyond dispute. I think the articles should 
be read together. They were published 
with only four days* interval, they refer to 
the same subjeot-roatter, they are written 
in fhe same strain and in the same style, 
and each article appeared in the oolums of 
the newspaper which are devoted to leading 
articles. When read together what do they 
mean? It is obvious to my mind they mean 
to suggest that a vigorous attempt had been 
made by the Improvement Trust to secure 
a Bench composed according to their choice 
and that the attempt has succeeded; that 
otherwise the proposed constitution of the 
Bench is inexplicable and something like 
consternation prevails. If this he the correct 
meaning, iliere is no d<^)ubt that it is 
calculated to bring the Court and the Chief 
Justice, who is responsible for its administra- 
tion, into oonterript and it is calculated not only 
to destroy confidence in the tribunal but also 
to undermine and impair the authority of 
the Court. If ho, there is no doubt that it is 
a contempt of this Court. 

There are two other matters to which 1 wish 
to refer. It was argued that the object of the 
second article was to procure the appointment 
of two Indian Judges or one Indian Judge to 
the Bench which was to hear the appeals, and 
the suggestion contained in the article was 
that as the land-owners in Calcutta were 
mostly Indians, and Indian Judges are 
likely to know more of conditions and 


practices prevailing, that it was bat meet 
that Indian Judges should be associated 
with their European colleagues. The question 
at issue in the appeals depended on the con- 
struction of the sections of a certain Act, 
and had nothing to do with the conditions 
and practices, etc., relating to Indians. 
This, however, might be put down to igno- 
rance on the part of the author of the article, 
though from the references made in the 
article to such matters as the constitution of 
the Courts, Full Bench and other matters, 
the writer appears to be fairly familiar 
with the proceedings of the Court 
and the nature of the appeals in question. 
A futher arguraenf, however, was adduced 
by the learned Counsel for Moti Lai Ghose, 
1 ‘iz., that the real object of the article was 
to get an Indian Judge, who possessed land, 
appointed to the Bench in question, because 
Indian Judges would approach the subject 
from a totally different point of view from 
that of European Judges, who do not possess 
land and who do not know where the shoe 
pinches. This to my mind was an astonish- 
ing argument. I was not surprised, therefore, 
when Mr. C. R, Das, appearing for another of 
the respondents at a later stage of the hearing, 
disassociated himself from that argument and 
stated that in his opinion the above-mentioned 
argument would be the strongest ground for 
suggesting that Indian Judges should not 
be on the Bench in question. Assuming, 
however, that the learned Counsel for Moti 
Lai Ghose was correct in his statement as 
to the meaning and object of the article, 
it is not only one which would be rightly 
a!id strongly resented by my Indian 
colleagues but it also provides an additional 
reason for holding the article a contempt 
of Court: for it involves the suggestion that 
one of my Indian colleagues should be 
added to the Bench in question because he 
possessed land and would approach the 
question from a different point of view 
from a Judge who possessed no land and 
who would, therefore, be entirely independent 
and it thereby constitutes a very grave and 
unjustihable reflection on my Indian 
colleagues. 

It is also to be noted that if this was 
the object, the author of the articles was 
endeavouring to obtain the constitution of a 
Bauch after his own heart, the very thing 
which he had professed to oou^oxQ^ 
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sfcroDgly when attempted, as alleged, by 
the Improvement Trust. Assuming, how« 
ever, that the object of the article was to 
get an Indian Judge appointed, no matter 
for what reason, that does not justify the 
publieation of the untrue statements of facts 
and the unworthy and groundless insinuations 
based thereon. 

The other matter to which 1 refer is the 
passage at the end of the article in which 
the author expresses perfect faith in the 
Chief Justice. This, to my mind, is so incon- 
sistent with the insinuations previously made 
in the articles, that it is impossible to 
conceive that it was genuinely intended. It 
is much in the same style as the conclusion 
of the previous article, and [ do not think 
there can be any doubt as to the object 
of the author in using these words, 
t/iz., to try and provide a means of escape 
for himself if he is taken to task for the pre- 
vious matter contained in his article. 

No one has come forward to acknowledge 
the authorship of the articles or the respon- 
sibility of the publication, and we have, 
therefore, had no opportunity of heating 
or considering any explanation from the 
individual, in person, who was so responsible. 
Consequently the meaning and the inten- 
tion of the writer must be gathered from 
the articles themselves. They must be read 
as they stand, giving to the words used 
their natural meaning. We have had many 
arguments and many commentaries upon 
the articles addreSsSed to us by all the 
learned Counsel on behalf of the respond- 
ents. I have considered tliem carefully 
and though 1 should like to have come 
to the conclusion that the articles do not 
and were not intended to constitute an 
attack on the Court, I regret to say I 
am unable to come to that conclusion. 
It might possibly have been different if the 
author of the article or the person res- 
ponsible for its publication had come for- 
ward and personally explained what was 
in his mind; but he has not chosen so 
to do, and we must construe the articles 
as they stand, and I have no doubt that any 
one reading them would come to the con- 
clusion that a very serious aspersion was 
oast upon the Court and the administra- 
tion thereof, and that consequently they do 
ooustitute a contempt. 


If then the articles constitute a contempt 
tho next question is, whether the Court 
has jurisdiction to deal with it by these 
proceedings. There can be no doubt as to 
this: it was held in 1883 in Surendra Nath 
Banerjee v. CMef Justice of Bengal (32) by 
the Judicial Coramitee that the High Courts 
in the Indian Presidencies are Superior 
Courts of Record. The offence of contempt 
of Court and the powers of the High 
Court to punish it are the same in such 
Courts as in the Superior Courts in Eng- 
land, and the jurisdiction was exercised by the 
High Court in that case. 

This jurisdiction was affirmed in IP] 3 
in the case of Governor of Bengal v. Moti 
Lai (4), when Sir Lawrence Jenkins, 
C. J., said at page 215*: “Now this Court 
is a Court of Record in all its jurisdic- 
tions, and it thus has power to commit 
for any contempt in relation to any of those 
jurisdictions.” 

Then Mookerjee, J., at page 24i:* said: 
‘Now, it is indisputable that a Court of Re- 
cord has authority to punish for contempt. 
Sir Barnes Peacock, C. J., observed in 
Ahdool and Mahlahy In re (33) that this 
Court by the express terms of the Letters 
Patent is a Court of Record and there 
can be no doubt that eve: y Court of Record 
has the power of summarily punishing for 
contempt”, and indeed the learned Counsel 
appearing for the printer and publisher 
of the newspaper admitted the jurisdiction 
of the Court but argued that in this case 
it should not bo exercircd. The sugges- 
tion tliat this jurisdiction is obsolete and 
ought not to be exercised is futile, in 
view of the fact that it was exercised by 
this Court in I8i3 and affirmed to be in 
existence in 1913. It was also exercised in 
England as recently as 1900 ii: the case of 
Reg, v. Gray (31) alieady referred to. 

The question remains then whether the 
Rule should be made absolute against the re- 
spondents or any of them. 

As regards the case of Tarit Kanti 
Biswas, the first respondent on the record, 
there is evidence that he was the printer 
and publisher of the newspaper. We have 
before us a certified copy of the return made 

(32) IOC. 109; 10 I. A. I7l; 4 Sar. P. C. J. 474s 
5 Inil. Doc. (n. s.) 76. 

(33) 8 W. R. Cr. 32. 

♦PagOB 41 C.-^A’d. “ ** 
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by biiu under the Act (XXV of 1867), 
hiR name appears in the newspaper as 
printer and publisher and he has himself 
pat in an affidavit admitting that he occupies 
such position and that he printed and publish - 
sd the articles in iioestion. 

As already stated, his learned Counsel 
admitted the jurisdiction of this Court and 
farther admitted his legal responsibility if 
the articles constituted a contempt. This 
responsibility could not be denied, for it 
has been held in many oases that the 
printer and publisher is liable for contempt 
even though he was not aware of the subject 
constituting such contempt, and the reason 
for that is given by Lord Morris, in Me- 
Jjeod V. St, Auhyn (5) as follows: — *‘A 
printer and publisher intends to publish 
and so intending cannot plead as a justiB- 
oatioii that he did not know the contents.” 
Again it was pointed out by Stirling, J., in 
Americun Exchange in Eurojie v, Gillig (84) 
that the foreman printer (who was the 
person concerned in that case) i.s the 
person who is held out to the public as 
the publisher, and under these oiroumatanoes 
he is answerable for publishing the 
article complained of although he is 
ignorant of its contents. This has been 
the law since the well-krown decision of 
Lord Hardwicke in the case of St, James 
Evening Post (85). 

1 refer to the above-mentioned cases to 
show that in my judgment the learned 
Counsel was correct in making the admis- 
sion that this Court has jurisdiction in these 
proceedings, and that if the articles constitute 
a contempt of Court, the printer and publisher 
is legally liable in respect thereof. 

Having held that the articles are a con* 
tempt, it remains to be considered whe* 
ther the Rule should be made absolute* 
The printer and publisher has put in an 
affidavit in which be alleges he did not read 
the articles when they were handed to him 
for publication, which was done in the 
ordinary course of his business. He admits 
that certain statements in the second article 
are incorrect, and he then proceeds to 
argue that the publication wa.s in the public 
interest. Paragraph 6 of his affidavit runs 
thus: 

(34) (1880) 08 L. J. Ch. 708 at p. 7o7; 61 L. T. 002. 

(36) (1742) 2 Atk. mi 26 E. R. 683. 


*'That I further state that the said 
articles were published by myself in good 
faith and in the public interest and without 
any intention whatsoever of offending against 
the dignity or integrity of this Hon’ble Court 
or of prejudicing the due course and adminis- 
tration of justice in the matter of the 
appeals referred to in the said articles.” 

7. “That long before the appeals referred 
to in the said article came on to be heard 
by this Hori’ble Court, it was well known 
among the public of Calcutta how the 
Calcutta Improvement Trust had objected 
to the hearing of the appeal in which the 
question of the powers of the Calcutta 
Improvement Trust was involved by any 
of the Indian Judges of this Hon’ble 
Court and how, as a matter of fact, they 
through their Counsel, Mr. Langford James, 
adopted the very unusual course of apply- 
ing in open Court to the Hon’ble the Chief 
Justice that the appeal case of Trustees for the 
Improvement of Calcutta v. Chandra Kanta Ghosh 
(14) should not be heard by the Hon’ble 
Mr. Justice Mookerjee, and how after the 
decision in the last mentioned case by the 
Hon’ble Mr. Justice Mookerjee and the 
Hon’ble Mr. Justice Cuming they had un- 
successfully applied to the Grovernment for 
legislation for the purpose of doing away 
with the effect of the said decision. In 
the oircumstanoes recited the public were 
watching with deep interest the action of the 
Hon’ble the Chief Justice, in constituting 
the Court which would hear the appeals 
from Mr. Justice Greaves* decision.” 

8. “l farther state that the said articles 
were published to give expression to public 
feeling in Calcutta and, as stated above, 
without the remotest intention of scandalis- 
ing this Hon’ble Court or of reflecting on 
the conduct of the Hon’ble the Chief 
Justice or of any other Judges of this Hon’ble 
Court.” 

If it be true that the public were 
watching with such deep interest the action 
of the Chief Justice in constituting the 
Court, it seems to me that fact enhances 
the serious nature of the publication of 
the articles. For the public in the ordinary 
course might not trouble its head about the 
constitution of the Court, and might not 
pay much attention to the articles; but if, 
on the other hand, the public really was 
interested in the matter, it would pay 
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attention to them, and it was all the more 
inoumbent upon the author and publisher 
to abstain from makVig false statements 
and groundless insinuations. I may have my 
doubts as to the ‘*deep interest*’ alleged 
in the affidavit, but if it did exist, the 
seriousness of the publication is greatly in* 
Greased. 

The learned Counsel for the printer and 
publisher urged that his client would be 
sufficiently dealt with by the proceedings 
which had been taken and that the Buie 
should not be made absolute against him. 

I take into consideration all the learned 
Counsel urged and I sympathise with his 
argument that the editor if there be one, 
or the person responsible for the publication, 
ought in common fairness to have come 
forward and borne the burden in respect 
thereof; the fact that the printer and 
publisher does not disclose the name of the 
person responsible for the publication is a 
factor to be considered when deciding how 
the printer and publisher should be dealt 
with. In this case, the printer and publisher 
has not disclosed the person responsible 
for the publication, whom of course he 
must know, though he may not know the 
actual writer of the articles. On the contrary 
he has attempted to justify the publication 
by the paragraphs of his affidavit to which 
I have referred. It was said by Lord 
Hardwioke in the case already cited, ^^lotfaing 
is more incumbent upon Courts of Justice 
than to preserve their proceedings from 
being misrepresented;” and the reason for 
this must be obvious to every one. My 
attention has been drawn on other occasions 
to articles criticising the High Court. 1 
have found that many of them were un- 
justifiable, because they were based on state- 
ments of facts which were incorrect: but 
the Court has not taken any notice of 
them because they were not worth the time 
of the Court. But this is a different matter, 
the allegations contained in the articles 
exceed the bounds of any legitimate criticism 
and strike at the very root of the adminis- 
tration of justice. 

People who are familiar with the ad* 
ministration of the Court would know how 
impossible the allegations were, hut among 
people who are not so familiar with the 
Court’s administration, such articles as those 
in question with their groundless iusinaations 
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may be very mischievous and pernicious. 
They contain grave misrepresentations of 
the proceedings and administration of this 
Court, and in my judgment we should be 
failing in our duty if we did not take 
such steps as are within our power to 
counteract the effect of them and to 
vindicate the Court and its authority. 

In my judgment, therefore, the Rule 
should be made absolute against Tarit 
Kanti Biswas, the printer and publisher. 

As regards the other four respondents, 
the evidence before us, apart from the 
question of its admissibility on the technical 
grounds which were put forward during 
the argument, raised a strong prima facie 
case that they were responsible for the 
publication of the newspaper containing the 
articles. 

The “Amrita Bazar Patrika Co., Ltd.,” 
was incorporated in 1908, the original 
Directors being Sisir Kumar Grhose, Moti 
Lai Qhose and Colap Lai Chose, for the 
purpose of acquiring and taking over as 
a going concern the business of newspaper 
proprietors, printers and publishers then 
carried on, and in connection therewith 
the entire rights including the goodwill of 
the newspaper called the **Amrita Bazar 
Patrika,” then being published from No. 2, 
Ananda Chatterjee’s Lane, in Calcutta and 
all or any of the assets and liabilities of 
the proprietors of the business in connec- 
tion therewith, and with a view thereto to 
enter into the agreement referred to iu 
clause 3 of the Company’s Articles of 
Assooiation and to carry the same into 
effect with or without moditioation, with 
the usual subsidiary powers contained in the 
Memorandum of Assooiation. 

The Company gave the statutory notices 
that it intended to carry on its business 
at No. 2, Ananda Chatterjee's Lane, which 
was to be deemed its registered office: 
that it possessed a printing press at 19 
and 20, Bagbazar Street, which the Com- 
pany purchased from Golap Lai Ghose. 
On the 5th March 1917, the respondents 
Moti Lai Ghose, Golap Lai Ghose and 
Pijush Kanti Ghose were the Directors. 
Golap Lai Ghose and Mrinal Kanti Ghose 
were the Managers, and it further ap- 
peared that GoUip Lai Ghose acted as 
Financial Manager and Mriual Kanti 
Ghose as Secretary. The address of all 
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tbp four wft® giV6ii No. 2, AnftridR. Chuttftr** 
jee’s Lane. The Articles of Assnoiation 
(which were put in evidence by M. K. 
Ghose) provided that the busineas of the 
Company should be’raanaged by the Directors, 
who might pay all expenses incurred in 
getting up and registering the Company 
and might exercise all such powers as are 
not by the Indian Companies Act required 
to be exercised by the Company in general 
meeting subject to the provisions of the 
Act and of the Articles, etc. 

It was obviously a family business con- 
verted into a Limited Company. This is 
confirmed by the list of persons holding 
shares exhibited in Mr. Heebie’s affidavit. 
The evidence shows that the Directors and 
Managers were living at the premises 
which are the registered office of the 
Company; that the newspaper was published 
at those premises; that it was the duty 
of the Directors to manage the busine.ss; 
there was no editor disclosed or any other 
person occupying a position similar to that 
of an editor who would be responsible 
for the publication and the contents of the 
newspaper. 

From these facts it would naturally be 
presumed that these respondents were 
actually engaged in the management of 
the newspaper and personally responsible 
for its publication. These Directors were 
occupying positions very different from 
those generally occupied by Directors of 
Companies, whose duties are restricted to 
attending periodical Tueetiiigs and directing 
the policy of the Company. 

Two of the respondents, Pijush ' Kanti 
Ghose and Mrinal Kanti Ghose, liowever, 
have put in affidavits and it appears there- 
from that Mrinal Kanti Ghose was away 
from Calcutta on private business at the 
time when both the articles in question were 
published, and that Pijush Kanti Ghose was 
away on private business when the second 
article was published and under these oiroura- 
stances I think that the primafade case agaiiist 
them may be said to have been met, and 
I do not think that either of them should 
be held responsible in these proceedings 
tor the publication and that consequently 
the Rule should be discharged as against 
them. 

There are, therefore, two Directors left 
to manage the business of this newspaper 


at the material times, viz,, Mati Lai Ghose 
and Golap Lai Ghose. Golap Lai Ghose 
in the evidence i.s described as Director 
and Manager and also as Financial Man- 
ager. Mrinal Kanti Ghose has sworn 
that Golap Lai Ghose has only to do 
with receipts and disbursements of the 
Company and keeps the accounts thereof. 

Under these circumstances, I think the 
prim't facie case made against him may 
be rebutted, and that he should not be 
held responsible in these proceedings for 
the publication of the articles, even 
though it is not alleged that he was not 
at the premises when the paper was 
published at the material times, and in 
my judgment the Rule should be discharged 
against him. 

With regard to Moti Lai Ghose, the case 
is different : I think under the oiroamstanoes 
mentioned above, it may not unreasonably 
be presumed that he was responsible for nr 
privy to the publication. It was the Director’s 
duty to manage the business : such basiness 
was the publishing of the newspaper : one 
of the three Direotorswas away from Calcutta 
another, it is sworn, had only the financial 
matters to attend to ; Moti Lai Ghose, 
therefore, is the only Director to whom the 
particular duty of editing and publishing 
the newspaper can be ascribed. As already 
mentioned, he was not in the position of 
an ordinary Director, who makes periodical 
visits to the Company’s premises at stated 
and repular intervals. He was living on 
the pri'inises where the paper was published 
ami carrying on the family business which 
had been turned into a Limited Com- 
pany. 

There is no Editor disclosed, and even in 
the affidavits which have been put in by 
Pijush Kanti Ghose and Mrinal Kanti 
Ghose there is no specific reference 
to any editor. There is a general state- 
ment only, e. g., the affidavit by Pijush 
Kanti Ghose runs as follows “ Neither I 
nor my oo- Directors exercise any control 
whatever over the contents of the 'Amrita 
Bazar Patrika ’ newspaper, but we perform 
duties and exercise such powers as are men 
tioned and defined in the Articles of As- 
sociation of the Limited Company.” This 
is not a convincing statement. It is to be 
noted that it does not go the length of 
saying that the Directors did not know of, 



INDIAN CASUS. 


3^9 


Vol XLV] 

In t)ie matter of AMRITA BAZAR pAtbika. 

or wore not privy to, the publioation of the 
articles : if they did know of the inolasion 
of the articles and allowed the newspaper 
oontainingf the articles to be published, they 
would be responsible. 

Farther the main duty of the Directors 
** mentioned and defined in the Articles of 
the Company ” is to managre the business 
of the Company, which business is the 
publioation of the newspaper. Under such 
circumstances the natural presumption would 
be, 1 think, that Moti Lai Ghose, either 
was responsible for, or at all events, was 
privy to the publication of the articles. But 
it has always been held that the jurisdic- 
tion which the Court has in respect of a 
contempt of Court should be exercised with 
great care and should only be exercised when 
the case is beyond all reasonable doubt, and 
this should especially be the case when the 
proceedings are at the instance of the Court 
itself. Moti Lai Ghose has made no aliidavit 
nor has he offered any explanation of his 
position in connection with the newspaper 
at No. 2, Ananda Ohatterjee’s Lane, 
and if the above-mentioned presumption of 
responsibility were drawn against him, 1 
do not think he could complain. But I think it 
is just possible that he may not have been 
responsible for or privy to the publioation 
of the article. Although no reference is 
made to the existence of an editor, or .some 
person in the position of an editor, it is 
still possible that there may be one who is 
not before the Court. Fur there is the 
general statement by Pi jus Kanti Ghose and 
Mrinal Kanti Ghose made on oath that 
the Directors do not exercise control over 
the contents of the newspaper. Though 
this general statement be unsatisfactory, it 
cannot be wholly disregarded and it may 
be that the general control as to the con- 
tents of the newspaper may be vested in 
the hands of some person who occupies the 
position of an editor and who, for reasons 
known only to the respondents, has not 
been disclosed, and that consequently these 
articles may have been inserted without the 
responsibility or knowledge of Moti Lai 
Ghose. It is not likely that this was so, 
but still it is just possible and having regard 
to the principle that i proceedings of this 
nature we shoal 1 ba sorupulously careful to 
■ee that the case is clear beyond all rea- 
aonable doubt, I think Moti Lai Ghose should 
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be given the benefit of that doubt and that the 
Rule should not be made absolute against him. 

In view of the attitude taken up by the 
respondent Directors, we considered whether 
a Buie should not be issued against the 
Company itself with respect to which the 
considerations which affect the positions of 
the Directors would not arise : but in view of 
the fact that the object of the proceedings, via., 
the vindication of the Court and its authority, 
had been obtained by the proceedings al- 
ready instituted, we came to the conclusion 
that it was not necessary to taka up the 
time of the Court by adding the Company, 
which would necessitate a farther hearing. 

Before leaving the case of the Directors, 
I desire to refer to the attitude adopted by 
them. If the articles were innocently in- 
tended, the natural thing would have been 
for the person responsible for them, or for 
their publication, to oome forward and de- 
clare his intention : on the other hand, even 
if they were not innocently intended, one 
would have expected the person really 
responsible for their publication to oome 
forward and take the responsibitity on his 
own shoulders as was done in the case of 
two well-known newspapers in Calcutta on 
previous occasions. * They have chosen not 
to do so but to leave the printer and publisher 
to bear the brunt of the matter. 

It is further to be noted that, although 
it was evident that the Court, by issuing 
the Rule, regarded this as a matter re- 
taoting upon the Court, although it has 
been admitted that the second article 
contained statements of fact which were 
entirely untrue, and consequently that the 
insinuations based thereon were groundless, 
although two of the respondents’ learned 
Counsel admitted that the article, to say 
the least of it, was a piece of great 
impertinence, not one word of apology has 
fallen from the Directors of the Company. 

As regards the many technical points 
raised by learned Counsel aa to the 
admission of the evidence, I do not think 
it is necessary for me to discuss them : 
none of them affect the case of the printer 
and publisher. 1 would only say that I 

* Banhs and Fenwick^ in iJm matter of ^ 45 liid Cas 
113; 20 C. L. J. 401; 19 Or. L. J. 449 and Surciidra 
Hath Banerjee v. Chief Jnetice of Bengal, 10 C 
109; 10 I. A. 171; 4 Sar. T*. C. J. 474; 5 Tnd. Dec. 

8.) 76. 
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have had the opportunity of reading 
Woodroffe, J/s judgment, and I agree 
with him that most of them were trivial 
and unenhstantial. The Court was occupied 
over these proceedings for two and a half 
days : some part of the time no doubt 
was taken up by the discussion of the 
meaning of the articles, but the greater 
part was devoted to technical objections 
relating to the evidence and to the 
(iuestion as to who was really responsible 
for the publication. This fact shows how 
essential it is that the Jjegislature should 
provide for the registration of the editor 
or the person really responsible for the 
contents of a newspaper, so that the 
responsibility might be placed in the 
proper quarter without any difficulty or 
delay. 

For the above-mentioned reasons, in niy 
judgment, the Rule should be made absolute 
against Tarit Kanti Biswas, the Printer 
and Publisher, and it should be discharged 
as against the other respondents. 

WoouROKFE, J.— The arguments before us 
(other than those of Mr. Norton for the 
printer) would suggest that the parties 
regarded this Rule as an opportunity for 
a legal tamasha^ to use an expressive 
if not judicial term, rather than as a 
proceeding taken in the public interest to 
ascertain the true facts. Divorced from 
the lengthy and unnecessary discussions 
before us and freed of obstructive tactics 
the matter is really quite a simple one 
and might have been decided with but 
little delay. In that case too our judg- 
ments might have been short but the 
exuberant argument calls for some an- 
swer. 

The parties before ns are the directors, 
managers, and secretary of the '*Amrita 
Bazar Patrika, Ltd,,” a small Company, 
seemingly a family business, which owns 
and runs a Calcutta newspaper called the 
Amrita Bazar Patrika. With them is 
joined their printer. Ordinarily of course 
a newspaper has an editor but this 
Company or some of its members have 
been very secretive on the question whether 
there is an editor and if so, who he is. 
This is not the first time that the editor, 
if there be one, has been kept in the 
background. Perhaps it was considered 
that such secrecy was a convenient policy 


in defence of proceedings against the paper. 
Whatever be the object these persons 
have so far successfully concealed the 
fact and name of their editor. In the 
present proceedings it was not unreasonable 
for the Court to think that a summons 
to the directors, managers and secretary 
was sufficient without notice on the com- 
pany and that the officers of the company 
would disclose the actual facts. What 
actually occurred at the trial has shown 
that no assistance can be expected from 
the company’s officers and on a future 
occasion it will be necessary to consider 
whether the Court should not proceed 
against the company and its property. 
Such difficulties as we have experienced 
would be remedied were a law enacted 
compelling the registration of the names 
of editors just as the English Newspaper 
and Registration Act, 1881, ( and 45 
Vic. c. G) compels the registration of 
the names of the proprietors. As the 
Court was not in possession of evidence 
whether there was an editor or who he 
was, proceedings were instituted against 
those persons who are empowered to manage 
the business of the company and against 
its printer. 

On the 18th and 22 May last two articles 
appeared in this newspaper which seemed 
to the Chief Justice in consultation with 
the Judges of the Court to be a contempt. 
The writer circulates what he calls 
mischievous rumours” and “unsavoury 
impressions” and makes statements which 
suggest that a litigant before the Court, 
namely, the Calcutta Improvement Trust, 
had been successfully intriguing to get a 
Bench of its choice to hear an appeal 
from the decision of Greaves, J, As such 
an intrigue could not succeed without 
the connivance of the Court, such a 
statement was scandalising the Court as 
it is technically called. Nextly, as the 
allegation of such an intrigue touches 
the party said to be carrying on this 
intrigue the tendency of such writing is 
to prejudice that party. Thirdly^ the 
articles are calculated to interfere with 
the administration of justice, for the writer 
seeks to do, though in his own way, what 
be complains of in the case of the litigant 
Trust, namely, to influence the Chief Justice 
to form a Bench to hear the appeal in 
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qaestioD, the Benoh to be of such oom- 
positiou as the writer approved. As it 
seemed to the Court that prima facie a 
contempt had been committed, a Bale was 
served upon the persons mentioned to 
show oaase ; that is, they were graven the 
opportunity of showing that the articles 
were not contemptuous, and if they were, 
that they were not responsible for them. 

The parties whom we called for, have 
come before us. Leaving aside the printer, 
their substantial contention (to be extracted 
from the general mass of objections and argu- 
ments) is that the business in which they are 
each engaged has nothing to do with the con- 
trol of the contents of the paper; that is, their 
work is not of an editorial character. One of 
them swears that he was out of Calcutta 
when both the articles were published 
and another that he was away from 
Calcutta when the second and chief article 
appeared, The printer says that he has 
no control of the contents of the paper 
and that he printed what was given him 
without firbt reading it. Two parties, 
Moti Lai Chose and Golap Lai Chose, 
have filed no answer at all. All parties 
have refused to state whether there is an 
editor, but they all contend that we are 
quite mistaken in supposing that the arti- 
cles are a contempt. On the contrary we 
are told that the writer of these articles 
was a man who had perfect faith and 
confidence in the Chief Justice and Judges; 
that he was solicitous for their honour 
and was only seeking to protect and coun- 
sel the Court from and in respect of 
certain “mischievous rumours” and “unsa- 
voury impressions.” In short he was the 
Court’s benefactor who thought that if 
it would but follow his advice as to how 
it should conduct its business, it would 
escape the “unsavoury” imputations which 
the puhlic were making against it. This 
was said by some of the learned Counsel 
to be so clear that Mr. Jackson affirmed 
that no case could be found in ail the 
reports which approached the present one 
in the weakness of the alleged contempt, 
if there be anything in all this, what 
should the parties have done? Each of 
the directors should have put in an affidavit 
exculpating themselves from being privy 
to the publication. The reading and exami- 
nation of these affidavits might have 


taken half an hour. If these affidavits 
were accepted as truthful and the editor 
had been named, these parties other than 
the printer would have been discharged 
within about half an hour of their appear- 
ance before us instead of, as now» after 
a protracted argument for three days. We 
should have then expected that the parties 
would have named and produced their 
editor, the more particularly that the articles 
for which he would have been responsible 
are alleged to be of a wholly innocuous 
character, and their author to be one who 
cherishes the honour of this Court and 
would be its adviser and protector. But 
strange to say, this man of alleged good 
and disinterested motives is not named or 
produced. What had he or the parties to 
fear assuming that their argument as to 
the meaning of the articles is correct. 
Can it be said that notwithstanding such 
excellent intentions he was yet afraid that 
we might deal with him unjustly? If so, 
the writer’s professions of his perfect faith 
and confidence in the Court are a pretence. 
If be had come here and had explained 
what notwithstanding the form of his 
expression he actually meant; if he had 
come here and said (as has been suggest- 
ed by others in his absence) that be gave 
no credence to these rumours, that he 
personally made no suggestion against the 
Court, which in fact he was seeking to 
counsel and protect: if, I say, he had 
satisfied the Court of his innocence, then 
be too would have been discharged, and neces- 
sarily with him the printer. ^ As a fact, the 
position taken up before us is ‘we refuse you 
all information. Prove what you can against 
ns.” Such affidavits as have been put in 
show that they have been elaborately 
drawn so as to keep out information. If, 
as in my opinion, there is a case made 
out, calling for an answer, it is obvious 
that the non disclosure and non-production 
of the editor or writer leads to the infer- 
ence that he or they are withheld because 
upon a true construction of the articles they 
do in fact constitute a contempt and that 
there is no reality in the argument which 
would have us hold that there was no con- 
tempt at all. If so, why all this secrecy and 
technical objections as to jurisdiction, pro- 
cedure, nature of contempt, evidence and so 
forth? 
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It IB first objected that yve have no 
jarisdiotion and if we have and if there was 
a contempt, the affidavits issued with the 
Buie do not make any case calling for an an- 
swer, and if it did call for an answer on the 
assumption that the articles constituted a con- 
tempt, they are not a contempt in fact, and 
lastly, if they do constitute a contempt, two 
of the parties were not in Calcutta at the 
time of the publication of one or both of the 
articles. 

As regards jurisdiction a number of 
stale objections were taken. It is not neces- 
sary to go into the history and nature 
of contempt. It is too late now to contend 
that we have no other jurisdiction than 
that conferred by the Indian Penal Cede 
or that in exercising this jurisdiction 
we are judges in our own cause. The 
jarisdiotion has been approved many years 
ago by, amongst other Judges, their Lord- 
ships of the Privy Council. The second 
observation applies to all oases of contempt, 
and if it were given effect to, the Court 
would be deprived of its jurisdiction 
in every case. In the present one, the 
Court, as it is entitled to do, issued 
the Rule of its own motion. The Court, 
however, in such oa.ses does not seek 
to vindicate any personal interests of the 
Judges but the general administration of 
justice, which is a public ooiicerri. It is not 
a fact that proceedings for contempts by 
scandalising the Court are obsolete, as Mr. 
Jackson argued. There are, moreover, special 
reasons in this country why this jurisdic- 
tion should be maintained, which I need 
not here develop. I may, however, refer 
in this connection to the observations in 
McLeod V. Auhyn (5). The point of jurisdic- 
tion has been laboured with a view to 
establish the point that the case before us 
should be decided as a criminal one. It is what 
is called a criminal ” contempt, but all 
proceedings whether in respect of civil or 
criminal contempts are, in my opinion, 
of a criminal nature in the sense that 
they are tn pvenam^ that is, when their 
object is to punish by 6ne or imprison- 
ment. It does not, however, follow that the 
procedure in such oases is in all respects 
the same as an ordinary criminal case. It 
is obviously not. For if it were, the parties 
before us would have been in the dock 
and (not to Mpeak of other matters) 


no affidavits could have been filed by or 
against them. In fact both the offence as 
also the jurisdiction and procedure under 
which it is tried are sui ger.eris. As regards 
the question of proof, no case either civil 
or criminal should be tried and determined 
otherwise than according to the law govern- 
ing it. It is not the fact that civil proceed- 
ings may be slack and criminal proceedings 
must be strict. A dereliction of duty may, 
of course, be of greater or less moment accord- 
ing to the nature of the proceeding in which 
it happens. As regards the standard of proof 
I would repeat what was held in Weston v. 
Feary Mohun Das (36), that there is but 
one rule of evidence which in India applies 
to both civil and criminal trials and that is 
contained in the definition of “ proved ” 
and ** disproved ’* in section 3 of the Evidence 
Act. Whether the case is civil or criminal, 
a fact is only proved or disproved if it comes 
within the terms of that section. It may be 
conceded that the case against the persons 
before us must be proved strictly, which means 
according to law. That charge is that the two 
sets of parties before us, namely, printer and 
publisher of the newspaper “Amrita Ba^ar 
Patrika** and the directors and manager of the 
“Amrita Baxar Patrika, Ltd.”, committed a con- 
tempt of Court by publishing and being privy 
to the publication of the articles of the 18th 
and 22nd May set out in the affidavit of 
the Registrar. The first question is whether 
these articles constitute a contempt of Court, 
and then if so, who, if any, of the parties 
before us are responsible for it. Learned 
Counsel who appeared for the various parties 
have offered different arguments as to the 
construction of the articles. The actual 
facts which are undisputed are that some 
cases were instituted against the Calcutta 
Improvement Trust on the original side of 
this Court before Greaves, J., which failed,* 
that learned Judge holding that the Calcutta 
Improvement Act gave the Trustees a power 
to acquire land by way of recoupment. Another 
case against the same Trust came up for 
hearing on appeal from the Moffussil. Pre- 
vious to the hearing by this latter Bench 
on the appellate side of the Court an appli- 
cation was made by Counsel for the Trust 
to the Chief Justice for the transfer of the 
case from the last mentioned Bench on the 
ground that Mookerjee, J., was a landowner 
(36) 23 liHl. Ca.s. 20i 40 C. fiOSj 18 C. W. N. 1^5. 
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and, therefore, personally interested. That 
application was refused, on the ground that 
the learned Judge would himself determine 
whether the circumstances were such that he 
should hear the case or not. The objection 
was not repeated before the learned Judge 
himself and the case was then heard on the 
appellate side of the Court by Mookerjee 
and Cuming, JJ., who held that the 
Trustees had no such powers. After that 
there was then an appeal to the Privy 
Council by the Trust against the decision 
of Mookerjee and Cuming, .1 J., and an appeal 
by the parties suing the Trust against the 
decision of Greaves, J., to this Court hearing 
appeals from the original side. The Judges 
who had been previously taking such appeals 
were the Chief Justice and myself. On the 
18th May 1917, the first of the articles 
appeared. Its salient points are these ; — It 
alleges the existence of a “ mischievous 
rumour which should be contradicted. ” The 
writer does not himself contradict the rumour 
but gives it further currency. That rumour 
was stated to be that an attempt was being 
made by or on behalf of the Calcutta 
Improvement Trust “ to gel up” and “secure” 
a Bench after its “own heart ” to deal 
with the appeal from the decision of Greaves, 
J., so that that Bench might act “as a 
counterpoise” to the Bench of Mookerjee and 
Cuming, JJ. Flxpressing confidence in the 
Judges the writer says that he does not 
think that any official of the Trust “ can 
go so far.” 

The Benches of this Court are appointed 
by the Chief Justice, it may be, in some 
cases, after consultation with the Judges. 

It is of course plain that a litigant could 
not get^^up ” or “ secure ” a Bench of 
his own choice ” and after his own heart 
except with the complicity of the Chief 
Justice or Judges. Of this the writer of 
the articles is well aware, for he says that 
he is sure the interest of every rate-payer 
is safe in the hands of the Hon’ble Judges,” 
and he does not think that any official of 
the Trust can go so far. ” As I have said, 
the original side appeals were then being 
heard by a Bench of two Judges, namely, 
the Chief Justice and myself. A hearing 
of original side appeals by two Judges is 
not a convenient one nor in conformity 
with old practice, but it has been in exist- 
ence for several years since Sir Lawrence 
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Jenkins’ time owing to the great bulk of 
work and the shortage of Judges to deal with 
it. It is not convenient, because it is advis- 
able that there should be a third Judge to 
turn the scale in oases of difference of opinion. 
As the appeals under consideration involved a 
question of great public interest and 
might involve a reference to a Full Bench, 
the Chief Justice with my concurrence 
determined to appoint a third Judge to 
meet the possible case of a difference of 
opinion and a practically infruotuons 
hearing. A third Judge has been added 
to the usual Bench of two Judges on 
previous occasions. The third Judge added 
was Chitty, J., the next senior Judge to 
myself excluding Mookerjee, J., who had 
tried the Improvement appeal which raised 
the same question as that which the 
appellate Court hearing the appeal from 
Greaves, J.’s decision had to determine. 
Before the constitution of the Bench was 
actually published, the second article of 
the 22nd May appeared. That article is 
based on a number of misstatements. It 
wrongly assumes that there was an Appel- 
late Bench constituted to hear “appeals 
against the awards of the Improvement 
Trust.” It wrongly states that this sup- 
posed Bench was composed of Mookerjee 
and Cuming, JJ. It then wrongly states 
that this Bench had latterly come to be 
presided over by the Chief Justice and 
myself. It then says that the ‘ with- 
drawal” of Mookerjee, J., (which is not 
true) had “given rise to rather unsavoury 
impressions in the public mind” since this 
supposed ‘ withdrawal” and supposed re- 
constitution of the Bench followed ‘close 
upon the heels of his judgment” in the 
case I have mentioned. The suggestion 
involved in these alleged impressions is 
of course that Mookerjee, J,, who is sup- 
posed to have had charge of Improvement 
Trust cases, was “withdrawn” because he 
had decided against the Trust. He could 
not himself “withdraw” of his own 
motion, nor can any one else but the 
Chief Justice who appoints the Benches. 
But why should he be so “withdrawn?” 
The first article suggests the reason, 
namely, that the Improvament Trust was 
endeavouring to get up and secure a 
Bench after its own heart as a conn, 
terpoise to the decision of Mookerjee and 
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Cumingr, Then it^ says, “something 

like consternation prevails on account of 
the proposed new constitution of the 
Appellate Bench,” that is, by the sub- 
stitution of the Chief Justice and myself 
for Mookerjee and Cuming, JJ„ the 
“withdrawal” of Mookerjee, J., which had 
given rise to rather “unsavoury impres- 
sions,” the addition of Chitty, J., and 
the non -selection of any Indian Judge. It 
suggests that the presence of one or 
more of these was necessary because of 
their knowledge of local conditions. I may 
here observe that the printer sought to 
prove good faith by, amongst others, the 
allegation that it was well known that 
the Trust objected to their case being 
tried by any Indian Judges. The point 
before the Court in the Trust cases was 
a pure question of law equally well 
triable by either an English or Indian 
Judge, unless we accept Mr. Jackson’s 
strange argument (from which Mr. C. H, 
Dass dissented) that that Judge is best 
qualified to try snob oases who is interested 
therein by reason of his possession of 
land in Calcutta. Reading this second 
article in connection with the first, the 
inference to be drawn from it, in the 
absence of any explanation from its writer, 
is that the alleged machinations of the 
Trust to secure a Bench according to 
somebody’s choice” had succeeded and 
that the Bench which was to hear the 
appeal from the decision of Greaves, J., 
was packed. Of course, there is no question 
but that if this was the suggestion, there 
has been a gross contempt of Court. Mr. 
Norton who appeared on behalf of the printer 
and publisher contended that the two 
articles should not be read together. 
There is no substance in this. But he 
frankly conceded that if the two articles 
be read together then they were capable 
of the above-mentiond interpretation, though 
be did not admit that that was meant, 
and suggested that the writer did not 
understand the meaning of the word 
“unsavoury.” But how can we say that 
when the writer and editor are not before 
us P 

Mr. Jackson’s argument lends support, 
though perhaps unconsoionsly, to the 
oonstruotioD 1 give to these articles. For 
he has endeavoured to re-coustruot what be 


called the atmosphere in which they were 
written with a view to show that th9 
writer acted in the public interest and in 
good faith. But when a person has written 
nothing which is prima facie an offence, 
a plea of good faith is niineoessary. It 
is only relevant on the assumption that 
the articles do on their face appear to 
be contemptuous. It is then said that the 
writer was only repeating rumours to 
which he himself did not give credence. 
One cannot escape either contempt or 
libel merely by alleging that there was a 
rumour. This is a common way in which 
libels are spread. The existence of a 
rumour, if there was one in fact, is^ no 
justification in itself for its repetition. 
Moreover, the writer associates himself 
with these alleged public suspicions. Thus 
he says, **now what neither the public 
nor ourselves can understand , and so 
forth. And in farther dealing with the 
matter he refers to a contention which 
the Chief Justice will not care to 
advance.” 

Then it is said that the writer was merely 
stating the existence of these ^unsavoury 
impressions in the public mind in the 
interest of the Court so that they might 
he contradicted. It is said that he has more 
than once expressed his perfect faith and 
confidence in the Chief Justice and Judges. 
That is so. It is an obvious question to ask 
why, if the writer meant no offence but was 
only acting for the Court’s good, he was 
not brought forward. What had he to fear? 
Will it be suggested that the fear is that 
nevertheless the Court might deal with him 
unjustly? If so, thi.s is, as I have said,!the 
strongest argument ag-iiiist the sincerity of 
his professions of faith and confidence in the 
Judges. In my opinion, it is not possible 
to accept an argument that the writer meant 
no offence and was merely acting in protec- 
tion of the Court from unsavoury public 
impressions, when he is not even named 
much less brought forward. Moreover, the 
article itself does not, in the absence of anj 
explanation from him, support this view 
It states certain alleged rumours. It mis 
states the facts which are supposed to ht 
the cause of these rumours. It does nol 
contradict these rumours and say and show 
that there is nothing in them. It on th< 
contrary gives them circulation, The writei 
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asflooiates himself with those who are said 
to entertain these allefifed unsavoury impres- 
sions. He writes in a way open to the 
inference that the alleged manrouvres of the 
Trust had suooeeded. It may be that these 
expressions of faith and oontidenoe and so forth 
were inserted, to use an expressive phrase of 
Counsel, for the “protection** of the writer. 
It is possible that if the editor or writer had 
appeared before us, he might have suooeeded 
in showing that, however apparently 
unfavourable to him the language of these 
articles is, yet in fact no ofPenoe was 
intended. But he is not produced and we 
must give them what seems to us their 
natural meaning. It has been held that even 
where the writer knew that proceedings were 
still pending, the fact that he did not desire 
or intend to prejudice the case is im- 
material (except as to the extent of his 
punishment) if the Court be satisfied that 
suoh was the obvious and necessary result 
of his words. Daw v. Eley (87), Marf indale, 
In re (»iS) and Townshend in re 

(39). In the absence of the editor or writer, 
I can only and do infer ti;e intent from a 
oonsideration of the natural meaning of the 
words used and the impression which I 
believe they would convey to the ordinary 
reader of them. 

In the present case the articles not only 
.scandalise the Court but are otherwise a 
contempt. For it is a contempt to prejudice 
or attempt to prejudice a litigant and to 
interfere with the course of justice. Here 
the Trust is a litigant in this Court and 
it is suggested that it has been attempt- 
ing to influence the course of justice by 
trying to “get up** a Bench of its “choice**, 
of which allegation there is no proof 
whatever. Nextly, the writer of the article 
himself seeks to control the formation 
of the Benches in his own way by putting 
forward alleged unsavoury impressions in 
the public mind based on a number of 
wholly unfounded statements, adding that 
as soon as the Chief Justice understands 
the supposed public feeling in this matter, 
his Lordship would form a Bench of a 
nature which the writer approved. In 

(37) (lF69)7Eq. 49; 38 L. .T. Ch.llS; 17 W. R. 
245. 

(38) (1894) 3 Oil. 193 at p. 200; 6i h. J. Ch. 9; H R. 
729; 71 Ti. T.468; 43 VV. R. 53. 

(39; (11 00, 22 T. h. U 341, 


my opinion, the articles do constitute a con- 
tempt of Court. 

I now pass to the question as to which, 
if any, of the parties before us are res- 
ponsible for it. Mr. Norton for the printer 
and publisher Tarit Kanti Biswas has 
conceded that if we hold that there is 
a contempt, then his client is liable 
though he pleads for mitigation of punish- 
ment — a matter with which I later 
deal. This liability is obvious, because 
scienter is attributable both to printer and 
editor. Neither can escape liability by 
alleging that he did not know that the 
contemptuous words had been inserted in 
his newspaper. Ohesshire v. Strau/is ^40), Ttex 
V. ParJce (41), Rex v. Davies (42), Jones^ 
Ex parte (43). As regards the others, the 
affidavit of Mr. Heohle the Registrar 
shows that the paper is, according to the 
imprint, printed and published at the 
Patrika Pre.s8, 19 and 20, Bagbazar Street, 
and issued by the Patrika Post Office, 
Calcutta. This Patrika Press works for 
the “Amrita Bazir Patrika Company, Ltd.’*, 
which was incorporated with the object 
amongst others of carrying on the busi- 
ness of newspaper proprietors by printing 
and publishing newspapers and taking over 
the righfs in the previously existing Amrita 
Bazir Patrika new.spaper. The registered 
office of the company is No. 2 Ananda Ghat- 
terjee’s Line, Calcutta. A certified copy 
of the annual summary shows that Moti 
Lai Ghose, Golap Lil Ghose and I*iju8 
Kanti Ghose are direotos and Golap Lai 
Ghose above mentioned and Mrinal Kanti 
Ghose are managers. It will be observed 
that all the.se persons are named Ghose 
and they all give the same address, which 
happens also to be that of the registered 
office of the company. 

The total number of shares taken up is 
766. Of these only 16 were issued for 
cash, probably for tlu* expenses of incorpora- 
tion, and 750 for a oonsideration other than 
cash. These shares of R?. 100 each are 

held by 15 persons. The Gho.se directors 
and managers hold 369 shares, three other 

(40) (1896) 12 T. L. R. 291. 

(41) (1903) 2 K. B. 432: 72 L. J. K. B. 839; S9 L. T. 

439; 52 W. R. 215; 67 J. P. 421; 19 T. 1. U. 627. 

(42) fl9C6) 1 K. B 32; 75 L. J. K K 101; 93 L. T. 

772; 54 VV. R. 107; 22 T. L. R 97. 

(43) (1806) 13 Vi*b, (Jim.) 237; 33 K H. 
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persons of the name of Ghose hold 284 
shares. There are four lady proprietors 
holding 112 shares and against the name 
of the first the father’s name is given as 
Moti Lai Ghose. It is not clear from the 
sumraary whether the latter stands 
in the same relation to tlie other three 
ladies. There is one person of the name 
of Datta who holds 51 shares. The 
addresses of all these persons (the ladies 
and N. G. Datta included) is given as No. 2, 
Ananda Chatterjee’s Lane, showing that 
this is a place of residence as well as 
being the registered oiHce of the company. 
It is obvious on this evidence that these 
persons are related, that they live at the 
same address which is the registered cffice, 
and that tlie company is merely a small 
family business incorporated. 

All the persona cited except Mrinal Ghose 
are directors. The latter is described as 
manager (with Golap Lai Ghose) and also 
as secretary. That Pijus Ghose and Mrinal 
Ghose are director and manager respectively, 
is also admitted in their affidavits. As 
regards Moti Lai Ghose and Golap Lai Ghose 
who have filed no affidavits, a number of 
technical, and in my opinion trivial, objec- 
tions have been taken. The first objection 
taken by Mr. C. R. Das is that there is no 
proof that they are directors, notwithstand- 
ing that their co director and secretary 
have sworn that they are, and they have 
themselves declined to give any information 
on any point to the Court. The argument 
is based on the contention that the certifi- 
ed copy of the summary filed on the 9th 
May 1917 of share capital and shares, etc., 
as they stood on the 5th Mrch 1917, purport- 
ing to be signed by Golap Lai Ghose as 
financial manager, was not admissible. 
Mrinal Ghose’s affidavit states that Golap 
Ghose is a director and financial manager, 
but Mr. C. R. Das contended that this 
is not admissible against him nor (it 
must follow) against Moti Lai Ghose. It 
is not necessary to go into this last 
objection, for 1 think that the summary 
was a public record of a private document, 
of which a certified copy is admissible 
[Evidence Act, sections 74, 7f>, 65 (e)]. 
It has been argued that ‘‘record” in section 74, 
cdanse 2, refers only to the case where the 
public office itself makes a copy, that is, 
record of a private document, and keeps 


it. if it does, it is certainly a public 
record. But *‘r 0 oord” does not merely 
mean this. The word record also means a 
collection of documents. Section 74 (2) 

refers to private documents made by private 
persons and kept as a record in public 
ofiioes to which the public have generally 
access. If this were not so, how could 
the public get such documents? The 
originals being in the custody of a public 
office the latter would not part with them, 
arid not being a public document no certified 
copy could be given. 

The next objection is that if the certifi- 
ed copy is admissible, there is no proof 
of the signature of Golap GhOwSe. Assuming 
that the mere production of a certified 
copy is not such proof where proof is 
necessary, it is not necessary here. Such 
certified copy is proof that some person 
giving the name of Golap Lai Ghose and 
describing himself as financial manager of 
the company signed such document. As 
that document waii accepted by the Registrar 
of Joint Stock Companies, it is common 
sense to assume that he was satisfied 
that it was a return by the financial 
manager of the company. The objection, 
therefore, in substance is that the Golap 
Lai Ghose who purports to sign this 
document is not or at any rate has not 
been shown to be the identical Golap Lai 
Ghose for whom Mr. C. R. Das has 
pleaded before us. It is admitted that 
the objection is teohiiioal. That is true, 
but we must see if the alleged technicalities 
are sound and we must give as much play 
to common sense as the law permits. 
The Rule was served on Moti Lai Ghose 
and Golap Lai Ghose as directors of the 
company. These are the persons whom we 
wished to see, not anybody else. The 
persons so served come here, if they were 
not the persons described in the summons 
they need not have come here. They can 
only be beard in these proceedings on the 
supposition that they are what the Rule 
states them to be. It is not open to 
anybody and everybody to come and show 
cause against this Rule. Mr. G. R. Das’s 
title to be heard at all is dependent on 
the assumption that he represents the 
person described in the Rule. The unreal 
nature of the objection is enhanced by the 
fact that the secretary of the oompany 
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has sworn in these proceed lugs that Golap 
Qhose and Moti Lai Ghose are Directors. 
If it be, as contended, that we cannot 
refer to this affidavit when dealing with 
the case of Golap Ghose and Moti Lai 
Ghose (a matter 1 do not decide), this 
does not make the taking of such an 
objection any the more sensible. Objections 
should, even when legal, have some relation 
to reality. 

The third legal objection is that assum- 
ing that the return is proof of the state 
of affairs on the 5th March 1917 and 
shows that these two persons were Directors 
on that date, it does not follow that they 
were Directors when the Rule was issued 
on the 30th May, 1917. It is to be oh- 
served, firstly t that apart from any presumption 
of continuance, the summary was filed on 
the 9th May, only three weeks before the 
issue of the Rule, which was not likely 
to be done had there been any change 
between the 5th March and that date. 
Further under section r7 of the Indian 
Companies Act Vll of 1913 changes of 
directorship are required to be notified by 
the Company, and had there been any 
change, it would have appeared in the 
affidavit of Mr, Hechle, the Registrar, as 
the result of his recent enqairy in the 
matter. Nor it is likely that the Registrar 
of Joint Stock Companies would issue to an 
enquirer a cert < tied copy of a return which had 
been changed. This objection is as unreal 
as the rest. I have no doubt whatever that 
Moti Lai Ghose and Golap Ghose are 
Directors apart from the affidavit of the 
Secretary of the Company who states that 
they are in fact such. 

According to the Articles of Association 
produced with the affidavit of Mrinal 
Ghose, the business of the Ccmpaiiy is to 
be managed by the Directors, that business 
being according to the Memorandum of 
Association the carrying on of the Arnrita 
Bazar Patrika newspaper. But here again 
with further luxury of objection it is pro- 
tested that we cannot look at the Articles 
of Association of the Company of which 
these two persons are Directors and which 
have been actually produced by the 
Secretary of the Company with his affidavit. 
It is sufficient to say that the affidavit 
of the Rule states who are Directors; the 
pature of the Company and the faots proved 


indicate that its business must be carried 
on by them; and the provisions of this- 
article are the same as and are indeed 
copied from section 75 of Schedule I, Table 
A of Act VII of 1913, the provisions of 
which, unless otherwise arranged, apply 
to all Companies. The table of the earlier 
Act is on this point substantially the 
same. It has been, therefore, proved as 
against the parties named as Directors that 
they are such. 

The question whether persons in the 
position of Directors are responsible must 
depend on the faot.s of each case. In In re 
Judd (20) the directors of Judd dr< Co. 
used to print and deliver a newspaper to 
another Company who published the same. 
They did not, it was held, sell or deliver, 
a fact which would relieve them from 
even civil liability. In Hx parte Green (24) 
the manager of a Limited Company which 
disseminated paragraphs amounting to con- 
tempt of Court was held responsible. In 
that case the manager denied that he had 
seen the matter before it was published 
and that, in general, it was no part of 
his duty to supervise the reading out of 
news. The affidavit of the party taking 
proceedings spoke only to his “information 
and belief* as to the responsibility of the 
manager. This was held to be, prvma facie, 
sufficient and on the letters and affidavit, 
he was held guilty. Jn one case it was 
held that the individual liability had not 
been directly established and in another 
that it had been. Doubtless, in the case 
of an ordinary large newspaper Company 
where the Directors meet together once a 
week to transact business in the Board 
rooms, the ordinary inference might be 
(in the absence of direct evidence) that 
they were not conscious of the publication 
of a particular article, for in the case 
supposed they would have appointed an 
editor. 

The faots in the present case are very 
different and peculiar. In Governor of 
Bengal v. Moti Lai (4) a statement rest- 
ing on information and belief that Mcti 
Lall Ghose was editor was ruled out as 
not being legal evidence and the fact that 
Moti Lai Ghose did not in that proceeding 
deny the allegation was held immaterial. 
No disclosure wis mideas to whether there 
was i^n editor or who he was. Ordinarily, 
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of course, a newspaper has an editor, 
Joni we have no legal evidence of that in 
this case and the affidavits filed by one 
of the Directors and the Secretary, and the 
printer, do not even mention the existence of 
such a person. The Company, as I have said, 
appears to be a small family affair composed, 
in the main, of G hoses, whose address is 
that of the registered office of the Company 
which is also given as that of some ladies, 
one of whom at least is the daughter of 
Moti Lai Ghose. Three of these Ghoaea 
including Moti Lai Ghose are Directors and 
another Ghose is Secretary. The Articles of 
Association direct, not ‘that the business shall 
be under their control, but that they shall 
manage the business. That business is shown 
to be the carrying on of the newspaper 
Amtitii Hazav Pdivikd^ which is now be- 
ing published from No. 2. Ananda Ghatterjee’s 
Lane.” Some one must see to the 

literary part of this business. In the ab- 
sence of evidence as to there being a sepa- 
rate editor, pnma facie the Directors who 
are authorised to manage the business are 
the persons who do so in all its^ aspects. 
They must have authoiised the circulation 
of the paper. Had there been reliable 
evidence that there was an editor who 
was some person other than the defendants 
even though his name was not disclosed, 
primaiucie the responsibility for the articles 
would have lain with the editor, though 
of course tlie Directors or other persons 
would also have been liable who were 
shown to be privy to the publication. Here 
there is evidence that the management 
of this business is entrusted to the Directors. 
That business includes every depart- 
ment of it, financial, literary and so forth, 
for there is nothing to prevent one or other 
of the Directors being also editor. This 
is the inference which arises on the facts 
here proved. If the Directors have in fact 
delegated any of these functions to some 
other person, it is for them to show that 
fact. I am of opinion, therefore, that the 
affidavit in support of the motion disclosed 
a prima facie case against the Directors as 
such and calling for an answer from them. 
As regards the permanent Manager and 
Secretary, I deal later. Having regard to the 
facts proved 1 need not farther consider their 
case here. 

But assuming that the affidavit accom- 


panying the Rules does make a case call- 
ing for an answer, the matter does not 
rest there. Fijus Kanti Ghose has put 
in an affidavit and has sworn that neither 
he nor his oo-direotor exercise any control 
over the contents of the newspaper and 
exercise only .such powers as are mention- 
ed in the article.” Who does control the 
paper is not stated. A similar statement 
is made in the affidavit of Mrinal Kanti 
Ghose. Nextly, the affidavit of Fijus 
Kanti Ghose swears that he was away 
from Calcutta on the date of the second 
or chief article. Therefore he is shown 
not to have been directly privy to it. 
Simlarly, the affidavit of Mrinal Kanti 
Ghose states that he exercises no control 
over the contents of the newspaper, that 
his duties are to keep the minutes, registers 
and records of the Company, to issue 
notices and to make returns. Further, he 
swears that he v»'as absent from Calcutta 
on both the dates when the articles 
appeared. He has, therefore, also met the 
case against him. There remains the cases 
of Golap Lai Ghose and Moti Lai Ghose, 
neither of whom have given any answer. 
The above-mentioned affidavits state that 
Golap Lai Ghose also has no control over 
the contents of the paper, and this state- 
ment is supported by the fact that the 
return the latter made to the Registrar 
of Joint Stock Companies shows that he 
is Financial Manager. Ordinarily, therefore, 
he would attend to this side of the 
business and probably to this only. There 
lastly remains amongst the directors the 
case of Moti Lai Ghose. He also has 

not filed an affidavit and we are told less 
about him than any one else. The affidavits 
offered to us seem to be of what is called 
a ‘ tricky” character. The wording is in* 
the present tense. As was pointed out by 
my brother Fletcher, they might not 
support a prosecution. They do not deal 
with the condition of things when the 
articles were published. They do not state 
precisely what powers the Directors do 
exercise, or whether there is an editor. 
The statement that the Directors have no 
control over the conieiits does not show 
that they were not aware of the articles 
before they were published and circulated 
by their authority. Had there been no 
affidavits, I would have been disposed to 
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adjudge that Moti Lai Gbose wan in 
ooniempt ; even after the reading of these 
a^iiavits, my mind has been in dcubt, for 
the affidavits are deliberately drawn to 
keep all information from the Court and 
are, as above stated, otherwise unsatisfactory. 
Moti Lai Ghose has filed no affidavit. 
Though it has been objected by Counsel 
(Mr. 0. R. Has) for one of the parties 
that we cannot consider as against any 
particular party the affidavits offered in 
defence by other parties (a point 1 need 
not consider), still I am unwilling as against 
Moti Lai Ghose to rest the case on any 
such technicality. I cannot shut my eyes 
to the fact that there are three sworn 
statements before us that neither the 
Directors, Financial Manager, Secretary or 
Printer have control over the contents of 
the newspaper. As I said, 1 have had my 
doubts as to the suftloiency of this state- 
ment. Moti Lai Ghose (whose case I regard 
with strong suspicion) is, however, entitled 
to the benefit of them. As some one 
must have such control, we must now 
assume after the reading of these affidavits 
that there is an unnamed editor who is 
not before the Court, 1 conclude then 
that the affidavits offered in reply to the 
Court’s Rule are such that it should be 
discharged against the parties to these 
proceedings other than the printer and 
publisher, Tarit Kanti Biswas. We might, 
without all this complex argument, have 
come to the same conclusion within half 
an hour if all the parties had sworn that 
they were not responsible and disclosed 
the name ol^ the editor who, subject to 
any explanation he might make, was liable. 
As already stated, it is conceded by his 
Counsel, Mr. I»rorton, that the printer is 
liable provided that the articles constitute 
a contempt. He has, however, argued that 
the case is not of so .serious a character 
as to call for the exercise of this juris- 
diction, and if it is, he lastly pleads that 
the position of his client should excite 
our pity and that we should discharge 
him without penalty. 

In my opinion, the case does call for 
the exercise of this jurisdiction by reason 
of the articles scandalizing the Court 
having a tendency to prejudice the parties 
and to interfere with the administration 
of justice. As regards the action to be 


taken and penalty to be awarded, eaoh 
case must depend on its own facts. 

As regards the second point, I cannot 
yield to the suggestion that merely because 
a man is a printer and publisher he 
should escape scot-free. Did we hold 
this, it would be open, as in this case, 
for the parties to exculpate themselves 
by affidavit and to suppress all informa- 
tion as to who was in fact responsible. 
The printer might also be put up to 
refuse such information and be told, '*it 
is all right, say you are only the printer 
and ask for pity ami then we shall all 
be excused.” Our jurisdiction would thus 
become largely illusory. I do not say 
that there may not be cases where the 

Court will deal leniently with the printer, 
but this is not one. In the first place, 
he states in his affidavit that it was 
known to him that the matter dealt 
with by these articles was the subject 

of concern to the public who were watching 
with deep interest” the action of the 
Chief Justice in constituting the Court to 
hear the appeal from the decision of 

Greaves, J. He then says that the articles 
were published to give expression to public 
feeling in Calcutta and that the ‘‘articles 
were published by myself in good faith 

and in the public interest,” This state- 
ment is, on its face, in conflict with paragraph 
3 of his affidavit, where he says that he 
did not read the articles before publication 
nor did he consider at any time prior to 
their publication their meaning or purport. 
If this be true, how could they have been 
published bj' him in good faith and in the 
public interest h According to his own 
statement, he was aware that the subject 
was creating public interest, and he is 
prepared to swear that the articles were 
published to give expression to public feeling. 
If there were, in fact, such an interest, 
there w'as the greater necessity for caution 
on his part in seeing what he published 
with reference to it. His statement that 
in fact he did not see the articles before 
publication h weakened by the attempted 
justification that they were published “by 
myself in good faith and in the public 
interest,” though it is of course possible that 
this inconsistency was due to bad drafting. 

As, however, the affidavits are in general 
astutely drawn, we cannot well assume 
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this. Me denies that the articles are a eon- 
tempt and seeks to justify himself. In this 
he fails. Nextly, he says that he has no 
control over the contents of the newspaper 
and thit they were handed to him for 
publication in the usual course of his 
business. He carefully refrains from saying 
who gave him the arti?Ies, whether it was 
the editor who did so, or who he was. His 
Counsel justiti'.js this refusal on the ground of 
loyalty to hi^ employers. If he esteems 
that loyalty above his public duty t > inform 
the Court who committed this alleged 
offeiios, he einnot oompliiii that we do 
not show him indulgence. He joins with 
the others in refusing information and if, 
apart from such refusal, he i^’ liable, he 
must take the consequerice. The Courts in 
England have hell [as for example in 
American Exchange in Europe GilUg (84)] 
that this refusal by the printer to give up 
the name of the editor is a matter which 
will weigh with it in determining whether a 
penalty shall be awarded against the printer 
or not. Mr. Norton has complained (I 
thought with that moderation which rarely 
goes with real zeal) that his client should 
be left to suffer because his employers have 
sot produced their editor. In the English^ 
man Contempt case [/fe Banks and Fenwick 
(3)] Captain Fenwick, the editor of that 
paper, came forward to bear the brunt of 
what was in reality done by him or his 
order, on which the Rule was withdrawn 
against the printer. Sir liarnes Peacock 
observed that in doing that Captain Fenwick 
had only done “thit which every honourable 
gentleman who (ills the editor’s chair would 
do, in not allo Aing a publisher of a paper 
to take the consequence of articles written 
and published by his order by not coming 
forward to avow the authorship.” This was 
also done by Babu Snrendra Nath Banerjee 
in the well-known Bengalee Contempt 
case \_Surendra Nath Banerjee v. Chief 
Justice of Bengal (32)], where Garth, C. J., 
said that Baba Surendra Nath Banerjee 
had properly done his best to protect his 
printer. There is no disposition, however, 
upon the part of any one in this case to 
adopt this proper and honourable course. 
Bat the printer himself does not deny that 
he is ignorant who the editor is and he 
himself throagh his Ooansel declines to give 
his name, There are some cases in which 


one might sympathise with the printer, bat 
here he has not only declined to give up 
the editor’s name, bat has otherwise 
associated himself with the other parties 
in the case and has sought to justify both 
himself and them in what I hold to be 
a contempt, and he mast, therefore, take the 
oonaeqaences such as they are. In, how- 
ever, adjudging the penalty 1 have not 
wholly left out of count the fact that he 
is the printer, for, had the editor been found 
guilty of contempt, he would, in my opinion, 
have been subject to much heavier punish- 
ment. 

The defence to these proceedings except 
as to the construction of the articles — a 
legitimate ar,:^ument — was ill advised and a 
wa.ste of time. If the Directors, Managers 
and Secretary were not personally responsi- 
ble for the contempt, they had only to frankly 
state the facts on affidavit and diholose 
who was so liable. The printer similarly, 
who in law is liable, might have stated the 
persons from whom he got the articles he 
printed and thus have personally freed 
himself from all further action against him. 
We should then on the supposed facts have 
only had to deal with the person primarily 
liable, namely, the editor. He could, then, 
if he had wished, have personally put forward 
the plea here advanced that the articles 
have been misunderstood and that on the 
contrary he was moved by a desire to act 
in the interest of the Court and to protect 
it from “mischievous” and “unsavoury” 
rumours. If this were the fact, he would 
have nothing to fear from Judges who, 
according to the argument before us, had 
the complete confidence of the writer of 
these articles. Even if these articles were 
ill expressed and capable of a bad 
interpretation, their effect might have 
been negatived by the public avowal of 
their authoT that for him they had no 
such meaning. These proceedings might 
have thus been disposed of within an hour or 
less, with the result that either all parties 
might have been freed of penalty or if penalty 
were awarded it would have fallen on the 
party primarily liable, namely, the editor. 
On the contrary, all the parties before ns 
have adopted a hostile attitude to the 
Cnnrt, have refused all information, con- 
cealed the name of the editor and put 
for wad every technical objection to detei^t 
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an enqairy whioh has thus been prolonged 
over three days with unnecessary delay and 
expense to the public and the parties con- 
oerned. For this the parties, by the course 
they have adopted, are responsible. This 
oourse further has sttengtheiied the inference 
whioh is to he drawn from the natural 
language of the articles in the absence of 
explanation from their writer. It is not 
in such absence to be supposed that the 
intentions of the writer and editor of these 
articles were as innocent as the argument 
before us suggests and that the name of 
one who was, it is said, only seeking to 
protect this Court from unsavoury rumours 
and to give it what he thought good 
advice, should he kept concealed. It is 
absurd also to suppose that the party res- 
ponsible would himself, if innocent, carefully 
avoid his presence in the Court, whioh it 
is said he honoured and was seeking (how- 
ever ill-considered his language might be) 
to counsel and protect. 

I, therefore, concur in the order whioh 
the Chief Justice has made. 

Mookekjie, J. — On the 18th May 1917 
the following paragraph appeared in the 
editorial columns of the Amrita Bazar 
Patrika:-^ 

**There is a mischievous rumour afloat 
whioh should he contradicted. It is stated 
that a vigorous attempt is being made to 
get up a Bench to consider the appeal on 
the judgment of Mr. Justice Ci reaves in 
connection with the acquisition of surplus 
land by the Calcutta Improvement Trust 
according to somebody’s choice. We do 
not believe that it is possible for any one, 
far less the Chairman of the Trust, to 
secure a Bench after bis own heart, as a 
counterpoise to the Mookerjee and Cuming 
Bench. We are sure the interest of every 
rate -prayer is safe in the hands of the 
Hon’hle Judges and we do not think that 
any official of the Trust can go so far.” 

Four days later, on the 22nd May, the 
following paragraph appeared in the editorial 
columns of the same paper: — 

‘^Something like consternation prevails on 
account of the proposed new constitution 
of the Appellate Bench of the Calcutta 
High Court, before whioh appeals against 
the awards of the Improvatnerit Trust are 
to be heard. It is known to the reader 
])o\v this Bauch was origin .\Uy cjaipj:}ed 


of Sir Asutosh Mookerjee and the Hon’ble 
Mr. Justice Cuming, and how latterly it 
has come to be presided over by the Hon’bla 
the Chief Justice and Mr. Justice 
Woodroffe. Rumour has it that for pur- 
poses of hearing Improvement Trust Appeals, 
the Bench is going to be strengthened by 
the appointment of Mr. Justice Chitty. 
Now, what neither the public nor ourselves 
can understand is this special arrangement 
for such a Special Bench. If it is contended 
that two Hon’ble (Judges of the highest 
Court in the land are not competent to 
decide in appeal cases in which the Improve- 
ment Truet is concerned — a contention, 
however, whioh we do not believe the Chief 
Justice will care to ladvance — why should 
there he a Special Bench of three and not 
a Full Bench of live, on whioh at least 
two Indian Judges could find seats!^ As a 
matter of fact as land-owners in Calcutta 
are mostly Indians, and as Indian Judges 
are likely to know more of conditions, 
practices, etc., prevailing here, it is hut 
meet that the Appellate Bench in the 
present circumstances should be so composed 
is to associate Indian Judges with their 
European colleagues. The withdrawal of 
{Sir Asutosh has given rise to rather un- 
savoury impressions in the public mind, 
since this proposed arrangement is to follow 
close upon the heels of his judgment in 
the case of The hnprovement Trust v. Chandra 
Kanta Ghosh (14). Be that as it may, we 
have perfect faith in the present Chief 
Justice and believe that as soon as Sir 
Lancelot Sanderson understands the public 
feeling in the matter. His Lordship will 
either form a Full Bench or at least as- 
sociate an experienced Indian Judge with 
himself for the hearing of Improvement 
Trust Appeals.” 

On the 30th May 1917 the Chief Justice, 
after previous consultation with the other 
members of the Court, directed the issue 
of a Rule on Tarit Kanti Biswas (the 
printer and publisher of the Amrita Bazar 
Patrika)^ Moti Lai Chose, Colap Lai Chose 
and Pijush Kanti Chose, Directors, and 
Colap Lai Chose and Mrinal Kanti Chose, 
Managers, of the Company called the Amrita 
Bazar Patrika^ Ltd., to show cause why 
they should not be committed or other- 
wise dealt with according to law for con- 
tempt of Court committed by the publioa* 
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tiott of the two articles mentioned oon- 
oeroing the High Court and the Chief 
Justice in his administration thereof. The 
materials whereon the Rale was issued 
were contained in two affidavits sworn by 
the Registrar on the Original Side and the 
Registrar on the Appellate Side as to the 
actual publioatioii of the articles in the 
paper and the position the opposite parties 
occupied in relation to the paper and the 
Company, which were its proprietors. The 
opposite parties have appeared in Conrt in 
person and have been represented by 
Counsel ; three of them, Tarit Kanti Biswas, 
Pijus Kanti Ghose and Mrinal Kanti Ghoee, 
havefiled affidavits which will require examina- 
tion hereafter. On the elaborate arguments 
addressed to the Court, the following points 
emerge for consideration, namely, firsts what 
is the trne meaning of the two articles 
mentioned ; do they constitute contempt of 
Court ; secondly^ if the articles constitute 
contempt of Court, has this Court jurisdic- 
tion to punish the offenders summarily , and 
should such authority, if any, be exercised 
in the present instance; thirdly^ what is the 
true nature of the present proceedings ; is it 
civil or criminal in character, and fourthly^ 
have the opposite parties or any of them 
been proved to be so connected with the 
publication of the articles as to render them 
liable to punishment for contempt of Court. 

As regards the tirst ciuestion, namely, the 
true meaning of the two articles set out 
above, there can, in iny opinion, ha little 
room for doubt, notwithstanding the able 
and ingenious arguments, which have been 
addressed to us. The obvious course to 
pursue in a case of this description is to 
read the offending articles as they stand and 
to attach to the words used tbeir natural 
meaning without the assistance of a laborious 
commentary. The general rule of inter- 
pretation cannot be formulated in more precise 
terms, because objectionable language may 
take an infinite variety of forms ; this much 
is clear that it is incumbent on the Court, in 
all oases, to consider the general tone of the 
writing. The meaning and intent are to be 
determined by a fair interpretation of the 
language used and are matters of law for 
the Court as to whether or not they con- 
stitute contempt. Disclaimer on the part of 
the publisher as to any intentional disres- 
pect to the Court is oonaequently not a 


sufficient defence, wlieu the purpose and 
meaning of the writing is obviously of a 
contrary import. No donbt, if the language 
is fairly capable of an innocent interpreta- 
tion, the Court will not be astute to read 
into it a sinister import. [^Governor oj 
Bengal v. Moti JM (4), Townahend 
(Marquis), in re (39), Martindale, In re 
(38) and Daw v. Eley (37) J. But, if 
the intent is fairly clear, liability to punish- 
ment for contempt of Court cannot be success- 
fnlly evaded by the use of a transparent 
artihoe. Tested from this point of view, 
how do these articles stand The 6rst article 
makes reference to an alleged rumour which 
the writer desoribtts as mischievous and worthy 
of contradiction. The rumour ia stated to 
have been to the effect that a vigorous at- 
tempt was being made to get a Bench con- 
stituted according to the choice of some- 
body to hear the appeal from the judgment 
of Mr. Justice Greaves in a suit in connection 
with the acquisition of surplus land by the 
Calcutta Improvement Trust. The writer 
expresses his belief that no official of the 
Trust, far less the Chairman, could go far 
as to make an attempt of this character, 
and that it was not possible for anybody 
to secure a Bench after his own heart as a 
counterpoise to what is called the Mookerjee 
and Cuming Bench, The writer oonoludes 
with an assurance that the interest of every 
citizen is safe in the hands of the Judges. 
If this article had stood by itself, it might 
perhaps have been argued with seeming plausi- 
bility that, however much open to reproach 
on the ground of indiscretion and impropriety, 
the writer had no intention to commit a 
contempt of Court. But the second article, 
which is written in a very different tone, 
shows convincingly the true intent and purpose 
of the first article. The question, however, 
was raised before us, whether the two articles 
should be read together. It was contended 
that they should not be so read, as there 
was nothing to indicate that they had emanated 
from the same individual. In my opinion, 
the two articles may legitimately be read 
together to determine their scope and purpose, 
even though they were proved not to have been 
written by the same person. They obviously 
relate to the same topic and were published in 
the editorial columns of the same newspaper, 
there was a very brief interval of time be- 
tween them and the first obviously led up 



Vol. 3tbV] INWAN OASilS. Sb3 


In tJte matter of AMfiiTA ba/AR patrika. 

to the seoond, thoagh not expressly mentioned 
therein. The first artiole has, I thinks a si- 
nister import, and oonveys the insinaation that 
one of the litigant parties in the appeals about 
to be heard was endeavouring to have a 
Bench constituted according to its choice. 
There is no room for controversy that im- 
putation of this character constitutes a 
contempt of Court. Contempt by speech or 
writing may be by scandalising the 
Court itself or by abasing parties to 
actions or by prejudicing mankind in 
favour of or against a party before the cause 
is heard; as has been said, there is nothing 
of more pernicious consequence than to pre- 
judice the minds of the public against persons 
concerned as parties in causes before they 
are finally heard and thus to attempt to 
obstruct or interfere with the due course of 
justice. [6Y. James Evening Post case (35), 
Gann v. Gat.n (44), American Exchange in 
Europe V. QilUg (34), B, v. Gray (3l), Re.r 
v. Davies (42) and Mcljeod v, St, Aubyn (5)J, 
But, from my point of view, it is really im- 
material whether the two articles are con- 
sidered separately or are regarded as component 
parts of one aggregate, for even if there 
were^ any real doubti^ as to the purpose of 
the first, there can ^ j no serious dispute 
as to the meaning of the second. 

The second artiole, when carefully analys- 
ed, may be resolved into the Mlowing 
propositions; — 

(1) . That*^« * ■ ^*ench of the Cal- 

cutta High Court before which appeals against 
the awards of the Improvement Trust are to be 
heard was originally composed of myself and 
Mr. Justice Cuming. 

(2) . That I had been withdrawn from this 
Bench, and that the withdrawal had given rise 
to rather unsavoury impressions in the public 
mind, as it followed close upon the heels of 
the judgment in the case of Trustees for the 
Improvement of Calcutta v. Chandra Kanta 
Ghosh (14), to which 1 was a party. 

(3) . That this Appellate Bench had 
latterly come to be presided over by the 
Chief Justice and Mr. Justice Woodroffe. 

(4) . That there was a rumour that the 
Appellate Bench so constituted was about 
to be strengthened by the appointment of 
Mr. Justice Cbitty and this proposed new 
constitution of the Appellate Bench had 
created something like consternation. 

(44) (1754) 2 Vcfi. (Sen.) 520j 2 Dick. 7»6i 28 E, K. 
332. 


(5). That if the Bench was to be 
composed of more than two Judges, it 
should consist of not three but five Judges, 
of whom two at least should be Indian 
Judges, because land-owners in Calcutta 
(who were principally affected by the 
operations of the Calcutta Improvement 
Trust) were Indians, and Indian Judges 
were likely to know more of conditions 
aind practices prevailing here than Euro- 
pean Judges. 

These statements constitute a tissue of 
falsehoods, and, to my mind, one of the 
most conspicuous features of this trial is 
that not only has not even the semblance 
of an attempt been made to establish 
the truth of these allegations, it has 
actually been conceded that they are 
vitiated by a fundamental error. iN'o Bench 
composed of myself and Mr. Justice 
Cuming had, at any time, been constituted 
to bear appeals against what are inaccurately 
^rmed the awards of the Improvement 
Trust. The plain truth is that last year, 
when Mr. Justice Cuming and myself 
were in charge of the Bench which had 
to take cases of what is called the First 
group of the Districts, the appeal of the 
Calcutta Improvement Trust against 
Chandra Kanta Ghosh came up before 
us, inasmuch as the appeal had been 
preferred from the decision of a Sub- 
ordinate Judge of the 24-Pergannah8. 
The appeal belonged to our group, was 
heard by us in due course, and was dis- 
missed. We had at no time been con- 
stituted a Special Bench to hear appeals 
in all cases in which the Improvement 
Trust was concerned, and there is no 
foundation whatever for the first pro- 
position that the Appellate Bench, before 
which appeals against the awards of the 
Improvement Trust were to be heard, 
was originally composed of myself and 
Mr. Justice Cuming. Consequently, the 
suggestion contained in the second pro- 
position that I had been withdrawn from 
the Appellate Bench, which in fact had 
never been constituted, is equally groundless. 
Here I may observe that as under section 
108, sub section 2 of the Government of 
India Act, 1915, the duty devolves upon 
the Chief Justice to determine, from time to 
time, what Judges of the Court are to con- 
stitute the several Division Courts, the 
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second proposition necessarily involves an 
inipuialioTj against tlie Chief Jnstice that 
he had withdrawn me from the Appellate 
Betiok he had previously constituted, com- 
posed of myself and Mr. Justice Cumingy 
to hear appeals in oases in which the 
Calcutta Improvement Trust was concerned. 
There is clearly the further imputation 
that the Chief Justice had taken this 
action by reason of my judgment in the 
appeal preferred by the Improvement Trust 
against Chandra Kanta Ghosh. As the 
Appellate Bench had never in fact been 
oonstituted in the manner stated by the 
writer, the charge that I had been with- 
drawn therefrom for the reason assigned 
was evidently baseless. The third proposition, 
namely, that the Appellate Bench had 
been constituted of the Chief Justice 
himself and Mr. Jnstice Woodroife. in 
supersession of the previously constituted 
Bench composed of myself and Mr. Justice 
Cuming, was consequently equally un-. 
founded; as a matter of fact, long before 
the constitution of the Bench to hear 
the appeals from the Original Side, Mr. 
Justice Cuming had ceased to be a member 
of this Court. The fourth proposition refers 
to the rumour that the Appellate Bench 
presided over by the Chief Justice and Mr, 
Justice Woodroffe was about to be streng- 
thened by the appointment of Mr. Justice 
Chitty, and that something like conatrenation 
prevailed on account of the proposed new 
constitution of the Bench. As I read the 
article, the consternation was due, not so 
much to the fact that the Chief Justice 
and Mr. Justice WoodrofFe composed the 
Bench, as to the fact that the Bench was 
about to be strengthened by the ap- 
pointement of Mr. Justice Chitty. This 
implies most unmistakably that a just 
decision, that is, a decision just in the 
estimate of this impartial writer, could not 
he expected from a Bench so constituted. 
If language has any raeuiiing, this was 
clearly a libel on Mr. Justice Chitty, if 
not also upon the other two members of the 
Bench. The 6fbh proposition involves a libel 
upon Indian Judges but in the opposite 
direction. No doubt, it is very artfully 
suggested that Indian Judges sliould be on 
the Bench to hear this class of oases, because 
they are likely to know more of conditions 
and practices prevailing hero than European 


Judges. But, as was well known, the matter 
in controversy in the appeals had not the 
remotest connection with a knowledge of 
local conditions and practices. The point 
in issue was a dry question of law as to the 
true interpretation of a legislative enactment. 
The writer, however, unmistakably insinuates 
that land owners in Calcutta (who are 
principally afiTected by the operations of 
til© Trust) are mostly Indians, and Indian 
Judges on the Bench might be expected 
to give a decision in their favour. I do 
not appreciate the distinction between an 
insinuation that a European Judge is likely 
to decide in favour of the executive, 
because he is a European, and an insinua- 
tion that an Indian Judge is likely to decide 
in favour of Indian land-owners, because 
he irt an Indian. To my mind, the two 
statements are equally reprehensible as 
libels on the Judges of this Court. I 
cannot, in this connection, pa.s8 by in 
silence the observations of Mr. Jackson as 
to the constitution of the Bench which 
actually heard the appeals from the judg- 
ment of Mr. JuRtioe Greaves. The Court is 
called upon, in the present Rule, to consider 
the true character of the allegations contain- 
ed in the two articles published in the 
Amrita Bazar Patrika, and to determine 
whether they do or do not oonstituce a con- 
tempt of Court. We have no concern 
whatever with the question, whether the 
Chief Justice, who alone is charged with 
the duty to constitute Division Courts, has 
in this particular instance exercised wisely 
or otherwise the discretion vested in him 
by law. The remarks of Mr. Jackson on 
this subject were absolutely irrelevant for 
the determination of the question before 
the Court, and exhibited, I feel constrained 
with regret to hold, an unusual and unwar- 
ranted lapse from that decorum which we, 
are aooustomed to associate with the transac- 
tion of public business in a Court of Justice. 
1 cannot hut deem it significant that the 
other Counsel engaged in the case expressly 
dissociated themselves with special care from 
the comments made by Mr. Jackson in this 
behalf. Here I may observe that in the 
judgment just delivered by the Chief Justice 
he has taken pains to explain the reasons 
which moved him to constitute the Bench as 
he did; Mr. Justice Woodroffe also has 
touched on the subject and expressed his 
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opinion thereon. Bat, for obvious reasons, 
which need not be dilated upon, 1 must 
respectfully decline to examine the question. 
Besides, the exercise of discretion by the 
Chief Justice in the matter of constitution 
of a Division Court to hear the appeals 
against the judgment of Mr. Justice Greaves, 
is, under the law, not liable to be reviewed 
by this Bench and is not subject to our 
approbation or disapprobation. I desire, 
consequently, to guard myself most care- 
fully from the discussion of a question, 
which, notwithstanding what fell from Mr. 
Jackson, does not, in my judgment, properly 
arise even as a side-issue in these proceed- 
ings; such a discussion is not likely to 
advance any useful purpose, because it 
cannot be of real assistance in the solution 
of the very narrow issue comprised in the 
scope of our enquiry, namely, the real 
import of the two articles published in the 
Amrita Bazar Patrika and whether, on 
a f*ir interpretation, they did or did not 
constitute a contempt of this Court; upon 
that matter, which alone it is our function 
to decide, 1 feel no reasonable doubt. I 
desire, however, to repudiate most emphati- 
cally the astonishing assertion made by 
Mr. Jackson that landless Judges, as he 
called them, were, merely because they were 
landless, less competent and less trust- 
worthy as interpreters of a statutory enact- 
ment than Judges of any other class, and 
that Indian Judges, because they might 
possibly be proprietors of land, were for this 
purpose more capable and reliable as ex- 
pounders of the law than their European 
colleagues. But to return to the two articles: 
it seems to me indisputably plain that the 
implication of the second article, whether 
taken along with or independently of the 
first, is that, at the instance of persons 
interested in the Calcutta Improvement 
Trust, the Chief Justice has constituted a 
Special Bench to ensure a decision favour- 
able to the Trust in the appeals against the 
judgment of Mr. Justice Greaves. This 
brings me to the question which is the crux 
of the whole matter, namely, whether an im- 
putation of this character constitutes a 
contempt of Court. 

It is not necessary for our present purpose 
to give an exhaustive enumeration of acts 
which amount to contempts of Court, 
it is sufficient to state that scandalous 

25 


attacks upon Judges, calculated to cause an 
obstruction to public justice, do constitute 
such contempts. Blaokstone, in a celebrated 
passage of his Commentaries (Volume IV, 
page 285) which will be found quoted in 
Governor of Bengal v. Moti Lai (4), 
specifies, in his description of contempts of 
Court, contempts which arise '*by speaking 
or writing contemptuously of the Court or 
Judges, acting in their judicial capacity and 
which demonstrate a gross want of that 
regard and respect, which, when once Courts 
of Justice are deprived of, their authority, 
so necessary for the good order of the 
kingdom, is entirely lost amongst the people.*’ 
Sir John Wilmot, C. J., in Hex v. Almoyi (45) 
justifies a similar view in a passage which 
may be usefully recalled here: — 

'*By our constitution, the King is the 
fountain of every species of justice, which 
is administered in this kingdom. The 
King is de jure to distribute justice to all 
his subjects; and, because he cannot do it 
himself to all persons, he delegates his 
power to his Judges, who have the custody 
and guard of the King’s oath, and sit in 
the seat of the King ’concerning his 
justice.* The arraignment of the justice 
of the Judges, is arraigning the King’s 
justice; it is an impeachment of his wisdom 
and goodness in the choice of his Judges, 
and excites in the minds of the people a 
general dissatisfaction with all judicial 
determinations, and indisposes their minds 
to obey them; and whenever men’s allegiance 
to the laws is so fundamentally shaken, 
it is the most fatal and most dangerous 
obstruction of justice, and, in my opinion, 
calls out for a more rapid and immediate 
redress than any other obstruction what- 
soever; not for the sake of the Judges, 
as private individuals, but because they 
are the channels by which the King’s 
justice is conveyed to the people. To be 
impartial, and to be universally thought so, 
are both absolutely necessary for the giving 
justice that free, open, and uninterrupted 
current, ^<rhich it has, for many ages 
found all over this kingdom, and which so 
eminently distinguishes and exalts it above 
all nations upon the earth.” 

It is needless to multiply early in- 
stances of the application of this doc- 
trine, which will be found collected 

(45) (1766) Wilai. 243 at p. 256; 97 B, It. 94. 
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ill a Howell State Trials, 1074-1080. 
and b Howell State Trials, 50. Amongst 
modern inataiioes reference may be made to 
the observations In the matter of a Special 
Reference from the Bahama Islands (10), 
Beg, V. Slaj) i^'^dshire County Court Judge (46), 
Beg, V. Gray (31), Rej^ v. Davies (42), Sureudra 
Sath Banerjee v. Chief Juctice of Bengal 
(32), Sashi Bhushan Sarbadhicary% In the 
matter of (47), Taylerh case (1), and Banks and 
Fenwicky Jnthe matter of (3). The princi- 
ple deducible from these oases is that 
punishinent is inflioted for attacks of this 
oharaoter upon Judges, not with a view 
to protect either the Court as a whole 
or the individual Judges of the Court 
from a repetition of the attack, but with 
a view to protect the public, and specially 
those who, either voluntarily or by com- 
pulsion, are subject to the jurisdiction of 
the Court, from the mischief they will 
incur, if the authority of the Tribunal be 
undermined or impaired. The contention 
has been advanced, however, that if this 
be the true reason for the rule, it is 
necessary to establish, as a matter of 
faol:, that the actual effect of the publioa- 
tion has been an obstruction to public 
justice, and, that, in the absence of such 
proof, it cannot be held that there has 
been a contempt of Court. In support 
of this position, reliance has been placed 
upon the decisions in H. v. Freeman's 
Journal (15) and King v. Dolan (16), The 
oases mentioned do not support this 
proposition, which is, on the other hand, 
negatived by the decisions in Beg. v. Grayil^l), 
Hunt V, Clarke (IS), In re Fall Mall Gazette 
Jones Flower (48), Orimwade v. Cheque Bank 
Ltd, (49), these show that a contempt of Court 
is committed by libellous attacks on a Judge 
for what he did judicially, if such attacks 
are likely, or tend in any way, to inter- 
fere with the due administration of justice. 
As Klliott, J., well puts it in People v. 
Stapltm (50), it would boas reasonable to 
require proof of actual hinderanoe in the 
administration of justice by reason of a 
libellous attack on a Judge in his judicial 

(46) (1888) 67 b. J. Q. B. 483; 36 W. R. 796. 

U7) 34 I. A. 41; 2ft A. 96; 4 A. L. J 34; ft Boiu. 
L. R. ft; 17 M. L. J. 74; 11 0. W. N. 273; 6 C. L. J. 
130; 2 M. L. T. J; 6 Cr. L. J. 152 vP. C,;. 

(48) (1894) 11 T. L. K. 122. 

(4ft (1897) 13T. L. R.806. 

(50) (1893) 18 Colorade 568; 23 h. R. A. 787; 33 
i'acitic 167, 


capacity as for a person who has made 
a violent assault on another to plead that 
he has committed no offence because be 
has not succeeded to overcome his victim. 
It is not only important that the trial of 
causes shall be impartial and that the 
decisions of the Courts shall be just; it 
is equally important that causes shall be 
tried and judgments rendered without 
bias, prejudice or improper influence of 
any kind. He who scandalises the Court 
or a Judge in relation to a particular 
litigation, commits an offence, not merely 
against the rights of those litigants, but 
also against public justice: In the matter oj 
a Special Reference of the Bahama Islands 
(10). It is a public wrong, a crime against 
the 8tate, to undertake, by libel or 
slander on the Judges, to impair con- 
fidence in the administration of justice. 
That a party indulges in calumny of the 
gravest character, and, oonseqaently, does 
not succeed in his endeavour to shake the 
confidence of the public in the Court, surely 
does not alter the quality of his act or 
make it any the less reprehensible. From 
this standpoint, it is iinmaterial whether 
the attack on the Judge is with reference 
to a cause about to be tried, or actually 
under trial, or recently adjudged; in each 
instance, the tendency is to poison the 
fountain of justice, to create distrust, and 
to destroy the confidence of the people in 
the Courts, which are of prime importance to 
them in the protection of their rights and 
liberties; Reg v. Gray (3l). Upon my con- 
struokion of the second article, read with 
or without reference to the first, i hold 
that it undoubtedly constitutes a contempt of 
Court. 

As regards the second question, there is 
no room for controversy that this Court 
has power to punish summarily a contempt* 
of Court committed by the publication of a 
libel on the Court or on the Judges, when the 
Court is not sitting. By danse 1 of the 
Letters Patent of 1862 and clause 2 of the 
Letters Patent of 1865, the Court was 
constituted as a Court of Record ; and, as 
a Buporior Coart of Reoord, it has eammary 
jnri-diotion to punish for contempt of 
Court. This was affirmed in respect of 
the Superior Courts at Westminster by 
Wilmot, C J., in Bex v. Almon (45) and his 
opinion has been quoted with approval in 
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a long line of decisions, the most notable 
whereof is, perhaps, the judgment of 
Cookburn, C. J., in Reg, v. Lefroy (51). Mr. 
Jaokson contended that this view will not 
stand scrutiny and may properly he des* 
cribed as **law taken for granted.” In 
this connection, he invited our attention 
to a celebrated passage from the judg- 
ment of Lord Denman, L. G. J.. in Reg, v. 
O'Connell (12): “A large portion of that 
legal opinion, which has passed current 
for law, falls within the description of 
'law taken for granted*; if a statistical 
table of legal propositions should be drawn 
out, and the first column headed 
'law by Statute,* and the second, 'law 
by decision,* a third column, under the 
heading of 'law taken for granted’ would 
comprise as much matter as both the 
others combined. But when, in pursuit of 
truth, we are obliged to investigate the 
grounds of the law, it is plain, and has 
often been proved by recent experience, 
that the mere statement and re-statement 
of a doctrine, — the mere repetition of the 
eantilena of lawyers, cannot make it law 
unless it can be traced to some competent 
authority, and if it be irreconcilable to 
some clear legal principle.” But the 
question remains, whether the proposition 
that a Superior Court of Record has 
power to punish summarily for contempt 
of Court, can appropriately be treated as "law 
taken for granted.” I am not unmind- 
ful that a learned writer (Mr. John Charles 
Fox in the Law Quarterly Review, Volume 
XXIV, pages 184, 266) has maintained the 
view that the opinion expressed by Wilmot, 
C. J.. in Reg, v. Almon (451 is not historically 
accurate. Let us assume that this criticism 
is well established on the ancient authorities 
and that while originally the superior 
Courts of Common Law had jurisdiction 
to punish only disobedience to the King’s 
writ summa.'ily by fine and imprisonment 
upon attachment, they had jurisdiction 
only on indictment or bill to punish 
contempts in facte and other obstructions to 
the administration of justice, such as 
libelling the Court or the Judge. Let us 
assume also that the development of the 
summary jurisdiction to punish contempts 
has been of slow growth and that the 

(61) (1873) 8 Q. B. 134; 42 L. J. Q. B. 121; 28 L. T. 
132;21 W.R.832. ^ . 1 ^. 1 . 


earliest recorded case of libel or slandef 
on the Court or a Judge by a stranger 
unconnected with the service of process; 
which was punished summarily by attach- 
ment, cannot be traced to a period anterior 
to 1720. Surely, this cannot but be 
regarded now as a matter of other than 
antiquarian interest. We have abundant 

competent authority” "not irreconcilable 
to clear legal principles,” in support of 
the view that a Superior Court of Record 
does possess the power to punish summarily 
contempts of Court of the description now 
before us. Sir Barnes Peacock, C. J., main- 
tained and applied this principle in Abdool 
and Mahtah, In re (33) and Re William 
I'ayler (1), which, upon a full review of 
the authorities, was re-aflirmed in Governor 
of Bengal v. Moti Lai (4). Webave 
also the prouncement of the Judicial 
Committee to the same effect in Me Dermott 
V. Judges of British Guiana (52), where they 
confirmed the view indicated in the earlier 
oases of Smith v. Sierre Leone CTustices of) 

(53) and Rainy v. Sierra Leone {Justices of) 

(54) . As regards the power of Indian 
High Courts in a case of this character, we 
have two decisions by the Judicial Committee, 
namely, Surendra Nath Bcnerjee v. Chief 
Justice of Bengal (32) and Sashi Bhushan Sar- 
badhioury^ In the matter of (47), In the former 
case it was ruled that the High Court had 
power to punish in a summary manner, by 
fine cr imprisonment or both, a contempt of 
Court, which in that case, as in the present, 
consisted in the publication out of Court 
of a libel on one or more of the Judges. In 
the latter case, the Judicial Committee 
held that there was no doubt that the 
publication of the libel in question con- 
stituted a contempt of Court, which might 
have been dealt with by the High Court 
in a summary manner, by fine or imprison- 
ment or both. In my opinion, these 
repeated pronouncements by the Judicial 
Committee conclude the matter, so far aa 

competent authority” is concerned, and 
no useful purpose can be served by 
an examination of the historical basis of 
the opinion expressed by Wilmot, 0. J, 

(62) (1868) 2 P. C. 341: 6 Moo. P. C. (n. b.) 466; 
88 L. J. P. C. 1; 20 L. T. 74; 17 W. K. 352; 16 E. R. 
590. 

(63) (1841) 3 Moore 361; 18 E. B. 147. 

(64) (1863) 8 Moore P. 0. 47; 14 E. K. 19; 97 Rt 

R. 26. ' 
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That the posfleflsion of this power by a 
Judicial Tribunal (however cautiously and 
sparingly it may have to be exercised) is 
not also “irreconcilable to clear legal 
principle*’ is beyond serious controversy; 
indeed, the summary power to commit and 
punish for contempts tending to obstruct 
or degrade the administration of justice, is 
essential to the preservation of order in 
judicial proceedings, to the maintenance of 
the authority of a Court and to the en- 
forcement of its judgments; it is a neces- 
sary incident and attribute of a superior 
Court, without which it could no more 
exist than without a Judge. [See the 
oases reviewed in (lovernor of Bengal v. 
Matt Lai (t).l It was argued, however, 
on the authority of the decision of the 
Judicial Committee in Me lj9od v. St. Auhyn 
(5) that committals for contempt of Court by 
scandalising the Court itself had become 
obsolete in England. It may be observed 
here parenthetically that this very decision 
of the Judicial Committee is an authority 
for the proposition that, as laid down by 
Lord Hardwicke in Si. James Evening Post case 
f85', the publioati(»n of scandalous matter 
in respect of the Coart itself is a contempt 
and that power summarily to commit for 
contempt of Court is considered necessary for 
the proper administration of justice. 1 do not 
read the statement, that committals for 
contempt of Court by scandalising thu 
Court itself had become obsolete in Eng- 
land, as destructive of the authority of 
the earlier decisions on the subject. In- 
deed, the proposition taken literally seems 
to go too far and it is sigiiiGoant that, in 
the very next year, proceedings were taken 
in England for contempt of Court in the case 
of Reg. V. Gray (31). There can, 1 think, be 
no doubt that where the circumstances 
clearly demand action of this description, 
the Court will not hesitate to exercise its 
undoubted power to punish on summary 
process the contempt of scandalising it 
and thereby attempting to interfere with 
the due course of justice. No doubt, as 
Lord Morris observes in McLeod v. St, 
Auhyn (5), Courts may be satisfied some- 
times to leave to public opinion attacks 
or comments derogatory or scandalous to 
them. But I do not accede to the argu- 
ment that it is invariably prudent for the 
Court to assume an attitude of indifference 
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or to institute regular criminal proceedings 
against the offender. In this connection, 
reference may appropriately be made to the 
weighty words of Kent, C. J., in Yates v. 
Lansing (55): “Whenever we subject the 
established Courts of the land to the de- 
gradation of private prosecution, we sub- 
due their importance and destroy their 
authority. Instead of being venerable be- 
fore the public, they become contemptible; 
and we thereby embolden the licentious to 
trample upon everything sacred in society 
and to overthrow those institutions which 
have hitherto been deemed the best guardians 
of civil liberty.” [See also the very 
pertinent observations of Mar.shall, J., in 
State V. Shepherd (56) quoted in Governor 
of Bengal v. Moti Lai (4). J In my opinion 
this Court has undoubted jurisdiction 
to deal summarily with persons who have 
committed contempt by scandalous attack 
upon the Judges, and such power should 
be exercised in the present instance. When 
I hold this, I do not overlook the assertion 
of the printer and publisher that the articles 
before us were published by him in good 
faith and in the public interest. The sincerity 
of this plea appears to me to be open to the 
gravest doubt. But, even on the assumption 
that this allegation is literally true, I 
desire to add that, while I do not under- 
rate in the least degree the importance of 
the liberty of the press, 1 cannot hold it 
expedient that any class of the community 
should be privilged to attack the Courts so 
as to interfere with the rights of litigants 
or to embarrass the administration of 
justice. The publishers of newspapers have 
the right, but no higher right than others, 
to bring to public notice the conduct of Courts, 
and provided the publications are true and fair in 
spirit^ there is no law to restrain the freest 
expression of the disapprobation that any 
person may entertain of what is done in 
or by the Courts. But liberty of the press 
must not be confounded with license or 
abuse of that liberty, and though it may 
be trne that where the liberty of the press 
and freedom of public comments end, 
there tyranny begins, it is at least equally 
true that where vituperation begins, there 
the liberty of the press ends ; and the 

(55) (1810) 6 JobiiHOu 282. 

(66) (19C0) 113 Geo. 114; 16 L. K. A. 225. 
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inherent power of the Superior Courts of 
the Record to punish any publication cal- 
culated to interfere with the administration 
of justice cannot be deemed in any way re- 
stricted by considerations of the kind urged by 
the printer and publisher. 

As regards the third question, namely, 
what is the true nature of the present 
proceedings, is it civil or criminal in 
character, the matter is of practical im- 
portance from the point of view of the 
mode of trial to be adopted. In the case 
of Govc/fnor of Bengal v. Afo/t Lai (4) 
I had occasion to examine fully the 
distinction between a criminal and a civil 
contempt, which is of a fundamental 
character. 

A criminal contempt is conduct that is 
directed against the dignity and authority 
of the Court. A civil contempt, on the 
other hand, is failure to do something 
ordered to bo done by a Court in a civil 
action for the benefit of the opposing party 
therein. Consequently, in the case of a 
criminal contempt, the proceeding is for 
punishment of an act committed against 
the majesty of the law, and, as the primary 
purpose of the punishment is Ihe vindica- 
tion of the public authority, the proceeding 
conforms, as nearly as possible, to proceed- 
ings in criminal cases. In the case of a 
civil contempt, on the other han.-l, the 
proceeding, in its initial stages at least, 
when the purpose is merely to secure 
compliance with a judicial order made for 
the benefit of a litigant, may be deemed 
instituted at the instance of the party 
interested and thus to possess a civil cha- 
racter. But, here also refusal to obey the 
order of the Court may render it necessary 
for the Court to adopt punitive measures 
against the person who has defied its 
authority: at that stage, at least, the pro- 
ceedings may assume a criminal character. 
In this manner, the dividing line between 
acts which constitute criminal and others 
which constitute civil contempt may become 
indistinct in those cases, where the two 
gradually merge into each other: see 
St, James Evening Post case (35), Scott 
V. Scott (57), Lechmere Charlton's case (56), 

^67) (1913) A. C. 417; «2 L. J. P. 74; 109 L. T. 1; 
67 S. J. 498; 29 T. L. U. 620. 

(58; (1837) 2 My & Or. 316j 40 E. R. 661; 46 R. R, 

r>8. 


Wallace, In re (59), Davies, In re (8), 
Onslow's and Whalley's c^se (60) and SArtp- 
worih's case (61). A careful scrutiny of. 
the oases in the books shows, however, 
that much confusion exists in the reported 
decisions as to whether or not contempt 
proceedings are civil or criminal, where the 
contempt is committed in relation to a civil 
proceeding, and, it is consequently desirable 
to investigate briefly the true test for differ- 
entiation. 

The power to punish for contempt is 
inherent in the very nature and purpose 
of Courts of Justice. It subserves at once 
a double purpose, namely, as an aid to 
protect the dignity and authority of the 
tribunal and ahn as an aid in the enforce- 
ment of civil remedies. The power may 
consequently be exercised in civil or 
criminal oases or independently of both, 
and either solely for the preservation of 
the authority of the Court or in aid of 
the rights of the litigant or for both these 
purposes combined. By reason of this two- 
fold attribute, proceedings in contempt may 
be regarded as anomalous in their nature, 
possessed of characteristics which render 
them more or Jess difficult of ready or 
definite classification in the realm of judicial 
power. Hence, such proceedings have some- 
times been styled sui generis. That they 
are largely of a criminal nature, inasmuch 
as the Court has power to convict and 
punish for the wrong committed, cannot 
be disputed, and yet it must be recognised 
that, in some respects, by reason of the 
end subserved, they partake of the nature 
of a civil remedy. This dual characteristic has 
given rise to many controversies, specially 
when questions have arisen as to right of 
appeal from the order passed [as in Reg, v, 
Barnardu (62), Rarnardo v. Ford (63), Jlelmore 
V. Smith (64), A, Q, v. Kissane (65), Hunt 
V. Clark (18), Reg. v. Staffordshire County 
Court Judge{¥^), O'Shea v. O'Shea (6), Bessette 

(59) (1866) 1 P. 0. 283; 4 Moore. P. 0. (n. s.) 140; 
36 L, J. P. C. 9; 16 W. R. 533; 16 E. R. 269. 

(60) (1873; 9 q R. 219. 

(61) (1873) 9 Q.B. 230. 

(02 » (1889) 23 q. B. D. 305; 58 L. J. Q. B. 653; 61 
L. T. 647; 37 W. R. 789. 

(63) (1892) A, 0. 326; 61 L. J. Q. B. 728; 67 L. T. 
1; 66 J. P. 629. 

(64) (1886) 35 Gh. D. 449; 56 L. J. Ch. 145; 56 L. 
T. 72; 36 W. R. 167. 

(66) (1893) 32 Ir. L. B. 2^, 
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Oonkey Co, (66), Christensen Engineering 
Go., In the matter of (67 ), Wooden v. Searls (68), 
Qompers v. Suck's Stoi^e Go, (69)], the ap- 
plioability of rules of evidence \_Celluloid 
Go, V. Ghrolithian Go, (70), Bullock Go. v. WesU 
inghouse Go, (71), Ex parte Oould (72)], the 
finality of the jud^gment [Fischer v. Hayes (73) 
and Re Mullee (.74)], liability for payment 
of costs, Cornish; !n re (75), MartindaU^ In re 
(38) and Bay v. Longhurst (76)1, right of trial 
hy Jury, [Tinsely v. Andersf^n (77), 
Re Debs (78) and Eilenhecker v. . District 
Oourf of Plymouth County^ Iowa (79)] 
and other like matters. The difficulty in 
each case is to determine when a particular 
proceeding assumes the criminal rather 
than the civil aspect, or when of both, 
and, if the latter, which feature must 
control. The question has been repeatedly 
and elaborately discussed by the Supreme 
Court of the United States: Kearney Ex parte 

(80), New Orleans v. New York Mail 
Steamship Go, (SI), Chiles^ In re (82), Hayes 
V. Fischer (83), TFarden v. Searls (67), Ex, Debs 
In re (78), O'Neal v. United States (84), 
Christensen Engineering Go, In the matter 
of (67) Bessette v. Gonkey Go, (06), Doyle 
V. London Guarantee Go, (85) and Qompers 
V. Buck's Stove Co, (69). The view de- 
ducible from these decisions is in general 
agreement with what is indicated above, 
namely, a proceeding to punish for con- 
tempt has the essential qualities of a cri- 
minal proceeding, whether the proceeding 
is initiated primarily to vindicate the Court’s 
authority or solely as a coercive and a 

(66) (1904) 194 U. S. a2i; 48 Law. FA. 997. 

(67) (1904) 194 (J. S. 458; 48 Law. Etl, 1072. 

(68) (1887) 121 U. S. 14; 30 Law. FA. 853. 

(69) (1911) 221 U. S. 418. 

(70) (1885) 24 Fed. 585. 

(71) (Mm) 63 0. C. A. 607; 194 U. S. 636. 

(72) (1893) 99 Cali. 360; 21 L. R. A. 751; 37 Am. 
St. Rop. 57. 

(73) (1881) 19 Blatch 13; 0. Fed. 63. 

(74> (1869) 7 Blatch 23; 17 Fed. Cas.9911. 

(76) (189.S) 9 T. L. K. 196. 

(76) (1892) 62 L. J. Ch. 33 i; 2 R. 234; 68 L. T. 17; 
41 W. R. 283. 

(77) (18981 171 U. S. 101; 43 Law. Ed. 91. 

(78) (1895) 158 U. S. 564; 39 Law. Ed. 1092. 

(79) (1890) 134 U. S. 31; 33 Law. Ed. 801. 

(80) (1882) 7 Wheat. 38; 6 Law. Ed. 391. 

(81) (1874 > 20 Wall. 387; 22 Law. Ed. 35 1. 

(82) (1876) 22 Wall. 167: 22 Law. Ed. 819. 

(83) (1880) 102 U. S, 121; 26 Law. Ed. 95. 

(84) (1903) 190 U. S. 36; 47 Law. Ed. 946. 

(85) (1907) 204 U.S. 659, 


remedial measure to enforce the rights of 
the litigant or for both these purposes 
combined. This must be so, since it neces- 
sarily results from the nature of the power 
to punish for contempt that whatever the 
primary purpose of such a proceeding may 
be, it is always within the power of the 
Court to make its judgment, in part, at 
least, punitive or vindicatory in character; 
in other words, where the sole purpose 
sought by initiating the proceeding is to 
secure the coercive and remedial action of 
the Court against a party, the Court may 
nevertheless, in its discretion, add a punish- 
ment, by way of fine or imprisonment, for 
the failure of the person in contempt to 
obey its mandate, I think it undeniable 
that the proceeding must be regarded from 
its inception to the point of judgment as 
of a criminal nature, or, at least potential- 
ly so, since until the judgment is given, 
it cannot be known what its character will 
be. It is the judgment, therefore, which 
must eventually in any case determine the 
character of the proceeding, and this leads 
to the conclusion that logically, perhaps, 
instead of characterising oonteriipt proceed- 
ings as criminal or remedial according to 
eiroumstanoes, it is contempt jurlgmeiita 
that should be so classified. In any view, 
there is no room for controversy that where, 
as here, the contempt consists in an attack 
upon the Court, the proceedings, instituted 
to vindicate its dignity, are of criminal 
nature, even though the attack has been 
made in connection with civil suits or 
appeals, either actually decided or pending or 
about to be taken up for disposal [Governor 
of Bengal y.Moti Lai (4)J. 

As regards the fourth question, we have 
to consider separately the liability of each 
of the five persons who have been called 
upon to show cause why they should not 
be committed for contempt of Court. Tarit 
Kanti Biswas has filed an affidavit to the 
effect that he is the printer and publisher 
of the Amrita Bazar Patrika and that in 
such capacity he printed and published the 
articles mentioned. He states, however, 
that he exercises no control whatever over 
the contents of the newspaper, that he 
did not read the articles when they were 
lianded over to him for publication, that 
he did not consider, at any time prior to 
publication, their meaning or purport, tha^t 
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he inserted them in the paper in the usual 
oourse of businesp, that he aoted hona tide 
aud wa.s not actuated by a disrespectful 
or other improper feeling or motives towards 
the Court or the Chief Justice, and that he did 
not intend to excite contempt or to redect in 
any way upon the integrity or dignity of 
the Court or of the Chief Justice in his 
administration thereof. Notwithstanding 
this defence there can he no doubt as to 
the liability of the printer and publisher ; 
for as Lord Morris observed in McLeod 
V. St. Aubyn (5), a printer and publisher 
intends to publish and so intending cannot 
plead as a justification that he did not 
know the contents. Indeed, this has been 
the settled law ever since the decision of Lord 
Hardwicke in St. James Evening lost case 

(85), which was followed by Lord Erskine in 
Jones, Ex parte (43), and by Stirling, J., in 
American Exchange in Europe v. Gillig (34), 
Cheshire v. Strauss (40), Hex v. Parke (41), 
Enir ens v. Pottle (86), Rex. v. Duties (42), 
Daw V. Eley (37), Tichhorne v. Tichhorne 
(87), Cheltenham 8f Swansea Ry. Carriage 
and Waggon Co., In re (88) and Littler v. 
Thomson (89). The Rule must consequently 
be made absolute against tlie printer 
and publisher. With regard to his 
allegation that he had no intention what- 
ever to offend the dignity or integrity of 
the Court and that in reality he was helpless 
in the position he occupied as a servant 
of the Company, one cannot but feel that 
the value of such assurance is considerably 
discounted by the fact that he has given 
no information to the Court. I am not un- 
mindful that as ruled In the matter of 
a Special Reference from the Bahama Islands 
(10), he was under no legal obligation to 
assist the Court in any way, and to dis- 
close the name of the person primarily 
responsible for the articles; still his oouduot 
serves to throw doubt in a considerable 
measure on the genuineness of his profession 
that he had no intention to prejudice the 
due course of administration of justice or 
to oast any refiection on the Judges of 

(86) (J885) 16 Q. B. D. 354 at p. 357s 55 L. J, Q. 
B. 51; 63 L. T. 808; 34 VV. R. 11(5; 50 J. P. 228. 

(87) (1867) 7 Eq. 56 note; 16 W. R. 1072 at p. 1073; 
17 L. T. 5. 

(88) (1869) 8 Eq. 680; 38 L. J. Ch. 330; 20 L. T. 
169; 17 W. R. 463. 

(89) (1839) 2 leav. 129; 48 E. H- 1129; 60 R. E. 
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this Court. He must accordingly take the 
consequences of his act, and cannot reason- 
ably urge that he has established a claim, 
for specially considerate treatment. See the 
observations of Stirling J., in American 
Exchange in Europe y. Gillig (34). 

As regards the other four defendants, it 
IS necessary to state that they have not all 
taken up the same attitude in this matter. 
Counsel on behalf of Moti Lai Gbose 
declined to answer, as he was entitled to 
do, the question put by me, whether he 
was in reality one of the Directors of the 
Company as stated in the return of Golap Lai 
Ghose alleged to have been filed under section 
32 of the Indian Companies Act, 1913. 
Pijusli FCanti Ghose has filed an affidavit 
in which he admits that be is one of the 
Directors of the Company, hut that neither 
be nor his co directors exercise any control 
over the contents of the newspaper and 
perform such duties and exercise such powers 
only as are mentioned and defined in the 
Articles of Association. He farther alleges 
that he was absent from Calcutta from 
the 2 1st May to the 4th June and was not 
here on the date when the second article 
appeared. Mrinal Kanti Ghose has filed a 
similar affidavit, in which he admits that 
he is the Secretary of the Company. He 
further alleges that Moti Lai Ghose, Gopal 
Lai Ghose and Pijush Kanti Ghose are 
Directors of the Company, that Golap Lai 
Ghose is also the Financial Manager, that 
neither he nor the Directors nor the Financial 
Manager exercises any control whatever 
over the contents of the paper and that 
the Directors perform such duties and 
exercise such powers only as are mentioned 
and defined in the Articles of Association 
(extracts wherefrom are appended to the 
affidavit). He enumerates also the duties 
of the Secretary and of the Financial 
manager, and finally adds that he was 
absent from Calcutta from the 4tk May to 
the 22nd May and was not here on either 
of the two dates when the articles mentioned 
appeared. Golap Lai Ghose has not filed 
any affidavit, and on his behalf, Counsel 
has contended that there is no legal evi- 
dence whatever to connect him in any 
way with the publication of either article. 
This argument is based on three grounds, 
namely, first, that secondary evidence of 
the return alleged to have been filed under 
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seotion 32 of the Indian Companies Act 
was not admissible; secondly^ that oven if 
secondary evidence were held admissible, 
'evidence was requisite to prove that the 
original had been filed by Golap Lai Ghose 
who is Director and Financial Manager of 
the Company and has been called upon to 
show cause; and, thirdly^ assuming but not 
admitting that he was a Manager on the 
r)th March 1917, as stated in the return, 
there is no evidence that he was Manager 
on either of the dates when the offending 
articles were published. 

Before I deal with these objections and 
their effect upon the Hale, I may make 
the preliminary observation that the materials 
which were placed before the Court when 
the Rule was issued amply justified the 
action then taken, indeed, made it in a 
manner incumbent upon the Court to follow 
the course actually adopted. These materials 
showed that the Amrita Bazar Patrika was 
the property of a Company called the 
Amrita Bazar Patrika Limited, incorp»*ated 
under the Indian Companies Act, 1882, on 
the 19th November 1908; that one of the 
objects for which the Company was establish- 
ed was to acquire and take over as a going 
concern the business of newspaper pro* 
prietors, printers and publishers then carried 
on in connection with the paper; that the 
registered office of the Company was at No. 2, 
Ananda Chatterjee’s Lane, where the news- 
paper was published, and where many of 
the shareholders and Directors who were 
closely related to each other lived, and 
that on the 5th March 1917, the Directors 
and Managers were the persons mentioned 
in the return filed by the Secretary under 
the provisions of the Indian Companies 
Act. In these circumstances, there was a 
strong prinia facie case against the defend- 
ants that they were connected with and 
responsible for the publication of the articles 
in question. But although these materials 
were sufficient to justify the issue of a 
Rule, on careful scrutiny and on examina- 
tion of the allegations in the affidavits filed 
in answer to the Rule, I see no escape from 
the conclusion that an order cannot properly 
be made against any of the defendants 
other than the printer and publisher. 

With reference to the legal objections 
just enumerated, I am not prepared to 
accede to the contention that secondary evi- 


dence of the returns in the custody of the 
Registrar of Joint Stock Companies is not 
admissible. Section 65, clause (e), of the 
Indian Evidence Act provides that secondary 
evidence may be given of the contents 
of a document when the original is a public 
document within the meaning of section 74. 
Section 74, sub seotion 2, provides that 
public records kept in British India of 
private documents are public documents. 
The question consequently reduces to this, 
whether the returns in the custody of the 
Registrar of Joint Stock Companies constitute 
public records of private documents. The 
observation of Lord Blackburn in Sfurla 
V. Freccia (27) is of no assistance in the 
solution of this question and does not show 
that a public record of a private docu- 
ment is limited to an e»itry made in a 
book by a public officer, which reproduces 
the contents of the document and thus 
constitutes a written memorial made by the 
public officer authorised by law to perform 
that function. The term ‘‘record” as appears 
from the Oxford Dictionary (Vol. VIll, page 
266) has a more comprehensive meaning 
and includes a collection of documents. 
When, as in the case of the Indian Com- 
panies Act, the Legislature has provided 
that returns are to be lodged with a public 
officer, these returns, when transmitted 
to and filed by him, do constitute public 
records of private documents within the 
meaning of section 74, sub section 2, although 
they are not copied out hy the Registrar 
of «Ioint Stock Companies into a volume 
kept for the purpose; they are undoubted- 
ly intended for reference and used by the 
public. But though this objection is of 
no avail, the second exception is well- 
founded; for although secondary evidence 
may be admissible, the party who produces 
the evidence is not relieved of his obliga.- 
tion to prove the execution of the document, 
just as if the original had been produced, 
unless the case is covered by seotion 90 of 
the Indian Evidence Act or the Legislature 
has expressly provided that the document 
or endorsement thereon is receivable in 
evidence without proof of execution, as, for 
example, in seotion 60 of the Indian Registra- 
tion Act. Consequently, as against Moti Lai 
Ghose and Golap Lai Ghose there is no legal 
evidence to establish that the former is a 
Director and the latter a Manager of the Com. 
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pany. The statements made by Pijush Kanti 
Qhose and Mrinal Kanti Ghose, in the 
affidavits filed by them at the hearing, 
oaiinot fairly be used to the detriment 
of other defendants as the proceeding is 
in the nature of a criminal trial. Besides, 
as pointed out in the case of Governor 
of Bengal v. MoH Lai (4) on the 
authority of the decision in Beg. v. Stanger 
(11), supplementary evidence cannot be 
given so as to prejudice the position of 
the accused. To the same efTeot are the 
observations made by Wright, J., Ilooley^ 
In re, Hooley^ Ex parte (89) when he was asked 
to grant leave to amend a notice of motion to 
commit a company for contempt of Court: 
“That is not the way in which the Court 
deals with matter of this kind affecting 
the liberty of the subject. Applicants must 
come with their inaobinery ready.** The 
procedure should be at least equally strict 
and adherence to the forms of the law 
at least equally scrupulous, when the Court 
finds itself in the position of Prosecutor 
and Judge and an unexpected lacuna in 
the evidence transpires during the trial. 
The Court must act with great caution 
in strict conformity with the requirements 
of the law and avoid a perhaps not 
unnatural tendency to supplement the 
evidence [^Martin v. Mackonochie (25)]. As 
regards the third legal objection, however, 
I am not convinced that there is any 
substance in the argument. Section 87 of 
the Indian Companies Act requires that 
notice of changes among the Directors or 
Managers shall be filed from time to time. 
The oertifiei copy of the return furnished 
by the Registrar of Joint Stock Companies 
must, therefore, he presumed to embody 
the latest changes. Consequently, if the 
return had been duly proved, it would 
have furnished prima facie evidence of the 
names of the directors and managers on 
the day the copy was supplied. But this 
point is immaterial, as, in ray opinion, 
there is no legal evidence to connect Moti 
Lai Ghose and Golap Lai Ghose with the 
publication of the articles. 

There remains for examination the cases 
of Mrinal Kanti Ghose, and Pijush 
Kanti Ghose who admit that they 
are directors. But they assert in their 

(89) (1899) C Maason 44 at p. 40j 79 L T. 703. 


respective affidavits that none of the 
directors nor the financial manager exercises 
any control whatever over the contents of 
the paper. There are no materials at the 
disposal of the Court sufficient to contradict 
these statements made on oath; consequently, 
the denial is, in the circumstances, a 
sufficient answer to the rule. 1 cannot 
hut observe, however, that the further 
assertion in the affidavits of these two 
persons that the directors perform such 
duties and exercise such powers only as 
are mentioned and defined in the Articles of 
Association detracts to some extent at least 
from the value of the previous statement. 
The Articles of Association show that the 
business of the company is required to be 
managed by the directors, while the 
Memorandum of Association shows that 
the object for which the company was 
established was to acquire and take over 
as a going concern the business of news- 
paper proprietors, printers and publishers 
then carried on in connection with the 
‘‘Amrita Ba/.ar Patrika.** Consequently, the 
Memorandum and Articles of Association 
taken together may imply that it was the 
duty of the directors to manage the 
publication of the paper, and from this 
point of view they might be held responsible 
for the publication of the articles men- 
tioned. This inference might possibly he 
strengthened by the oircnra.stance that 
the existence of an editor is not mentioned, 
not even so much as suggested, in these 
proceedings. But although the case may, 
in these circumstances, be one of strong 
suspicion, it is impossible to hold that, 
notwithstanding the categorical denial to 
the contrary, it has been established 
beyond doubt that the directors were 
responsible for, or connected with the 
actual publication of the two articles. We 
cannot possibly hold as a matter of law 
that the directors of a limited company which 
owns a newspaper are liable to he committed 
for contempt of Court on account of a libel 
published in the paper \,Reg. v. Judd (20)]. 
The decision in Green, Ex parte, Uohhins, In the 
matter of (24) cannot be treated as an authority 
for a general proposition of law that where a 
limited company disseminates amongst 
newspapers matter amounting to contempt 
of Court, their manager, merely because 
he was the manager, was liable to be 
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oommitted. The decision rested, I think, 
on the facts admitted or established before 
the Court, which showed that the manAgrer 
was in fact responsible for all the paragrraphs 
sent out to newspapers. Nor can we 
apply to the case before us the presump* 
tion which at one time was applied in 
England as to the responsibility of the 
proprietor of a newspaper for libels pub- 
lished in his paper. The view that the 
proprietor of a newspaper was answerable, 
uriminally as well as civilly, for the acts 
of his servants or agents in misconducting 
a newspaper, enunciated by Lord Kenyon 
in R. V. Walter (90), and re-stated by 
Lord Ellenborough, C. J., in B. v. White 
(91), and by Lord Tenterden, C. J., in 
R. v. CuU'Ji (92), has long been obsolete 
in England [R. v. Holhrook (22)], and 
should unquestionably not be applied in 
this country in a case of the description 
now before us, even though it be held 
applicable to trials for defamation under 
the Indian Penal Code : Bamasami v. 
Lokanada (93) and Haruarvothama Bao v. 
Emperor (94). After anxious consideration 
of all the materials on the reoorJ, I have 
thus arrived at the conclusion that the 
Rule must he discharged also as against 
Mrinal Kanti Ghose and Pijush Kanti 
Ghose. 

1 cannot consider the result of this trial 
satisfactory from the vital point of view 
indicated by Lord Rardwicke in St, James 
Evening Post Case (35), namely, thac 
there cannot be anything of greater 
consequence than to keep the streams of 
justice clear and pure so that parties may 
proceed with security both to themselves 
and their characters. The persons res- 
ponsible for the grave contempt of Court 
which has been committed have not been 
brought to justice. This is not a matter 
for legitimate surprise as the Court has 
not the machinery at its disposal for 
the discovery of the offenders and the 
materials available from the public 
records have proved insufficient for the 
purpose. At the same time the offenders 

(90) (1799) 3 Esp. 21; 16 K. R. 808. 

(91) (1829) 1 Moo & Mulk 271; (1811)IloI( on Liliol 
287 

V92) (1829) 1 Moo. & Malk. 433 at p. 4^7. 

.93) 9 M. 387; 1 Weir 376; 3 Ind. Dec. (n. s.) 663. 

(94) 2 Tnd. Cn». 193; 32 M. 338; 6 M. L. T. 415; 9 
Cr. b. J. 506, 


have preferred to keep themselves in the 
dark and have not adopted the ’ eminently 
honourable course which was pursued in 
two other instances in this Court and 
which evoked the just commendation of 
Sir Barnes Peacock and Sir Richard Garth 
respectively : Banks and Fenwick In the 
matter of (3) and Surendraiiath Banerjee v. 
Chief Justice of Bengal (32). They have nothad 
the courage to come forvrard to avow their 
responsibility and either to justify their 
action or to express contrition for their 
misconduct. Even the directors of the 
company have contented themselves with 
a disavowal of their responsibility and have 
expressed no regret whatever for the 
articles published in a newspaper owned 
by the company. In these circumstances 
it is undoubtedly worthy of consideration 
whether legislative provision should not he 
made to compel registration of the name of 
the editor and proprietor of a newspaper pre- 
cisely in the same way as that of the printer 
and publisher. (See 44 & 45 Viet. C. 60.) It 
may finally be observed that, on recurrence of 
a case of this character, the Court mky find it 
necessary to proceed against the company, 
as has been done in some recent instances. 
No doubt, the view was maintained at one 
time that a corporation could not be held 
liable for contempt of Court, as by reason 
of its impersonal nature it could not be 
attached : Guilford v. Mills (95). But the 
weight of modern authority is apparently 
against this doctrine, and the view has 
been maintained that proceedings by way 
of contempt would lie against corporations 
as well as individuals : in the case of 
individuals, the process is by attachment 
of the person, followed by fine or imprison- 
ment or both; in the case of corporations, the 
process is by fine followed by sequestration or 
distraint: R. v. Birmingham Gloucester B/ff, 
Co,f (96) London v. Lynn (97), Spokes v. 
Banbury Locxl Board (98). The decision of 
Wright, J., in Hoolept In re, Hooley, Ex parte 
(89), is seemingly an authority only for the 
proposition that a limited company cannot be 

(9)1 (1806) 2 KeU. 1;T. Raym. 1.V2. 

(96) (1842) 3 q, B. 233; 2 G. it D. 236; 3 Ry. Cas. 
148; II L. J. M. C. 131; 6 Jur. 801; 114 R. R. 492; 61 
R. R. 207. 

(97) (1789) 1 H.RJ. 206. 

(98) (1865) 11 Jiir. (n. r.) 1010; 35 L. J. Cli 106; 13 
L. T 453, 



Vol. XLV] INDIAN 

In the matter of amrita BiZiR PATR1K4. 

committed to prison for contempt ; it does 
not decide the question whether such a 
company may not be fined for contempt 
of Court and the fine recovered by dis- 
traint or sequestration. In the Courts of 
the United States, the liability of a <^or- 
poration for contempt of Court has been 
affirmed by a large preponderance of 
authority : Bloomington Church v. Muscatine 
(99), West Jersey Co. V. Board of Fubhe 
Works (100), V- S.v. Munplus By. Co, (101), 
WestmirMe.r TieaUy Corporation (102), 
Union V. People {lO'i) , Stratton v. Merswether 
004), Schreiber v. Garden (105), State v. Bal- 
iimore By. Go. (106). One of the most recent 
oases in which the question is examined as 
one of principle is that of Fiedler v. Banbrick 
Bros. (107), where, upon an elaborate review 
of earlier decisions, the conclusion was reach- 
ed that corporations, though not liable to 
be imprisoned, were liable to be fined by 
way of punishment for contempt of Court. 
(See also Hapaljee on Contempts, section 48, 
and High on Injunctions, section 1460.) It 
is not necessary for me to decide finally on 
this occasion the liability of corporations 
to be punished for contempt of Court in their 
corporate capacity ; but in view of the turn 
events have taken in the present proceedings 
it is desirable to point out that when a 
grave contempt of Court has been committed 
by a newspaper owned by a company, the 
immunity from punishment which the offenders 
may imagine they enjoy by rtason of stolid 
silence is most probably of an illusory 
character. 

My conclusion on the whole is that the 
Rule must be made absolute against the 
printer and publisher, but discharged against 
all the other defendants. 

Chittt, J. — 1 have had the advantage of 
reading the judgments just delivered by my 
Lord the Chief Justice and Mr. Justice Wood- 
roffe, and I entirely agree with what they 
have said generally about the case, and the 
orders to be passed with regard to the several 

(99) (1855) 2 Iowa 69. 

(100) (1896) 68 N. J. L.oSe; 87 All. 678. 

(101) (1881) 6 Fofl. 287. 

(102) (1908) 108 N. Y. Sup. 651. 

(103) (1887) 121 Illinois App. 647. 

(104) (1913) 154 Ky. 839; 169 S.\Y. 613. 

(105) (1912) 137 N. y. Sup. 747. 

( i06) (1913) 73 W. Va. 1; 79 S. E. 834. 

(107) (1912) 162 Miseourio App. 528; 142 S, W. 

HU. 
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respondents. I wish, however, to state, with 
regard to Baba Moti Lai Ghose that I 
should have been disposed to hold him res- 
ponsible for the articles in question, as one 
who has been proved to be a director of this 
company and who in that oapactiy has been 
called upon by this Court to show cause, 
and has shown none. As the majority of 
the Bench are in favour of giving him the 
benefit of the doubt, 1 do not desire to 
press my opinion further. I, therefore, con- 
cur in the order about to be passed. 

Mr. Justice Fletcher, who is unavoidably 
absent to-day, desires me to say that he too was 
prepared to hold Babn Moti Lai Ghose res- 
ponsible, but under the circumstances he 
also concurs in the order to be passed. 
ORDER OF THE OCDRT. 

Sanderson, C. J. — Tarit Kanti Biswas ! 
The members of the Court are unanimously 
of opinion that in printing and publishing 
the two articles in question in the Amrita 
Bazar Patrika newspaper you were guilty 
of a contempt of Court. 

The serious nature of it has been referred 
to in the judgments which have been de- 
livered, and it is not necessary, therefore, for 
me to recapitulate what has already been 
said. 

In the earliar part of your affidavit you 
state that you did not read the articles when 
they were handed to you for publication 
and that you inserted them in the usual 
course of your business as printer and 
publisher. 

L.ater, however, in your affidavit you pro- 
ceeded to try and justify the publication 
of the articles by alleging that they were 
published by you in good f ajth and in the 
public^nj;m:ft|t, a position which we consiSfer 
inooiisitent with that of a man who puts 
forward the case that he printed and 
published the articles i n ign orance of their 
cyjnt^ats. 

We are all of opinion there was not the 
smallest justification for the publication of 
such untrue statements and unjustifiable 
imputations as were contained in the articles. 

If the person responsible for the publica- 
tion of these articles had come forward and 
had taken the responsibility upon himself, or 
if you had disclosed to the Court the person 
who was really responsible for the publica- 
tion, which must have been within your 
knowledge^ although you might not have 
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known the actual writer of the article, it 
might have been possible for ns to treat 
the offence in your case with such leniency 
as your learned Counsel prayed for. 

The person really responsible, however, has 
not been disclosed but you, being the printer 
and publisher, whose identity could not be 
concealed and whose legal liability could 
not be denied, are left by your employers 
to bear the brunt of this matter. 

We have taken all these matters into con- 
sideration. The contempt of Court, however, 
in our judgment was of such a nature that 
in the interest of the administration of justice 
it is impossible for us to pass it over without 
some penalty. 

It is essential to vindicate the authority 
of the Court and to make it clear that articles 
such as those in question constituting a grave 
contempt of Court cannot ha published with 
impunity. 

Tarit Kanti Biswas ! The judgment of 
the Court is that you Tarit Kanti 
Biswas do pay to the Accountant* General of 
this Court a fine of Rs. 300 before 4-30 
c. M. to-day, and that you be detained until 
such hour, or until such time as the fine is paid; 
and if the tine is not paid as herein directed, 
you be lodged on the civil side of the Presi- 
dency Jail until the said tine is paid or until 
the further order of this Court. 

Printer convicted ; 

Others discharged. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Ckiminal Rkvision Application No. 115 
OF 1917. 

August 80, 1917. 

Present: — Mr. Pratt, J. C., and 
Mr. Hayward, A. J. C. 
DHARMIBAI— Applicant 
versus 

EMPEROR— Opponent. 

Bombay DiMrict Police Act {Bom. Act i I' oj 1890), 
s. ‘District Magistrate, order by, under s. 48— 
Berisinn — High Court, power of interference of. 


[im 

An order passed by a District Ma^strate under 
section 43 of the Bombay District Police Act is an 
executive order and not the order of an inferior 
Criminal Court, and consequently cannot be inter- 
fered with by the High Court in revision even though 
it is ultra vires, [p. 397, col, 1.] 

The aggrieved party has in such a case a remedy 
under sections 13 (2) aiul 50 of the Bombay District 
Police Act by petition to the Commissioner, [p. 397, 
eol. 1.] 

A District Magistrate has no jurisdiction to e ject 
any ]>er8on from property under section 43 of the 
Bombay District Police Act without lirst taking 
temporary }> 08 seasion himself and his order of cj(‘ct- 
mont or exclusion can only operate for the period of 
his tern [»orary possession. [ p. 397, col. 1.] 

Applioation for revision against the order 
of the Distriet Magistrate, Larkana. 

Mr. Lalchand Hassomal, for the Applicant. 

Mr. E. Raymond, Public Prosecutor for Sind, 
for the Crown. 

JUDGMENT. — This is an applioation for 
revision of an order made by the District 
Magistrate, Larkana, under sectijn 43 of 
the Bombay District Police Act I ST of 1890. 

The applicant Dharmibai is or claims to 
be the widow of Bawa Jeramdas, the Bawa 
of a *‘Tikana” at Larkana. The Bawa died 
on the 25th March 1917 and the applicant 
remained in possession of the premise-). Her 
possession was resented by certain persons 
who claim to represent the Hindu Panohayet 
of Larkana; and the District Magistrate, 
apprehending a disturbance, made orders first 
on the 6th July 1917 prohibiting her from 
entering the temple and again on the 18th 
July 1917 directing her to remove from the 
premises of the temple and the *'Tikana”. 

A preliminary objection is raised to the 
jurisdiction of this Court to interfere with the 
order made by the District Magistrate, and 
this objection we must uphold. 

It has been held in the case of Pandurang 
Shidrao, In re (1) that a District Magistrate 
acting under this chapter of the Bombay Dis- 
trict Police Act is acting in his executive capa- 
city and not as an inferior Criminal Court 
and'that, therefore, his order is not subject to 
the revisional jurisdiction of a High Court. 
This ruling has been approved in the case of 
Imp^rator v. Jaro (2'. That was a ease under 

(1) 8 lud. Ctis.747; 12 Bom. L. R. 1029; 11 Cr. L. 
J. 705. 

(2) I2 1nd. Ca.s. 646; 5 S, L. R. 5tj 12 Cr. L. J, 
558. 
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the Sind Frontier Regulation. But there, 
as here, the orders of the Magistrate are 
made subject to appeal not to this Court 
but to the Commissioner. It is, however, 
urged that the order is in excess of the 
jurisdiction conferred by the section^ and 
this Court has the same power of revision as 
it has in respect of orders purporting to be 
made under sections 143 and 144 of the 
Criminal Procedure Code hut in excess of 
the powers conferred by those sections. 

Now it must be admitted that the order 
made by the District Magistrate is not an 
order which the section empowers him to 
make. The procedure enjoined by the 
section is that he should Brat take temporary 
possession of the place which is the subject 
of the dispute, and then by virtue of that 
possession make orders excluding certain 
persons or allowing access to certain other 
persons. He has no jurisdiction to eject 
any person without first taking temporary 
posseRsion himself and his order of eject- 
ment or exclusion would only operate for 
the period of his temporary possession. 
Here the Magistrate has not taken posses- 
sion and is, therefore, not authorized to eject 
the applicant, and secondly, he has put no 
term upon his order of ejectment to indicate 
that it was to operate temporarily. This 
is a serious prejudice to the applicant, for 
it casta upon her the onus of resort to the 
Civil Court. This would not have been 
the case if the District Magistrate had taken 
a limited period of possession, say, two 
months, and excluded her for that period 
only in order to give the Panohayet an 
opportunity of recourse to the Civil Court. 

This would have been sufficient reason to 
justify our interference in revision if the 
order had been made under section 143 or 
144, Criminal Procedure Code, for then it 
would be the order of an inferior Court. 
But the orders being under section 43 of 
the Bombay District Police Act are not 
orders of an inferior Court and we, there- 
fore, are unable to interfere in revision 
even though we think them to be uUfa 
vires* 

The applicant has a remedy under section 
13 (2) and section 60 by petition to the 
Commissioner. 

Probably the District Magistrate may 
think it advisable to amexud his order and 


bring it in accord with the terms of section 
43 of the Bombay District Police Act and 
with this remark we can do nothing further 
but reject the application. 

Application rejected. 


PATNA HIGH COURT. 

Criminal Revision No. 455 of 1917, 
February 1, 1918. 

Present: — Mr. Justice Jwala Prasad and 
Justice Sir Ali Imam, Kt. 

Babu BlPlN BIHARl MUKHERJl— 
Petitioner 
versus 

EMPEROR — Opposite Party. 

(h’iminal Vroccdiu’c Code {At'! I oj 1898), .ss. 125, 
435, 438 — RcviHioti^-^Concwrrvnl pooler of Hvjk Coari 
with auhordinale Courts —Procedure. 

In cases where the High Ceurt has concurrenf 
revisional jurisdiction with a subordinate Court, the 
aggrieved party should in the first instance seek his 
remedy before the siibordinato Court, [p. 398, eol. 1. 1 

There is no ground for holding that the revisioiml 
jurisdiction of a Sessioins Judge or of a District 
Magistrate under sections 435 and 438 of the 
Criminal Procedure Code is in any way trenoliod 
upon by the provisions of section 125 of tlie Code, 
[p. 398, col. 2.] 

The jurisdiction of a Sessiona Judge or a District 
Magistrate under section 435 of the Criminal Pro- 
cedure Code is concurrent with that of the High 
Court, even whore the Sitssions Judge (jr tlu^ 
District Magistrate cannot pass a formal order but 
can only refer tlie matter to the High Court under 
section 438 of the Code, []>. 398, col, 2.] 

Criminal revision from an order of the 
Deputy Magistrate, Pnrneab, dated the 3rd 
October 1917 

Mr. Hasan Imam (with him Babu Lai 
Mohan Ganguly)^ for the Peitioner. 

The Assistant (lovernment Advocate, for 
the Crown. 

JUDGMENT. — The petitioner. Bipin 
Bihari Mukberji, has been bound down by 
Mr. E. A. Guest, Deputy Magistrate of 
Pnrnea, under section 107 of the Code of 
Criminal Procedure to keep the peace for 
a period of one year and in default to 
undergo simple imprisonment for that period. 

The learned Assistant Government Advo- 
cate has raised a preliminary point object* 
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ing to the hearing of this petition by us. 
The ground of objeotion taken by him is 
that the petitioner had a remedy under 
section 125 of the Code of Criminal Pro- 
cedure and should have applied to the 
District Magistrate of Purnea for cancel- 
ling the order passed by Mr. Guest. He 
relies on two decisions of the Allahabad 
High Court given by Knox, J. lEmperor 
V. Ahdur Rahim (1) and the case cited 
therein No. 114 of 1905. i 

The learned Counsel appearing on behalf 
of the petitioner resists this contention, on 
the ground that the powers exercisable 
by a District Magistrate under section 125 
of the Code are within his original juris- 
diction and although this is the section 
on which the two Allahabad cases have 
rested, yet there is a point of principle 
involved in that the Calcutta rulings as 
well as other rulings of the Allahabad and 
Bombay High Courts have allowed such a 
preliminary objection to prevail only in oases 
where the jurisdiction of the High Court 
was concurrent with the revisional juris- 
diction of subordinate Courts and that, 
therefore, the rulings of the High Courts 
of Calcutta, Bombay and Allahabad, except 
the two rulings given by Knox, J,, do not 
support the view that section 125 of the 
Code of Criminal Procedure is a section that 
can be allowed to stand in the way of the 
hearing of the petition by this Court. 
The learned Counsel on behalf of the peti’ 
tioner also contends that the dictum laid 
down by Knox, J., is by a single Judge 
and unless there is a decision of a Divi- 
sional Bench holding section 125 of the 
Code as a ground of objeotion we should 
not refuse to entertain the application before 
us. 

In Musan Rai v. Birich Boy (2) a 
Division Bench of this Court has held that 
in oases where the High Court has con- 
current revisional jurisdiction with a sub- 
ordinate Court, the aggrieved party should 
in the first instance seek his remedy before 
the subordinate Court. In this view it 
would appear that the High Courts of 
Patna, Calcutta, Allahabad and Bombay 
are in full agreement: vide Bhuyan Ahdus 

(1) A- W. K. (19061 143; 2 Cr. L. J. 336. 

(2) 41 Itid. Cm. 831; 2 P. L. W. 116; 18 Or. L. J. 
863 . 
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Sobhan Khan^ In re (3), Bhafaqatullah v. Walt 
Ahmad KhcCn (4), Emperor v. Kali Oharan 

(5), Queen- Empress v. Ghagan Dayaram (6). 
Even if it be conceded that the two deci- 
sions given by Knox, J., are in excess of 
the principle laid down in the other deci- 
sions, the preliminary objection taken by 
the learned A.ssistant Government Advocate 
must prevail, inasmuch as the revisional 
jurisdiction of this Court under section 435 
of the Code is shared by the subordinate 
authorities and there is nothing to show 
that the Sessions Judge and the District 
Magistrate of Purnea are precluded from 
dealing with the present case. The juris- 
diction of the Se.s8ioDB Judge and the District 
Magistrate is oonoarrent with that of the 
High Court, even where they could not 
pass formal orders but only could refer to 
the High Court under section 438 — Queen- 
Emprees v. Reulah (7) and Bhuyan Abdus 
Sobhan Khan, in re (3). 

The learned Counsel on behalf of the 
petitioner contends that as a matter of 
practice oases under section 107 of the 
Code are generally dealt with by the Dis- 
trict Magistrate under section 125 of the 
Code of Criminal Procedure. This may be 
so, and probably it is due to the fact that 
acting under section 125 the District 
Magistrate may himself deal with a case 
like this without referring it for orders to 
the High Court under section 438, but 
this is no ground for holding that the re- 
visional jurisdiction of a Sessions Judge or 
a District Magistrate under sections 435 
and 438 of the Code is in any way trenched 
upon by the provisions of section 125. 
It is evident, therefore, that the application 
before us is one with reference to which 
the revisional power of the Sessions Judge 
and the District Magistrate of Purnea* is 
exercisable. There is nothing, therefore, to 
distinguish the present case from the prin* 
oiples laid down in the decisions of the 
four High Courts referred to above. 


(3) 2 liid. Cm. 84(?; 36 C. 043i 0. \V. N. 753; JO 

Cr.L.J. 190. 

(41 30 A 110; A. W. N. (1908) 25; 3 M. L. T. 124; 
7Cr.L. J48. 

(6) A. W. N, (1904) 23?; I Cr. L. J. 914, 

(6) 14 B. 831; 7 Ind. Dec. (n. s.) 681. 

(7) 14 0. 887; 7 Ind. Dec. (n. s.) 686. 
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In the ciroum stances we most allow the 
preliminary objection taken by the learned 
Assistant (yovOrnment Advocate and decline 
to entertain the application, but we do so 
without any prejudice to the right of the 
petitioner to move this Court in case he 
fails to receive satisfaction from the Ses- 
sions Judge or the District Magistrate of 
Pnnrea. With these remarks the petition is 
rejected. 

Petti ion rejected. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Rkvision Application No. 120 
OK 1917. 

November 23, 1917, 

Present : — Mr. Crouch, A. J. C., and 
Mr. Hayward, A. J. C. 

SOBHRAJ DWARKADAS— Applicant 
versus 

EM PEROR — Opponent. 

Wor/i Breach oj Contract Act {XllJ of 1859), 
if. 1 — Magistrate of Police, meaning of— Jurisdiction 
—Interpretation of Statutes. 

The term “a Magistrate (;1* Police” in section 1 
the Workman’s Breach of Coiitraoi Aci must l)o limited 
lo a Magistrate in the territorial limits of whose 
jurisdicliuii the. (jtuployor resides or carries on 
businoSH. [p. 400, (?ol, 1.] 

There is nothing in section 1 of the Workinaii’a 
Broach of Contract Act which gives special juris- 
diction to a Magistrate, within whose jurisdiction 
the contract was made or the advance received, to 
try an offence under the Act committed beyond his 
jurisdiction, [p. 400, col. 1.] 

Both under the Common Law of Biiglpiid and under 
the Critiiinal Procedure Code no Court, unless 
expi’ossly authorised by Statute, can try any offences 
other than those committed within the area of its 
jurisdiction, [p. 400, cols. 1 & 2.] 

It must always be presumed that the Legislature 
does not intend to make any alteration in the Jaw 
beyond what it explicitly declares, either in express 
terms or by implication, or in other words beyond 
the immecliato scope and object of the Statute. In 
all general matters beyond, the law remains undis- 
tubred. It is in the hi^host dogree improbable 
that the LcgiBlatui*c would overthrow fundamontal 


principles or depart from the general system of lael 
without expressing its intention with irresistibw 
clearness, [p. 400, col. l.j 

Revision against the order of the City 
Magistrate, Sukkur. 

Mr. Srtkishendas, for the Applioarit. 

Mr. E. Raymond, Public Porseoutor for 
Sind, for the Crown. 

JUDGMENT. 

Crouch, A. J. C,— This is an application un- 
der section 439, Criminal Procedure Code, to 
revise an order of the City Magistrate, 
Sukkur, dismissing a complaint filed under 
the Workman’s Breach of Contract Act. 

The contract was made and the advance 
was received in Sukkur; the parties are 
B/itish Indian subjects residing in the Sukkur 
district ; the work was to be performed in 
Khairpur. The Magistrate held that he had 
110 jurisdiotiou as the work was to be per- 
formed outside British India. 

Mr. Srikishendas has appeared for the 
applicant and contends that the Magistrate, 
having jurisdiction in the place where the 
complainant resided and carried on his 
business and where the contract was made, 
could take cognisance of the case even 
though the work was to be performed outside 
British India. He relied on Alt Mohamed 
v. Emperor (1) and Lai Mohan Ghowhey v. 
Hari Oharan Las Bairagi (2). 

Omitting words that have no importance 
for our present purpose, section I of the 
Act runs as follows 

When any workman shall have received 
from any employer, resident or carrying on 
business in any presidency town, an ad- 
vance of money on account of any work 
which he shall have contracted to perform, 
if such workman shall wilfully and without 
lawful or reasonable excuse neglect or refuse 
to perform such work, such employer may 
complain to a Magistrate of Police, and 
the Magistrate shall thereupon issue a 
summons or a warrant for bringing before 
him saoh workman and shall hear and deter- 
mine the case.” 

It is clear that the offence with which 
the Magistrate is to deal is that of ** wil- 
fully neglecting or refusing to perform the 
work undertaken.” This is brought out 
even more clearly by the preamble to the 
Act, which recites that '"it is just and 

(1) 36 Ind. Gas. 484; 10 S. L. 11. 66; 17 Or. L. J. 
308. , , ^ 

(2) 26 0. 667; 18 Ind. Doc. (n. 419, 
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proper that persons guilty of such frau(?u- 
lent breach of contract should be subject 
to punishment,’* The effect of the Act 
was to make breach of contract in 
certain cases punishable as a crime. 

liy section 3 of the Code of Criminal 
Procedure, 1882, it was declared that in 
every enactment passed before that Code 
came into force, the expression “Magistrate 
of l^olioe” should be deemed to mean 
“Presidency Magistrate.” By section 19 of 
that Code, and section 20 of Act V of 1898, 
a Presidency Magistrate exercises jurisdic- 
tion in all places within the presidency 
town for which he is appointed. 

Now, it must always be presumed that 
the Legislature does not intend to make 
any alteration in the law beyond what it 
explicitly declares either in express terms 
or by implication, or in other words, beyond 
the immediate scope and object of the 
Statute. In all general matters beyond, 
the law remains undisturbed. It is in the 
highest degree improbable that the Legisla- 
ture would overthrow fundamental princi- 
ples, or depart from the general system 
of law, without expressing its intention 
with irresistible clearness.* Hence we must 
limit the term “a Magistrate of Police” 
or “Presidency Magistrate” to a Magis- 
trate in the territorial limits of whose juris- 
diction the employer resides or carries on 
business. For the right of the employer 
to lodge the complaint is conferred by the 
fact of his having his residence or place 
of business in a certain place; and the 
Magistrate has special jurisdiction because 
he is appointed for that place. There is 
nothing in the section which gives special 
jurisdiction to a Magistrate in the place 
where the advance was received or the 
contract was made, and both under the 
Common Law and under the Criminal Pro- 
cedure Code, no Court, unless expressly 
authorised by Statute, can try any crimes 
other than those committed within the 
area of its jurisdiction. The offence creat- 
ed by the section could, under the ordi- 
nary law, be tried by any Court having 
jurisdiction in the place where it was 
committed, that is, where the work had to be 
carried out. 

Under the Common Law of England, the 
exercise of criminal jurisdiction was limited 

^Maxwell, 3rd llditiuu, page 113. 


to crimes committed within the limits of 
England and its ports and harbours. The 
punishment of offences is the special pro- 
vince of the Sovereign within whose terri- 
tory they are committed, and this general 
principle is recognised in the Indian Penal 
Code (sections 1— d). It cannot be assumed 
that the Legislature intended to override 
this fundamental principle of English crimi- 
nal procedure in the absence of any indica- 
tion of such intention. I am of opinion, 
therefore, that the lower Court acted rightly 
in acquitting the accused. 

The case of Ali Mohamed v. Emperor 
(1) merely decides that residence and 
carrying on business within the area to 
which the Act has been extended confers 
a right to lodge a complaint before the 
nearest Magistrate empowered in that 
area. The decision followed Lai Mohan 
Ohowhey v. llari Oharan Dan Bairagi (2). 
In that case, the defendant had entered 
into a contract with the oomplninant at 
Calcutta to do work in the North 
Western Provinces, and the question for 
decision was whether a Presidency 
Magistrate had jurisdiction in view of the 
fact that the breach had taken place out- 
side his jurisdiction, and the decision was 
in the affirmative. The judgment reads as 
if the Court considered that jurisdiction was 
conferred by the fact that the contract had 
been made in Calcutta, hut it may he infer- 
red from the report that complainant had 
his place of business in Calcutta. The 
decision forms no authority whatever for 
contending that a Magistrate can deal with 
a breach of contract committed outside Bri- 
tish India. 

I would reject the application. 

Havwarp, a. J. C. — I concur. The juris- 
diction is prima facie local. No authority 
has been advanced for extending the scope 
of the Workman’s Breach of Contract Act 
beyond British India. Offences thereunder 
are not offences within the meaning of 
sections 4 (1) and 40, Indian Penal 

Code. 

Applic-ation rejected. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 102 or 1916. 
September 3, 1917. 

Vresenti — Mr. Jantioe Sadasiva Aiyar and 
Mr. Jnfltice PbiliipH. 

VASUDEVA MU DALIAR— Dependant- 
Appellant 
versus 

M. A. VKLAPPA NADAR— Plaintiff— 

Re>;PON1)KNT. 

Cunfrrvt Act (IX of 167yj, ss. 62, 63, 7S— ^Contract 
-Noratitm — tujreemrHt Jor payment of^ at nein 
filacc — Cnuae of fiction — Jtirifidicfion — Ciril Procedure 
t'odr (Art V of s. 21, applicahiiHy oj-~hhtereHl 

Act (XXXU oj 1839J — Money due on accounts — Interest, 
cloim for, as damages, in absence of agreement, legality 

of. 

Plaintiff and 2nd dofeudnni were partners. First 
(loieiidant received Bs. 2,500 as an advance from 
2n(l del'eiiflant, iiromisiufc to supply cotton at 
Pnlladurri within the jurisdiction dI* llie Tirnpur 
Miinsif’s Court. As the Ist defendant failed tt> 
siijtply the (!<ottoii or to return the advance* plaintiff 
and Isl. defendant looked iiilt* the aecoiirits, 
and 1st dcf<*ndttiit’s liability was fixed at Its. 2,000 
audit was agrcied f hat this liability should Ik: dis> 
charged \y the Ist defeiularit seriditii? cotton to 
Viriidiipatf i within the jurisdiction of flic Satin* 
Muiisirs C<»urt, to Im* sold by the plain tiff’s man who 
should reali/.e the Rs. 2,000 due liy 1st defendant 
from 1 lie salo-pmceeds. Plaintiff lUed a suit in the 
Siitur District MuiiKif's Court on 1st defenclHiit’s 
default and also claimed intrrest l»y of 

dannifres; 

field, that iiitercjst cciuld laif he claimed as e(»Qi< 
]H!>iisatioii under Moctioii 7iil of I he Contract Act. 
fp. 403, col. 2.3 

Per Sadasira Aiyar, J. — ’J’lie new agreement to pay 
the uTnoinit due at Viriidiipatti was u novation of 
the original e.<intniet within the in luiiiiiig of section 
62 of the Contract Act and tlie Satur Mniisif’s 
Court had jurisdiction to try the suit., [p 402, col 1.] 

Per Phillips, J, — 'I’lic agreeinmit was itself a nrw’^ 
one and in supersession of the old one and was not 
a ini^ro agreement to pay a debt ut a place other 
Mmii that mentioned in the original ugreenient and 
tli<^ oause t»f action, llierofore, nrosi? within the 
jurisdiction of the Court of the District Munsif of 
ISaiiir. [p. 403, Cf)l. 2.] 

i^uiere — Whether, oven where the qnesliou is one 
affecting jurisdiction, failure of justice must he 
shown to justify the iiitt'rference of an Appellate 
Court under soctioii 21, Civil Pnicodurc Code, 
[p. 403, eol. 1] 

VciV Sadasiva Aiyar, J—K new eoiitrnet changing 
the place of performance falls under section 62 of 
tlie Contract Act and no independent consideration 
is nocessarj to validate the snino. [p. 402, col. 2.J 

Buuseedhur v. (iovemment oj Bengal, 14 M, 1. 
A. 86; 9 B. L. R. 864; 2 Siith. P. C. J. 44«; 2 Sar. P. 
C. J. 689; £0 >1. K. 718, Seshogiri fioir v. Nawab 
Askur Jung Aftat Doirlah Mnshraf Mulk, 30 M. 438; 17 
M. L. J. 304, distinguished. 

Per Phillips, J , — Where no int erest is provided for 
in the agreement of parties and when if is not a 
uase of damagf-^B for breach of contract, interest 

2G 


cinnot 1)0 nlaiiuod as coiiipcnsution under section 
73 of the Contract Ac*!, [p. 408, col. 2.3 

Hamira Bihi v. Zidxiida Bibi, 36 Iiid, Cas. 87: (1916) 
2 M. W. iV. 651; 38 A. 681; 14 A. L. J. 1055; 21 O. W. 
N. 1; IH Bom. L. R. 1139; 31 M. L. J. 799; 20 M. L. T. 
505; 4 U W. 602, 1 P. b. W. 67; 25 0. L. J. 517 (P. C.). 
distinguished. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Jndge. 
Ramnad at Madnra, in Appeal Sait No. 3 
of 1915, preferred against the decree of the 
Coort of the District Mnnsif, Satar, in 
Original Suit No. 618 of 1912. 

Mr. T. R, Venkatarama Sastry, for the 
Appellant. 

Mr. 1\ Af. Krishnasamy Aiyar, for the Re- 
spondent. 

JUDGMENT. 

Sadariva Aiyar, J. — The facts are shortly 
as follows. The let defendant obtained 
Rb. 2,500 at Palladam within the jarisdio- 
tion of the District Mnnsif 's Court of 
Tirnpur in the Coimbatore Distriot (1st 
defendant also residing in that distriot) 
promising to supply ootton to the 2nd de- 
fendant at Palladam itself. The 2nd defend- 
ant liad a partner (plaintiff) living at 
Yirudupatti within the juried ioCion of the 
District Munsif ’s Coart of Satur in the 
Ramnad District. The 2nd defendant’s 
duty was to advance partnership moneys 
to onstomers and receive cotton at Palla* 
dam from the castomers to whom advances 
had been made and to send on the ootton 
to Virudupatti. Towards the Rs. 2,500 
advanced, the Ist defendant gave 6 
pothies of cotton worth Rs. 525 at Palla- 
dani, bat the 0 pothies were retorned to him 
at Palladam itself as he himself promised 
to send it on direct to Virudnpatti instead 
of 2nd defendant sending it on to Vira- 
dapatti. 

This was on 10th Ootober 1910. A sam 
of Hs. 1-15-6 besides this Rs. 2,500 seems 
also to have been due by 1st defendant to the 
plaintiff’s 6rm, 

The let defendant did not send the 6 
pothies to Virudupatti nor did he supply 
ootton for the remaining Rs. 1,975. So ha 
owed Rs. 2,501-15-6 on aoooants to the 
partnership firm, oat of which he paid to 
the 2ud defendant Rs. £(Ji-15-6 sometime 
afterwards and owed a balance of Rs. 2,0(X) 
in April 1911. 

The plaintiff and the 1st defendant met 
at Yirndupatti on 14th April 1911, looked 
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iuto accounts and foniid Rs. 2,000 due by 
tbe 1st defondaiit tothetirm of the plaint- 
iff and the 2nd de'endant. The lat de- 
ieiidMiit then promised to pay the Rs. 2,000 
to the plaintiff at Virudupatti through 
thi^ Ist defendHTit’rt customer 1'. VV. No. 2. 
The suit was brought in the Satur Distriet 
Munsirs Court on Huh promise made on 
l l-th April 1911 by the lp)t defendant to 
pay at Virudupatti tbe Hs. 2,000. A 
pivlimiuHty quention of jurisdiction was 
raised by Mr. Venkatarama Sastriar argu- 
ing for the lat defendant (appellant). 
The argument was that, because tbe eon- 
tract as first entered into was to supply 
cotton to tbe 2nd defendant at Palladam, 
tbe cause of action srose at Palladam 
within tbe jurisdiction of the Di.strict 
Miinsil’s Court of Titupur in October 
1910 and tliat tbereforn no new canse of 
action could arise at Virudoppaii merely 
by reason of tbe subsequent promi-se made 
at Viiudnpatti to pay the sum of Rs. 2,0C0 
due under the contract at Virudupatti 
and hence the Satur District Munsif’s Court 
had no jurisdiction. Reliance is placed for 
this contention on Rnneeedhnr v. t.^ornin- 
vieiit o/ Bcvgal (1) and li^eshagi.i Iknv v. 
Nairah A^ihur Jung Aftal Doadali Mushnjil 
Mulk (2). Tbe case of Bunseedkur v. 
Qovtirnment i/ htn^id (1) was decided in 
1871 before tlie Indian Contract Act came 
into force. As regards SeshngiTi Boir v. 
Niiwnh Ashttr Jnrg Aftal Juuvlah Mnshrul 
Mnli (2 , the Indian Government Act, 
eeotiun 02, has not been referred to in that 
case. The facts there were that according 
to the original contract payment was to 
be made by the defendant living in Hyder- 
abad for work done at Hyderabad for tbe 
defendant by the plaintiff. The plaintiff 
alleged ihatafeer the work had been done, 
tbe defendant agreed to pay in Madras 
the remuneration due to the plaintiff. 
A great mass of witnesses whom the Court 
would have had to examine in that case 
were residents of Hyderabad and tbe bal- 
ance of convenience was in favour of the 
suit being tried in Hyderabad. Moore, J., 
dismissed tbe application under Article 12 
of the Letters Patent for leave to institute a 

(1) 14 M. 1. A. m: 0 11, L, H. {iU; 2 &utb. V. C. J 
448: 2 Siir. P. C. J. asp. 20 E. R. 71 H. 

(2) 80 M. 438; 17 M. L. J. dOi. 


suit in the Madras High Court Origins 1 Side 
on account of tbe above reasons of con- 
venience. The learned Chief Justice an<l 
Miller, J., while upholding the order (»f 
Moore, J., on that ground also added the 
dictum that there was no consideration for 
tbe promise to pay in Madras, tViat there 
was, therefore, no new legal contract to pay 
at Madras in substitution of tbe original 
contract and hence i»o part of the cause 
of action arose within the jurisdioticn. 
As I .©aid, Contract Act, section d2, is not 
referred to in the judgment. That section 
says: “if the parties to a contract agree 
to substitute a new contract for it, or to res- 
cind or alter it, tbe original contract need 
not be performed.” Of course this section 
is subject to the provision of the Indian 
Evidence Act (section 92) forbidding the 
admission of oral evidence to contradict 
or vary written agreements hut where tbe 
original contract and the subsequent con- 
tract are bolb oral, 1 do not see that 
section ()2 of the Contract Act requires 
any further consideration for the validity 
of the substituted contract than the put- 
ting UTi end to tbe obligation under the 
original contract. It has been held that 
under section 63 of the same Con- 
tract Act no oousideraiton is necessary 
for extending tbe time for performance or 
for accepting any satisfaction by the pro- 
misee, though under the English Law the 
question of consideration comes in respect 
of the matters mentioned in section 63 
of the Indian Contract Act (see Leake on 
Contract, pages 623 24f). If there is a new' 
oral contract to have the place of perform- 
ance changed, I think, it falls under sec- 
tion 62 and no independent consideration 
is necessary to validate the same. 1, 
therefore, respectfully dissent from the 
dictum in Seshngiri Row v. Ndwnb 
Aiiknr Jung Aftal Jhwlah Mmhral Mulk 
(2), the decision in which can be sup- 
ported on the other grounds mentioned in it. 
The Englisli case of Baird v. Bell (3) 
is irrelevant, as we are governed by the 
Statute Law enacted in the Indian Con- 
tract Act. In the above view it ia unneces- 
sary for me to consider whether the new 
section 21 in the Civil Procedure Code of 
1908 cures the defect of territorial juris- 


(8) (1898) A. G. 420 at p. 424. 
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diction assuming such a defect to exist. 

I might, however, shortly state that the 
argument of Mr. Venkatarama Sastriar that 
section 21 only applies to oases referred to 
in section 18, clause 2, is not acceptable 
to me as at present advised. Section 21 
follows sections 16 to 20, of which sections 
16, 17, 19 and 20 refer to territorial causes 
of action generally. There in also an 
observation in Stthrucherla Rama Ckhaddra v. 
Maharaja oj Jeypore (4) upholding my above 
view. Section y9 (corresponding to old 
section 578) uses the negative words, 

that no decree shall be reversed on ac- 
count of irregularities not affecting the juris- 
diction of the Court,’* but this cannot, 1 
think, override the plain language of section 
21 that even when the question is one 
affecting the jurisdiction, failure of justice 
must be shown to justify the interference 
of an Appellate Court. However, as 1 said, 
it is unnecessary for me to express a 
final opinion on this point in this 
case. 

The next question argued for the appel- 
lant was that the defendant was not afforded 
sufficient opportunity to adduce ail his 
evidence in respect of the discharge by 
payment to the 2nd defendant, and though 
there is an affidavit in support of this 
contention, it is met by a counter- affidavit 
on the respondent’s side. This contention 
is, therefore, also rejected. On the question 
of interest the case of Ilamira BLhi v. 
Zubaida Bihi (5) quoted for the respondent 
was a case of dower- debt governed by Muham- 
madan Law and the equitable principles 
recognised in the Mahaoimadan Law were 
applied by the Privy Council on the question 
of awarding compensation in the shape of 
interest. I, therefore, agree with my learned 
brother that the claim for interest should 
be disallowed and that in other respects 
the appeal should be dismissed with 
costs. 

Phillips, J. — The agreement set out in the 
plaint has been found by the learned Sub- 
ordinate Judge to be true and is as fol- 
lows:— It was found that the 1st defend- 


W.N. 864; 19 

Jil. li. i. ooO. 

87; (1916) 2 M. W. N. 651; 38 A. 
21 C. W. N. 1; 18 Bom. L. E. 
999; 31 M. L. J. 799; 20 M. L. T. 605; 4 L. W. 602; X 
P. L. W. 67; 26 0. L. J. 617 (P. 0,). 
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ant owed the 6rm in which plaintiff and 
2nd defendant were partners Rs. 1,976-15-6 
and had also to supply 6 pothies of 
cotton. It was then agreed that let defend- 
ant’s total liability should be Bs. 2,500. 
Plaintiff accepted 1st defendant’s conten- 
tion that he had paid Rs. 500 to 
2nd defendant and it was then agreed that 
the 1st defendant should pay the balance of 
Rs. 2,000 by sending cotton to Virudupatti 
to be sold by plaintiff’s 2nd witness, 
who should then pay plaintiff Rs. 2,000. It 
appears to me that this was a new agreement 
entered into between Ist defendant and 
plaintiff on behalf of his firm, and was 
in supersession of the old agreement bet- 
ween the parties, and was not a mere 
promise to pay a debt at a place other 
than that mentioned in the original agree- 
ment. In this view the decision in 
Seshagiri Row v. Nuwah Askur Jung 
Aftal Dowlah Mushral Alulk (2) is in- 
applicable to this case, nor is it necessary 
to decide whether section 21, Civil Pro- 
cedure Code, is applicable as the District 
Munsif had jurisdiction to tr^ the suit. 
After considering the affidavits now filed, I 
do not think that any evidence was shut 
out by the District Munsif and consequent- 
ly 1st defendant is not entitled to adduce 
farther evidence. 

On the question of interest, I do not 
think the .Subordinate Judge is right. 
No interest can be claimed under the 
Interest Act and it was held in Kamalammal 
V. Peeru Meera Levvai Rowthen (6) that interest 
in such oases cannot be claimed by way 
of damages under section 73 of the Contract 
Act. 

In Hamira Bihi v. Zubaida Bihi (5) 
interest was allowed by way of damages 
on equitable considerations in that case in 
which the circumstances were paculiar, and 
I do not think that the Judicial Committee 
intended to dissent from their prior decision 
in Oanesh Bakhsh v. Harihar Bdkhsh (7) where 
it was held that the Interest Act applied, 
when it was not a case of damages for 
breach of contract. Following Kamalammal 

(6) 20 M. 481} 7 M. L. J. 263; 7 lad. Deo. (n. b.) 
841. 

(7) 28 A. 299; 81 1. A. 116; 8 0. W. N. 621; 14 M. 
L. J. 190; 8 Sar. P. C. J. 628; 6 Bom. L. R. 606 
(P. 0.). 
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V. Peeru Meera Levvai Kowthen (6) I disallow 
the claim for interest till date of suit, but, in 
other respects, the appeal is dismissed with 
costs. 

Appeal dismiss€d\ 

Decree varied, 

M.C.r. 


PATNA HIGH COURT. 

Appeals from Appellate Orders Nos. 310 
AND 317 OF 1916. 

May 22, 1916. 

Presents — Mr. Justice Sharfuddiii 
and Mr. Justice Reo. 

^fahcLTani JANKI KUBR— Appellant 
versus 

Sri BANWAMALLE RAMANAUJEAR— 

Respondent. 

Civil Pi ocedurc Code (Act V <>/ 1908^, *•. II — Kch. 
judicatii ill cjiccui it^n pt'ocvcdtuys — ijbfvct lou not (nhvn 
ni me stage ^ whether can he taheu at later sfage^ 
Jicngal Court of Act (IX B, C. of 18<9J, «. H4 

— Notice^ service (»/— J^rocednre. 

An objection that a decree iw bamMl by liiiiitai ion 
cannot bo lakcn in an execution T» fa?ceding if it 
wua not taken in a previous cxeculion proeeediiij; 
when it could and should have brmi raised, provido<l 
the judgmeiit-debtoi- had been pr(»perly served 
with notice of execution in the previous proceeding. 
Tlic objection, for instance, would not l;e n\sjiylirnfa 
as against a judgmetit-dcbtor who was a Ward (»f 
Court and who w'as not properly served with notieci 
of the previous pn)ecediiig us required by section 
5* of the Bengal Court of Wards Act. 

Section 64 of Mie Bengal Court of Wards Act 
requires that notices should he served upon the 
Manager ol’ a Ward’s estate through the Collector and 
any notice served otherwise is void. 

Appeal from an order of the Subordi* 
iiate Judge, Chapra, dated the 10th April 
1915. 

JUDGMENT.— In these two cases 
the Bettiah Raj and certain ryots of the 
Bettiah Raj are aggrieved by an order 
of the Subordinate Judge of Chapra en- 
forcing against ihem two decrees, which 
are alleged to be barred by limitation. 
The decrees are said by the Court below 
to be enforceable for the reason that the 
order passed by the Court cn the SOth 
June 1914 was an adjudication that the 
decrees were capable of exfcutior. The 
objectionB now lalou by the appellants 


were not then taken, and, therefore, the 
application of the law of limitation is 
res judicata inasmuch as the question 
should and could have been raised in the 
prior proceedings. On appeal from this deci- 
sion a Divisional Bench of this CcMart 
remanded the case for tindings as to 
whether certain parties were properly served* 
with notices. It has been found by the 
lower Court that the notices on the tenants 
were' properly served. It must, therefore, be 
held that the decision in the previous applica- 
tion for execution is binding upon them and 
they cannot now raise an objection that the 
decree is barred by limitation. But with 
regard to the appellant Maharani, it is 
clear that the decision of the former ap- 
plication was wrongly made against her. 
The Maharani is a ward. It mast be 
shown that notice was served upon her in 
accordance with the provisions of section 
54 of Act IX of 1879. The notice was served 
directly upon Mr. Laurie, the Assistant 
Manager of the Betiiah Raj, resident in 
Chapra. We required evidence to be taken as 
to what authority Mr. Laurie had to receive 
the notice direct instead of receiving it through 
the Collector. It has been found by the 
learned Subordinate Judge that Mr. Laurie 
bad an implied authority to receive notices, 
the authority apparently being conveyed 
to him by a careless habit contracted by 
himself. We cannot substitute for a fitrict 
rule of law a oaieless habit. The law 
requires that notices be served upon the 
Manager of the Ward’s estate through 
Collector and any notice served other- 
wise is void. There was no real service 
of notice in the previous application against 
judgment debtor No, 1. Therefore the 
decisions in those prior proceedings are not 
res judicata against her. The proceedings 
are now obviously barred by limitation. 
The appeal by the appellant Maharani 
must be decreed and the application for 
execution of the decree against her refused 
as barred by limitation. We make no 
order as to costs in the appeal of the 
tenant- appellants. The appellant Maharani 
will receive the costs of this hearing in 
this Court and the Courts below. Hearing- 
fee in this Court four gold mohurs. 

Appeal decreed. 
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TEAKAR DiS V, SULTAN BAKHBH. 

COURT OF THE FINANCIAL COM- 
MISSIONER. PUNJAB. 

Re7j«nitr Rbivsion No. 300 op 1916-17. 

February 23, 191S. 

Present: — Mr. Maynard, F. C. 
Okowdhri THAKAR DAS— 

— Applicant 
versus 

SULTAN BAKHSH and oteers— 
Respondents. 

Punjab Land Hevenue Act (XVII oj 1887^), HI — 
Partition proceedings - Consent of joint own-ers — Mort- 
gagee j consent of, necessity of, 

A partition effooteJ with the consent t)f the joint 
owners of the land is not invalidated by reason of 
the lack of consent of the raortgaj'cc of nn undivided 
shai'c, and such a mortgagee has no cinirii to Vie 
made a party to the j>artitioii prooeeilin^s. [p. 406, 
col. 1.] 

A inortga^o with ])OSBCSsion of an undivided 
sliarii ill joint property has no right as sucli to inter- 
vene in partition procujedings, oi* to bo a party to 
them, except when the property to bo partitioned is 
a tenancy of Avhich he is technically the landlord, 
that is U> say, the person under whom the tenants 
hold land and to whom the tenants are, or w’oiild be 
but for a special contract, liable to jiay rent. [p. 405, 
col, 2.] 

A mortgagee of an undivideil share in joint pro- 
jierly, alleging injury to lus interest by the collusive 
couduct of bis mortgagor in partition proceedings, 
can claim his remedy l)y regular suit in the Civil 
Courts. A dispute of this character does not come 
within the functions of a Hevenue Officer dealing 
with a partition under tlio Land Kevonue Act. [p. 
405, col. 2; p. 406 col. l.J 

Revision from the order of the Com- 
missioner, Multan, dated the 19th June 
1917. 

Mr. Mukand Lai Puri^ for the Peti- 
tioner. 

Mr. Durga Das, for the , Respondents. 

JUDGMENT. — I have heard Counsel 
for both the parties. The partition as efFeoted 
is admittedly not in aooordanoe with the 
sanctioned mode of partition. On the other 
hand, it is admitted before me that the 
allegation in clause (b) of the third ground 
of revision is not in aooordanoe with fact. 
The actual mode differs from the sane- 
tioned mode in this, that lots were not 
oast for the portions assigned to each, but 
each Bo- sharer took suoh land as he agreed to 
take. The actual partition was in effect 
a partition authoritatively made in 
aooordanoe with the consent of the co- sharers. 
The applicant objects that, as mortgagee, 
with possession of an undivided share, he 
was entitled to he treated as a party to 
the partition proceedings, and that those 


proceedings are irregular beoause he did 
not oonsent to the departure from the 
sanotioned mode. 

A mortgagee with possession is a 
landowner within the meaning of the 
Land Revenue Act, (seotion 3 (2)). But 
the Aot does not employ the expression 
“landowner” in determining who are the 
persons who have a right to apply for 
partition. The words of seotion 111 are: 
“Any joint owner of land, or any joint 
tenant of a tenancy in which a right of 
ooonpanoy subsists.” In I he remainder of 
the Chapter on partition the expressiuus 
“owner,” “joint owner”, “oo- sharer” are in 
various passages employed, and there is 
a provision that, on an application for the 
partition of a tenancy, the objection of the 
“landlord” (which includes a mortgagee with 
possession) may be a sufficient reason for 
absolute disallowance. The word landowner” 
only occurs twice in the Chapter; 
once in section 125, which does not deal 
with partition but with periodical re • 
distribution of land in an estate which 
is subject to that custom; and once in 
.section 110, where it is provided that a 
partition shall not in ordinary course affect 
the joint liability for the land revenne. 
There is every indication of the precise 
and careful use of language throughout the 
Chapter, and it does not appear to he the in- 
tention of the framers of the Aot to recognise 
the claim of a mortgagee with possession, as 
such, to intervene in partition proceedings, 
or to be a party to them, except when 
the property to he partitioned is a tenancy 
of which he is teobnioally the “landlord,” 
that is to say, the person under whom 
the tenants hold land and to whom the 
tenants are, or would be but for a special 
contract, liable to pay rent. 

In the present case it is alleged by the 
mortgagee that the mortgagors have col- 
luded with the other oo-sharers to injure 
him, and, with this object, have accepted 
as their share land having inferior ad- 
vantages in respect to irrigation. It is not 
alleged that, by reason of this supposed 
collusion, the land which has fallen to the 
share of the mortgagors is of less value 
than the amount of the mortgage debt. 
But a mortgagee, alleging injury to his 
interfst by the oollnsive proceedings of 
his mortgagor, can claim his remedy by 
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repriilar pnit in the Civil Courts. A dis- 
pute of this oharaoter does not <^oine within 
the functions of a Revenue OflSner dealini? 
with a partition under the Land Revenue 
Act. 

The partition effected in this cape with 
the consent of the joint owners of the land 
is not invalidated hv reason of the lack 
of the mortgra free’s consent and the mort- 
fragree had no claim to he made a party 
to the partition proceedingrs. 

Revision rejected. The applicant to pay 
the respondent’s costs in these pro- 
ceedings. 

Revision rejected. 


MADRAS HIGH COURT. 

Skookd Cmii Appeals Nos. 1788 to 1799 
OP 1916. 

August 7, 1917. 

Present:— Mr Justice Bakewell and Mr. 

Justice Phillips. 

KARUPPA GOUNDAN and others 

— Pl Al KTl FFS — A PPELLANTK 

versus 

NARAYANA CHKTTIAR— Defendant — 
Rkrponpent. 

Madras Estates Land Act (I of IfiONj, s. 26 — Madras 
Rent Recovery Act (VIll (f s. II — Landlord 

and fenant-^Viiiml rafCy presumption ojj as proper 
rate of rent — Contract to receive lon er rate hv prior 
landholder^ whether hinds successor — Decision in 
jai 'Our of redv-ced rate in suit by previous landholder^ 
whether res judicata in suit for faisal rate by successor 
— Civil Procedure Code (Art V of II. 

Tboiigh tlio pwvisions of soolioii 1 1 of tlio repeal- 
ed Madnifl Act VIH of 1^65 arc not ]*e enacted 
in the Madma EataioR Land Act there is ii pre- 
Rmnption that the faisal rale fixed by Government 
is the proper rent that can bo levied on the land, 
[p 406, col. 2; i>. 40R, C(d. l..]l 

A contract befeweon a landltolder and a tenant for 
payment of a favourable mto of rent will not, except 
in cases specified in section 26 (1) of the Madras 
Estates Land Act, bind the succcssnr-in-titio of 
tho landholder who can onfome the faisal rate or 
the rate in force prior to such coniiaet. [p. 407, 
ol. 1.] 

Per Phillips, JT.— A decision of Court negativing a 
landholder's right to levy faisal rate and upholding 
n conti'act between him and his tenant for payment 
of reduced rent will not \io res judicata m a suit by 
the landholder’s snccessors to enforce the oiiginal 
rate, as under section 26 (6) of the Madras Estates 


Land Act, a special privilege is conferred on tho 
successor to a landholder, not possessed by tho 
origitiMl landholder hirns'lf, t. c, the light to 
onhntice an iiiirliily low rate of rent agreed to by the 
latter, [p 407, col. 2.] 

Per Rikcwefl, ./.—The prior decision will nfit 
operate ns ren judicata , unless it is shown that tho 
plaiiitilTs ill tiiat suit had an ab.snlato interest in 
the property, in order that they ini/ht bo held to bo 
tho pr<Hle(;o88ors-in-t!tlo of the landholder seeking 
to enforce the urigina.1 rate in tho subsequent suit, 
[p. 40H, col. 

Second appeals against the decrees of 
the Court of the District .fudge, Triohiiiopoly, 
in Appeal Suits Noe, 4^^! to 4l!2 of 1915, 
preferred agairtst decrees of the Court of the 
Deputy Collector of Nanaakkal Division, 
in Original Suits Nos. 5 to 16 of 1915. 

Messrs. A, Krishnaswami Aiyar and (7. 
Narasimhachariat, for the Appellants, 

The Hon’ble S, Srinivasa A iV/aw^ur (Advo- 
cate-General) and Mr. Destkavhariar, for 
the Respondent. 

.lUDGMENT. 

Phiiltps, J.— This is a rent suit and 
the point for determination is the amount 
of rent payable by plaintiff to defendant. 
Prior to 1859 a faisal rate was fixed on 
the land by Government, but admittedly 
plaintiff has for many year.**, certainly for 
more than 85 and possibly for 40 years, 
been paying a lower rate called in the 
muchilika the iamahandi rate. In^ the 
Viucliilika the faisal rate is also meiilioned 
and the road cess payable is calculated 
on it. It has not been proved that the 
javinbandi rate was in force prior fo 1859 
and coii/seqnently under section 11 of Act 
VI II of 1865 the proper rate payable rn 
the land would be the faisal rate. 
provision of the Rent Recovery Act (186^)) 
is not reproduced in the EL’tates Land Act, 
1908, and it is contended for the appellant- 
plaintiff that there is now no presumption 
that the faisal rate is the proper rate. 
Although there is no such presumption 
raised by the Statute, yet 1 tbirk that the 
existence of a faisal rate is a very strong 
piece of evidence a.s to what the proper 
rate should be The faisal rate is fixed 
by Government as the fair rental of 'he 
land, and upon the faisal rates the peshkush 
and cesses are calculated and consequently 
the faisal rate should ordinarily be^ taken 
as the proper rent that can be levied on 
the land, and wo boo that in Falani v, 
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Paramostva (1) it wan held that a par- 
cbaner at a revenue sale was prima facie 
entitled to demand the Jaiml rate, although 
the teiiants pleaded a contract i/iith the 
former landholder at a lower rate. In 
the present caee we find tr.e faisal rate 
specifically raeutfoned in the pattas and 
muchilihas, and the road cess payable by 
the teniuit is calculated upon it. Notwith- 
standing the omission from the Estates 
Land Act of the provision in section 11 of 
Act VJII of lfc65, 1 would hold that the 
faUal rate is the proper rate of rent for 
the lard. This being so, is defendant 
entitled to charge that rate in spite of the 
contract between plaintiff and defendant’s 
predecessor to charge lower rateP Under 
section 26 (.1) of the Estates Land Act 
^^Except as provided by sub -section (1) no 
rate of rent at which land may have been 
granted by a landholder shall be binding 
upon the person entitled to tlie rent after 
the lifetime of the landholder if such rate is 
lower than the lawful rate payable by the 
ryot before the date of the grant upon 
the land or upon land of similar des- 
cription and with similar advantages in 
the neighbourhood/’ Unless thetefore the 
lower rate has been granted to the 
tenant for some reason specified in clause 
(1) of tlie section, the lower rate is not 
binding on defendant. Plaintiff has failed 
to .'^how that the lower rate w’as granted 
for any (if the reasons speciHed in clause 
(1) ai.d even if any presumption could 
be drawn that such reasons existed when 
the rent was originally’ reduced, plaintiff 
has failed to show that such reasons still 
exist. ], therefore, hold that the lower 
rate is not binding on defendant. 

In some of the appeals connected with 
this one, a question of res judicata arises. 
There were formerly two miiiadttrs of the 
suit estate, one of whom died. The 
surviving miftadar and the heir of the 
deceased mittadar Sled suits in 18S9 
claiming rent at the fats'll rate and in 
Second Appeal No. 400 of this 

Court made the following order: — “The 
plaint does not allege that the cowJe rates 
were terminated and that plaintiffs are 
now entitled under the original agreement to 
levy the faisal rates. The suit is not 

(1) 13 M. 47t<; 4 lull Doc. .(n. s.) 1046. 


framed nor have issues been taken on any 
such cause of action. The plaintiffs 
simply claimed the faisal rates. The 
defendants answered that by contract pre- 
sumable from uniform payment for 50 
years they were entitled to pay other 
rates. 

Both Courts have found (hat there is 
an implied contract to that effect. 

The appeal fails and we dismiss it with 
costs.” 

From this it would appear that the 
then plaintiffs were not allowed to charge 
fninal rates, because a contract to pay 
lower rates had been found to exist by 
both the lower Courts. The question 

whether the then plaintiffs were entitled 
to enhance the existing favourable rate was 
not considered, because no such claim had 
been put forward in the plaint. The 
question is whether this decision as to the 
rate leviable is binding on the present 
defendant, and the answer depends upon 
whether the then plaintiffs were the pre- 
decessors in interest of the defendant. 
Undoubtedly, as mitladars^ they were 
predecessors in interest of the pre.<sent 
bat under section 23 (3) of the 
Estates Lind Act, a special privilege is 
conferred on the successor to a landholder, 
not possessed by the original landholder 
himself, i. e , the right to enhance an unduly 
low rate of rent agreed t:> by the latter. 
In respect of thi.s right of euhaiioement. 
defendant’s claim is peculiar to himself 
and it cannot be said that the prior 
mittadars are persons under whom defend- 
ant claims, litigating under the same 
title.’ 

It is farther contended that the plaint- 
iffs in the suit of ISS.^ were the suc- 
cessors- in- interest of the landholders who 
granted the lower rate, and consequently 
defendant is in the same position as they 
were. The answer to this is that one of 
the former plaintiffs was himself a pnrty 
to the favourable grant, and oonsequently 
could not olairn the benefit of any privilege 
conferred by section 26 (3). 1 would, 

thereforo, hold that the question is not 
res judicata. 

In view of the above 1 would dismiss 
the appeal with costs. 

Second Appeals Noa. 1789 to 1799 follow. 
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Baabwbll, J. — I agree that the faual rate 
TuuBt be presumed to be the proper rent 
and that the appellants have failed to 
rebut this presumption. 

With regard to the question of rea 
judicata I think that the appellant should 
have shown that the plaintifPs in the 
previous suit had an abaoluta interest in 
the property in order that they might be 
held to be the predeoessors-in-title of the 
present defendant. 

It is quite possible that those persons, 
the then landholders, had only a limited 
interest and that under section 2t> (3) of 
the Madras Estates Land Act, a grant by 
them would not be binding upon the 
persons entitled to the rents after the 
lifetime of the landholder. In that ease 
the present defendant would derive title 
from the suooessor of the landholders and 
would not be bound by the grant made by 
the latter. The appeal is, therefore, dis- 
missed withoosts. 

Appeal dismissfiJ , 

M.C.P, 


CALCUTTA HIGH COURT. 

Appeal FROM Appeal4Tk Decree No. 701 
OK 1916. 

March 19, 1918. 

Present: — Mr. Justice Richardson and 
Mr. Justioe Walmsley. 

Hom’blb Sir Maharaja MANINDRA 
CHANDRA NANDI BAnAPOR— P laintiff— 
Appellant 
xersus 

A’ttwar SARABINDU RAY andotbeks — 
DfiFBND4^TS— Respondents. 

l^osaemon, mU for — Iknuhdary dispute — Durden of 
jjruc/ — Appeal — Apftellaie Cutirf difwatisjled with local 
e H quiry — Proced wc. 

Where the defendant: in a suit for recovery of 
possesBion of land, even wliei'O the question is a 
question of bomidarios clearly shown, is found to have 
been in actual possession of the diEpuied area, the 
burden will be on the plaintiff to estublieh liis title, 
[p. 409, col. 2.] 

An Appellate Court is not bound in law bo direct 
a frosh local iiivostigation oven where it is dissutis* 
fiod with the map and report of the Comniissionor, 
appointed by the trial Court fora local enquiry. In 
such a CHse though it is open to the Appellate Court 
to semi back the ease for further enquiry, it does 


not comm it any orror of law if it decides the case 
on the evidence before it whether the deoision tliiis 
arrived at is right or wrong (on questions of fact) is 
a question into which the High Court canm^t enter 
ill second appeal, [p. 409, cm)1. 13.] 

Appeal Bgainst the decree of the Dist- 
rict Judge, Rajshahye, dated the 16th 
August 1 9l 5, reversing that of the Additional 
Subordinate Judge, Rajshahye, dated the 
28th February 1914. 

Sip Bash Behary Qhose^ Babus Ram Charan 
MtUer^ Jogefi Chandra Bey and Hemendra Nath 
Sen, for the Appellant. 

Babus Bwarka Nath Ohackrabariy, Surendra 
Nath Das tUipta and Jatindra Mohan 
Chowdhxiry, for the Respondents. 

JUDGMKNT. 

Richardson, J — The plaintiff in 
is the appellant in this appeal. The^.^^ 
between the parties relates to the b^ ' 
between two estates, that on th 
belonging to the plaintiff and tha the 
east belonging to the defendants. In the 
trial Court, the learned Subordinate Judge 
on a consideration of the evidence came 
to the conclusion that the bulk of t}*e 
lands belonged to the plaintiff’s estate. 
The Subordinate Judge made a decree in 
accordance with that finding. On appeal 
the learned District Judge took a different 
view and dismissed the suit. 

The principal contention urged before us 
by Sir Rash Behary Ghose on behalf of 
the plaintiff, and the only contention with 
which we are called upon to deal, is that 
the learned District Judge erred in respect 
of the mode in which he dealt with the 
burden of pioof. It appears that on behalf 
of the plaintiff the Dislriot Judge was 
referred to the principle laid down by the 
Privy Council in the case of LuJehi Narairt 
Jagadeb v. Jodu Nath I)eo (1 ). The princi- 
ple, as it is stated by their Lordships, 
appears to be that in those oases where 
soientiBo aoeuracy in regard to boundaries 
cannot be attained and especially in cases 
where the disputed line of division runs 
between waste lands which have not 
been the subject of deBnite possession, 
the ordinary rule in a suit regarding the 
onus coming on the plaintiff has no applica- 

(1) 21 0. 504; 21 I. A. 39; 6 Sar. P. C. J. 40P; 10 
lad. Dec. (N. s.) 966 (P. C.). 
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tion. The parties to the suit are in the 
position of oounter-olaimants and it is the 
duty of the defendant, an niuoh as of the 
plaintiff, to aid the Court in ascertaining 
the true boundary. Referring to that oa«e 
the learned District Judge says that the 
principle is only laid down in respect of 
boundaries in large areas of waste lands, 
and that in the present case the plaintiff 
has to shoulder the ordinary burden of 
proving his case. It is not, in iny opinion, 
necessary to consider for the present purpose 
what, if any, limitation should be placed 
upon the principle as their Lordships 
stated it, a principle which when the 
evidence as to possession is eoually balanced 
or unreliable is of great utility in those 
parts of the country where expert 
surveyors are not easily obtainable, and 
where boundaries may depend on the 
identification by evidence of trijunotion 
points and so forth. Lveu if the learned 
District Judge be wrong in supposing that the 
principle applies only in regard to large areas 
of waste lands, his conclusion, though it 
may rest on a wrong ground, neverthe- 
less seems to be right. It is clear that 
he had before him on the record the fact 
that the defendants against whom the 
suit was brought had been in possession 
for some years under an order of the 
Criminal Court made in accordance with the 
provisions of section 145, Criminal Procedure 
Code. The learned Pleader for the defend- 
ants has gone so far as to argue, though 
the point was not apparently taken before 
the learned District Judge, that the present 
suit was brought beyond the period of 
limitation prescribed by Article 47 of the 
Schedule of the Limitation Act. Whether 
that is so or not may perhaps be doubtful 
and may depend on further questions of 
fact as to who were the parties who 
appeard or were represented in the proceed- 
ings before the Magistrate. That question 
not having been considered by the District 
Judge it would not be argued for us in 
econi appeal t) deal with it. It still 
remains, however, that the defendants were 
in possession under this order which was 
made in the year 1904, and they remained 
in possession till the date when the suit 
was brought in January 1910. Regard 
being bad to the decision of the Privy 
Council ip Dinomom Ohowdhurani v. Brojo 


Mohini Ohowdhurani (2) it seems clear that 
the principle stated in Lukhi Narain 
Jagadeh v. Jodu Nath Deo (1) must yield to 
the circumstances of the present case and 
that the burden of proof was on the plaint- 
iff to show that the person in possession 
under the order of the Magistrate had 
no right to possession. Dinomoni Chow- 
dhurani’s case suggests that when the 
defendant in a suit for recovery of 
possession of land, even where the question 
is a question of boundaries clearly shown, 
is found to have been in actual possession 
of the disputed area, the burden will in that 
case come on the plaintiff to establi.sh his 
title. Though, therefore, the learned 
District Judge may have given a wrong 
reason for his view that the burden of 
proof was on the plaintiff, that view seems 
to be correct in the oircumstanoes of the 
present case. If the burden of proof is on 
the plaintiff, no ground exists in second 
appeal for disturbing the findings of fact 
at which the learned District Judge has 
arrived. He was entitled to deal with the 
report of the Amin appointed to make a 
local investigation. He was entitled to 
come to a oonolusion on the evidence that 
the map prepared by the Amin did not 
represent the true boundary. 

A complaint is made that if the District 
Judge was dissatisfied with the map and 
report of the Amin, he did not, as it is said 
he should have done, direct a fresh 
investigation. As to that, in tlie 6rst place, 
it was not compulsory on the learned Judge 
to direct a fresh investigation and in the 
words used by the Privy Council in Jaya- 
dtndra Nath Roy v. Secretary of State (fi), 
while it was no doubt open to the District 
Judge to take that course of sending back 
the case for farther enquiry, he committed 
no error of law in deciding, as he did, on the 
evidence before him Whether he was right 
or wrong in the decision to which he 
came is not a question into which we can 
enter in second appeal. Moreover, from an 
observation to be found in the District 
Judge's judgment it appears that the 
plaintiff had an opportunity for further 

(2) 29 C. 187; 29 I. A. 24; U C. W. N. 380; 12 M. L. 
J. 83; 4 Bom. L. R. 107; 8 Sar. P. C. .1. 224 (P. 0.). 

(3; 30 I. A. 44 at p. 54; SO O. 291; 7 0. W. N. 193; 
5 Bom, li. ll. I; 8 Sar. K 0. ,1. 412 (P. 0.). 
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enquiry bnt he did not take advantage of 
it. The learned Judge says that the ap- 
pellants before hiwi, i. r., the defendants, 
were perfectly willing to abide by the 
revenue survey line if it wore rela'd by a 
fionjpetent surveyor but the respondent, 
that is, the plaintiff, would rot accept this 
offer. 

In the circumstances, in ray opinion, this 
appeal fails and should he dismissed with 
costs. 

Wai.mslky, J. — I agree. 

A ppea / d ism issod. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Civil Rbyi.sion Application No. 88 of 

1915 

November 22, 1317. 

FresenU — Mr. Pratt, J. 0,, and Mr. Crouch, 
A J C 

Messrs. MOOSAJI AHMEU A CO.— 
AtPLlCANTS 

verstts 

Thb KARACHI PORT TRUST— 

OlTOvENTS. 

Karachi Po^t Trust Act ( Ttnm. Ad VI .s.'*’. 87, 

8S — Hoard of Trustees for Karachi Port^ units a<jf(ins1 — 
Jjioiitation, 

Tilt? word *|H?r.‘Jt)n’ in w'ctuin 87 ol’ llio Knraelii 
Pori Tnisi Act leflmicnlly inclinh'S nml was infoiid- 
t*(l to iiurliidf tlic Hoard. | p. 410, t'ol. 2.J 

S<?cti«.ns 87 Hiid 8S ol’ tin* Karachi l*oii Act 

do not diatinguisli snits a'j::iinst pi ivaio individuals 
from suits against the Hoard, but .«»(*<;l.ioii 87 *lt»aN 
with tht? liinitafioii of suits againsl Iho Hoaid 
or any stTvunt or otlico” of tlio I'oard, while st'clion 
88 dell lies t lie? ivsponsiialily of t lie Hoard for acts 
of thoir of!ict?r8 and servants, [p. 410, col. 2.] 

Mr. 0. Jf. fjttho^ for the Applicants. 

Mr. T. G Rlphinston, for the Opponents. 

JUDGMENT. — This is an application un- 
der section 25 of the Provincial Small Causes 
Court Acts. 

In December 1912, a large consignment 
of molasses arrived in Karachi for the 
applicant, and, on being landed, were de- 
posited in the Import Yard. He commenc- 
ed to take delivery on the 7th January, 
but a very large number of the 10,i 00 
odd baskets continued to remain in the 
Port Trust sheds for a considerable time 
after the expiration of the five free days 


[1918 

allowed. Deranrragei at the ordinary rate, 
was denuiTided by tlm f»f!ioer.s of the Trust 
and on the 13»h January applicant paid 
Rs. 500 oil prntpHt. In re.spnnse to his 
application for a return of the money the 
Secretary replied on the Sill March 1913 
that he was not prepared to recommend 
a return of the money, and suggested an 
appeal to the Oiairrmui. On the 9th May 
the Chairman wrote refusing to interfere, 
and mentioned that applicant might refer 
his grievance to the Hoard. On the 20th 
June 1913, the Hoard allirmed the decision 
of the Secretary and Chairman. On the 
10th Septouibcr 1913, applicant (iled a 
suit in the Court of Small Causes claiming 
Rp. 500 and interest. 

The only question dealt with in the 
judgment was, whether tlie suit w'as not 
time-barred under section 87 (>f the Karachi 
Port Trust Act. The Conn held for reasons 
orally given that it was time- barred, and dis- 
mi.ssed the suit. 

Mr. Loho contends that the \vord “person” 
in section S7 does not include the Board, 
and that the suit is not one for anything 
done or purporting to have been done 
in pursuance f)f the Karachi Port Trust 
Act, 1880. He suggests that section 88 
deals with suits against the Hoard, and 
section 67 with those against individuals 
acting within the scope of the Act, niid 
that the brief period of limitation prescribed 
by section 87 confers no special privilege on 
the H ?ard. 

Sections 67 and fcS were taken from 
section 67 of the H nnbay Port Trust Act, 
]b79, the second paragraph of section 87 
and the last one of section 68 being new, 13y 
spction 3(3)of Bombay Act, ill of 1886, which 
was in force when the Karachi Port Trust Act, 
VI of 188 was passed, “person” is de- 
clared to include “a company or a.ssociation 
or body of individuals whether incorporat- 
ed or not,” and there can be no doubt 
that “person” in section 87 technically 
includes, and was intended to include, 
the Hoard. Sections 67 and 88 do not dis- 
tingniHh suits against private individuals 
from suits against the Hoard, hut seoth n 
87 deals with the limitation of suits against 
the Board or any servant or officer of 
the Board, and section 8S defines the 
responsibility of the Board for acts of 
their officers and servants. The same. 
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question was dealt with in the case oF 
Frag Narain Karachi Fort Trust (1) by 
Leicrflratt, A. J. C., and aprain by Tnyself in 
Rain Bros, V. The Asiatic Steam Navigation 
Company (2), and in each case it was held 
that section 87 bad application to suits 
against the Board. No instance has been 
brought to our notice of the contrary view 
having been expressed. 

The cause of action, if any, arose when 
the applicant paid the Rs, 5^0 under threat 
of havirjg bis goods detained. If the 
ofiicers of the Board refused to deliver 
the goods without payment of the demurrage 
incurred, with the hona file intention of 
acting in the performance of duties imposed 
by the Act. they would be entitled to 
the protection of section 87. It has not 
been suggested that they acted under im« 
proper motives or outside the scope of their 
duties. 

Mr. Lobo has argued that the cause of 
action should be taken to have arisen in 
June 1913 when the Board refused to 
return the Rs. 500, but the refusal to return 
the money constituted no cause of action 
unless there was an agreement, express or 
implied, to return it, and such agreement is 
not alleged. 

1 would hold that the six months’ limit 
applies and dismiss the application with 
costa. 

Application dismissed with costs. 

A pplication uisrnissed, 

(1) 10 IjkI. Cas. 072; 4 S. L, 11. 2H}, 

(2) Suit No. 412 of lOlU. 


PRIVY COUNCIL. 

Appeal fkom tub Cai.c. ti’a High Court. 
February 7, 1918. 

Present : — Lord Bnekraaster, Mr. 
Ameer Ali and Sir Walter Phillimore, 
Bart. 

DEBENDRA NA'I H DAS — Defendant 
— Appellant 
versus 

BIBUDHENDRA MANSINGH BHRAM- 
ARBARROY (Minor)— Plaintiff — 
Respondent. 

Bengal Tenancy Act {VIII 0 / 1885), 8.6-Tenure^ 
holder or raiyat, test of — Area exceeding 100 bighas — 


Preftuniption that tenant is tenure-holder ^Purpose for 
vdiich lease is granted--- CuUi vat ion by suh -lessee. 

Fixity of rcuit is no criterion ftri- dctcriiiinaiion of 
the question wlict her a porson is a lemiro-hokler or 
a raiynfy for ii tcmiro may ho held fit a fixed rent 
equally with a raiijatt holding, [p. 413, col I,] 

In dVteniiining t l»t< status of a tenant, viz, ■whether 
lie is ji f nure holder or a raiijutf two eloments have 
to he bonn* in mind, the purpose for which the 
land was aeqiiirod, and, srcondlf/t the extent of the 
tenure or holding [p 41*1, col. l ] 

Defendant wa.s nssigriee of a leafie of over 100 
biff has of land granted by plaintiff’s predecessor for 
cultivation, without any joHirietion ns to the agency 
to bn employed in such milt ii'utioii: 

ifehlt that iindnr the cirounistances of the easo 
the pre.suniption arising under sub-section (Ii) of 
section •"» of the Hengal Tenancy Act that the tenant 
was a tenure-holder and not a vaiyaty since the area 
exceeded 1* 0 was not rebutted by proof of 

tho pnr[)ose for which the right of tenancy w’as 
originally ac(|uin‘d [p 413, col, 2.] 

Appeal from a decree of the Calcutta 
High Court (Sir Lawrence Jenkiup, C. J , 
and Asutosh Mookerjee, J ), dated July 11, 
1913, reported as 27 Ind. Cas. 432, 
reversing a decree of Richardson, J. 

FACTS are sufficiently stated in their 
Lordships’ judgment. The sole question 
involved was whether the defendant* 
appellant was a tenureholder” or a 
‘Vaiyat” within the terms of the Bengal 
Tenancy Act tVill of 1885). Richard- 
son, J., held he wuvs a Raiyat: the 
Letters Patent Bench of the High Court, 
that he was a tenure holder. Hence this 
appeal. 

Mr. ])e Gruyfher, K. C. (with him Sir IF. 
Garth), for the Appellant. — Act ^ HI of 1885 
has a classification into tenure- holders, under- 
tenure' holders and R'liyats. The purpo.se for 
which the land was originally granted is the 
most important of all tests in determining 
whether a person is a Raiyat. 

JJurga Pr(sun7io Ghoss y. Kalidas But 
( 1 ). 

That case was before Act VIII of 1885, 
but it was followed in Ijaidleyy, Gout Gohind 
Sarkar (2), 

The primary purpose here was cultivation 
by hired labour. It is unlikely I he tenant 
meant to become a tenure holder, because 
if he were that, any person lie put in would 
be a Raiyat and would have the rights of a 
Raiyat. 

The presumption under section 5, sub- 
section 5, that a tenant of over 100 standard 

(1) 9 r. L. R. 449. 

(2) 11 C. 601; 5 lud. Dec. (n, s.) 1093. 
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highas is a tenure bolder prevailed in 
Gokul bandar v. Pudmanund Singh (3), 
only beoau^e there wa>4 no evidenoe in 
that case that the purpose was to aoqnire 
Raiyat tenure. 

Tin’s suit purports to be broujrht under 
section 106 of the Act. The Record of 

Rin^bts was prepared under Rections 101, 
102 and 105 and it was decided after doe 
notice to respondent that appellant was a 
settled Raiyat at a fixed rent, lii the draft 
record he was shown as a tenure- holder, 
but he lodgred an nbjeotinn, which was 
decided in his favour. This suit has been 
broug’ht only after tinal publication of the 
Record: it was then no longer maintainable; 
Section 106 only provides for disputes 
arising before tinal pnblioation, 

(Lord Bog :ma.>tkr. — That point was not 
taken in the Court below. It is undesirable 
the Board should entertain it.] 

It does not follow that because a point 
has not been taken below it cannot be 
raised here, 

[Their Lirdships intimated that the pre- 
sent contention not being raised by appel- 
lant’s case was not open.] 

Sir Eric liichnrds, K. 6’., and Mr. (yGorman^ 
for the Rpspoiidents, were not called 
on. 

JUDGMENT. 

Mr. Ameer Ali. — T he sole question involv- 
ed in this appeal is whether the defendant- 
appellant is a “tenure holder” or raiyat as 
defined in the Bengal Tenancy Act (Vlll of 
1885\ 

The defendant holds over 250 acres of 
land in the village of (loyal bank, forming 
part of the plaintiff’s Zemindari in the 
disfrict of Outback, under a lea^e granted 
by the predecessor of the plaintiff in 1901 
to one Gokulananda Cbowdhury. In 1907 
Gokulananda a.ssigned the lease to the defend- 
ant. 

The land covered by the lease became 
about the same time the subject of Record 
of Rights” proceedings instituted by Govern- 
ment under Chapter X of the Act. 

These proceedings are taken by the 
Revenue Anthoriiios before special officers 
for the ascertainment and record of all 
rights connected with the land within 

(3) 29 I. A. 196; 29 0. 707; 6 C. W. N. 826; 4 Bom, 
L. B. 793; 8 Sar. V. C. J. 323 (P. C.). 
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the ambit of the enquiry. At the initial 
stage of the proceedings the defendant was 
entered as a ‘tenure-holder,” but subse- 
quently on his objection the Assistant 
Settlement Officer recorded him as ‘*a settled 
raiyat at a fixed rent.” 

The present suit has been brouglit under 
the provisions of section 106 on behalf of 
the Zemindar for reotidcation of the entry 
by recording the defendant as a tenure- 
holder.” The suit was first heard by the 
Settlement Officer, who upheld the plaint- 
iff’s contention as to the status of the 
defendant, and his decision was confirmed 
on appeal by the Special Judge of Cuttack. 
The defendant then preferred a second 
appeal to the High Court of Caloutta, 
which came for hearing before Riohardflon, 
J. The defendant renewed before that 
learned Judge his o intention that under 
the terms of his lease he was entitled to 
be classed as a raiyat » Hiohardson, J., 
accepted liis contention and reversed the 
order of the Special Judge, the effect of 
which was that the entry in the Record 
of Rights remained as made by the Assistant 
Settlement Officer, 

An appeal was thereupon preferred by 
the respondent under section 1 5 of the 
Letters Patent, which came on for hearing 
before two Judges of the High Court, 
Jenkins, 0. J., and Mookerjee, J., who, 
differeing from Richardson, J., held, in 
concurrence with the Settlement Officer 
and the Special Judge, that the defendant 
was a tenure- holder. They accordingly 
reversed the order of that learned Judge, 
and restored the decree of the lower 
Courts for the reotifioation of the entry in 
the Recot d of Rights. 

The present appeal to His Majesty in 
Council, which forms the sixth stage of 
this litigation, is an indication not merely 
of the persistency of the defendant, bat 
also of the valuable rights that are attached 
to his claim, for, if he be a tenure-holder, 
persona holding under him would have the 
status of laiyaU and would be entitled to 
acquire, after a certain eflax of time, the 
right of ocoapatioy under the Act. Whereas, 
if be be a raiyat^ those persona would 
only be under-raiyatg^ without the privllages 
or security afforded by the Act to raiyats. 

For the purposes of the Tenancy Act, 
tenants are classed under three heads, viz , 
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tenure- holders, raiyats aud under ^raiyats^ 
that is to say, tenants holding, whether 
mediately or immediately, under raiyats. 
Raiyats^ again, are divided into three siib- 
olasses, i* e., (a) raiyats holding at fixed 
rates, (6) occupancy raiyats^ and (n) non- 
occupancy raiyats. The defendant has been 
entered as a settled raiyat at a fixed rent, 
evidently on the ground that under the 
lease the rent payable by him is per- 
manently fixed. Hut it is to be observed 
that fixity of rent is no criterion for the 
determination of the point at issue, for a 
tenure may be held at a fixed rent equally 
with a raiyati holding. The question must, 
therefore, be decided on other considera- 
tions. 

Sub-section (1) of section 5 defines a 
tenure-holder to mean: — 

“Primarily a person who has acquired 
from a proprietor or from another tenure- 
holder a right to hold land for the 
purpose of collecting rents or bringing it 
under onltivation by establishing tenants 
on it, and includes also the sucoepsors-in- 
interest of persons who have acquired such 
a right.” 

And K raiyat is defined to mean: — 

“Primarily a person who has acquired 
a right to hold land for the purpose 
of cultivating it by himself, or by 
members of bis family oi by hired servants, 
or with the aid of partners, and includes also 
the successors- in- interest of persons who have 
acquired such a right,” 

Sub-section (4) provides certain rules for 
determining whether a tenant is a tenure- 
holder” or “raiyo/.” Clause (6) is important: 
it says: “The Court shall have regard to 
the purpose for which the right of tenancy 
was originally acquired.” Sub-section (5) 
is equally important. It provides that 
where the area held by a tenant exceeds 
100 standard highas (a little over SS 
acres) “the tenant shall be presumed 
to be a tenure-holder until the contrary 
is proved.” In determining the status, 
therefore, of a tenant, viz., whether he 
is a tenure-holder or a two elements 

have to be borne in mind, firstly, the pur- 
pose for which the land was acquired, 
and, secondly, the extent of the tenure or 
holding. A close examination of the 
definition clauses makes it quite obvious 
that both these olemeuis are closely inter* 


related. The law assumes the raiyat to 
be the actual cultivator of the soil, either 
by his own labour or the labour of 
members of his family or by hired labourers 
and it assumes also that ordinarily a 
larger area than 100 highas would make 
onltivation by the personal agency of the 
tenant improbable. The presumption provided 
in sub-section (5) of section 5 is founded 
on that hypothesis. 

In the present case, the land held by 
the defendant amounts to more than 250 
acres; the statutory presumption certainly 
applies to him. He seeks to rebut it 
by referring to the purpose for which the 
lease was granted. The terms of the docu- 
ment have been carefully examined by 
the Settlement Officer, the Special Judge, 
and the High Court. Their Lordships will, 
therefore, confine their remarks to its 
general features. It is an ordinary reclama- 
tion lease; it leases the land permanently 
to the lessee at a fixed rent to cultivate 
the same, after making it fit for cultivation 
at his own expense and by his own 
efforts. In other words, he is to reclaim 
the land at his own expense and bring 
it under cultivation. The sixth clause makes 
this quite clear. It says: — 

“You shall, by reserving water and raising 
handhs (on the land leased), make it fit 
for cultivation according to your will, and 
shall hold the same by cultivating it or 
having it cultivated, and you shall be 
competent to make such other arrange- 
ment or adopt such other convenient steps 
as you consider necessary for cultivating 
the same.” 

The employment of the agency for the 
cultivation is left entirely to the option 
of the lessee; the land was leased for 
cultivation, that is, for agricultural pur- 
poses, but the agency to be employed is 
to be determined by the lessee; he has 
the power to establish raiyats or under- 
lease it to others or cultivate it himself, 
if he can. It cannot be said that the 
purpose is, primarily or otherwise, that 
the demised land should be cultivated by 
his personal agency. At the best, the lease 
may be said to be equivocal. In their 
Lordships’ opinion, the High Court and 
the lower Courts were perfectly right to 
look to the attendant circumstances to 
judge of the purpose for which the lease 



4U INDIAN CASES. [1918 

BHARADWAJA MUDALTAR t?, ARUNACHALLA GURDKKAL. 


was acquired and to determine the status 
of the defendant. Apart from the facts 
appearing? in the lease to which the learned 
Judges of the High Court have referred 
as indicating that the land was being taken for 
purposes other than that of personal and 
direct cultivation as a raiyat, there is the 
outstanding oirournstaiioe that the land 
was leased to a man of means, who appears 
to be a resident of another piaor*, for the 
purpose of reclamation and rendering fit 
for cultivation, the agency to be employed 
for carrying on the cultivation being left 
to bis discretion. 

Their L jrdships think that the presump- 
tion under sec- ion lOdB, on which the 
defendant relies, that an entry in a Raoord 
of Rights finally published “shall be presumed 
to be correct until it is proved by evidence 
to be incorrect,” is fully rebutted by the 
circumstances to which the Courts in India 
have referred in arriving at the conclusion 
that the defendant was a tenure-holder and 
not a raiyat. 

Their Lordships are of opinion that this 
appeal should be dismissed with costs and 
that they will humbly advise His Majesty 
accordingly. 

Appeal (Hsmissetfl 

Solicitor for the Appellant Mr. E. iJelgado. 

Solicitor for the ResSpondent; Tbe Solicitor, 
India Office. 


MADRAS HIGH COURT. 

Appeal against Ohdeu No. 113 or 1917, 
November 15, 1917. 

Present:— Mr. Justice badasiva Aiyar 
and Mr. Justice Bake well. 

A. BHARADWAJA MUD ALIAR— 
Defendant No, 1— Appellant 
versus 

ARUNACHALLA GURUKKAL and others 

— PLAlNTiFKi AND DttFE !^DANlS NoS. 2 TO 4 

Respondents. 

Limitation Act (IX. of JD08J, 8ch. /, Arts, 62 
102— ‘ ITttj/es’, meaning o/— Archaka of temple, 
claim by, for salary and perqamtcs-- Limitation ~ 
^Jurisdiction of Small Cause Court ^Provincial 
Small Causes Courts Act (IX of Art. 13. 

A suit to recover an amount alleged to be due to a 


Ijpreditary nrehaka of a toinplo as the dues of his 
ollice falls uiidt-r Ailiclo JI' of the Seliedulo to tlic 
Proviiiciul Siiu il ('uiitios (. enrts . ct [p. 415, col. 2. 1 

Subraya Acharyu y. Kvkuh I'jtuiihya, 31 Ind. Cas. 
206; I 10l5> M. W. N. S4">, folio wed. 

If any portion of a claim is not cognizablo by 
a Small Cause (h.url, the whole cluiin should bo 
brought ill the regular Court [p. 415, t-ol. 2.J 

Mnl./mhoth l\ u nlioinmnd v. Arhurath Pcirakul, 38 
Ind. Caa. 373; 3l Al. L. .1. 1^27 at p. 5 L. W. 47l^ 
followed. 

The term ‘wages’ in Article !()2of tin* LiinitJition 
Act is a very general l.cnu; aliliougli it is usually 
used ill coiinei tion with daily wages, it also includes 
the wages fuiid as monthly sahirv | ]i 41 5, col. 2.j 

A claim, therefore, for flu- suhiry and |K?rijin.sites 
of otlico by the archahi of a ttMiijile, w’liose [losit ion 
is cssoiitiully that of a .scMvant uiuler the timiiilo 
ti iislee, is governed hy Articli' 102 of the l imita- 
tion Act. [)). ■!](). col. 1.] 

If tlio perijiiisites an> received from third persons, 
they are nor wages and if t he claim is for their 
recovery from the trustee* as in tort, Ariiclt* 3t3 and 
not Article 102 will apply, [p. 416, e-ol. l.j 

Appeal against the order of the Court of 
the Subordinate Judge, North Aroot, in 
Appeal Suit No. 100 of 1016, preferred 
against the decree of the Court of the 
District Munsif, Tiruvannamalai, in Original 
Suit No. 6 16 of 1915. 

Messrs. T. Narasunha Aiyangar and N. S. 
Uangaswami Aiyangar^ for the Appellant. 

Mr. K, Bashyan Iyengar, for the Respond- 
ents. 

JUDGMENT. 

Sadasiva Aiyak, J. — The Ist defendant is 
the appellant. The appeal is against the order 
of remand passed by the Appellate Court 
which held that the plaintiff's suit was not 
wholly barred by limitation, the Court of 
first instance having held otherwise and 
dismissed the suit. 

The material allegations in the plaint are 
as follows; — 

(a) The two plaintiffs (father and son) 
are the hereditary Archakas of the famous 
temple at Tiruvannamalai. The 1st defend- 
aut-aopallint before us is the trustee of the 
temple. The 3rd defendant is the temple 
Peishkar. The 1st defendant in June 1912 
suspended the plaintiffs from office. The 
3rd defendant intimated this fact to the 
plaintiffs on 19th June 1912 and the suspen- 
sion of the plaintiffs lasted till 3rd July 1912. 

ib) The plaintiffs contend that the suspen- 
sion order was illegal and unjust and that 
the 3rd defendant maliciously made mis- 
represeutations to the Ist defendant and 
made the 1st defendant pass such an unjust 
order. 
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{e) The 4th deferidant discharged the 
duiiee of the office during the 14 days 
daring which the pluintifTs rernained under 
suspension. 

The plaint concluded for the following re- 
liefs: — 

(1) Pay for the days of suspension, 
Rs. 4-14 4. (2) The value rf peiqnisitfs 
from other sources during such period, Ra. 25. 
(3) I'aiijages for mental distie.ss, loss of 
dignity, etc., Ra. 50. Total Rs. 79-i4-4. 

The District i^Junsif dismisi^ed the fuit, 
applying Article 36 of the Limitation Act 
which allows two years for a suit for com- 
pensation for any malf essence, misfeasance or 
non feasance independent of contract and not 
specially provided for. The suit was brought on 
28th June 1915, the cause of action having 
risen on 19th June 1912, more than 2 
years before the suit was bniught. The 
plaint was filed on 1 he day on which the 
Tiruvaniiamalai District ^lunsif’s Court 
opened after the summer vacation and if 
the limitation period of three years under 
Article 62 or Article U2 applied, the claim 
for at least Rs. 414 4 (the pay) was not 
barred. If Article 120 applied (which provides 
6 years) to the claim for pay, then also the 
Distsict Munsif was not justified in dismiss- 
ing the whole claim as barred. 

The Subordinate Judge, in appeal, held 
that Article 120 applied so far as the claim 
for the pay (Rs. 4 14-4) and the perquisites 
(Rs. 25) against the defendants >'os. 1 to 3 
was concerned. As regards the claim against 
the 4th defendant (the hcuvi Urifm during 
the plaintiffs’ suspensiori) the Subordinate 
Judge was inclined to apply Article 62 (and 
only in the alternative Article 120), the 4th 
defendant having “constiuotively received” 
the money’ made up of the pay and the 
perquisites “for the plaintifi’s use.” So far as 
the claim for Rs. 50 was concerned, that is, the 
oompeiisation for mental distress, loss of 
dignity, etc., he held that Article 36 applied 
and concurred with the District Jiiuiisif in 
dismissing that portion of the claim as 
barred. He then remanded the suit for dis- 
posal in respect of the claim for Rs. 29-14-4. 
The contention for the defendant, the only 
appellant before us, on appeal is that the 
whole claim including the claim for salary 
and perquisities is a claim for damages for 
tort and not for a breach of contract, and 
hence Article 36 alone applied and a suit even 


for this portion of the claim was barred by 
limitation. 

A preliminary objection was taken by the 
respoiidents to the appeal on the ground 
that the suit was of a Small Cause nature 
and of the value of less than Rs. 500. 
We overruled it, following the decision 
of Srinivasa Aiyangar, J., in iSuhraya 
Acharya v. Kemva Upadhyn (1), where 
the learned Judge held that a suit to 
recover an amount alleged to be due to a 
hfereditnry Archaka as the dues of his 
rffice falls under Article 13 of the Schedule 
to the Provincial Small Causes Courts Act. 
If any portion of a claim is not cognizable 
by a Small Cause Court, the whole claim 
ought to be brought in the regular Court, 
See Mulaynbath Kunhammad v. Acharath 
FaraJeat (2). 

I shall now consider the question of limita- 
tion. The suit in the case reported as 
Snhhur v. E^nga Aiyangar (3) was brought 
by a hereditary Stanikam office-holder 
against the Dharmakaitha for the re- 
covery of emoluments wrongly withheld 
between the date when the plaintiff 
brought a former suit for the recovery 
of the office against the trustee and the 
date when he recovered possession of the 
office in execution of the decree in that 
suit. The relevant portion of the judgment 
is very short and is as follows: — 

“We are unable to agree with the 

contention that Article 36 of the Limitation 
Act applies. The case is not specifically 
provided for, and in our opinion comes 
under Article 1('2.” 

I think that neither Article 36 nor 
Article 102, which are very generally 

wnrded Articles, should be applied if any 
otlier more specifically worded Article 
applies td^ a case. Article 102 applies to 
suits for wages not otherwise expressly 
provided for in this Schedule.” ‘Wages’ is 
a very general term; though it is usually 
used in connection with daily wages, it 
also includes the wages paid as monthly 
salary. [See KaUchum Mitter v. Mahomad 
Soleem (4)j. Article 4 which prescribes a 

(1) :n Ind. Gas. 206; (1916) M. W. N. 846. 

(2) t'S Indi Oas. 873; 31 M. Iji J. 827 ftt p. 829: 6 
L. wr. 472. 

(3) 9 M. h. S. 163. 

(4) 6 W. B. 83 (Cir. Bet) 
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p6riod cii limitatioii of b moi)tbfl applies to 
wages a^^oruing due under the Employers 
and Workmen Act; Article 7 prescribing one 
year applies to wages of housebold 
servants, artisans or labourers not provided 
for by Article 4; Article 101 for a seaman’s 
wages and prescribes a limitation period of 
tlireo years. The plaintiff’s claim in this 
case does not fall under any of the three 
Articles. It, therefore, clearly falls under 
Article 102. The plaintiff is the servant 
of the temple paid in monthly wages, 
though a hereditary servant. In Sf^shadrt 
Aiyangar v. Ratiga Bhattar (5) Benson 
and Sundara Aiyar, JJ.. say at page 633 *: 
“The position of an Arohaka, though he 
may have a hereditary tenure in the 
office, is, in our opinion, essentially tliat 
of a servant. The trustee is the representa- 
tive of the temple and the Arohaka 
must be subject to his disciplinary 
authority.” So far, therefore, as the claim 
for the pay Ra. 4 14-4 due to plaintiff 
is concerned, I think that Article 102 
applies and the suit is, therefore, not barred 
by limitation. As regards the perauiaitea 
(Rs. 25), if they are payable by the 
temple they are part of the wages (that 
is, remuneration for work done and pay- 
able by a master to his servant) and 
the claim for them as against the defend- 
ants Nos. 1 and 2, trustees, also falls under 
Article 102. If the perquisites are received 
from third persons, they are not wages, 
Article 102 will, therefore, not apply and 
the plaintiff’s claim as against the defendants 
Nos. 1 and 2 will be in tort and Article 36 
might apply. 

As regards the 3rd defendant (the temple 
peishhor) there is either no cause of action 
against him or the claim against him falls 
under Article and it is, therefore, barred. 

As regards the 4th defendant if Article 
62 applies, that is, if it could ba held that 
he received the plaintiff’s salary and per- 
quisites for the plaintiff’s use [see Sankunni 
Menon v. Oovinda M.enon (6)3, the claim 
against him for such salary and perquisites 
is not barred. 1 shall not finally decide 
just now whether, in law, it could be so held. 

(.5) 10 Iml. Cas 548; 35 M. OU; 21 M. L. .1. 580; 10 

(fi) 14 IikI. Cas. 2.54; II M . L. T. 325; (1912) M. W. 
N. 516; 22 M. L. J. 485; 37 M. 381. 

^•I'age uf 35 


In the result, I would modify the order 
of remand by confining it to the plaintiff s 
claims against the defendants Nos. 1, 2 and 3 
alone. The appeal has substantially failed 
against the contesting respondents. The 
1st defendant (appellant) will, therefore, 
pay the plaintiff? (contesting respondents) 
costs in this appeal. 

Bakewbll, J. — 1 agree. 

Order nullified. 

M, C. I». 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No, 1175 
OK 1917. 

April 3, 191b. 

Present: — Mr. Justice Teunon and 
Mr, Justice Newbould. 

BRAJENDRA KUMAR ROY CHOW- 
DHURY AND OTHEKs— A ppellants 
tersus 

SARAJBNDRA NATH SAHA and others— 
Respondents. 

Kos judicata irmiH.I — Kx jiarto ihcrcr 
ns to rate of rent, wlxethcr judicata ijncsfiuu- of 
rate of rent annually paynhlc. 

An pfn te docrco in a rent suit, allowing tho 
jilHlntiff’s claim at ilu; rate of rent alleged in the 
l»laint, does nob c»p( i-at(^ so as to lender t he quoKtion 
of tho rate of rent annually payable res jiidiciita 
unless Ui(‘re was a prayer in tlie plaint for a dcudarn- 
tioii as to the rate of rent as part of the substantive 
relief chiiined. [!’• 417, col. l.J 

Appeal against the decree of the Sub- 
ordinate Judge, Dacca, dated the 23rd 
of February 1917, modifying that of the 
Mnnsif, Dacca dated the 31st July 1916. 

Babu J). N. Chakerhutty^ and Babu Suresh 
Chandra Talukdar for Babu Hajendra Ghxndar 
Quha, for the Appellants 

Babu Sih Ghandet Palit^ for the Re- 
spondents. 

JUDGMENT. — This appeal arises out of a 
suit for arrears of rent of a certain Sikmi 
Taluk. The plaintiffs who are the re- 
spondents before us claimed rent at the rate 
of Rt. 13-14 llj gandas, while the 
defendants-appellaiits contended that the 
rent annually payable is Rs. 4-0-34 gandas. 

Both Courts have found that the true 
rent is Rt. 4 0 3| gandas, but differing from 
the Court of first instance the learned 
Subordinate Judge has held that the deci- 
sion in a previous rent suit between the 
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parties operate as res judicata Atid has, there- 
fore. deoreed the claim of the plaintiffs- 
landlords in fnl). 

The previous rent suit was for the arrears 
of the years 1312 — 1314 and of the Brat 3 
kists of the year 1315. In the plaiut and 
also in the aooount annexed to the plaint the 
rate of rent was alleged to be Rs. 13-14-li7 
gandas and on this footing a sum of 
Rs. 52*2-13-2-2 was claimed as the 
rent due. The defendants, who were recent 
purchasers of the Sikmi, filed a written 
statement but subsequently failed to appear, 
with the result that the claim was deoreed 
in full ex parte. In the written statement 
filed the defendants denied liability but did 
not take any explicit objection to the rate 
of rent alleged. It further appears that 
after decree the decretal amount was realised 
in execution proceedings from the judgment- 
debtors. 

The question for our determination in 
this appeal then is, whether in the cir- 
cumstances we have set out the previous 
decree operates so as to render the ques- 
tion of the rate of rent annually payable 
res judicata between the parties. 

On this question many decisions of this 
Court have been cited, and we are not 
prepared to say that they can all readily 
be reconciled. But for the purposes of our 
decision it is sufficient to say that we are 
unable to draw any distinction of sub- 
stance between the present case and the 
case of Madhusuden Shaha Mundul v. 
Brae (1), decided by the. Full Court on 
the 27tb of February 1889 and reported 
as Madhusudan Shaha Mundul v. Brae (IX 
There, as here, there was in the plaint a 
statement of the alleged rate of rent, but 
there, as here, there was no prayer for a 
declaration as to the rate of rent as part 
of the substantive relief claimed. 

We, therefore, hold that the prior ex parte 
decree does not operate as res judicata^ 
and on this view we set aside the decree 
of the Subordinate Judge and restore the 
decree of the Munsif. This appeal is 
accordingly deoreed with costs both in this 
Court and in the Court of first appeal. 

Appeal decreed. 

(1) 16 C. 300 (F. B.); 8 Ind. Deo. (n. s.) 197. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1274 of 1916. 

November 23, 1917. 

Present: — Justice Sir William Ayling, Kt., 
and Mr. Justice Phillips. 

N. VBNKATAOHARI— Plaintiff- 
Appellant 
versus 

RAMALINGA TEVAN and akothbe— 
Dependants — Respondents. 

Contract Act (IX o/1872), s. --Lease — Deposit^ 
Forfeiture of deposit in event of hreach^hUerest. 
claim for, at 24 per cen t, per annum from- dale of suif^ 
Penalty. 

Under a rental agreement oxocutod by the defend- 
ant to the plaintiff tlie latter deposited 6 months’ 
rent as advance, stipulating for its forfeiture in 
case of breach by liim of the ter.T*a of the lease. In 
a suit foi rent duo and for a doolaration that the 
deposit had bocii forfoitod in aocordanoo with the 
defendant's undertaking under tho lease and for 
interest at 24 per cent, per annum from date of fcuit: 

Held ( 1 ) that section 74 of the Contract Act was 
not applicable to the forfeiture of dep38it and that 
the clause for forfeiture was not a penalty; [p. 418, 
col. 1.] 

<2) that the claim for interest at 24 percent, per 
annum from date of suit was penal and should bo 
disallowed, [p. 418, ool. 1.] 

Ill dotorniining whether the amount stipulated to 
be forfeited is in the natui’o of a poualty, the Court 
must be guided by the reasonableness or uareasonable- 
ness of the amoaut. [p. 418, col. 1.] 

Second appeal against the decree of the 
Court of the Subordinate Judge, Coimbatore, 
in Appeal Suit No. 29 of 1916 (Appeal 
Suit No. 8 of 1916, on the file of the 
District Court, Coimbatore), preferred against 
the decree of the Court of the Additional 
District Munsif, Coimbatore, in Original 
Suit No. 287 of 1915 (Original Suit No. 
31 of 1915, on the file of the Court of the 
District Munsif, Coimbatore). 

Messrs. T. Narasimha Aiyangar and K* 
8, Krishnaswami Aiyangar^ for the Appel- 
lant. 

Mr. T. Bamachandra Bow^ for the Re- 
spondents. 

JUDGMENT. — Plaintiff*s suit is for ar- 
rears of rent and for a doolaration that 
the amount deposited by defendants under 
the rental agreement has been forfeited. 
It is in effect a suit for rent ooupled 
with a claim for the damages provided 
in the oontraot, if a forfeiture of a 
deposit can be styled damages. Both tho 
lower Courts appear to have treated the 
suit as one for damages alone and have 
allowed the defendants to set off the 
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amount deposited by them under the rental 
agreement against the rent due, although 
no set-off was pleaded in the written 
statement anJ not only has the lower 
Appellate Court awarded nothing by way 
of damages for breach of contract, but has 
mulcted the plaintiff in the costs of the suit. 

We think they were wrong in the view 
that they took and in applying the 
ruling in Vellore Taluq Board v. 
G<ypalasami Naidu (l) in support of it. It 
was clearly held by a Full Bench in 
Natesa Aiyar v. Appavu Padayachi (2) 
that in the case of a sale, section 74 of 
the Contract Act was not applicable and 
that a stipulation for forfeiture in case of 
breach is not a penalt 3 ’. The same view was 
held by Se&hagiri Aiyar, J., in the case of a 
lease, Orr v. Ghitha Ghinna Yegappa Chetty (8), 
and it is not contended before us that 
any distinction can be drawn between 
the case of a sale and that of a lease. 

In determining whether the sum of 
Rs. 150 agreed to be forfeited was a deposit 
or not, we must be guided by the 
reasonableness or unreasonableness of the 
amount. The point has not been considered 
by the lower Courts, but, taking all the 
oiroumstances into consideration, we must 
certainly hold the amount to be reasonable, 
being, as it is, one-half year\s rent in a 
rental agreement for 5 years. Following 
the Full Bench ruling in yntesa Aiyar 
V. Appavu Padayachi (2), w’e think plaintiff 
is entitled to retain the deposit. 

Plaintiff is also entitled to his rent, and 
that is not disputed. 

Plaintiff has made a further claim, i, e., 
for interest at 24 per cent, from date of 
l^nit until realisation. This is clearly in the 
nature of a penalty and as his Vakil 
says he does not press the claim, w'e 
disallow it, and reduce the rate to G per 
cent. The second sppeal is accordingly 
allowed and plaintiff will have a decree 
as prayed for, except in regard to the 
penal interest claimed with costs 
throughout. 

Appeal allowed; 

Decree varied^ 

M. 0. H. 

(11 26 Ind. Cas. 226; 38 M. 801; 17 M- L. T. 84. 

(2) 19 Ind. Cas. 462; 38 M. 178; 13 M. L. T. 391; 
(1913) M. W. N. 341; 24 M. L. J. 4SS, 

(a) 28Iod. Ctis. 318; (191.6) M. N. 249; I7 
L. T. 229. 


PATNA HIGH COURT. 

Appeal phom Appkllate Decree 
No. 446 OP 1917. 

March 6, 1918. 

TreeenU — Mr. .lustice Jwala Prasad. 

DEIONATH MISRA and oteers— 
Plaintiffs — Appellants 
versus 

AMAR SINGH and another— Defendant^ — 

Re >PON TENTS. 

Detu/al 'I'i’iKfnctj Act iVIJl oj 188.6', ss. lit), Ihl— - 
KliiidkJifcht, irhcfher /('rail — .lagir, irheiher scrrice 
fen a re, 

hhntJhiftht (Inrs jml iicarysarily moan zemit vr 
pinviitc lajidfi of iIk* prc'])' wilMii the mcaiung 
of 1 1() <)f 1 ho il(.*iij:»al 6 onai.cy Act. [p. 419, 

0( )1 I . j 

Tho words "'Jifjir land” doiiol nocossarily 

moan a sorvitm (omiro w-ilhiu llu- rmaninp: of soctum 
ISI of tho Hoiigal Tonaiicy Act. [p. 4i9, col. l.J 

Appeal from a decision of the Additional 
District Judge, (iaya, dated the 80th 
January 1917. 

Mr. Kailaspati^ior the Appellants. 

Mr. Sira Nandan Boy, for the Respondent^. 

JUDGMENT. — This appeal arises out of 
a suit brought by the plaintiffs to recover 
possession of the land in dispute from the 
defendants, on the ground that the said 
land is the plaintiffs’ private or zcrait land 
and that the lea.se on the basis of which 
the defendants held the land has expired. 
The defeudants-respondents on the other 
Imnd claim to hold the land as occupancy 
tenanfs thereof. It is not disputed that 
tlie defendants were inducted on the land 
by virtue of two leases, first, dated the 
15th August 1904, which expired in 1.814 
and the .‘iecond, dated 2nd September 1.912, 
which expired in 1822. Both the leases 
were for three yeais. The plaintiffs' case 
is that the land was held khas in the 
interval, i.e,, between 1315 to 1819, The 
present suit was instituted after the expiry 
of the second lease. The Courts below 
have held and it is not disputed in this 
Court that the defendants are settled raiyats 
in the village and their status has also 
beei; so recorded in the survey papers. 
The Courts below have also held that the 
lands in dispute are not the zerait land of 
the plaintiffs and that hence the defendants 
have acquired occupancy rights in the said 
lands, although they were brought on the 
land by means of a temporary lease. The 
finding of the Court below regarding the 
character of the land as being not zeriai 
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has been disputed by the appellants in this 
Court. The contention rests upon the 
description of the land in the kahuliyat as 
hhulk'is'it land. The oral evidence of the 
plaintiffs as to the lc'‘>u'}kasht and the 
zerait being synonymous has been disbelieved. 
No authority has been shown as to khuik^isht 
necessarily meaning zerait or private lands 
of the proprietor. Such a description, 
namely, khudknsht in the lease referred to 
in A)odhya rrnmd Singk v. Ham Golam 
Singh (U was not accepted as sufficient 
to mean that the land was the zerait 
land. The word ^khadkanhV does not occur 
in section 116 of the B.t^ngal Tenancy Act, 
where the words expressly meritioned are 
hhamar^ nii^ nij-jofti zirait^ sir or khamat, 
as denoting the proprietor’s private lands. 
It cannot, therefore, be accepted without 
any express authority that the word khud^ 
kasht necessarily means ^zerait\ This 
contention of the learned Vakil for the 
appellants, therefore, fails. 

The survey record of right has entered 
the land as the kayemi ir occupancy hold- 
ing of the defendants and the Courts below 
have concurred in the li Tiding that the 
entry is correct, The only ground upon 
which the decree of the Court below is 
assailed is that the land in dispute forms 
part of the jagir lands of the plaintiiTe 
and as such it was a service tenure and 
hence under section 181 the defendants 
could not acquire an occupancy right in 
this land. It is true that the land in the 
kahuliyat has been described as the ")agir 
khudkasl.t land.” The plaintiffs have also 
described it at one place as their exclu-ive 
jagirdari land and at another place as khud- 
kasht jngir land. It must, therefore, be 
accepted that the land was known as :iagir 
khudkosht land of the plaintiffs, but there 
is nothing to show on the record that 
this was a service tenure as mentioned in 
section IbT. Hence the section has no ap- 
plication. 

It is not asserted that the land was a 
ghaiwnli tenure. A jagir tenure may be a 
service tenure or may be an ordinary 
tenure or holding. Appendix IV, which 
contains a list of tenures or holdings, 
attached to Finucane and Amir All’s 
Bengal Tenancy Act, page 868. Apart 

(1) 4 Ind. Cas. 629; 13 0. W. N. 661. 


from what has been said in that appendix, 
personally I am of opinion that the jagir 
tenure is not necessarily a service tenure. 
This was not the point taken in the 
Courts below and as a matter of fact this 
is not the basis of the claim of the 
plaintiffs. Although the land is described 
as jagir in paragraph 1 of the plaint it 
was meant nothing more than a mere 
description of the land. This was not the 
ground upon which the claim was based. 
Having failed upon the principal grounds 
taken in the grounds of appeal, the learned 
Vakil with admirable ingenuity has tried 
to apply section I8l on account of the 
mention of the word *jagir' in the lease 
and in the pleadings. He certainly would 
have been entitled to win the case, provided 
the word ^ jagir"* was mentioned in section 
181 of the Bengal Tenancy Act or there 
was a clear authority showing that the 
general acceptance of the word ^jagir^ was 
that it was a service tenure. 

For the reasons given above the appeal 
must fail. The appeal is, therefore, dismised 
with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1949 of 1916. 

December 14, 19 17. 

Present: — Mr, Ju8ti(?e Seshagiri Aiyar and 
Mr. Ju.stioe Napier. 

ANKALAMMA —Plaintiff — 
Appellant 
versus 

BELLAM CHENCHAYYA and others — 
Defen dants — Respondents. 

Hindu, tjfiw -- Joint family —Bond executed to manag- 
er '-Payment to one of several heirSj whether discharges 
liromitior — payment to one of co-heirs of promisee, effect 
of —Contract Act (IK of 1872^, a. 2 — *Fromiseo\ 
moaning of. 

l*ayinont to one of the co-heirs of a promiBee under 
a houd would not disclia.go the pr. niisor from liis 
liability. '1 ho sariio considerations govern payments 
made to a junior mem bet of a Hindu family during 
the lifetime of its manager in whose favour the bond 
was exocutiMl. [ p 42:, col. 2. | 

A payment made to one of the sons of a promisee 
under a bund, while thu latter is undergoing a Bcn> 
tenco of transportation and there arc other sons of 
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ihc proinisoo alive at the time, does not discharge the 
hi )nd. Tp- 

Sh(*iJ{h Ibrnhhn v. Uanui Aiyar, hO Ind. Cas. 874: 

M. hS5; ‘21 M li J r()8, (1911) 1 M. W N. 442 niiil 
Mannucd A 'tHO ^iurNniuma v. Ui>irda Aklxaijija, 19 Ind. 
Cas 12; m; M. ^44; 19 M. L T. 2(38; (i9J9; M. W. 

928; 24 M. L .r 93<, disi iiiguished. 

rrimn fade the word ‘priJrnisfe’ in seeiioii 2 of the 
Ooniract Act lueans, in refeionee to bonds, si person 
in whose fsivoiir the donnneni is executed, [p. 420, 
tw.l, ‘2; p 421, col. 1.1 

Wlit'rc iiMMM'v lisi< bciMi sidvanced Isv tln^ tiniiniger 
of a joint fiitniiv tlic? other snenibers do not bcciinie 
co.profnisees wills liiisi, [p. 421, eol. 1.1 

A persosi who luis an interest in biuid.s or .securitie.s 
standing in tlu' name <»f another is not a s*o.proiiii.see 
with Iiiin l 1». 421, col. 1. 1 

Seoniid appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Ouddappa, in Appeal Suit N?. 87 of 

1916, preferred against the decree of the 
Court of the District Munsif at Prodattur, 
in Original Suit No. fl47 of 1910. 

Messrs. M. f i Vaitluiaarathy Aiyangir and 
M. (). Tirnmalachariar, for the Appellant;. 

Mr. A. .V (irosimhachariur for Mr. T. V. 
Srinivo^ii Aiyangnr and Messrs. Venkafasnhba 
Row and Radkaknshnuyy for the Respond- 
ents. 

JUDGiVlKNT. — The bond sued on was 
executed to the father of the let plaintiff. 
The 1st plaintiff’s case was that it was 
assigned to him by the father. After tiling 
the suit he died and the 2nd plaintiff is 
his legal representative. The 1st defend- 
ant is the son of the mortgagor, l.^efend- 
ants Nos. 2 to 11 are the alienees of some of 
the properties mortgaged. The 12th defend- 
ant is the eldest son of the mortgagee. 
The defendants pleader! that the mortgage 
bond was discharged by the payment made 
to one Chinna Narayana lleddi. This 
Chiiina Narayana Reddi was another son 
of Byreddi Venkata Reddi, the original 
mortgagee, in the written statement, the 
case for the defence was that, in a parti- 
tion between the father and sons, this 
bond fell to the share of Chinna Narayana 
Reddi and that after it came to him, 
there was a complete discharge of the 
obligation under the bond. 

The District Munsif gave a decree to 
the plaintiff. In appeal, after remand in 
which the District Judge asked for certain 
findings upon some subsidiary issue.s, the 
Subordinate Judge, who heard the appeal, 
finally has come to the conclusion that the 
payment to Chinna Narayana Reddi dis- 


charged the 1st defendant from liability 
and that the plaintiff is not entitled to 
claim anything under the bond. The facts 
found are ia) that Venkata Reddi was 
alive at the time that the alleged pay- 
ment was made to Chinna Narayana Reddi. 
Venkata Reddi and his son, the 12th de- 
fendant, were sentenced to transportation 
for life somewhere near 1880 and the dis- 
charge is alleged to have been in the year 
1883. At that time the father is alleged 
to have given a power-of- attorney to a 
person called Narayana Reddi, (h) It is 
further found that there was no partition 
as alleged by the defendants. The District 
Munsif has stated that there was no al- 
legation that Chinna Narayana Reddi was 
the manager of the family and that it was 
not sought to establish it before him. Jn 
this Court an attempt was made both by 
Messrs. Narasimha Charinr and Hadha- 
krishnayj'a to show that Chinna Narayana 
Reddi was actually managing the family 
affairs. But the circumstances mentioned 
by the Subordinate Jnege negative any such 
presumption. After the father and the 
eldest son were convicted and sentenced 
to transportation for life, apparently every 
member of the family was endeavouring to 
get as much family property as possible 
into his own hands. In these oiroumstanoes, 
it is unlikely that any one of the members 
was looked up to as the managing member 
of an undivided family. 

On these facts, the question of law for 
decision is whether the payment to Chinna 
Narayana Reddi could discharge the Ist 
defendant from liability. Chinna Narayana 
Reddi was undoubtedly not a promisee. 
The learned Vakils for the respondents 
argued that, as the money was advanced 
by the father while the family was still 
undivided, every member of the family 
must be t*iken to te a co- promisee with 
the father. In the first place, (here is no 
evidence as to the source of the money 
which was lent For all we know, it might 
have been the self-acquisition of the father. 
Even granting that it was from the family 
funds that the father advanced the money, 
it does not follow that the other members 
of the family were co-promisees with l im. 
The definition of ‘promisor’ and ‘promisee’ 
contained in the Contract Act negatives 
any such presumption. Prifita facie the word 
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‘promisee’ means a person in whose name 
the doonment has been ezeoated. No authority 
has been cited before ua for the broad 
proposition that where money had been 
advanced by the managrer of joint Hindu 
family the other members of the family 
would become oo-proraisees with him. The 
fact that the other members of the family 
have an interest in the debt is not enough 
to constitute them promisees. That ia a 
technical expression carrying with it certain 
rights: we are not prepared to hold that 
every person who has an interest in bonds 
or securities standing in the name of another 
is a crj-prowiVp, even though that other may 
be the manager of the Hindu family of 
which he ia a member. Therefore, we 
must proceed on the footing that Chinna 
Narayana Beddi was not a promisee under 
the bond. He was one of the heirs of 
Venkata Beddi to whom the bond was 
executed. There were also other heirs in- 
cluding the plaintiff who were entitled to 
the money under this bond. The question, 
therefore, is whether payment to one of 
the co-heirs would disc arge the obligor 
from liability. The principle regarding co- 
heirs would be equally applicable to 
oo-paroeners. In Ahinsa Bibi v. Abdul f(ader 
Saheh (1) Hhashyam Aiyangar, .1., accepts 
the proposition laid down by Malimnod, .T., 
in the case in Stirpi Prnfiftd Singh v. 
Khwahish Alt (2) and says that the co- 
heir of a single promisee ia not entitled 
to give a discharge in respect of a bond 
executed to his ancestor. The Subordinate 
Judge has relied, for his conclusion that pay- 
ment to one of the oo- heirs would discharge 
the obligor, upon Sheikh Ibrahim v. Eama 
Aiyar (3), That case only decided that where 
payment is made in fraud of the other co- 
heirs, to one of the on-heirs the obligor is 
not discharged. Further there are some 
observations in the judgment which 
are against the view taken by the Sub- 
ordinate Judge. There is nothing in that 
judgment to support his position, Mr. 
Parthasarathy Aiyangar has drawn our 
attention to the Full Bench decision in 
Mannava Aunapurnamma \. Uppala Akkayya 

25 M. 26 at p. 39. 

(2) 4 A. 612; A. W. N. (1882) lU; 2 Tad. Drc (n. #.) 
1089. 

(3) 10 Ind. raa. 874; H6 M. 6S5; 21 M h .1. 508; 
(1911) I N. 442, 


(4^, where two learned Jadgea of this 
Court held that payment to one of the 
Of) promisees would be a good discharge. 
The Chief Justice was against that 
view. Even the two learned Judges who 
hold that payment to one of the oo- 
promisees would amount to a discharge, 
guard themselves by saying that the 
case of a co-heir would stand upon a 
different footing. Sankaran Nair, J., at 
page 549* says that the proposition which he 
enunciated would not cover the case of 
co heirs. Sadasiva Aiyar, J., uses similar 
language in his judgment. In a later 
case reported as Muniandi Serraz v. 
sami (5), Sadasiva Aiyar, J., sitting with 
Hannay, J.. held that payment to one of 
the co-heirs of the promises would not 
amount to a discharge of the liability 
incurred under the bond. Ooutts Trotter, 
J., in Pnnnuaamy Tillai v. Tkyogaraja Pillai 
(6) seems to d >nbt the correctness of the 
Full Bench decision in Mannava Anna^ 
purnamma v. IJppala Akkayya (4). If the 
question for decision were whether the 
payment made to one of the co promiseeR 
would amount to a discharge of the bond, 
it might beoome necessary to refer the 
niitter to «. Full Bench, having legard to 
the fact that two cases in Calcutta in 
which the question was fully argued and 
elaborately considered, took a different view 
and to the fact that Contts Trotter, J., is 
of opinion that the decision is opposed to 
the current of authorities in England. 
We refer to ]( ustuin/rra Begum v- Bahrnan^ 
nessa Begum (7j and Um^ Chardra 
Banergee v. Dinabandhu Mahanti (8). Hut 
that question need not be considered in 
this ease. The principle seems to be clear 
that payment to one of the co-heirs of the 
promisee would not discharge the promisor 
from hifl liability to pay under the bond. 
The same considerations govern payments 
made to a junior member of a Hindu 
family during the lifetime of its manager 
in whose favour the bond was executed. 
In the view we have taken the decision 


TA' lOliid. Ca?». 12; 36 M. 544; 13 M. L T, 268; 
:i9i3) M. W. N. 328; 24 M. L. J. 333 

(5) 29 Ind. Cas. 586. 

(6) 32 Ind Can 173; 3 L. W. 22. 

(7) H Ind. Cas 837; 38 0. 342; 13 C. L. J. 3. 

( 8 ) ^ 

*J*jig‘* <*1^ M. id. 
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of the Subordinate Judge must he reversed 
and that of the District Munsif restored 
with costs here and in the lower Appel- 
late Court. Time for payment is extended 
to 9th April 1918. 

Jppeal allowed. 

M. U’. p. 


BOMBAY HIGH COURT. 

SkcondCivil Appeal No. 51 of 1917. 

January 28, 1918. 

Prewfit:— Mr. JnstioeBeaman and Mr. 

Justice Heaton. 

HIMATLAL MAGANLAL SHAH 
— Dbfehdant — Appellant 

veTstis 

BHIKABHAI AMRITLAL SHAH— 
Plaintiff— Respon dent. 

Easementg Act (r oj 1882), s. 24 — Avceesorii right 
Right to diachurgv rain 'irater fnm eaves- Right to 
go over sei'vicni tenement to repair nail supporii^tg 
eaves^ uMher accessory to eoficineni. 

Plaintiff, who was entitled to an easement of 
diacharjidiig water upon the defendant’s land from 
projecting oaves, fuecl for an injunction reM raining 
the defendant from making any use <if his land 
which would prevent i he plaintiff from going uj»on 
it for all the purposes of lopairing the wall of his 
homo abutting thereon and which supported the 
eaves: 

Heldy that inasmuch ns it was not uhsolutciy 
impossible to repair the wall fr< m the iiiFido it 
would bo an altogether illegitimate extensicn of 
the doctrine of accessory casements to grant tl»e 
plaintiff the injunction sued for. [p. 4V3, co^s. 1 & ‘ .] 

Per Rca/on, J.— The accessory rights mentioned in 
lection 24 of the Easements Act are not intended to 
be of such a nature as to deprive the owner of the 
lervient tenement of his rights of propeny, unless 
such a result is absolutely essential, [p. 42H, col. 1.] 

Seooud appeal from the decision of the 
Joint Judge, Abmedabad, in Appeal No. 139 
of 1915, modifying the decree paeeed by the 
Subordinate Judge at Nadiad, in Civil Suit 
No. 58 of 1914. 

Mr. M, H. Vahil^ for the Appellant. 

Mr. Q. N, Thakor, for the Respondent. 
JUDGMENT. 

Beaman, J. — The only substantial point 
with which we are called upon to deal is 
whether the lower Appellate Court was right 
in granting the plaintiff an accessory ease* 
ment the extent of wbioh is unfortunately 


not deOned in the decretal portion of his 
judgnieiit. The plainiitl is admittedly entitl- 
ed to an easement of disohaiging water 
upon the defendant’s land from eaves which 
proiect, as we are told here, although we 
do not discover this on the record, from 
three to five inches in length. This prob- 
ably is about the fact, if not absolutely 
accurate. On the strength of this ea.«ement 
the plaintiff asked the Court below to 
give him an injunction, restraining the 
defendant from making any use of his 
land wbioh would prevent the plaintiff 
from going upon it for all the purposes of 
repairing the wall of his house abutting 
thereon. The first Court refused this in- 
junction, and in my opinion very righily 
ref lied it. I entirely agree with the reasons 
given and the characterisation of the plaint- 
iff’s case by the trial Judge. In appeal 
the learned Judge below found that the 
case fell under section 24 (»£ tlie Indian Ease- 
ments Act and that the repair of the wall 
was an accessory easement to the admitted 
casement of discharging water through the 
eaves. It appears to me that this is an 
altogether illegitimate extension of the 
doctrine of accessory easement. The wall is 
just as necessary to the support of the 
roof as a whole as to the support of these 
slightly irojtctiig eaves beyond it, and 
yet it is contended that because of this 
so-called easement the plaintiff is to have 
a vague and undefined easement which might 
preclude the defendant from making any 
use of his land within five or six f<*tt of 
the plaintiff’s wall. It does rot appear to 
me that this is such an eaf-emerit as any 
person is entitled to or was contemplated 
by section :4 of the Indian Easements 
Act. It is true that we have been rrftrred 
to a ve»y sin»ilar case in Madras ^Ih ya^ 
g^eeva v. t^omi (1)] in which the leaned 
Judges teok a different view, a view to 
which the learned Judge below intended 
to give effect. The result, how- 
ever, is manifestly most unjust, and in 
principle it would come to this, that 
whoever built a house to the very limit of 
his own land might, if his neighbour did 
not build upon his land within twenty 
years, compel him to forego making any 
use of it for any profitable purpose within 

( 1 ) 16 M. 286 ; 5 lud. Dec. (n. s.) 661 . 
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an altogether indefinite dintahoe of the 
plaintiff’s wall. The aotnal easement is 
for no more than discharge of water over 
three to five inches of defendant’s land 
and that easement can very easily be 
seoared and oontinued without extending 
it in the manner in which it has been 
extended by the learned Judge below. 
Such eaves, for example, in so far as they 
are separable from the roof as a whole 
and entitled to special treatment on the 
ground of constituting an easement, could 
very easily be supported from the central 
roof beam or in any other way entirely 
independent of the wall. It is only by 
saying that the wall is necessary to sup- 
port the roof as a whole and that the 
eaves are dependent upon the maintenance 
of the roof that we arrive at the position 
that the maintenance of the wall is in 
itself a ground for granting an extended 
easement over the defendant's land. Ido not 
thinh that that is a reasonable view in princi- 
ple. 

But after all it is not necessary to 
generalize and, looking to the facts of the 
particular case and the view taken of it 
by the learned trial Judge, I should have 
no hesitation in saying that this at any 
rate was not a proper case for granting an 
injunction of the kind prayed for by the 
plaintiff. 

In the lower Appellate Court we find 
the learned Judge saying that it was not 
suggested that the plaintiff could repair his 
wall in any other way than by hiivingthe 
use of the defendant’s land which he asks 
for. It may not have • been suggested, but 
it is pretty clear, that there must be ways 
in which the plaintiff could do any neces- 
sary repairs to his wall from within, 
and without further encroaching upon the 
defendant’s land. For example, to take an 
extreme case, we might say that if the 
plaintiff really was so anxious about the 
repair of this wall and the maintenance 
of the easement, he might build his wall 
two feet further back upon his own 
land, the eaves then projecting two 
feet five inches instead of five inches 
beyond the wall and so preserving the old 
easement. There would be no difficulty 
whatever in arranging the matter so, though 
it would no doubt be very inconvenient to 
tb9 plaintiff. But the course proposed 


by the plaintiff and sanctioned by the learned 
Judge below is certainly ae inconvenient 
and in my opinion far more unjust to the 
defendant. 

in this view of the case, I think that the 
learned Judge below was wrong in granting 
the plaintiff the relief he has done, and that 
the proper order is that the plaintiff’s suit 
should be dismissed, and in my opinion it 
ought to be dismissed with all costs at any rate 
of the two appeals. 

Hbatoj^, J. — I agree. I think that the 
meaning of section 24 of the Indian Ease- 
ments Act as illustrated by the examples 
given has been misunderstood by the lower 
Appellate Court. The accessory rights 
mentioned in that section are not intended 
to be of such a nature as to deprive the 
owner of the servient tenement of his rights 
of property, unless such a result is absolutely 
essential. We can in this case only say 
that it is absolutely essential that the plaint- 
iff should reach his wall from the outside 
in order to repair it, by assuming that it 
is impossible for him to do it from the 
inside. Clearly, it seems to me, it is not 
impossible for him to do it from the inside, 
although it may be very inconvenient. The 
plaintiff, if he wishes to repair his wall 
and if the defendant is unwilling that the 
plaintiff should go on to his land for the 
purpose, must do so from the inside. 

I think it quite right that this claim 
should be dismissed and the appeal allow* 
ed, 1 agree as to the order proposed as to 
costs. 

Appeal allowed. 


MADRAS HIGH COURT. 

Civil Revision Petition Ho. 481 of 1917. 
January 28, 1918. 

Present;— Mr, Justice Oldfield and Mr, 
Justice Salasiva Aiyar. 

KATHA PILLAI and others— Defendants 
Nos. 2, 7, S, 11, 12, 17, 21, 22, 23, 27 and 32 
— Petitioners 
tfersus 

KANAKASUNDARAM PILLAI and 
OTHERS — Plaintiffs and Dependants 
Nos 3 TO 6. 10, 13 to 16, 18 to 20, 24 to 26, 
28 TO 31 and 38 --Rbjjtondekts. 

Civil Procedure Code (Act V oj 1908^, O. I, r. 8—* 
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JUpif^8ent-ative miit, leave lor^DamageSy claim for^ 
maintairuihility of, in representative suit-^Form of 
order-- Objectors, position of ^Leave, grant of, without 
reference to objectors — Scheme of management of trust 
prayer for, validity of. 

Leave to file a ropreseniativo suit under Order I, 
rule 8, Civil Procedure Code, may be granted as on 
behalf of a oomm unity or body of persons even 
though some persons object to it. The order need 
not restricted to the grant of leave on behalf of 
the persons not opposing, [p. 425, col. 1.] 

Though leave cannot be granted to file a represen- 
tative suit for damages, the prayer may bo allowed 
in combination with other reliefs sought. The plaint- 
iffs may be allowed to claim damages, not in their 
rapresentativo oaptioity but on account of the acts 
by which they were indindually aggrieved, [p. 424, 
col. 2.] 

A scheme of management of trust property may 
be prayed for in a representative suit, subject to 
objeetions when the sclieme is actually frnmod. 
[p. 425, col I.] 

Leave was granted under Order I, rule 8, Civil 
Procedure Code, to the plaintiff, a leading lifirasi- 
dar, to file a suit on behalf of 200 co-Mirasidars 
as trustees of a forest land fur a declaration that the 
property belonged in common to them on trust, for 
an injunction I'cstraining the defendants from 
trespassing on it, for damages and, if necessary, for a 
scheme of management, [p. 424, col. 2; p. 425, col. 1.] 

Petition, under seetion 115 of Aot V of 
1908, praying the High Court to revise the 
order of the Court of the Subordinate 
Judge, Negapatam, in Interlocutory Petition 
No. 1068 of 1916, in Original Suit No. 109 
of 1916. 

FACTS appear for the judgment. 

Mr. T, N. Knahnaswami Aiyar, for the Ap« 
pellants, contended that the appropriate 
suit was under Order 1, rule 1, in which 
all the alleged owners should be made 
parties. A representative suit cannot he 
maintained for damages. Vide Markt v. 
Knight Steamships Oo, (1). 

The scheme asked for should not have been 
sanctioned as that relief virtually would 
result in a partition among the Mirasidars. 

Mr. T, /f. Vencatrama Sastn, for the Re- 
spondents, argued emtra. t 

JUDGMENT. — The order before us is one 
granting leave to plaintiff to sue as represent- 
ing those of his fellow Mirasidars, who have 
not opposed his application, and it was passed 
under Order 1, rule 8 of the Code of Civil 
Procedure. 

The proposed suit is brought by plaint- 
iff as a leading Mirasidar and as trustee 


(1) (1910) 2 K. B. 2021; 79 L. J. K. B. 939; 103 
L. T. 869. 


in management of certain forest land on 
behalf of the other Mirasidars, alleging 
that defendants, some of the Mirasidars, 
have treppasfled on it and removed a quantity 
of forest produce. The reliefs claimed are 
deolarattniis, an injunction, damages meaFur- 
ed by the value of the produce removed 
and, if necessary, a scheme for future 
management. 

The main objections to the lower Court’s 
order are that Order I, rule 8, deals only 
with representative suits, and that (1) as 
the plaint refers to the forest as the 
common property of the Mirasidars, their 
interest in it should he protected by a 
suit framed in accordance with Order I, 
rule 1, with all the individuals concerned 
as parties, not by a representative suit 
under Order I, rule 8, and (2) that a 
representative suit cannot he brought for 
damages. Both these contentions have been 
supported by reference to Markt v. 
Knight Steamships Co, (1), in which one of 
several shippers sued, as representing all, 
for compensation for the losses, which each 
of the shippers had incurred by the loss 
of the ship. But the main relief claimed 
in the present case resembles rather that 
in question in Duke of Bedford v. Ellis (2), a 
declaration regarding the rights of the six 
plaintiffs and other interested persons, whom 
they were allowed to represent under the 
English Order XVI, rule 9, oorrespondirg 
with Order I, rule 8 in the Indian Code; 
and following the latter case we hold 
that as regards the reliefs claimed other 
than damages, the suit is properly con- 
stituted. 

As regards damages there is no doubt 
the dictum of Moulton, L. J., in Markt v. 
Knight Steamships Go, (1) that a repreFeritati\e 
suit cannot be brought for damages. But 
it is clear that the objection is only ter 
the representative suit, as such, being for 
that relief. In fact in Duke of Bedford v. 
Ellis (2) the plaintiffs were allowed to 
claim damages, not in their representative 
capacity but on account of the acts by 
which they were individually aggrieved, the 
Court sanctioning the combination in one 
plaint of the claim by them as represent- 
atives under Order XVI, rule 9, and of 
their individual claims raising common 

(2) (1901) A. 0. 1; 10 L. J. Ch. 102; 83 L. T. 6S61 
17 T. L. B. 139. 
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questions of fact and law nnder Order 
XVI, rule 1, oorreaponding with the Indian 
Order I, rule 1. Similarly in the 
present ease two olaims are made in the 
plaint. But the combination is no more 
open to objection than that which the 
House of Lords permitted, since it is of 
the claim already referred to as made by 
plaintiff under Order I, rule 8, and of that 
which he makes alone as trustee or mana* 
ger oF the forest for damages for the loss 
of its produce and in respect of which 
there is no question of combination at all. 
These objections to the lower Court’s order, 
therefore, fail. 

It is said next that the lower Court’s 
discretion was wrongly exercised. But only 
nineteen persons actually objected to its 
order and they merely referred generally 
to some others not specified as showing 
their objection. The total number of 
Mirasidars is, we are told, about two 
hundred. The lower Court’s discretion was, 
therefore, exercised properly. Then it is 
argued that under Order I, rule 8, plaint- 
iff must sue as representative of all the 
persons interested, and that he should not have 
been allowed to sue if any of them, even 
only one, repudiated his representation. 
This does not, in our opinion, follow from 
the wording of the Order and it takes no 
account of the provision in it, enabling 
any person desiring to be a party to be 
made one. But in this connection, we 
observe that the lower Court ought not 
to have limited plaintiff’s representation 
to those who did not oppose the grant of 
leave to him before it. It should have per- 
mitted him to sue as representing all, who 
have not been made or do not apply to be 
made parties to the suit. 

Lastly it is said that the prayer for a 
scheme of management involves or will 
probably result in a partition of the 
property among the Mirasidars, and that 
permission for a repre.sentative suit with 
that object should not have been given. It is 
not clear that the suit his that object; 
in fact the scheme asked for is merely 
one for the management of the property. 
But in any case it will be for defendants 
to object to the scheme, when one is 
proposed, on the ground that it is not of 
a kind lywhich can be sanctioned in the 
suit as brought. It is not for them to 


object to the frame of the suit, because 
an inadmissible scheme may be proposed at a 
later stage. 

The lower Court’s order is modified to 
the extent stated above, but is confirmed 
in other respects. Petitioners will pay Ist 
respondent’s costs in this Court, 

Order modijied. 

M. 0. P. 


NAGPUR JUDICIAL C0M?dlSS10NER*S 
COURT. 

Second Civil Appeal No. 326 of 1916. 

February 19, 1918, 

Present: — Mr. Batten, Offg. J. C. 

QOVINDRAO and others— Defendants 
Appellants 

Ve7SU8 

GANPATHl AND OTHERS— Plaintiffs 
Respondents. 

Beu^al Regtilafion XI of 1825, 4 (1)— 

Alhivion — Acerttion^ ivheii ran hr claimed hy owner of 
adjoinivg land - Boundary line, oriyiuol, ascertainable, 
effect of — Decree, improper, whether should he passed. 

Plaintiff sued for possession of some land, on the 
ground tluxt it liad formed contigmms to his Helds by 
alluvial deposits in the bed of the river whicli 
adjoined his oceiipancy holding. The accretions took 
place in successive steps in four years. It waa 
contended for the defendants that tlie land could not 
Ih? claimed by the ]ilaintiff inasmuch as the Bengal 
Regulation XT of 1S25, section 4, did not apply to the 
case, the accession not having accrued by gradual, 
slow and imperceptible means: 

Held, that the plaintiff must sucoeed, as the only 
requirement in section 4 of the Ben&ral Regulation 
is that the accretion should bo gi-adiial, not that it 
should bo slow and imperceptible. All accessionH 
by gradual alluvion arc treated alike irrespective 
of the rate of formation, [p. 426, col. 2; p. 427, col 1.] 

The fact that the original boundary was known or 
ascertainable does not rxmdor the law of accretion 
inapplicable, [p- 4£7, col l.J 

Secretary of State v. Kajah oj Viznyavngarnm, 40 
Iiid C«g. 896 40 M 1083; 22 M. L. T. 67. followed. 

No decree should be given by the Courts which 
on the face of it is improper, [p. 427, col. 2 ] 

Appeal agaiust the decision of the Divisional 
Judge, Nagpur, dated the 23rd February 
1916, in Appeal No. 96 of 1915. 

The Hon’ble Sir B. K, Bose^ for the Appel- 
lants. 

Messrs. O, B, Deo and M, B, Bobde^ for 
the Respondents, 
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JUDGMENT.—Tbe plaintiffq respondGnta 
are occupancy tenants of two fields Nos. 3 
and 4, which adjoined the bed of the river 
Kanban. From 1896 onwards land con- 
tiguous to these fields was formed in the b^d 
of the river by alluvial deposit. The accre- 
tion amounted to 5 03 acres in 1896, an 
additional 10 07 acres in 1898, and an 
additional 3*30 acres in 1907. In 1908 the 
defendants, Malguzara of the village, took 
possession of this land, and in 1909 there 
was a further accretion of '85 acre. The 
defendants appel’ants are Malguzars of the 
villages on both sides of the river and at the 
last Settlement they were recorded as pro- 
prietors of the bed of the river. 

The plaintiffs sued for possession alleging 
that the accretions became part of their 
occupancy holding. The AdditionalJudge to 
the Court of the Sub* Judge gave the plaint, 
iffs a decree for possession but did not in 
his judgment refer to Bengal Regulation 
XI of 1825. The appeal of the defendants 
was dismi^ised by the District Judge, who 
applied the provisions of tha above Regulation 
to the case. 

The grounds of appeal are general, hut the 
learned Advocate for the appellants has 
argued the appeal under four heads. In the 
lower Appellate Court it was argued that 
the Bengal Regulation did not apply to the 
case, because the accession did not accrue by 
gradual, slow and iiii perceptible means. The 
same contention forms the first ground of 
appeal argued in this Court. The learned 
District Judge after consideration of the 
authorities summarised his conclusions as 
follows: — 

■‘I am doubtful whether the Roman Law, 
in laying down that alluvion must be gradual 
and by imperceptible increments, meant to 
insist on its being slow. The English Law, 
as it appears in the rcaume given by their 
Lordships in Lype^ v. MiMun Mohun Tha oor 

(1), insists on slowness. But their L irdships 
in speaking of the Regulation in Nagender 
Chunder Ghose v. Mahomed Es(ff (2) omit the 
word ‘slow*. In the recent Privy Council case 


(1) 13 M. I. A. 467; 14 W. R. P, C. 11; 5 B. h. R. 
p. C. 521; 2 Suth. P. C. J. 336; 2 Sar. P. C. J. r>94; 
iO E. R. 025 

(2) 18 VV. R. ^13; 10 B. L. R. 4C6; 3 Sar. P. C. .1. 
151 (P. 0.). 


of Prinath Roy v. Rinahandhu Sen i3) theiP 
Lordships have gone further and stated that 
where under English conditions the rule 
applies to imperceptible alterations, Regula- 
tion Xr of 1825, Articles 1 and 4, speak 
of gradual accession. The analogy of the 
English rule can hardly be prayed in aid 
when Indian Legislation has thus an estab- 
lished and different rule on the same subject. 
Certainly the word considerable’ in the 
second clause of section 4 suggests that 
accession may he by small jumps and still come 
under clause I of section 4. This supports 
their Lordship?’ view in the recent case that 
the Indian Regulation is not confined to accre- 
tions gradual and imperceptible much less to 
gradual, slow and imperceptible.” 

These cDuclusions of the learned District 
Judge are called in question in view of the 
fact that accretion took place by successive 
steps in four years. In every year when the 
Rood subsided a considerable accretion 
was apparent, and it is contended that in 
these circumstances the land cannot be said 
to have been gained by gradual accession 
within the meaning of the first clause of 
section 4 of the R-^gulation. My task in decid- 
ing this question is much lightened by a 
recent decision of Ayliug and Srinivasa 
Aijangar, JJ., in Secretary of State v. Baiah of 
Vizoyariagaram (4), in which the authorities 
on the subject have been exhaustively 
discussed by Srinivasa Aiyangar, J., whose 
conclusions are thus summed up by 
Ayling, J.: — 

**it seems to me the recognition of title 
by alluvial accretion is largely governed 
by the fact that the latter is due to the 
normal action of physical forces: and the 
different condition of Indian and English 
rivers is such that what would be abnormal 
and almost miraculous in the latter 
is normal and commonplace in the former, as 
pointed out by their L)rd8hips of the Privy 
Council in Srinath Roy v. IHnahandhu Sen 

(3). Such a difference cannot be ignored in 
the application of the legal principles of 
alluvial accretion: and it seems to have been 
given effect to in Bengal Regulation XI of 
1825. The only requirement in section 4 of 

(.3) 25 Ind Cas 467; ?2 0. 4S9 at p. 531; 18 0, W. N. 
1217; .1914 M. W. N. 651; I L W. 733; 16 M. L. T. 
SHI; 12 A. L. 1 19 ; 20 v!. L. J. 385; 16 liom L. R. 901; 
41 1. A. 22i (I*. C ) 

(4) 40 Ind. Cas. 896; 40 M. 10S3; 22 M. h. T. 57- 
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that enaotment is that this aooesston shoald 
be gradual, not that it should be slow or im- 
peroeptible. Abnormal changes due to sadden 
alterations of coarse and violent avulsions 
are separately provided for, but all accessions 
by gradual alluvion are treated alike, irrespec- 
tive of the rate of formation.’* 

Speaking with due respect 1 am in entire 
accordance with the view expressed by the 
Madras High Court and the first ground of 
appeal, therefore, fails. 

It is next suggested that as the boundaries 
of the plaintiffs’ fields Nos. 3 and 4 were 
already known and had been recorded by 
the Survey Department, the claim of uncer- 
tainty on which the principle of the Bengal 
Regulations is said to be based is absent. 
This question also has been dealt with in 
the judgment of the Madras High Court 
already cited. It is 8Qffi3ient to quote the 
following passage from the judgment of 
Srinivasa Aiyaiigar, J.; — 

**He (the Government I'leader) contended 
that as the extent and biiindaries of the 
plaintiff’s hinkas in the river were accurately 
ascertainable from the man ...any lands sub^ 
aequently formed, even by gradual, slow and 
imperceptible alluvion in what was the bed 
of the river in 1870, belonged to the Crown; 
and relied chiefly on the obc^ervaiions of 
the Lord Chancellor in A/Zortiq/- v. 
Chumbeis (5). This question was elaborately 
considered in Allorrifiy-Gonerril v. ^VCarthy 

(6) already referred to and the conclusion 
reached that there was no such principle 
and the fact that the original boundary was 
known or ascertainable did not render the 
law of accretion inapplicable, and the 
observations of the Privy Council at pagflf*12 
in Attorney General jor Nigeria v. Holt ^ Co, 

(7) are to the same efftJCt. The surveys in 
this case wore not within the category of the 
agri limitati of the Civil Law, ^t. Clazr Go,, 
V. hovingsUm (3), Dr. Hunter’s Homan Law, 
page 276, and Law Qaartely Review, Volume 
12, at page 353. This contention must, 
therefore, be disallowed.” Tbi.g ground of 
appeal also fails. 

The next contention is that it is possible 


that what happened was that there was 
an expo.sure of the pre-existing bed of the 
river and not a fresh deposit nf silt as 
alleged by the plaintiffs. On looking at 
the record of tie case, however, I find 
there is no foundation for this oontention. 
The appellants themselves pleaded that the 
new land had been thrown up by the river. 

It is finally argued that the map filed 
in the case shows that not all the land 
claimed by the plaintiffs can be correctly 
described as an accretion to their fields 
Nos. 3 and 4. A glance at the map 
(Exhibit P.-2.) indicates that only a por- 
tion of the land in suit is contiguous to 
other fields further down the course of 
the river. The learned District Judge in 
paragraph 3 of his judgment has noticed 
thif-; but he has not thought it necessary 
to adjudicate on the subject since there 
were no pleadings on these lines. 1 am, 
however, of opinion that no decree should 
be given by the Courts which is on the 
face of it improper. It is argued for the 
respondents that the new land adjoining 
fields wliioh do not belong to the plaintiffs 
hhould mverthelens be considered as an 
accretion to the plaintiffs’ fields because 
the bank of the plaintiffM* fields is low, 
while the bank lower down is peroipitous. 
There is no force in this argument, for 
the nccrolion must he considered to he an 
accretion to the land at the foot of the 
percipitnua portion of the bank. I must 
remand the ca.se to the lower Appellate 
Court for a decision as to what portion 
of the land claimed is an accretion to 
the fields of the plaintiff.s. Judging by 
the map, some of the hind claimed is an 
accretion to land nit the property of the 
plaintiffs. The District Judge will use his 
di.scretion as to whether farther proceed- 
ings shoald take place in his Court or in 
the Court of first instance. 

Costs will be the oost.s in the suit. 

There will be no refund certificate. 

Case remanded. 


(5) (18-9) 4 Dea. A J. 65: 6 Jur. 'n. b.) 745j 7 W. E. 
40 h 4-) B. B. 22; 124 B. K. 149. 

t6) (!911 I 2 Ir. Bop, 2fi0; 12 Ir. L. B. S39. 

(7) (1915) A. C. 599 at p. 612; 84 L. J. P. C. 98. 

(8) (1874) 23 Wall. 46 atp.69; 23 Law. £d. 69, 
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SADASIVA CHETTY V. RANOAPPA RAJOO. 

MADRAS HIGH COURT. 

Second Civil Appeal No. li^94 of 1916. 

January 25, 1918. 

Sir John Walliflf Kt.* Chiaf Jiiatio6| 
and Mr. Justice Sadasiva Aiyar. 

SADASIVA CHETTY— Defendant- 
Appellant 
tfersus 

RANGAPPA RAJOO— Plaintiff- 
Respondent. 

Suisance-OU millj erection •>/, cl cue to ihcelltny 
hoif!<e—Dischnri]e of foul (ouell find garbage --Noise-- 
Ahniement—Sioppage of worl\ right of neighhour to. 

It is an actinnablo. nnisanoe to orect an oil mill 
close to a dwellina: lioiiso from wliich foul-sinelling 
water is nl wavs di^clmrKcd and uiib(?arable noise is 
produced wbieb can be heard even at some distance, 
[p. 42S, col. 2.] 

The owner ol* tbo house ndjoiiiin^ the mill is 
entitled to ask for prohibition of the working of tlie 
mill alto)[?ether whore the nnisanoe cannot be 
abated [ p. 4.vin, col. 1 ] 

Tlie loctdity, the fpiestiou wdiothor the nuisance 
has been lonff in oxistoiico, whether the trade whicli 
causes it is commonly carried on in that locality and 
other questions of « like iiaiuro have to bo considered 
indecidinf? whether a particular business carried on 
by a neij^hbour is an actionable nuisanct'. [p. 428, 
col. 2; p. 429, col. 1.] 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Salem, in Appeal Suit No. 250 of 1915, 
(Appeal Suit No. 162 of 1914, on the 
file of the Court of the District Munaif, 
Krishnagiri, in Original Suit No. 421 of 
1913). 

FACTS appear from the judgment. 

Mr. V. L. Bthirni, for the Appellant, 
argued that the opening of a factory close to 
a dwelling house and in a non-oommercial 
locality was an actionable nuisance. The 
noise from the mill and the foul-smelling 
water that flowed on to defendant’s pre- 
mises caused inconvenience, even judging 
of the matter by the ordinary standards 
of comfort. The teat is, whether it is built 
in a place where such business is carried on. 

Mr. B Somai/«, for the Respondent, argued 
contra, 

JUDGMENT. 

Sadasiva Aiyar, J, — The defendant is the 
appellant He purchased a schoolmaster’s 
house about a year before f>uit, the 
plaintiff’s house being next door to the 
bouse so purchased by the defendant. The 
defendant is an oil monger by caste and 


he set up an oil mill of the country pattern 
in the yard of his house. The noise of 
the mill caused by the turning of the 
machine drawn by the bullocks, the state of 
the ground trodden by the bullocks and 
the droppings of the bullocks created much 
nuisance. The District Muneif found (1) 
that the machine occupied the entire 
vacant space in the defendant’s ooiiipound 
and that it has been put up very near 
the occupied portion of the plaintiff’s 
house; (2) that the machine was worked 
by the defendant both day and 

night, that the noise caused by the 
working of the machine was unbearable and 
prevented the defendant from attendirg to 
his photogiaphio work; (.3) that the nnise 
proceeding from the mill machine could he 
heard at a distance of two furlongs; and 
(4) that black, dirty, foul-smelling water 
oontaining mofqnikes and worms was foond 
in the defendant’s compound on accoont 
of the washing of the mits and of the 
oowdung stored in it, especially during 
the rainy .season. In Pollock on Torls at 
page 429, it is stated: *‘A nuisance is not 
justified by showing that the trade or 
occupation causing the annoyance is, 
apart from the annoyance, an innocent or 
laudable one. 'The building of a hV.e-kiln 
is good and profitable; but if it be built 
so near a houFe that when it burns, the 
smoke thereof enters into the house, so 
that none can dwell there, an action lies 
for it.’ ‘A tan house is necessary, for 
all men wear shoes; and nevertheless it 
may he pulled down if it be erected to 
the nuisance of another. In like manner 
of a glass house; and they ought to he 
erected in places convenient for them.’ ” So 
of a fried fish shop. "So it is an actionable 
nuispnee to keep a pig-stye so near any 
neighbour’s house as to make it unwholesome 
and unfit for habitation, though the keep- 
ing of swine may be needful for the sns- 
tennnne of man.” Then at page 426 the 
learned author says: "What amount of annoy- 
ance or inconvenience will amount to a 
nuisance in point of law, cannot, by the nature 
of the question, be defined in precise terms. 
There should be a material interference 
with the ordinary comfort and convenience 

of life..... the physical comfort of human 

existence by an ordinary and 

reasonable standard.” The locality, the 
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question whether the ntxisanoe had be‘»n 
longf in exHtenoe, whether the trade which 
causes it ia oommonly carried on in th^t 
locality and other questions of a like 
nature have, no doubt, to be considered in 
decidinsT whether a particular business carried 
on by a neighbour is an actionable nai‘»anoe. 
All these things have been kept in mind 
on, by the learned District Munsif in arriving 
at his conclusion that the business of the 
defendant is an actionable nuisance for the 
abatement of which the plaintiff could sue. 
The District Munsif says: “it is not shown 
that the plaintiff is living in the midst 
of oil mills,” The portion r.f the suburb 
where other oil mills are situated seems 
to be far removed from the locality where 
the plaintiff lives. The lower Appellate 
Court has substantially oononrred in the 
findings of the District Munsif on the points 
already referred to. The lower Courts have 
also found that the nuisance cannot be 
abated otherwise than by prohibiting the 
working of the oil mill. 1 would, therefore, 
dismiss the second appeal with costs. 

Wallis, C. J.— l do not think that there 
are suffioientlgronnds for interfering with the 
findings of the lower Courts that what has 
been done in the oirouraatances of the case 
amounts to a nuisance. 1 would dismiss the 
appeal with costs. 

Appeal dismissed. 

M. c. r. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 

Miscbllaheous Civil Appeal No. 2 or 1915. 
September 14, 1917. 

Preso 7 ii: — Mr. Pratt, J, C-, and Mr. 
Hayward, A. J, C. 

UMERMAL JANIMAL— Appellant 
versus 

Firm of BHOJRAJ-HASSOMAL 

AND ANOTHER — RB3P0N DENTS. 

Civil Procedure Code ( Act V of 1908J, 0. XXXVIll, 
r, 6, ApiMindix F, Form 6, 8ch. Tf, para. 16 — Surety 
bon. I jor property nought to he attached before judg- 
nbent — Suit referred to arbitration — Decree in terms 
of award — Surety, fiahility of-^Contract Act {IX of 

1872), «. 138. 


When a eiuit is referred to arbitration and the 
Court pronoiinooB judsrment for the amount of the 
award, rhe amount is “adjudged” by the Court, [p. 
coL a.] 

A surety i?avo security under Order XXXVIII, 
rule 5 of the Civil Procedure * ode for tlie value of 
the property sought to bo attached before judgrneui. 
The suit was referred to arbitration and a decree 
having been made in the terras of the award, it was 
sought to bo oxocutod against the surety; 

that the reference to arbitration was an 
ordinary incident in the suit and the amount award- 
ed was in a judgment against tlic defendant and 
was one for which the suretv was liable, [p. 430, col. 
10 

Appeal against the decision of Mr. H. N. 
Orouoh, A. J. 0. of Sind. 

Mr. Kalumal Pahloomal, for the Appel- 
lant. 

Mr. fsardas Ortdharam, for Respondent 
No. 1. 

.lUDGMKNT. 

Pratt, J, C. — This is an appeal from an 
order passed by ibis Court in its District Court 
Jurisdiction allowing execution to proceed 
against the surety. 

The appellant Umer had given security 
under Order XXXTIII, rule 5, for Rq. 1,800, 
the value of the property sought to 
be attached before judgment. The suit 
between the parties was referred to arbitra- 
tion and a decree was made in the terms 
of the award, and it is this decree of which 
exeoution is sought against the appellant 
surety. 

The surety contends that he is not liable 
to satisfy the amount of that decree, firstly^ 
because that amount has not been “adjudged” 
by the Court as provided by the terms of 
bis bond, see Form No. 6 of Appendix F 
of the Civil Procedure Code; and secondly^ 
because the reference to arbitration was 
not contemplated by him when be executed 
the bond. 

There is no force in either of these 
objections. 

When a suit is referred to arbitration, 
the Court pronounces judgment for the 
amount of the award; see paragraph 16 of the 
arbitration schedule. The amount is, there* 
fore, adjudged by the Court. 

The second objection proceeds on the 
assumption that the liability of the surety 
is affected by section 138 of the Contract 
Act. But that section has no application, 
for, as pointed out by the lower Court, the 
relation of the debtor and creditor did not 
exist between plaintiff and defendant at 
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the time the bond was exeoated. The 
utmost that the appellant oan eontend is 
that he bound himself to pay what the Court 
adjudged, and not what the parties settled 
between themselves as the result of a 
compromise which might be cjllmive and 
in fraud of him. But that is not the case 
here. The reference to arbitration is a 
proceeding incidental to the coniuot of the 
suit and this has been decided in the case 
of Srikishen Roehumat v. Relumfil Parinnial 

(1), following the case reported as FavieU 
V. EiUern Counties Railwiy Co. (2). 

Whether an amount arrived at by a com- 
promise between the parties is an amount 
which the surety is lidhlo to pay nnier 
the terms of thi.s bond is not a question 
which arises in this appeal. Mr. KUnmal 
refers to the case of Tatum v. Evms (o). 
But that was a very special case, for the 
compromise decree was a consolidated decree 
in two suits; the surety had given a bond 
in one suit only; the decree made an 
order affecting the sureties* liability and it 
was, therefore, held that looking at the 
substance of the thing there was not 
an awarding of such sum as the Court 
should think fit. Farther, the Judge took 
care to say that he would not go to the 
length of laying down that in no case, 
where a person gives security as a surety, 
is be liable when the judgment is obtained 
by consent. 

On the whole 1 am of opinion that the 
reference to arbitrafi.)n in this case was 
an ordinary incident in the suit and the 
amount awarded was in a judgment passed 
against the defendant and is one for which 
the surety is bound. 

I would confirm the decree of tlie lower 
Court and dismiss this appeal with 
costs. 

Hayward, A. J. 0. — I concur. I think no 
sufiioient ground ha^ be’^n shown in this 
case to justify our bolding that the surety 
was released by the award decree between 
the parties. But 1 dosiro to guard myself 
against holding than in no case would a 
surety be entitled to claim the application 
of the equitable principles underlying 

(1) .34 hill. Cas. 845; 9 R. h. K. 18.3. 

(2) (184S; 17 h. I. Ex. :i97: 2 Ex. 344; 6 D. & L. 
54; 76 K. Jl. 615; 154 E. E. 525. 

(3) U886) 54 L. T. 336. 


section ltS3 of the Contract Act in respect 
of a bond given under the Civil Procedure 
Code. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Appeals Nos. 192 and 193 of 1915. 

January 29, 1917. 

Prfseni:— Sir John Wallis, Kt., Chief 
Justice, and Mr. Justice Seshagiri Aiyar. 

P. M. A. MUTHIaH CHETTY and others 

— PLAiNllKNS Nos. 2 TO 5 — APPELI ANTS 
t'€TSUS 

P. R. ALAGAPPA CIJETTY and 

ANOTHB II — DkFKN D»NTS - RESPONDENTS, 
LimUniion AH (/.Vo/ hiOM, 8Wi. /, 89, 90— 

Pritictfial and atjenl ‘■-Accotntls, suit fin\ of mimeija 
rnti uMcd to agent — Mi,<a}yplic(itinn of monrijs — Lh/ii- 
tat ion f rontme ncvnuoi t of — Agcneif^ termination vf, 

A gaiit ]>y a principal for aiurouiits of mcmo.vs 
nit rusted to liis agent, la governed by Article 89 
of the Liiiiiiation Act, even tlioiigli tliero are aver- 
riieiits in the plaint Unit tlie agent either through 
lU'gligeuce or mi.'^coiidiict h:m misapplied the inoneyB 
in an ininiif liot isocl innnner. []>. 43 •, eol. 1.] 

The words “other suits” in Article 9t» of tlio Limlia. 
tion Act show' that that article not include suits 
wJiicIi piopcriy conic within Article S9.[p. 4M, eol. l.j 
(heat Jvsnutnrf Co., of Nnn Ytnk v, 

(1N7» ) 9 ( h Ap. t2.5;43L. .1. Ch 741; 30 
L. 3’ 661, distingiiiphed. 

Such nuitters as the liahility of the agent for 
wilful default and to account for moneys that should 
Jiave cc.nit* to Jn’s hamls c(. me within the scope of an 
ordinary iiiniiey account and are governed by 
Article 89. [p. 4.31, coKs. J & ] 

The term illation of an agency is a question of fact 
for the piirpoBCH of Article 89 of the Limitation Act 
and the agency must bo considered as hiuving 
ioriiiinatcd wlien tlic authority of the agent is 
revokcfl, or the agent renounces the agency'- or the 
business of the agency is corrqilotcd, which is pra.c- 
tically another case, of revocation or clcterxniTiation 
of authority, [p. 431, col. 2.] 

Appeal against the decree of the Temporary 
Subordinate Judge, Sivaganga, in Original 
Suit No. 9 of 1914. 

Mr. A, Krishnasami Ayyar, for the 
Appellants. 

The Hon’ble. Air. S. Srinivasa Ayyangar^ 
(Advocate General) (with him Messrs. 
JST. Bashyam Ayyangar and N, M. Malim 
Sahib), for the Respondents. 
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JUDGMENT. 

Wallis, 0. J. — In the first of these 
Oftses—— Appeal No. 192 of 1915, the bub- 
ordinate Judfire has dismissed a sait 
broaght by the principals a^^ainst an agent 
and his son to recover a specified sum 
of money particulars of which are set out 
at length in the plaint, and those parti- 
culars show that what they are really 
seeking to do is to make the first defendant 
account for the moneys which they en- 
trusted to the first defendant. 

The main ground of complaint taken by 
the plaintiffs in their plaint is that the 
first defendant lent moneys of the princi- 
pals to persons to whom he was not 
authorised to lend them, and Mr. Krishna- 
sarai Ayyar for the appellants has tuk^n 
the point that this case is governed by 
Article 90 of the Limitation Act, which 
provides for 

"other suits by principals against agents for 
neglect or misconduct,” 

and not by Article 89 which deals with suits 
"by a principal against his agent for 
moveable property received by the latter and 
not accounted for.” 

Now the use of the word ‘other* in 
Article 90 shows that that Article does 
not include suits which properly come 
within Article 89, and we think that this 
is really a suit for a mere money account 
which comes within Article 89, 

Mr. Krishnasarai Ayyar has relied upni 
Great Western Insurance Co. rf New York v. 
Gnnl’iffa (IL In that case it was .sought, in 
taking an account by a principal agr.inst his 
agent, to hold the agent responsible for the 
loss which had occurred to the principal 
by the agent's failure to insure certain 
goods, that is to Fay, for failir g to carry 
out the instructions of the principal by 
spending moneys of the principal in a 
particular manner, and L >rd Justice James 
held that that did not coine within an 
ordinary money account. In an ordinary 
money account the aooniiiiting party i.s 
asked to account for the money.s whicli 
have come to his hands and to pay over 
the balance, and where the account is on the 
footing of wilful default, he may be held 
liable, not only for the moneys wliich have 
come to his hands, but aNo for moneys wiiich 
(1) 11874) 9 Ch. Ap. 525: 43 Ia J. Ch. 741; 30 L. 
T.66I. 


ought to have come to his hands; and if 
he is showu) in taking such an account, to 
have applied moneys in a way in which 
he was not anthoriaed to apply them, the 
result is that he is not allowed credit for 
that sum in taking account. That is the 
ordinary practice in taking accounts and 
it seems to us that there is no reason for 
holding that the matters pleaded in this 
case should not comi into an ordinary money 
a cconnt. As I have said. Great Western 
Insurance On, of New York v. Gunliffa (1) itself 
and also the illustration put there of an 
attempt to make a solicitor liable for his 
negligcrico in the conduct of an action 
when taking an account in respect of his 
client’s moneys — those are oases of a 
different nature from the present. 

Therefore, in our opinion, in this case, 
Article 89 was rightly applied. 

Then the question arises as to whether 
this case was properly disposed of with 
regard to that Article. Now the Judge 
has simply held the suit to be barred on 
the authority of a decision of my learned 
brother and myself in Venkaiaclialam Ghetty v. 
Narayanan Ghetty (2). All we decided in that 
case was that termination of agency is a 
question of fact for purposes of Article 89 
of the Limitation Act and the agency omit 
be considered as having terminated when 
the authority to the agent is revoked, or the 
agent renounces the agency or the business 
of the agency is completed, which is practi- 
cally another case of revocation or determina- 
tion of authority. Now that must be a ques- 
tion of fact in eacli case to be decided upon 
the evidence. 

We do not think the case is suliioiently 
clear upon the pleadings to enable ns to 
dispose of the case without taking evidence, 
and we have, therefore, decided to call for 
a finding upon fresh evidence as to whether 
the suit is barred under Article 69. We 
think it necessary, however, to say that 
we consider this question depends upon 
the question when the authority of the 
agent to represent the principal ceased, and 
that it docs not depend upon the question 
as to the agent’s obligation to take back 
a salary chit and pass his accounts with 
the principal. Fresh evidence may be taken. 
The {hiding will be submitted in two months 


(3) 26 Ind. Cas. 740; 39 M. 376; 28 M. L, J. 140. 
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from this date and seven days will be 
allowed for filing objections. 

[The connected appeal was then taken up, 
but the decision in that appeal does not 
contain any law point. — ^i] 

SeshaGHU Aiyab, J. — I agree. 

M. C. P. 

Appeal allotcbd; 
Case remanded. 


PATNA HIGH COURT. 

Letters Patent AppeaIi No. 92 of 1917. 

March 4, 1918, 

Presenli — Sir Dawson Miller, Kt., Chief 
Justice, and !Mr. Justice Mullick. 
Sheikh LATAFAT HUSSAIN—AppEtLANT 

versus 

Kumar KALIKBR NAND SINGH- 
Respondent. 

Jtivcord of Uftjhtf, entry in — Dedarntory suit for 
correction, of entry —Knfrivii in tiro nnisecutivc records — 
Sait for correction of enf I y in second record^ mntnfain* 
ability of — Limitation- Act (IX of 1908^, s, 120 — /.iimj- 
iaiion — Fresh can^-^e of act ivn. 

Whero fJiore arc two coiisecutivo linallr published 
Records of Wij^hts, it is cronipelent to aparty ag^'rieved 
by the socond to ask for :i declaratiou in rcsjicct of 
tho second record without first displacing any pre- 
judicial entries in the first record, [p. 433, col. 2.] 

Where there was an entry in the Record of Rights 
prepared in 1888-89 against the plaintiff and then 
again there w as u similar entry in the record prepared 
ill I90B: 

llch\ that the entry in I90(i was ii fresh invasion 
of the plain tiff’s right, so that the plaintiff* ivas entitled 
to sue for the correction of the record wdtliin six 
years of the second entry, [p. 433, col, 2.] 

Appeal from a decision of Mr. Justice 
Atkison, reversing the deoie of the District 
Judge, Purneab. 

Messrs. Muhammad Mustafa Khati and Arnir 
Ilossain^ for the Appellant, 

Syed Muhammad Tahir^ for the Res- 
pondent. 

JUDGMENT. 

Mollick, J. — On the lOfch June 1905 
the let and 3rd party defendants made 
an objection before a Settlement Officer 
conducting a settlement under Chapter X 
of Act VIII of 1885, to the effect that 
the lands in suit, measuring an area of 
IS bighas^ 3 cottahs 16 dhurs had been 
wrongly recorded ae the lakhtraj estate 


of the plaintiffs. The obiectois succeeded 
before the Settlement Officer, and on the 
12th January 1906 a final record was 
published oonlaining entries in accordance 
with the Settlement Officer’s decision. On 
the 11th January 1907 the suit out of 
which the present appeal arises was instituted 
before the Mnnsif of Purnes, for a declara- 
tion that the entries in the finally publish- 
ed record with regard to the lands in 
suit were incorrect. The suit was decreed 
by the Mnnsif, but was diemissed on appeal 
by the District Judge on the 30th Novem- 
ber 1908. There was then a second ap- 
peal to the High Court of Calcutta, with 
the result that the case was remanded to 
the District Judge for a decision upon 
the merits. I have to explain here that 
the District Judge who disposed of the 
case on the 80th November 1908 was of 
opinion that no civil suit for a declaratior, 
such as had been given to the plaintiff a 
by the Munsif, would lie and that the 
proper remedy of the plaintiffs was by way 
of an application under section 106 of the 
Bengal Tenancy Act for the settlement 
of a dispute to the Revenue Officer. The 
High Court of Calcutta held that this 

position of the law had been mieoonceived 
by the learned Judge and that a suit 
in the Civil Court would lie to declare 
that the entries in the finally published 
record were incorrect. When the case 

went back to the District Judge on remand, 
the decree of the Mnnsif was confirmed. 
The learned Diptriot Judge found that in 
regard to 9 highas 10 cottahs 16 dhurs 

of the land in suit the plaintiffs had estab- 

lished a title by purchase made in 18^5, 
shewing that this area was part of the 
lakhtraj estate of one Mr. Beaufort. As 
regards the remainder of the land the 
learned Judge found that the plaintiffs 
had been in adverse possession for more 
than 12 years and that they had, at the 
time that the finally published record of 
1906 was published, acquired a complete 
title as against the defendants. Against 
this decree of the learned District Judge 
a second appeal was again preferred to 
the High Court. That appeal came before 
a learned Judge of this Court sitting 
alone for the hearing of second appeals 
and the learned Judge of this Court, dis- 
agreeing with the learned District Judge 
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dismissed the whole sait on the ground 
that it was barred by limitation. It 
appears that an issue on the question of 
limitation was raised in the Court of the 
Munsif but there was no distinct finding 
upon it. In the Court of the District 
Judge who last heard the case it was 
raised somewhat faintly, and the learned 
Judge came to the conclusion that as 
the suit had been brought within 12 years 
of the disposal of the objection case before 
the Settlement Officer in 1905 the suit 
was within time. The learned Judge of 
this Court, however, has gone upon a differ- 
ent ground and in order to consider his 
objection to the plaintiffs* suit it is neces- 
sary to take it in two parts. With re- 
gard to that portion in respect of which the 
plaintiffs have established their title by pur- 
chase from the 4th party defendants, the 
learned Judge finds that in 188S or 1839 
a survey and settlement under Chapter X 
of the Bengal Tenancy Act as it then stood 
was made by a Revenue Officer and that 
in the course of that settlement the land 
in dispute was recorded as belonging to 
the Patni tenure of the first party defend- 
ants in Mouza Chandi Katwa and that 
it was in the actual possession of the 2nd 
party defendants as occupancy raiyats. In 
the opinion of the learned Judge of this 
Court the plaintiffs having failed to bring 
a suit to correct the entry in the finally 
published settlement record of 1SS8-89 within 
six years of publication, it is no longer 
competent to them to bring a 

suit for a declaration that the record of 
1906 is wrong. 

The contention is that as the prayer 
in the present suit substantially involves 
a correction of the record of 1888-89, 
the plaintiffs cannot be indirectly 
allowed to obtain a declaration which 
is barred by the law of six years* 
limitation. Now this raises the ques- 
tion as to what is the precise scope 
of the present suit. The present suit 
does not in any way concern itself with 
the entry in the Record of Rights published 
in 1888-b9. It in terms only seeks for a dec- 
laration that the record of 1905*6 is incorrect. 
Section 11 1 A of the present Bengal Tenancy 
Act clearly confers the right to the plairAt- 
iffa to obtain a declaration in the terms 
of section 42 of the Specific Belief Act. Is 

28 


there anything in the law which compels the 
plaintiffs to ask for a declaration in respect 
of the previous record before they can obtain 
the reliefs they now seek P The learned 
Vakil for the respondents before us has 
been unable to show any direct authority 
in support of his contention, but he has 
suggested that the case of Ahhar Khan ▼. 
Turahan (1) is authority for the proposition 
that in the present case time began to 
run against the plaintiffs upon the publica- 
tion of the first record. 1 have carefully 
examined this case and I can find nothing 
in it which supports the general proposition 
that where there are two consecutive finally 
published Records of Rights, it is incompetent 
to a party aggrieved by the second to ask for 
a declaration in respect of that second record 
without first displacing any prejudicial entries 
in the first record. On the contrary this 
case is authority for the proposition that 
a plaintiff seeking a declaration is entitled 
to sue upon each successive invasion of his 
right, and the learned Judges of the Allah- 
abad Court cite with approval two other 
judgments o their Court recognising this 
principle, namely, Hahi Bakhsh v. Harnam 
Singh (2) and Robert Skinner v. Shankar Lai 
(8), The same principle has been recognised in 
this Court in Brij Bihari Singh v. Sheo Shan^ 
kar Jha (4) and Rarnji Rim v. Sadhu Saran 
hil (5). In each case it must be seen whether 
the invasion upon which the plaintiffs seek to 
base their cause of action was in fact 
an invasion or not. In Akhar Khan^s case 
(1) above cited their Lordships of the 
Allahabad High Court dismissed the suit 
on the ground that where an adverse 
entry was made in 1895 in a settlement 
record and the plaintiff in 1903 failed to get 
that entry corrected by the Revenue Officer, 
such subsequent failure did not constitute 
a fresh invasion of his right. But that 
is not the case here. Here it is clear 
that in 1906 a fresh invasion of the plaint- 
iffs* right occurred. They may have had 
a number of reasons for not pursuing their 
remedies in respect of the previous entry. 

(1) 1 Tnd. Css. 557; 31 A. 9; 5 A. L. J. 637; A. W. 
N. (1908) 252; 4 M. L. T. 444. 

(2) A. W. N. (1898) 215. 

(3/ 1 Ind. Cas. 550; 31 A. 10 notci 5 A. L. J . 038 
note. 

(4) 39 liid. Cas. 85; 2 V. L. J. 124; 1 P. L. W. 434; 
(1917) Pat. 108. 

(5) 41 Ind. Cas. 11; 2 P. L, J. 493. 
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The entry did not create or extinguish any 
rights. It did not affect their title. It is 
found that they were in possepsion and there 
was no reason whatsoever why they ehould 
put the law in motion, for an owner in 
possession is not bound to sue upon every 
ohallenge to his rights. On the other 
hand in 1906 if they were of opinion that 
it was to their advantage to rebut the 
presumption create tl by the entry adverse 
to them, then although that entry in terms 
repeated the cuitents of a previous entry, 
there does not seem to be anything in 
the law which debars them from counting 
time from the date of the second entry. 
It is admitted that the suit is within 
the period of limitation under Article 1‘20 
if time began to run from the 12th Janu- 
ary 1906. The case is not similar to 
Amir ud- Din v. Saidur Rahman i 6), where it 
was held that a plaintiff cannot by changing 
the form of his suit orunt a fresh period of 
limitation if in fact the real object of his suit 

to obtain a declaration sucb as ia contemp- 
lated by section 111 A of the Bengal Tenancy 
Act. That case has no bearing on the facts 
of the present case. Therefore, if the plaiiit- 
iliV title ia not extinguished and if being 
in possession they were not called upon 
to bring a suit to declare their possession, 
then 1 see no reason why they should 
nut be allowed to get a declaration that 
the Record of Rights of 1906 was incorrect. 
The learned Judge of this Court has relied 
upon the case of Reeves v. Butcher (7). 
That case followed Hemp v. Garland (P). 
Both those oases were based upon an Eng- 
lish Statute of Limitation in regard to the 
recovery of debts the payment of which 
had been contracted for in instalments. 
It was held that if the contract was that 
upon the failure to pay any instalment the 
whole debt would become due, then if the 
creditor omitted to sue within the six 
years allowed by Statute from the date of 
the Bret default his remedy to recover 
not only the instalment but also the whole 
debt would be haired. Article 75 of the 
present Indian Limitation Act has made 
a slight change, but it also recognises the 

(6) Tiid. Cas. 1 F. L. J. 73. 

(7) (IJ-90 2 Q. b 6C9j (0 h. J. Q. U. 619; 65 L. T. 
329; 39 W. K. 626. 

18 ) ( 1843 ) 4 g. B. 6)9; 3 (i. J). 402; 12 L. J. (,». B. 

J34i 7 Jui. 302i 114 B K. 191; 62 IL H. 423. 


principle that omission to sue for the 
first default within the statutory period 
would ordinarily render the creditor incom- 
petent to recover the whole debt. That 
principle has no bearing upon the case 
before us. Here time began to run against 
the plaintiffs upon the publication of each 
record, that ia to say, upon each invasion 
of their right, and they do not seek to 
violate the principle that time must run 
from the earliest moment. So far, there- 
fore, as that half of the land in suit 
which baa been found to be situated within 
the plaintiffs* purchased lakhiraj estate is 
concerned, the suit is within time and 
the decision of Mr. Justice Atkinson is, in my 
opinion, wrong 

There remains the other half of the pro- 
perty. The position in regard to this ia 
that the District Judge finds that the plaint- 
iffa obtained ptsse^sion in 1885 and that 
although the land ia situated within the 
revenue-paying Mauza of the Ist party 
defendants, the plaintiff.s have by adverse 
possession acquired a complete title. It 
is contended by the defendants that as 
that title matured not later than 1897, 
the plaintiffs were bound to bring a suit 
within six years of 1897 in order to ob- 
tain a declaration that tluy bad acquired a 
prescriptive title by adverse possession. 
It is, therefore, urged that as the present 
suit was brought in 1907 it is out of 
time. Now it is quite clear that the 
plaintiffs were not bound to bring any suit 
at all for a declaration that they had 
acquried a prescriptive title. Their suit 
in 1907 was for the purpose of dispelling 
the cloud which threatened their l:lle in 
the shape of the eiitr 3 ' in the Record of 
Rights of 1906. 1 see no reason why they 
should not 1)6 entitled to a declaration un- 
der section 42 of the Specific Relief Act; 
for being in posBessioii all that they could 
demand was a mere declaration. The learn- 
ed Vakil for the respoiidentB is unable 
to cite any authority which requires every 
person who has acquired a title by adverse 
possession to bring a suit for a declaration 
that he has acquired such title. So far 
as the entry of 1888-1889 is oonoerned, 
the plaintiffs had not at that time per- 
fected their title and conpequently the entry, 
so far as it shewed the title of the Ist 
party defenduntr, was correct and the 
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plaintiffs were not competent at that time 
to bring any suit for a declaration regard- 
ing the correctness of that entry. Here 
the cause of action in respect of the entry 
in the Record of Rights clearly arose when 
the record was finally published in 1906. 
The result, therefore, is that with regard 
also to this second half of the land in suit 
the bar of limitation does not apply and 
the plaintiffs, having brought their suit 
within six years of the publication of the 
Record of Rights of 190(5, are well within 
time. The result is that the judgment 
oi the learned Judge of this Court will 
be set aside and the appeal decreed with costs 
in all Courts. 

Miller, C. J. — 1 agree. 

Appeal alloiced. 


MADRAS HIGH COURT. 

Okioinal Sine Appeal No. 50 of 1915. 

March 13, 1916. 

Present : — Sir John Wallis, Kx,, Chief Justice, 
and Mr. Justice Phillips. 

RANGA ROW and another — Defendants — 
(Appellants 
versus 

RAMATHILAKAMMA— Plaintiff- 
Respondent. 

^ Eaftcmeutti Act (V o/ 1882), s. 4 — Windows, right 
to open and shut into another' i land, acquisition oj, as 
casement — Injunction to lower level oJ roof to enable free 
movement of window. 

The right tu open uniT .shut wintlowH and slmttera 
into adjoining laud can be acquired ub an easement 
within tlic moaning of sootiou 4 of tlio EuBCiiiciits 
Act [p. 436, col. 1.] 

Where defendant built liis house opposite to the 
window of the plaintiff’s house which had been in 
existence for 30 years, with the result that the 
oaves of the defendant’s roof rose above the level of 
the plaintiff’s window and the shutters of the latter 
could not bo shut and opened as usual: 

Held, (1) tliat tke plaintiff had au easement to 
swing on the shutters of hia window into the defend- 
ant’s land; [p. 436, ool. 1.] 

(2) that it was competent for the Court to issue 
au injunction to the defeudaui to lower tlio roof of 
his house so as to enable the plaintiff to shut and 
open the window freely, [p. 436, col. 1.] 

Appeal from the jadgmeot of Mr, 
Justice Kumaraswami Sastriar, dated the Ist 
March 1915, io the Ordinary Original Civil 


Jurisdiction of the High Court in Civil Suit 
No. 252 of 1914. 

Messrs. F. (7. Seshachariar, 0, Venkata- 
suhharamiah and M. RagJiavacharit for the 
Appellants. 

Mr. K. Bamnath Shenai, instructed by 
Mr. C, Vijaraghavulu Naidu, for the Re- 
spondent. 

JUDGMENT.— This is a suit for a 
declaration that the plaintiff is entitled to 
an easement of light and air and for an 
injunction restraining the defendants from 
interfering, in certain respects, with the 
enjoyment by the plaintiff of her house 
and window. The facts as found by the 
learned Judge (and we see no reason to 
differ from his conclusions) are as follows; — 
The plaintiff’s house adjoins the defendants* 
house to the north and in the plaintiff’s 
southern wall there is a window, which 
has been in existence for nearly 30 years. 
The defendants have recently re-bnilt the 
portion of their house opposite to this 
window, with the result that the eaves of 
the roof are now above the level of the 
plaintiff’s window sill and the shutters of 
the plaintiff’s window which open outwards 
cannot now be shut and opened as usual, 
because the defendants’ roof obstructs their 
movement. The defendants have also con* 
s true ted a channel to catch the rain water 
from their roof, which runs on the same 
level as the plaintiff’s window sill and 
encroaches on plaintiff’s wall and finally 
discharges into the plaintiff’s courtyard. 
The water from this channel also over- 
flows at times through the window into 
the plaintiff’s bed room. In the room 
opposite the plaintiff’s window the defend- 
ants have constructed two chimneys, one 

feet and one 5 or 6 feet from the window 
and the smoke from them goes into the 
plaintiff’s room. The learned Judge has 
accordingly granted the declaration prayed 
for and an injunction ordering the defend- 
ants 

(а) to remove the two chimneys op- 
posite to the said window and adjacent to 
it ; 

(б) to lower the roof of the bouse and 
ground No. 8, Ramanuja Iyer Street, 
George Town, Madras, opposite to the said 
window BO as to enable the plaintiff to 
open and close the window doors freely 
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to the width of the said window by one 
foot ; 

(c) to re* align the channel in such a 
manner as to prevent the rain water from 
flowing into the plaintiff’s room or into 
any portion of the plaintiff’s house; and 

id) to remove two inches along the 
whole drain which encroaches on the wall 
of the plaintiff’s said house. 

There is no appeal as regards (<i), and 
as regards (c) we need only say that defend- 
ants have failed to prove that they have 
any right to discharge water on to plaint- 
iff’s premises and consequently the plaintiff 
is entitled to an injunction restraining 
them from doing so. 

The two orders to which objection is 
ohiefiy taken are (a) and (h). It has been 
found that defendants have not caused any 
serious diminution of light and air, but tbe 
smoke from the two chimneys pollutes the 
air passing into the plaintiff’s house. As 
one of the chimneys discharges directly into 
the plaintiff’s window from a distance of 
1^ feet, it is clear that a substantial nuisance 
must be caused, and of this we have 
evidence on the plaintiff’s side. The 
chimneys have been newly constructed and 
the appropriate relief is to order their 
removal as being a nuisance to the plaint- 
iff. Objection is taken to order (6) on 
the ground that the plaintiff, having only 
an easement of light and air. can have 
no right to open the shutters of her 
windows outwards and that such a right 
cannot be acquired as an easement. It is 
not suggested that the outer shutters have 
not been in existence ever since the window 
was made and consequently if any right 
can be acquired, plaintiff has acquired such 
right by prescription. It is contended on 
behalf of defendants that a right to open 
and shut windows cannot be held to be 
an easement, but Mr. Seshachariar is unable 
to quote any authority in support of his 
contention. The right appears to be an 
easement within the meaning of section 4 
of the Easements Act, for it is a right 
which the plaintiff, as owner of her house 
and site, has, as such, for the beneficial 
enjoyment of that land to do something, 
». e., to swing the shutters upon certain 
other land not her own. A similar right, 

2 . e., the right to hang clothes on a line 
libove another person’s yard was regarded 


NATH BOSE. 

as an easement in Drewell v. Toivler (1) 
and in America the same right of swinging 
shutters over a passage way was also 

regarded as an easement (Jones on Ease- 

ments, section 10). This being so, we 
agree with the learned Judge that the 
plaintiff has acquired such an easement. 
It would be impossible to make an accurate 
estimate of the pecuniary damage sustained 
by the plaintiff in respect of the several 
injuries caused by the defendants and 

consequently an injunction is the only 
appropriate remedy. Defendants cannot 
complain of any hardship, for they dis- 

regarded the plaintiff’s notice in writing 
given before the erection of their roof and 
even denied all the plaintiff’s rights. 
The appeal is accordingly dismissed with 
costs. 

Appeal duinissed. 

M. c. I*. 

(1) (1832) 3 B. t'C xVa. i L. J. K.B. 228; HO K. 
R. 268. 


PRIVY COUNCIL. 

Appeal from Caliidtta High Court. 

June 21, 1917. 

Present : — Lord Dunedin, Lord Shaw, 

Lord Sumner, Sir John Edge and Mr. Ameer 
Ali. 

KHULNA LOAN COMPANY, Limited 
— Appellants 
versus 

JNANKNDRA NATH BOSFJ and others— 
Respondents. 

Civil Pi'ttcetlurc Code (Art V i>f 1008J, s. 4-H — Liiiii- 
fid ion Ael {IX of 1908), Sch J, Art. 182 — Fj.rcciition 

— Mortyciiie decree dircctiny niortyoycd. properfics In he 
aold. and in case oj deficienry balance (o he real iacd. from, 
other propertirti and pcrsofiii of judyment-dehtors — Limi- 
taiion^ commencement of. 

A Tiiortgjii^u (locruo tliMt tiie iiiurtji^agecl 

propcsrtics sliould bo sold and that if ilio salc- 
procoeds pi*ov(?d iiisutlicioiit, tlio balaiico should bo 
realised IVoiii the oilier properti(3B and the persons 
of the judgmcnt-debtoi-s. An application for execu- 
tion of the latt(>r part of the docu-eo was niade iiioro 
than twelve years after tlie date of the decree: 

HcZd,(l) that under section 48 of the Civil Procedure 
Code time began to run from the date of the decree, 
and not from the date when the liiuitgaged properties 
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wore sold and that the application was, tliereforc, 
barred by tinin; 

(2) that the direeiton in Uio decroo was not a 
direction to piiy money at a onrtaiu dato within tlie 
Tnoaning of clause (7) of Article 182 of Sehodiilo I 
of tho Limitation Act, as the date of tlio sale of the 
mortgaged properties was not certain. 

Appeal from the judgment and decree of 
Mr. Justice Coxe and Mr. Justice Ray, 
dated the 4th June 1913, reported as 24 Ind. 
Gas. 35* 

FACTS. — This appeal arose out of tho ezeeu- 
tionof a mortgage decree. It was directed in that 
decree that the mortgaged property should be 
sold, and if the proceeds of the sale were in- 
sufficient the balance should be realized from 
the other properties and the persons of the 
judgment- debtors. The application was pre- 
sented more than 12 years after the date 
of that decree. The learned Subordinate 
Judge held that there were virtually 
two decrees at that time and that the period 
of 12 yerrs did not run until what he 
regarded as the second decree under section 
90 of tho Transfer of Property Act, 1882, 
became operative and capable of execution. 
Accordingly, he held that the application 
was not barred. 

The judgment- debtor appealed to 
the High Court, which held that limi- 
tation began to run from the date of the 
decree asiSxed under Order XX, rule 6, Civil 
Procedure Code, and the application was 
consequently barred by time See 24 Ind. 
Cas. 35. The decree- holder appealed 
to His Majesty in Council. 

Mr. A. M, Vunne^ for the Appellants. 
JUDGMENT. 

Lord Dunedin. — Their Lordships do not 
see any reason to differ from the judg- 
ment of the High Court in this case. They 
will, therefore, humbly advise His Majesty 
to dismiss the appeal. As the respondents 
have not appeared, there will be no order as 
to costs. 

Appeal , dismissed. 


MADRAS HIGH COURT. 

Appeal No. 209 of 1916. 

November 21, 1917. 

Present : — Mr. Justice Abdur Rahim and 
Mr. Justice Oldfield. 
CHALIKANI VENKATA RAYANIM 
GARU ANb OTHERS— Defendants Nos. 3, 

8 AND 12 — Appellants 

versus 

Sri RAJA VATSAVYA VENKATA 
SUBHADRAYAMMA JAGAPATHI 
BAHADUR GARU and others — 
Plaintiffs Nos. 1 and 2 and Defendants 
Nor. 2 and 25 — Respondents. 

Trtuutfer of Pro^xirty Act {IV of 1882), «. 84 — 
Tender^ what in — Ihufruchianj mortgage — Reqaiaitioa 
hy morfgotjor for statement of accounts and expi'essiou 
of readiness to^Hiy^ whether constitutes tender — Assertion 
hy mortgagee of title in himself, whether causes cessation 
oj interest — Legal Praclit toners Act {XVIIl of 1879), 
rules under, ?•. 41 — Case involving large pecuniary value 
— Two sets of fees, award of. 

Thf» iiioro oxprcRaioii of willingnoRR on the port 
of a nH)rtgagor to pay tlit> amount- duo on tho mort- 
gjigo cannot, uniowiit to a iondor within tho moaning 
of soct.ioii 84 of ihe'rrauHfer of Property Act. [p. 4JW, 
cols. 1 iS: 2. ) 

Tho aRBcrtioii of a Liilo by tho mortgagee in 
himself, ooiqdod with a Btateiiient of the amount duo 
by the inort.gagor on tho mortgage in reply to a 
requisition by tlio latter for accounts, will not amount 
to a diRpoiiRaiion of tender, nor cauBO a ceBsation of 
intorest as from that date. [p. 438, col. 2.] 

Daynhhai JHpehand v, Jhillnhhrnm Dayaram, 8 U. 
U. C. K.. 1311, Owners of tlw “.Vo/'iya?/” v, Ashb-urner, 
(1865) 3 Moore P.C. (n. b.) 24o; Hr. & L. 404; 11 
Jar. (n. 8.) 802; 13 L. T. (n. s ) 60; 13 W. R. 1085; 16 
E. R.y2; 140 R. R. 62; TTarcndra Lai Rai Chowdhri v, 
Maharani TJasi, 28 C. 667; 28 I. A. 89; 5 0. W. N. 

636; 11 M. L. J. 17 1 j 8 Sar. P. 0. J. 48 (P. 0.) and 
OviHmi'ar Saha y. Jadab Chandra, 32 lad. Gas. 637; 
22 C. L. J.362; 200. W. N.6H9;43C. 632, distinguished. 

Under rule 41 of the rules framed under tho Legal 
Fractitioiiors Act, it is competent- to a Court to award 
two 80 tH of foes tr) a party whoi*o more than one 
Vakil has been engaged by him owing to the large 
pecuniary value of the case, even though it does not 
involve rpiestions of special ditliculty. [p. 440, 
col. 2.] 

Per Abdur Rahim, J. — The Transfer of Property 
Aot lays down tho conditions relating to a valid 
tender and a valid deposit. It nowhere says that, 
even if a valid tender has not been made, interest 
will cease to run if tho mortgagee happens to sot 
tip a right to tho property in himself, [p. 438, col. 2.] 

Per Oldfield, J. — The foundation of section 84 of 
the Transfer of Property Act is that tho liability for 
intereRt on the amount duo on tho mortgage shall 
cease from the date of tho tender, inasmuch as tho 
person who has made the tender not merely has to 
produce money in order to make it but must also 
keep it ready fur payment in Court, or ntherwise. 
There is n distinction between the pro]iosnl to make 
a tender and an actual tender, and there is no reasun 
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whr a person who makes the former should be 
treated any bettor than a person who makes the 
latter, [p. 440, cols. 1 A 2.] 

Appeal Bi^ainst the decree of the Court 
of the Temporary Subordinate Jud^e, 
Vizagapatam, in Original Suit No. 30 of 1910 
dated the ^5th December 1915. 

Messrs. P. Narayanamurthi and Patanjah 
Sastri, for the Appellants. 

Messrs. T. Frakasam^ D. Appa liow^ K. Srinu 
vasa Aiyangar, V, Pfivienam^ T, PamacTiandra 
Row, B, Semaya^ and D. V, Erishnama Razu, for 
the Respondents. 

JUDGMENT. 

Abddr Rahim, J. — This appeal is in a suit 
to enforce a usufruotury mortgage, and the 
question that is argued before us is as to 
whether there was a valid tender of the 
amount due on the mortgage on the 17th 
January 1899 or whether the respond- 
ents dispensed with the necessity for 
such a tender. On either ground the 
claim is that interest ceased to run from 
the date mentioned. Mr. Narayanamurthi 
who has argued the case for the appel- 
lants before us conceded, and we think 
rightly, that what happened could not be 
stated to amount to a valid tender within 
the meaning of section 84 of the Transfer of 
Property Act. The so-called tender really 
depends on what the 2nd appellant wrote 
to the respondent on the date in question. 
That letter is Exhibit Va, and there he 
asked the mortgagee to give him an account 
of what was due to him and expressed his 
willingness to pay what was due to the 
mortgagee. In his reply the mortgagee 
stated that under the terms of Exhibit A, 
the deed of mortgage, he had acquired an 
absolute right to the property and, there- 
fore, he was not bound to render any 
account to the appellants and refused to 
do so. He did, however, mention what 
was the amount that had become due 
on his mortgage. That amount was 
Rs. 3,19,946. It is argued that that 
would be the correct amount upon the 
terms of the mortgage, that is, calculating 
interest at the rates specified therein. 
This or any amount was never actually 
tendered by the appellants, nor was it 
sought to be deposited in Court. In fact, 
before the institution of the suit, no deposit 
or tender was made, and even now after 
decree, no portion of the amount due to 


the respondents has been paid. The mere 
expression of willingness on the part of a 
debtor to pay a debt cannot possibly 
amount to a tender within the meaning 
of the law. In fact, as we have said, 
Mr. Narayanamurthi did not contend so 
far. But he has strongly urged upon us 
that inasmuch as the respondent put for- 
ward the allegation that he had acquired 
au absolute right to the property and, 
therefore, the appellants were not entitled 
to redeem him, it must be taken in law 
to amount to a dispensation of tender. 

On this point we have been referred to 
a number of Indian and English cases 
dealing with contracts for sale or other 
oases of reciprocal contracts; for instance, 
Dayahkai Bipchand v. Bnlhihhram Bayaram 
(1), Owners of the Norway^^ v. Ashhumer 12), 
But the principle laid down in ^ those 
oases is that where there are reciprocal 
promises and one of the promisees waives 
or dispenses with the performance of the 
promise made to him, ho cannot afterwards 
put forward the non-performance of that 
promise as an answer to a suit for damages. 
But as regards the question whether the 
interest on a debt ceases from the date of 
tender or deposit, that class of cases de- 
pends upon the provisions of the Transfer 
of Property Act and upon a different 
principle. That Act lays down the con- 
ditions relating to a valid tender and valid 
deposit. It nowhere says that even if a 
valid tender has not been made, interest 
will cease to run if the mortgagee happens 
to set up a right to the property in him- 
self. If the argument of the appellants 
were well founded, the position would be 
this: In every case where the mortgagee 
in good faith, as in this case, asserts that 
he has acquired an absolute right to the 
property, the mortgagor or the person who 
has purchased the equity of redemption, 
by reason of that fact alone, would be 
exempted from payment of interest, pro- 
vided he has expressed his willingness to 
pay the debi. No authority whatever has 
been cited in support of such a proposi- 
tion which, in our opinion, is altogether 
untenable. We have been referred to a 
Privy Council decision in Harendara Lnl 


(1) 8 B. H. C. R. 133. 

(2) (18fi5) 3 Moore. P.0, 
11 Jur (NT. 8.) 892; 13 L. T. 
148 B. B. 62; 16 £. B. 92. 


(n. a.) 24oj Br. &L. 404; 
(n. s.) 50; 13 W. B. 1086, 



INDIAN CASES. 


439 


Vol. XLV] 

CHALIKANI ^BNKATARATANIM GARU t*. YATSATTA YfiKKATA SUBHADRTAMMA. 


Rai Chnwdhri v. Maharani Vast (3). 
Tliere what happened wa« that; under the 
contract between the parties the mortgrag^ee 
engaged to appraise the mortgaged property 
if there was any proper negotiation for the 
sale of that property and it was brought 
to his notice. There was in fact a hona 
fide offer to purchase the property which 
was brought to the notice of the mortgagee 
in that case and he was asked to say whether 
he would appraise the property and fix the 
value. He refused to do so and in con- 
sequence the mortgagor was unable to find 
a purchaser for the property and re* pay the 
mortgage amount. Their Lordships held 
that the mortgagee having rendered impos- 
sible the sale of the property by the mort- 
gagor by which the latter would have been 
in the position to re-pay the debt, the 
matter stood ‘as if it was a case of tender.' 
Mr. Narayanaraurthi has attempted to build 
an argument upon this phrase to the effect 
that their Lordships treated the case as 
one of a tender. But we do not think that 
there is any warren t for such an interpre- 
tation. There was no case of tender there and 
the Judicial Committee merely cited the case 
of a tender only by way of analogy. The other 
case referred to, Goppswar Saha v. •Tadab 
Chandra (4), stood apparently on the same foot- 
ing and none of those cases support the broad 
proposition wliioh has haen contended for 
before us on behalf of the appellants. We, 
therefore, hold that what happened between 
the appellants and the respondents in 1899 did 
not have in law the effect of making in- 
terest cease to run from that date. The 
Subordinate Judge also finds upon the evi- 
dence that, in fact, the 1st appellant had 
not the necessary amount at his disposal on 
the date of Exhibit Va. He is no doubt 
a large landlord with an income of about 
Rs. 40,000 a year. But the evidence does not 
show that he had, on the date in question, 
the amount which would be required to 
discharge the mortgage debt at* his dis- 
posal. He was obliged to borrow even small 
sums of money and sometime afrer 1899 
he got considerably involved in debt. He 


(3) 2S C. 657; 2S I. A. 89; 5 C. W. N. 530; 11 M. L. 
J. Sar.P. C. J. 48 (P. 0.). 

(4) 32 Ind. Cfvs 537; Y2 C. h .T, 352; 20 C ^Y 
6^9; 43 C, (H2. 


swore in the witness box that he had 
Rs. 1,50,000 in his chest. The Subordinate 
Judge has disbelieved that evidence and 
we think rightly. If he had anything like 
that amount with him at the time, his 
account books would have been the best 
evidence to show it. He must have kept 
accounts which he has withheld from Court, 
and it was not the case of the 8th defend- 
ant, the principal appellant before us, that 
he had been negotiating to raise money, 
still less that he had actually raised money 
in that way. We, therefore, accept the con- 
clusion of the Subordinate Judge that if 
Exhibit Va would be construed as an offer 
to pay, it was not a bona fide offer in the 
sense that the appellants had the means of 
maki: g the payment at the time. It may he 
pointed out that the Sth defendant bought 
the bulk of the mortgaged properties for 
Rs. 2,40,000, while on 17th January 1819 
the amount payable to the mortgagees was 
over Rs, 3,00,000. That also supports the 
finding of the Subordinate Judge that the 
so-called offer in Exhibit Va, if offer it 
can be called at all, was really i ot hona 
hdpy for we are not prepared to hold that 
the bth defendant was able and willing 
to pay that amount on the date in ques- 
tiop. 

The 3rd point which has been raised 
before us relates to costs. The Subordinate 
Judge has given a personal decree against de« 
fendants No.s. 3, 8 and 12 for the entire costs. 
As regards the conduct of the suit we 
think that the Subordinate Judge was 
right in saying that the way in which the 
defence was conducted was vexatious. De- 
fendants Nos. 3, 8 and 12 have been rightly 
made liable to pay the costs finally. But we 
do not think that they ought to be made 
personally liable for the costs relating to 
the stamp duty. So that amount must be 
deducted from the amount of costs for which 
defendants Nos. 3, 8 and 12 have been made 
personally liable. In other respects, the de- 
cree of the Subordinate Judge is con- 
firmed. 

The Ist respondent’s memorandum of ob- 
jections relates to the expenses of the 
establishment charges, repairs to canals, 
etc., expenses for the village headman, service 
Inams to village headman, and village duties 
and other similar expenses. The Subordinate 
Judge has allowed Rs. 3,000 a ^ear for all 
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these charges, wbioh are amounts actually 
spent by the mortgagee. But the contention 
is that Rs. 4,000 is provided for in a lump 
sum in the deed of mortgage, that being 
the amount which was settled with the 
mortgagee as payable on account of these 
charges. The clause in question says that 
it is agreed that after deducting for Govern- 
ment taxes so much and Rs. 4,000 on account 
of establishment charges, etc., and other 
payments mentioned therein, the mort- 
gagors should take an account of the balance 
of the net income from the mortgagee's 
officials on the Ist February of each year. 
The agreement is only to account for the 
balance and not with regard to any of the 
items mentioned in that clause. This view 
is suggested also by the clause at page 7 
of the document which says that, if in 
addition to the usual earthwork which may 
have to he executed, any extensive repairs 
have to be done in respect of river Bunds, 
etc., in respect of these unusual expenses, 
the mortgagee is entitled to charge the actual 
amount paid in excess of the Rs. 4,000. 
There is no mention here as to the other 
items comprised in the Rs. 4,000, that is 
to say, it is not provided that, if for 
establishment charges, the mortgagee has 
actually spent more than what was taken 
into account, he would be entitled to the 
excess. Nor is it anywhere provided that 
if anything less than Rs. 4,000 is spent 
the mortgagee must account for the rest. 
It seems to us that with respect to these 
petty and recurring items of expenditure, 
which were of a variable character, both 
the parties agreed that they should be fixed 
at a certain figure. If all that they ini ended 
was that the actual expenses incurred under 
these heads should alone be allowed to the 
mortgagee, there would have been no neces- 
sity to fix this figure at all. We must 
allow the memorandum of objections with 
costs to come out of the estate. 

The 3rd respondent's memorandum of 
objections is not pressed and is dismissed. 

Oldfield, J. — I agree with my learned 
brother’s judgment; but 1 prefer not to 
base my conclusion on any implication 
from the particular reason which the 1st 
plaintiff gave in his letter, Exhibit Y, for 
refusing to receive money from the defend- 
ants. The foundation of section 84 of the 
Transfer of Property Act is that liability for 


interest on the amount due on the mortgage 
shall cease from the date of the tender, inas- 
much as the person who has made the tender 
not merely has to produce money in order 
to make it, but must also keep it ready 
for payment in Court or otherwise. It is 
clear that no money could have been pro- 
duced in this case and that none was kept 
ready for payment. There is, no doubt, a 
distinction to be drawn between the pro- 
posal to make a tender, such as we have 
in this case, and an actual tender ; but there 
is no reason why a person who makes the 
former should be treated any better than a 
person who makes the latter. In these 
circumstances, it seems to me that the appel- 
lants, who made no lonm fide proposalsand who, 
it is admitted, made no tender of any sort, 
cannot benefit by the principle of section 
84. On the other points, I entirely agree 
with my learned brother’s judgment. 


This case coming on for hearing for orders 
this day, the Court made the following 

ORDER.— In this appeal Mr. K. 
Srinivasa Ayyangar for the respondent 
has applied to us for fees for two Vakils 
under the new rule 41 framed under the 
Legal Practitioners Act. This Rule em- 
powers the Court in oases of special diffi- 
culty or importance to allow two sets of fees 
to a party who has engaged more than one 
Vakil. This case involved about seven lacs 
of rupees, but it did not strike us that there 
was any specially difficult question involved 
in the appeal and in fact we did not call upon 
the learned Vakil for the respondent to re- 
ply. It is, however, urged that the case is of 
special importance having regard to the 
amount involved. We are inclined to agree 
with that contention ; for the respondent, 
in view of the fact that no less than seven 
lacs were concerned in the litigation, was 
justified in engaging two Vakils. We, there- 
fore, allow fees for two Vakils, which will be 
taxed according to the rules. 

Appeal dismissed, 

M. c, P. 
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AfTABUDDIK ». BASANTA KOMAR MOKOPADBTATiA. 

CALCUTTA HIGH COURT. 

Appbals from Okioimal Decrees Nos. 8o, 

268 AND 269 OP 1911 

AMD 

Appbai. from Appeolatb Uecbbe No. 2yi8 
OF 1913. 

July 7, 1916. 

Pr9»en<: — Mr. Justice N. R. Chatterjea and 
Mr. Justice Kiohardson. 

In No. 86 op 1911 
AFTABUDUIN CHOWDHURT. 
Admixistkatob tothe estate of late DDRGA 
CHURN MUKHFIRJI— Plaintiff— 
Appellant 
reruns 

BA.SANTA KUMAR MUKOPADHYAYA 

AND ANOTHER — DEPENDANTS — RegPONDKNTS. 
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In No. 269 of 1911 
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DBWAN DAS .SAUDAGAR. AND another— 
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In No, 2918 of 1913 

DEWAN das SAUDAGAR and OTHER.S — 
PUINTIFFS — ApPELLAN IS 
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AFTABUDDIN CHOWDHURY, Adminis- 
trator TO THE ESTATE OF LATE DURGA 
CHURN MUKHERJEE, AND OTHERS — 
Defendants— Respondents. 

Transfer of Property Act ( /r(j/1882.^ .s. 53-^^mMt/u- 
leni transfer-— Tran!tjercc\s right under it — Hoiia ficles 
payment of full valuer epect oj. 

Tho purcimserof a pi’iipert/j, witli full kiiowli'clge 
of the iiiiontion of the seller k> defraud or defeat 
his creditor, is not a Ixma fide traiiafcroc and liis 
purelmso is invalid as against the creditors, oven 
tliniigh full considoration was paid for the purchnso 
and a portion of the purchase- rrioiicy was paid 
in discharge of n debt wliicli the seller owed to third 
persons. LV- ^ ^ ^*3 

No. 86 OP 1911 

Appeal against the deoree of the Sub- 
ordinate Judge, Noakhali^ dated the 2lfrd 
of Peeember 1910. 


Nos. 268 AND 269 op 1911 

Title Appeals Noh. e^8-59 of 1911 in 
the Court of the Difitriot Judge, Noa- 
khali, against the deoree of the Subordinate 
Judge, Noakhali, dated the 28rd of December 
1910, and transferred to the file of this Court 
by an order of Cbitty and N. R. Chatterjea, 
JJ,i made on the 27th April 1911. 

No. 2918 of 1913 

Appeal against the decree of the Distriot 
Judge, Noakhali, dated the 8rd of February 
l9l»>, affirming that of the OfEoiating Subor- 
dirAate Judge at that place, dated the 22nd 
of January 1912. 

Babns Dwarka Nath (jhakrahtirfy^ Hari 
Bhnshan Mukherjee and Manmothn Nath Jtay^ 
for the Appellantfl in Nos. 86, 26:5 and 269 
of 1911 and for the Respondents in No. 2918 

of 1913. 

Bhhxx^ Jogesh Chandra ZiVij/and QunadaGharan 
Sen, for the Respondents in No, S6 of 1911. 

Babas Basanta Knniar Basil and Khirorlfi 
Narain Bhuiya^ for the Respondent in Nf», 268 
of 1911. 

Babu Dktrendra Lai Kastgir^ for the Re* 
spoudents in No. 269 of 1911 and for the Ap- 
pellant in No. 2918 of 1913. 

Appeal No. 86 op 1911. 

JUDGMENT. — The facta of the oases 
which gave rise to these appeals may be 
stated shortly as follows; — 

One Durga Oharan Mookherjee died in 
1S98, leaving his son Madhu Sudhaii an 
infant. Bistoo Charan brother of Durga 
Charan was appointed gaaidian under Act 
VIII of 1890 in respect of the properties 
of the minor on the 20th February 1900, 
and one Sarat Chandra Itay and three others 
executed a security bond on the 13tb June 
1900 as sureties for Bistoo Charan. The 
order appointing Bistoo Charan as guardian 
was, however, set aside on appeal by the High 
Court on the 2:^th January 1902, and on the 
23rd August 1904, one Rajaiii Santa was 
appointed administrator of the estate. On 
the 27lh January 1905, he brought a suit for 
accounts for the period of Bistoo Oharan^s 
management olaimiiig Es. 12,000 and odd, 
and the sureties Sarat Chandra Ray and 
others were made defendants along with 
Bistoo Charan. After hling the suit applica- 
tion was made for attachment before 
judgment of the properties of Sarat 
Chandra, and on the 28th April 1905 a 
oonditional order for attachment was passed 
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and the order was served on the 9th May 
1905. On the 19th May 1905, objection to 
attachment was made by Bistoo Charan 
and on the same day Sarat Chandra 
filed an affidavit stating that he was not 
going to alienate any property. On the 
22nd May 1905, the conditional order for 
attachment was withdrawn. On the 12th 
Janaary 1906, afresh order for attachment 
before judgment was issued and served bet- 
ween the 19th and the 25th February 1906. 
A preliminary decree for accounts was 
passed on the 9th February 1906, and a 
final decree was passed on the 16th March 
1909 for Rs. 10,867-8-4 in favour of 
Aftabuddin who had succeeded Rajani 
Kanta as administrator of the estate against 
Bistoo Charan and Sarat Chandra and 
the other sureties. While the said suit was 
pending Sarat Chandra executed six con- 
veyances in favour of certain persons in 
respect of some of his properties. Two of 
these were executed in favour of Basanta 
Kumar Mukerjee, one dated the 29th 
September 1905 and the other dated the 
25th December 1905. Two others were 
executed in favour of one Dewan Das, 
one of which dated the ^Ist December 
1905 was in his own name and the other 
dated the 25th February 1906 in the name 
of his son (lour Das, Another Kohala 
dated the 14th February 1906 was executed 
in favour of one Shamaere Ally, and lastly 
there was a Kobala in favour of one Nanda 
Kumar on the 25th February 1906. After 
the final decree was passed in the account 
suit, the decree- holder applied for execu- 
tion of the decree against Sarat Chandra 
and attached his properties. Thereupon 
Basanta Kumar Mookherjee and the other 
purchasers preferred claims to the pro- 
perties attached on the strength of the 
Kobalas executed in their favour. The 
claims of Shamsere Ally, 6our Das and 
Nanda Kumar were disallowed, but the 
claims of Basanta Kumar and Dewan Das 
were allowed on the 3 1st January 1910. 

The decree-holder thereupon brought a 
suit No. 160 of 1910 for a declaration that 
the purchase by Basanta Kumar was 
fraudulent, collusive and henamt, and that 
no title passed to him under the Kobalas. 
The suit was dismissed by the Court below 
and appeal No. 86 of 1911 has been preferred 
in that suit. A similar suit brought against 


Dewan Das (Suit No. 161 of 1910) was 
also dismissed and Appeal No. 269 of 1911 
is against the decision in that suit. The 
suit (No. 53 of 1910) brought by Shamsere 
Ally was decreed, and Appeal No. 268 of 1911 
arises out of that suit. The suit brought 
by Nanda Kumar was dismissed and no 
appeal has been preferred by him. The 
suit by Dewan Das upon the Kobala in 
the name of Goar Das (Suit No. 53 of 
1911) was also dismissed by the Court below 
and Second Appeal No. 2918 arises from 
that suit. We will first deal with Appeal No. 
86 of 1911 which arises out of Suit No. 
160 of 1910, in which Basanta Kumar 
Mookherjee is the contesting defendant. It 
appears that the most valuable of the 
properties belonging to Sarat Chandra was 
a share in a big estate called Jugdia Estate, 
which was in the hands of one Hem 

Chandra Das as Sadar Malgu/ar, the 

proprietors getting their respective 
Malikanas from him. Sarat Chandra had 
IS-gundas l-cjwri 2>kag8 share at the time 
of the transactions we are dealing with in 
that estate. Hem Chandra Das had a 

Katchari at Char Parbati in that estate 
and Sarat Chandra served as Naib (princi- 
pal officer) in the Katohary under Hem 

Chandra. Basanta Kumar as already 
stated purchased by two Kobalas dated 
the 29th September 1905 and 25th 
December 1905 respectively some shares 
of the Jugdia Estate from Sarat Chandra. 
By the first Kobala he purchased a 1 •gtinda 
2 haras ’{•krant^ l^s-dantis share, and by 
the second a b gunda share. Basanta 
Kumar is a Pleader practising at Feni. 
He acted as a Pleader for Durga Charan 
Mukherjee so long as he was alive and 
afterwards for the administrator of his 
infant son’s estate, ^. e,, the decree- holder. 
His lodging and that of Durga Charan 
were in the same compound with only a 
fencing between them. He was cited as 
a witness in the suit for accounts against 
Bistoo, Sarat and others, and the summons 
was served personally upon him on the 
3rd July 1905 and he was examined 
as a witness in that case. In his deposi- 
tion in the present case he at first stated 
that he could not say whether he knew 
about the account suit before the date of 
his conveyances. But when the bills of 
his travelling and other expenses which 
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he bad siibiuitted to the Ccurt in the 
aooount suit were shown to him, be bad to 
admit that he knew of the suit before 
the execution of the KobaIa«. It appears 
from the evidence of Hem Chandra that 
he, Sarat Chandra and Basanta Kumar 
gave evidence in the account suit at the 
same time and Kajani Mohan Ray, who 
was formerly the adniinistrat^^r of the 
estate of Durga C^haran, swears that he 
told Basanta Kumar about the attachment 
before and after the first attachment and 
before and after the second attachment. 
The Kobalaa in favour of Basanta Kumar 
and the other purchasers were all executed 
at the Parbati Char Katchari of ITem 
Chandra, the Sadar Malguzar of theJugdia 
FJstate. The first attach raent was served at 
Char Parbati on the 18th May 1905, and 
the second on the 19th January 1906. 
There can be no doubt that Hera Chandra 
was Tully aware of the attachment. He 
denied knowledge of the attachment in his 
deposition in the present case, but in his 
deposition in the claim case on the 1 1th 
December 1909 he stated that he heard 
of the first attachment and that it had 
been subsequently withdrawn on the ob- 
ieotion of Sarat Cliandra. Sarat Chandra 
was then serving under him as a Naib in 
the Jugdia Estate in the Char Parhatia Ku- 
tehari. Tlie Court below observes: — *'it is 
quite clear from the deposition of Hem 
Chandra Das that he knew about the 
attachment and Basaiita. Kumar made en- 
quiries from him. Hera Chandra and 
Hasanta Kumar are friendly. It is highly 
improbable that he would conceal the fact 
of attachment from him. Moreover he is 
a Pleader and was a witness in the snit 
on behalf of the administrator and appeared 
in Court on many dates. It is very prob- 
able that he should know it. Bajani Boy, 
the previous administrator, affirms that 
Baeanta Kumar was told everything. He 
is no administrator now and has no concern 
with the estate or the present administrator 
or the owners and so I see no reason to 
disbelieve him. I, therefore, find that Basanta 
Kumar was aware of the attachment, and 
the attempt of Sarat to sell properties to 
avoid the liability.’* We entirely agree with 
this finding of the Court below, and we 
have no doubt that Basanta Kumar was 
perfectly aware of the attachment and of 


Sarat’tt intention to dispose of his properties, 
to avoid liability under the decree which 
might be passed in the account suit, before 
he took the conveyances from Sarat. Thq 
next question is whether any consideration 
was paid by Basanta Kumar for the Kobalas. 
The first Kobala was for Bs. 1,365, and the 
eecond for Rs. 4,520. Hem Chandra and 
the attesting witnesses have deposed to 
the passing of the consideration and Basanta 
Kumar also deposes to the payment of 
consideration of the second Kobala. The 
attesting witnesses, however, are all the 
servants or relations of Hem Chandra, 
Basanta Kumar is a Pleader, he has money- 
lending business and lauded properties He 
has accounts, but he says that he has no 
account books to show the payment of the 
consideration of the Kobalas, Hem Chandra 
says that out of the oonsideration for the 
first Kobala in favour of Basanta Kumar 
certain debts which Sarat Chandra owed to 
certain ladies of his (iiem Chandra’s) 
family were paid off. These loans are 
said to have been advanced to Sarat 
Chandra on behalf of the ladies by Hem 
Chandra on bonds, but he cannot say whe- 
ther the bonds were registered or were 
unregistered or whether they were mort- 
gage bonds. Hem Chandra has produced 
certain accounts to show the re-payment of 
the debts by 8arat Chandra. They are 
loone sheets of paper stitched together, and 
having regard to the evidence we do not 
think that it has been satisfactorily proved 
that Sarat Chandra really owed any debts 
to the ladies of Hem Chandra’s family or 
that they were paid off out of the oonsidera- 
tion money of the first Kobala. At the 
same time we are unable to hold that 
the Kobalas were henami* Hem Chandra, 
under whom Sarat Chandra was serving 
as a Naib, was helping him as much as 
he could and Basanta Kumar was the 
friend and Pleader of Hem Chandra, but 
we do not think it likely that he would 
act as the henaindar of Sarat Chandra 
or hold the property for him when he 
obtained no benefit from such a transaction. 
He had already purohased a share in the 
Jugdia Estate, which appears to be a very 
valuable one, and he would naturally be 
desirous of acquiring farther shares in that 
estate. He had undoubtedly the means to 
purchase the share. There is evidence 
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that Binoe his purchase from Sarat Chandra 
he got his name registered in respect of 
the shares and received the Malikana of 
the shares purchased from Hem Chandra, 
the Sadar Malgu/ar. We do not think 
having regard to all the circumstances that 
Basanta Kumar purchased the property 
from Sarat Chandra Iminint or held it 
for his benefit. Basantw Kumar, however, 
is a Pleader and a man of business, and 
it is not likely that with full knowledge 
of the suit which was pending at the 
time,' the attachments before judgments 
and the sure prospect of litigation which 
a purchaser from Sarat Chandra, would have 
to enter info in the event of a decree 
being passed against Sarat Chandra, should 
have paid the full value of the property 
which the consideration stated in the 
Kobalas represents. But if the Kobala 
were not benami and if Basanta Kumar 
paid some consideration it is idle to speculate 
how much he actually paid, and we must 
hold that the Kohalas were not witfiout 
consideration. The transfers by Sarat 
Chandra, however, were made with intent 
to defeat or delay hie creditor, the plaintiff, 
and the Court below ha.s also come to the 
same conclusion. The only question, there- 
fore, is whether Basanta Kumar was a 
transferee in good faith. The learned Sub- 
ordinate Judge ob.«ierves: — “it cannot, how- 
ever, be conceived for a moment that Basanta 
Kumar intended to help Sarat in bis 
fraudulent condnot. It appears from the 
evidence on the side c f the administrator 
that Basanta Knniar was a well wisher of 
the estate of Durga Charan and had 
intimacy with him and his widow. Under 
such oircunuslaiices, it i.s highly improbable 
that be should help Sarat. It seems that 
he purchased for his ow^n beneht without 
any thought of helping or injuring any one. 
The question is whether under these 
circumstance he is to be held as acting mala 
fide. The law has been elaborately discussed 
in the decisions reported as llahim Lai v. 
Mmshahar Sahu {\) and hhan Chuhder Das 
Sarkar v. Bishu Sirdar (2). Going carefully 
through these decisions 1 think the purchase 
of Basanta Kumar cannot be said to be 

(l i 34 C. 999; 11 C. W. N. 889; 6 C. T4. .1. 410. 

(2) 24 0. 82S; 1 C.|W.N. 666j 12 Ind. Dec. (>', b.) 
1217. 


mala fide merely beoause the result has 
been to defeat the creditor. We are unable 
to agree with the Court below on the point. 
There is no doubt that the transfers made 
by Sarat were fraudulent. They were made 
with intent to defeat or delay the plaintiff 
ill the event of his obtaining a decree against 
him. When the first order for attachment 
before judgment of his properties was 
served, Sarat Chandra on the 19th May 1905 
stated in his affidavit that he was not 
attempting to transfer any properties and 
the Court in rejecting the application for 
attachment on the 2:^nd May 1905 to a 
certain extent relied upon the said affidavit. 
The transfer made by Sarat Chandra in 
favour of Basanta Kumar on the 
22rid September 1905 vias certainly 
fraudulent and if the latter, with full 
knowledge of the fraudulent intention, 
obtained the oonveyaiioe, we fail to see 
how he can be said to have acted bona 
fide. The mere fact that tfie transfer was 
not a cloak for the beneiit of the debtor 
nr that it was for adequate consideration 
does not necessarily show that it was 
made in good faith. A mere knowledge 
of an impending decree or ezeoutiou 
against the transferor is not sufficient to 
make the transferee a transferee other- 
wise then in good faith, when he does 
not share the intention of the transferor to 
defeat or delay his creditors. But as 
observed in the case of Ishan Ghunder 
Das Sarkar v. Dishu Si'^dar (2), “indeed 
it would almo.st be a contradiction in terms 
to say that a transferee for value, who 
takes the transfer with the intention of 
helping the transferor to convert his 
immoveable property into money which 
can easily be concealed, and thus to defeat 
or delay his creditors, should nevertheless 
be treated as transferee in good faith, 
and the transfer to him should be up- 
held, though section 5^^ says that a 
transfer made with such intention is 
voidable at the option of the creditors. 
Where the tranferee is a creditor of the 
transferor and accepts the transfer in 
satisfaction of the debt due to him, though 
with the knowledge that his so doing has 
the effect of defeating other creditors of 
the transferor, the transfer may come 
within the last paragraph of section 53 
of the Transfer of Property Act,” la Oadogan 
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V. Kmnett (3) Lord Mansfield said; “If 
the transaction be not hnna iide^ tho circnm- 
stanoe of its being done for a valnable 
consideration, will not alone take it out 
of the Statute. I have known several 
oases where persons have given a fair and 
full price for goods, and where the posses- 
sion was actually changed; yet being 
done for the purpose of defeating creditors, 
the transaction has been held fraudulent, 
and, therefore, void.” The authorities on 
the point were elaborately discussed in the 
case of Hakim Lai v. Mooshahar Sahu (1) 
and we agree with the view taken 
by the learned Judges as to the result of 
the authorities. In that particular case, 
the transfer impeached as fraudulent was 
made in favour of a creditor and there 
was adequate consideration for the transfer^ 
and it was accordingly held that the 
transfer was not invalid. The Judicial 
Committee in affirming the decision of 
this Court observed ^“The transfer which 
defeats or delays creditors is not an 
instrument which prefers one creditor to 
another, but an instrument which removes 
property from the creditors to the benefit 
of the debtor. The debtor most not retain 
a benefit for himself. He may pay one 

creditor and leave another unpaid.’’ Their 
Lordships were dealing with a case where 
the transfer was in favour of a creditor. 

In the present case, Hasanta Kumar was 
not a creditor and he had full knowledge 
of the fraudulent intention of the transfer. 
Under the circumstances the transfer is 
void as against the plaintiff even if 

Basanta Kum^ir had paid full value for 
the property purchased by him. 

It is said that the first conveyance was 
executed in favour of Basanta Kumar for 
payment of certain debts which Sarat owed 
to certain ladies of Hem Chandra’s family. 
Wo have referred to the evidence on the 
point, and have expressed our opinion 
that the existence of the debts nr the 

payment thereof by Sarat out of the 

consideration of the said Kobala was not 
satisfactorily proved. But assuming that 
there were some debts and that a portion 
of the consideration money paid by Basanta 
Kumar was applied in payment of such 
debts, we do not think that the transfer 

(a) (17Y6) 2 Covvpcr 432, OS E. K. llYl. 


is for that reason valid. We fully agree 
with the observations quoted from Lockratn 
V. Radan (4) in the case of Hakim Lai v. 
Mooshaha? Sahu (1) referred to above and 
which run as follows : — “A person who 
purchases for a present consideration is in 
every sense a volunteer; he has nothing 
at stake, no self interest to serve : he 
may with perfect safety keep out of the 
transaction. Having no motive of interest 
prompting him to enter into it, if yet he 
does enter, knowing the fraudulent purpose 
of the grantor, the law very properly says 
he enters into it for the purpose of 
aiding that fraudulent purpose. Not so 
with him who takes the property in satis* 
faction of a pre-existing indebtedness, he 
has an interest to serve : he can keep out 
of the transaction only at the risk of 
losing his claim. The law throws upon 
him no duty of protecting other creditors. 
He has the same right to accept volun- 
tary preference that he has to obtain a 
preference by superior diligence ; he may 
know the fraudulent purpose of the 
grantor, but the law sees that he has a 
purpose of his own to serve and if he 
gees no further than is necessary to serve 
that purpose, the law will not charge him 
with fraud by reason of such knowledge.” 

So far as the second conveyance is 
concerned, there is no evidence that any 
creditor was paid off with the considera- 
tion for the said conveyance. Hem Chandra 
says that Sarat sold his property in order 
to raise money for a business in rice. 
If that is so, ho converted his immove- 
able property into money, so that the 
creditor might be defeated. Under the 
circumstances we think the transfers in 
favour of Basanta Kumar are void against 
the plaintiff. 

It is contended, however, on behalf of 
Basanta Kumar that this is not a suit 
under section 53 of the Transfer of 
Property Act on behalf rf the creditors 
to set aside a fraudulent conveyance, that 
the issues which arise in such a suit 
were not raised and evidence was not 
gone into on such issues, and that the plaintiff 
having challenged the conveyances as henami 
and without consideration and having 
failed to prove the same, the suit should 


(4) (1«99) 9 North Dakota 434; 81 N. W. 60. 
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be dismissed. There is no evidence that 
there are any creditors of Sarat other 
than the plaintiff, the suit, therefore, is 
not open to the objection that it was not 
brought on behalf of all the creditors. 

It is true that the suit was based upon 
the grounds that the conveyances were 
henami and without consideration, and 
evidence was adduced in support of that case. 
The questions of henami and fraud appear 
to have been mixed up in the plaint and 
the evidence, but there are distinct allega- 
tions in the plaint that Sarat Chandra, 
with intent to frustrate the decree and 
with the help of Hem Chandra, created 
the false and fraudulent conveyances. 

Basanta Kumar in his defence set up that 
he was a bona fide purchaser for value 
without notice of the attachment. The 
4th issue raised in the case was: *ls the 
defendant No. 1 a henainidar for defendant 
No. 2 and is the Kobala set up by the 
defendant No. 1 a fraudulent and collusive 
document And the learned Subordinate 
Judge discussed the question whether 
Basanta Kumar purchased in good faith. 
After referring to the authorities relating to 
fraudulent conveyances, he observes: — 
“Going carefully through these decisions 
I think the purchase of Basanta Kumar 
oannot be said to be mala fide merely 
because the result has been to defeat the 
creditor. In this connection it is to be noted 
that in the plaint against Basanta Kumar 
the plaintiff did not want to avoid the 
sale because of the bad faith of 
Basanta Kumar. His purchase was 
impeached as henami. Had the plaintiff 
based his case on an intention to defraud, the 
defendant could have been able to prove that 
the property which Sarat had even after the 
sale to him, was sufficient to meet any 
claim of the administrator.” 

It appears, therefore, that although there 
were allegations to the effect that the Kobalas 
were fraudulent and were executed in order 
to defeat the claim of the plaintiff they were 
mixed up with the question of henami^ and 
the attention of the parties was not directed 
to the points arising in a suit under section 
63 of the Transfer of Property Act, 
and evidence was not adduced on all 
such points. 

In these circumstances, we think that 
for the ends of justice the case should be 


remanded for an enquiry into the assets 
of Sarat Chandra at the time of the sales 
to Basanta Kumar, and whether they were 
sufficient to meet the claim of the ad* 
ministrator in the account suit then pending. 
If the Court finds that they were not 
sufficient, the conveyance in favour of 
Basanta Kumar will be declared void as 
against the plaintiff. If, on the other land, 
Sarat had sufficient properties at the time 
to meet the claim of the plaintiff, the 
suit will be dismissed. Costs will abide the 
result. 

Is Appeal No. 268 of 1911. 

This appeal arises out of the suit (No. 53 
of 1910) brought by Shamsere Ally who 
was unsuccessful in the claim case. He 
purchased 2j gandas of the Jugdia estate 
by a Kobala dated the 14th February 1900. 
The purchase, therefore, was after the 
second attachment was applied for and 
before it was effected (between 19th to 
the 25th February 1906). Shamsere was 
already the owner of another 2l-gandas 
share, and appears to be a substantial 
landowner and shopkeeper. The consider- 
ation stated in the Kobala is Rs. 2,160. 
There is evidence to show that the con- 
sideration passed and there are entries in 
his jama hhurach book showing payment 
of Rs. 2,160 as consideration besides other 
expenses for stamp and registration, etc., 
of the Kobala. 

The Court in the claim case was of 
opinion that the jama khurch was not 
“above suspicion,” but we do not see 
sufficient reason for rejecting the book as 
unreliable receipts have been produced to 
show that he received Malikana for the 
years 1313 to 1316. The account book of 
1312, which was produced to show pay- 
ment of consideration, could not contain, 
entries relating to reciepts of Malikana of 
that year, as the Kobala was executed at 
almost the end of the year (Falgoon), 
although the fact that the books of the 
years 1313 to 1316 were not produced is 
open to comment. The only evidence to 
show that the Kobala was henami is that 
of Aftabuddin and Basiruddin. The 6rst 
merely says that be “heard” from many 
people that the Kobalas were without con- 
sideration, and the statement of Basir- 
ud-din (who is also one of the sureties) 
that Sarat told him about the henami 
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uatare of the transaotion oaoDot be relied 
upoD. Shatnserei it is true, admits that he 
did not make any enqairy about the 
property, bat he was a oo-sharer in the 
property, though the fact that he did 
not enquire whether the property purchased 
by him was ‘under any debt or not* is 
suspicious. Having regard, however, to the 
facta that he already had a share in the 
estate and had the means to purchase the 
gundas in question, the evidence as to 
pa 3 *ment of consideration may be accepted. 

Shamsere holds jamas in the Jugdia Estate 
of which Hem Chandra is the Sadar 
Malgnzar and is the “master of giving or 
refusing settlements'’ as the witness Abdul 
Majid says. The Kobala was executed in 
Hem Chandra’s Katohari where Sarat used 
to serve as Naib, and Shamsere reaided at 
Char Chandia within the Jugdia estate. 
Basanta Kumar sometimes acted as his 
Pleader. But there is no direct evidence 
to shew that Shamsere was aware of the 
suit against Sarat, or of the attachments 
before judgment or that he purchased with 
knowledge of the fraudulent intention of 
Sarat in disposing of hi.s properties, although 
all the circumstances raise a suspicion that 
he was aware of the facts. In the absence 
of the evidence, however, the Court can- 
not act upon mere suspicion, and under 
the circumstances we are unable to differ 
from the Court below or to hold that the 
purchase was not hona fide. This appeal 
accordingly will be dismissed, but in the 
circumstances we direct that each party do 
bear its own costs. 

Ik ArPEAii No. 269 of 1911. 

This appeal arises out of the suit (No. 161) 
brought by Aftabuddiu against Dewan 
Das, whose claim was allowed in 
the claim case. The suit relates 
to \-gunda share of Jugdia Estate 
purchased from Sarat Chandra by Dewan 
Das, on the 3 let December 1906, for 
Rs. 1,298. Dewan Das is said to be more 
than a hundred years old : his son Dour 
Das, looks after his properties. Dour Das 
and a witness Nalini Kumar have been 
examined to prove the payment of the 
consideration. No jama khurach has been 
produced, but Gour Das says that they 
have no jarm khurach The Malikana 
receipts have, however, been produced 


[Exhibits B 11 (1) to B 11(4)]. The case 
bears a general resemblance to the case of 
Shamsere Ally. The Kobala was executed 
at the Katohary of Hem Chandra and 
the witnesses to it were the amlas of* 
Hem Chandra. Dewan Das already had 
a 12 2 gundas share in the estate. His 
sou dour Das admits that Sarat told 
him about bis debts, but he did not enquire 
into the particulars. Dewan Das lives at 
Char Chandia within the Jugdia estate, and 
appears to be a substantial man. The 
only evidence as to the Kobala being a 
henami transaction is that of Aftabuddin 
or Basiruddiri and the observations we have 
made with respect to them in the case of 
Shamsere Ally apply to this case also. There 
is no direct evidence to show that Dewan 
Das or his son Oour was aware of the suit 
against Sarat or the attachments or that 
they had knowledge of the fraudulent in- 
tention of Sarat in disposing of his properties, 
although as in the case of Shamsere a sus- 
picion arises that they were aware of the 
facts. Under the circumstances, we must 
dismiss this appeal also, each party to bear 
his own costs. 

Ik Second Appeal No. 2918 of 1913. 

We now come to the second appeal 
preferred by Dewan Das which arises out 
of suit (No. 63 of 1911) brought by him for 
declaration of his right to l^gunda 
S-karas share of the Jugdia Estate which 
was purchased by him iti the name of his 
son (iour Das by u Kobala dated the 26th 
February 1906, that being the last Kobala 
by which Sarat Chandra sold away his 
share in the Jugdia Estate. The suit was 
tried by another Subordinate Judge and 
he came to the conclusion that the evi- 
dence regarding the passing of the con- 
sideration was very doubtful but that even 
supposing that the amount was actually 
paid to Sarat, “there could be no doubt 
that the object of the Kobala was to 
convert the property out of the reach of 
the decree expected to be passed in the 
account suit,” and that the plaintiff had 
full knowledge of the fraudulent intention 
of Sarat. The suit accordingly was dis- 
missed by the Court of first instance. On 
appeal the learned District Judge affirmed 
the decree of the first Court. The learned 
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Judge says “The evidence as io the 
pBi^sing of the onusideration was held to 
be unsatisfactory by the lower Court. I 
do not differ from the lower Court on this 
point. It may or may not be true. But 
I cannot believe that the plaintiff or rather 
his son Gour had no knowledge of the 
proceedings against Sarat.” Then after 
making certain other observations he states 
his oonolusion thus: — “But no unquestion- 
able evidence is forthcoming to prove the 
passing of consideration and the Courts 
must presume the facts to be according to 
the common course of natural events and 
that Gour had knowledge of Sarat’s motive 
in disposing of his property.” The finding 
that the consideration for the Kobala was 
not proved by unimpeachable evidence is a 
finding of fact and is binding upon us in 
second appeal. 

It is true that we have in appeal No. 
260 upheld the first Kobala of Dewan Das 
on the ground that there was no direct 
evidence that he had knowledge of the 
attachments or the fraudulent intention of 
Sarat. But that Kobala was executed on 
the olst December 1805 and the Kobala 
in the present case was executed on the 
26th February 1006. It was the last 
Kobala by which Sarat disposed of his 
share in Jugdia Estate, and it is so recited 
in the Kobala itself. 

It may at first sight seem anomalous 
that the same person (Gour Das) who 
obtained both the conveyances should be 
held to have had knowledge of the fraudu- 
lent intention of the irunsferor in the 
one case and not in the other, though the 
circumstances disclosed are somewhat 
similar in both cases. But he might have 
had no knowledge of such intention in 
December 1905 when the first Kobala was 
taken, w'hereas he might have knowledge 
of it two months later. The suit relating 
to the second Kobala was instituted later. 
We do not know what evidence was ad- 
duced in this suit or what presumption of 
fact could be drawn therefrom. How- 
ever that may be, it is unnecessary to ex- 
amine the finding as to the knowledge of 
the fraudulent intention. There is the 
finding that consideration for Kobala was 
not proved and Dewan Das is the plaintiff 
iu the present case, while he was the 


defendant in the other ease. It comes to us 
by way of second appeal and we are bound 
by the finding of fact arrived at by the 
lower Appellate Court. We must accord- 
ingly dismiss this appeal with costs. 

Appeal d{s7nis8ed. 


BOMBAY HIGH COUHT. 

Second Civil Appeal No. 833 of 1915. 
December 18, 1917, 

Present: — Mr. Justice Beaman and Mr. Justice 
Marten. 

JANARDAN GANESH KHADILKAR 

AND ANOTHER — APPELLANTS 

versus 

RAVJI BHIKAJl KONDKAR— 

PlAINTI FF — HKSPf >N DENT. 

KasomrtdAAct {V of 1882), !•.<. 2 (c), 17 (c)- n’ci/rr 
rifjhtit^-Right to tale rievr iViitcr over another' » Ian Am 
in andefined channel^ nature Presumption of io»t 
grant — Enwment, 

Froiii time iminniriuriiil the ]>laintiiT and his 
fiiicestors as owners of rortaiu iion.n)>anan lands 
liad 1 h.*oii inking water from a river at or uhout a 
eertain spot r>n tlie linnks and tlieuco over the 
lands of the defoiidants successively till the plaint- 
ilT’s lands were reached. Tins water was brought 
not ill a deiincd chaiiael but Avas allowed to spiead 
over and irrigate defendants' lands first and ilicii 
the phiintitl’s: 

JfchZ, tliat even if thi^ right enjoyed 1 ) 3 '^ the plaint- 
iff and his ancestors could not be aciiuired as au 
easement, there was nothing Intriusicalb^ uuroason- 
ablo in it; on the contrary it was compatible with tlio 
linages and sentiments of the agricultural population 
ill many parts of India and liaving lx,‘en enjoyed 
from time iinmomorial it was saved b)' fectioii 2, 
clause (c), of the Easenionts Act. fp. 449, col. 1.] 

Per Marina, J. — The plaintiff's claim was to river 
water and not to in ere surface water on the defend- 
ants' lands and eonseqnoritly section l7 (c) of the 
Easements Act Jiad no application to the case. [p. 450, 
col. 1.] 

The iiresumpt ioii of a lost grant is one which may 
be made in India as well as in England. The pre- 
suniption arises out of tlu^ strong dosire of the 
Courts to find a legal origin fur an ancient and 
uninterrupted user. The presiimiition may be 
rel Kitted like other presumptions. It also requires 
certain conditions and one is that the right could 
liave been the subject of a grant, [p. 450, col. 2.] 

Second appeal from the decision of the 
Assistant Judge at Thana, in Appeal 
No. 17 of 1914, confirming the decree passed 
by the Subordinate Judge at Bhiwandi, in 
Civil Sait No. 452 of 1911. 
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The Hon’ble Mr. Jinnah (with him Messrs. 
8* Z2. Bakhale and B, F. Vesai), for the 
Appellants. 

The Hon’ble Mr. Wadia (with him Mr. 
A. 0, Desai), for the Bespondent. 

JUDGMENT. 

Bkaiian, J. — Assuming (but without de- 
oiding) that Mr. Jiunah’s oontention is 
sound, viz,^ that the plaintiff oould not 
have acquired the right which he is suing 
to enforoe under the Indian Easements 
Act, still the case is saved by section 2, 
clause ((')> of that Act. 

The lower Courts have found concurrently, 
as a fact, that the plaintiff has acquired 
this right and enjoyed it from time imme- 
morial. 

Even if it were a right that could not 
be acquired as an easement, there is 
nothing intrinsically unreasonable in it. On 
the contrary it is compatible with the 
usages and sentiments of the agricultural 
population in many parts of India. In 
my opinion the decree of the Court below 
must be confirmed and this appeal dis- 
missed with all costs upon the appel- 
lants. 

Maktkn, J. — This second appeal raises an 
interesting question as to water rights 
which has been decided in plaintiff’s favour 
in both the Courts below. The fucts proved 
show that from time immemorial the 
plaintiff' and his ancestors as owners of 
certain non* riparian lands have been taking 
water from a river at or about a certain 
spot on the river banks, and thence over 
the lauds of the defendants successively 
till the plaintiff’s lands are reached. The 
water thus taken has not Unwed in a de- 
finite channel over the defendants’ lands, 
but has followed the general lines indicated 
by the colour blue, viz., first to the south 
of the westernmost embankment coloured 
red on the map in the suit, and then 
bifurcating almost at right angles east and 
west. The map is not so helpful as it 
might be. It contains no scale and no 
compass bearings, and only sho ws a portion 
of the river, viz., that to the east of the 
embankment I have mentioned. It is on 
the site of this embankment that the water 
has hitherto been taken. The embank- 
ment itself was only built some eighteen 
years ago but the findings are that the 
plaintiff then pierced this embankment so 
29 


as to admit of the water flowing as before, 
and that the pipe he subsequently placed 
for that purpose was a hollowed palm 
tree which he subsequently renewed. It 
was then that the defendants obstructed 
the pipe and the flow of water for the 
first time, and consequently this action 
was brought. The embankment I have 
referred to is called ‘'the dam in dispute” 
in the Court of first instance, and mast not 
be confused with the dam which from 
time to time has been placed by the plaint- 
iff and others in the river bed itself so 
as to ensure a supply of water in time of 
drought or scarcity. 

The technical difficulty here is that the 
water has been brought not in a defined 
channel but has been allowed to spread 
over and irrigate the defendants’ lands 
first and then the plaintiff’s. This indeed 
appears to be a common method of irriga- 
tion in India [see Villuri Adinarayana v. 
Polimera Ramudu (1)]. It has at any rate 
been the method adopted for very many 
years for irrigating the paddy fields in dispute 
in the present case. Accordingly the conten- 
tion of the defendants that the plaintiff’s 
right, if established, “would tend to the 
total destruction of the defendants’ property” 
within the meaning of section 17 (a) of 
the Indian Easements Act may be summarily 
dismissed. 

The defendants’ substantial objection is 
that the right claimed is really one “to 
surface water not flowing in a stream” and 
hence cannot be acquired as an easement 
under the Indian Easements Act [see section 
17 (c)], nor be the subject of a presumed 
lost grant. In my judgment that is not 
really the right which the plaintiff is claim- 
ing. He is really claiming the right to take 
the water from the river without interruption 
by the defendants, end to have it conveyed 
over their lands. According to the Court of 
first instance the plaint alleges that “from 
the time of bis ancestors the plaintiff has 
been in the habit of taking the water of 
that river for irrigating his lands.” The 
plaint then proceeds to give details as to 
how that water is taken and reaches 
plaintiff’s lands. 

Some difficulty was caused by the fact 
that a large portion of the embankment in 

(1) 17 Ind. Cas. 648; 37 M. 304 at. i*. 306; 12 M. L. T. 
637} 24 M. L.1. 17. 
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qaeation appears to be on land belonging to 
Government, and not to the defendants as 
they alleged. The Collector, however, does 
not appear to take any objection, and fo 
far as the present parties are concerned, I 
do not know that the point is really very 
material. Defendant No, 3 is now the 
Government tenant but has been warned not 
to obstruct the plaintifF in taking the water. 

If, then, my view of the facts is correct, 
the claim is to river water and not to mere 
surface water on the defendants’ lands and 
consequently section 17 (c) does not apply. 

It is no doubt true that the method of 
conveying that river water over the defend- 
ants’ lands creates a diflBoulty, for some 
is used to irrigate the defendants’ lands or 
may be loFt by percolation, and on the other 
hand the volume of general water on the 
defendants’ lands may be affected by rain 
water falling on their lands or from other 
like oausep. This might, however, happen 
just the same if the water was convejed in 
a definite open ohannel. Some of the river 
water might still he diverted by cross-cuts 
in that channel on the defendants’ lands. 
Further, rain water falling on the defendants’ 
lands might easily increase the volume of 
water in the open channel. One may, I 
think, fairly assume that the method actually 
adopted in the present case of conveying 
this river water for all these years is the 
one best suited to local requirement, and 
preferable in particular to a definite cbannel 
with cross-cuts, Budhu Mundal v. Maliat 
Mandal (5i) and Kensit v. Great J£a8ter7i 
Railway Go, (3) are instances of an easement 
or grant for river water across certain 
lands. 

But the plaintiff does not necessarily 
depend on the Indian Easements Act. Section 
2 (c) provides that nothing in that Act is 
to derogate from ‘*any right acquired before 
this Act comes into force”. Had then the 
plaintiff or his predecessors in -title acquired 
any such right before the Indian Easements 
Act came into operation? I think he had. 
The decisions in Barnessur Reread Rarain 
Stftgh V. Koonj Behary Pattuk (4) and Rajrup 

ao C. 1077. 

(3) (1884) 27 Ch. D. 122; 54 L. J. CJi. 19; 61 L. T. 
862; a2 W. R 885. 

(4) 4 0. 633; 6 T. A. 33; 3 Sar. P. C. J. 866; 3 Ind. 
Jm-, 179; 2 ShoniL^ L. K. 194; ? hid Dec. (N. b.) 
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Kuer V. Ahid Hossein (5) show that the 
presumption of a lost grant is one which 
may be made in India as well as in England. 
The presumption arises out of the strong 
desire of the Courts to find a legal origin 
for an ancient and uninterrupted uaer< The 
presumption may be rebutted like other 
presumptions. It also requires certain con- 
ditions, and one is that the right could 
have been the subject of a grant. As Dord 
Selborne puts it in the leading case of 
Goodman v. Baltash Gorportaion (6): An 
open and uninterrupted enjoyment from time 
immemorial under a claim of right seema to 
me to be all that is neceesary for a pre- 
sumption that it had such an origin as would 
establish the right, if a lawful origin was 
reasonably possible in law.” 

Is th on the grant of the right clainied 
reasonably possible in law? I think it is 
It is true that the plaintiff is a non riparian 
owner. PreBumably, therefoie, the riparian 
owner of the embankment in question could 
not have made a grant of the river water 
so as to affect the lower riparian owners 
[see Ormerod v. Toihnofdm Joint Stock Mill 
Co. (7) and McCartney v. Londonderry and 
Lough S Willey Bailicay Go. Ltd. (t). But the 
grant would at any rate be good as against 
such grantor (.see same cases), and I assume 
also against his sequels iii title. And the 
lower riparian owner could not complain 
unless he wa.s injuriously affected in fact. 
I See Kensit V. Great Eastern Railway Cm 
(S)]. Further, as between himself and the 
lower riparian owners, the grantor might 
justify the user by a grant from the lower 
riparian owner or by prescription [see 
McCartney's rase (b)]. lii this very case we 
find a dam erected in the river bed, and this 
I suppose could only be justified against 
lower riparian owners by grant or prescrip- 
tion, Possibly the non-riparian grantee could 
not sue the lower riparian owners in his own 
name (see raw (7)1. Here, however, 

the defendants or their predecessors are either 

(6) 6 C. 394; 7 c. L. R. 629; 7 1. A. 240; 4 Sliome 
L. R. 7;4Sar. P. 0. .T. 199; 3 Siith. P. C. J. 816; 4 
Iiid. Jur. 630; 3 Ind. Dec. (n. b.) 257 (P. C-). 

((J) (1880) 7 A. 0. 633 at p. 639; 52 L. J. g. B. 193; 
48 L. T. 239; 31 W. R. 293; J. P. 276. 

(7) (1883) 11 Q. B. 166; 62 L. J. Q. B. 446; 81 W. 
R. 759; 47 J. P. B32. 

(8) (1904) A. 0. 301 at p. 315; 73 L. J. P. C. 73; 91 
L, T. 106; 53 W. B. 385. 
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the original grantors of the river water, or 
else are the grantors of the right to have 
such water conveyed over their land in the 
way specified. In other words, I think it 
reasonably possible in law that the defendants’ 
predeoessors could have granted the right to 
convey definite river waters over their lands 
notwithstanding that such river waters 
flowed or passed through the defendants’ 
lands in no definite channel. In this 
respect the case presents a considerable 
resemblance tothnt of Villuri Adinarayamy, 
Polimera Bamudu (1). 

It was suggested that the pleadings in 
the present case did not permit of the 
presumption of a lost grant. The plaint, 
however, clearly pleads the fact of im- 
memorial user, and it is this fact which 
raises the presumption in law. Further, this 
very point is dealt with in the judgment 
of the Court of first instance at page 22, 
line 41. If necessary, therefore, the pleadings 
should be treated as amended ^ o as to raise 
this point expressly, and I decide this case on 
that footing. 

Some objection was made as to the 
form of the original decree. No objection 
appears to have been taken on this head 
in the lower Appellate Court, and I do 
not see that it is essential to vary the 
form of the decree. In effect the injunc- 
tion is iuteiided to preserve the immemorial 
user. 

In my judgment the appeal should be dis- 
missed with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 170 of 1916. 
February 12, 1918. 

Present'. — Mr. Justice Piggott and 
Mr. Justice Walsh. 

BANARSI DAS — Defendant — Appellant 
versus 

sheodarshan das SHASTRI— 

Plaintiff — Respondent. 

Hindu Law — Joint family — Alienation by one mem* 
hcVy wheiher can be impeached by other mcmbeie not 
parties to alienation — Stranger, whether can impeach 
alienation— Grant of property to maliact a 7 i (2 his heirs, 
whether grant in favour of temple — Appeal by legal 
representative of deceased party — Procedure. 

If one or more members of a Hindu joint family, 
purporting to act on behalf of the family as a whole, 
make an alienation of joint family pi*operty, it is 
open to those members of the family who did not 


join in the alienation, to contend that the alienation 
was made without authority and not for valid 
necessity or for the benefit of the joint family and 
that it is not enforceable. But such alienation is 
good as against a person who is not a member of the 
joint family and does not claim through the joint 
family, [p. 455, col. 2.] 

A grant of property inade under a deed in favour 
of a makant of a temple and his heirs for the services 
rendered by the mahant to the temple is not a grant 
of the lu'operty to the idol or to the temple, anil the 
nuihant and his heirs are competent to deal with the 
property as their private property, [p. 467, col. 1.] 

A legal representative of a deceased party is not 
entitled to appeal as such legal representative with- 
out first obtaining an order of the Court bringing 
liiui on to the record iu that capacity, [p. 456, col. l.J 

First appeal from a decree of the Sub- 
ordinate Judge, Agra. 

Mr. Lain Mohan Banerii, for the Ap- 
pellant. 

Messrs. B. E, (TOonor and Peary Lai 
Banerii, for the Respondent. 

JUDGMENT. 

Piggott, J. — The suit out of which this 
appeal and the connected Appeal No. 317 
of 1915 arise, was brought to enforce a 
mortgage- deed of the 10th of January 
1881. The property hypothecated was the 
equity of redemption in a revenue-free 
grant in village Gadaya Latifpur and 500 
bighas of revenue free land in another 
village called Khankara. It is recited in 
the deed itself that the latter of these 
two properties was already mortgaged with 
possession to the same mortgagees under 
a deed of the 15th of June 1866. Part 
of the consideration of the simple mort- 
gage now in suit was the redemption of 
this older usufructuary mortgage on the 
land in village Khankara. Out of the 
total consideration of Rs. 10,801 for the 
deed in suit a sum of Bs. 7,184 was 
calculated as due on the usufructuary 
mortgage of the 15th of June 1866, and 
was set apart for the redemption of the 
said mortgage. One effect, therefore, of the 
deed in suit was that the mortgagors be- 
came entitled to re-enter into poaseiraion 
of the land in village Khankara, which had 
hitherto been in the possession and enjoy- 
ment of their mortgagees. It is further 
stated in the deed in suit that the revenue- 
free grant in village Gadaya Latifpur was 
also mortgaged with possession to the same 
mortgagees under a deed of the 18th of 
October 1865. It is only the equity of 
redemption which is hypotbeoated under 
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the deed in suit. It is admitted that this 
mortgage of the 18th of October 1865 
has never been redeemed. The relief sought 
in the present suit is to bring to sale 
the equity of redemption in respect of the 
revenue-free grant in village Gadaya Latif- 
pur and the entire right, title and interest 
of the mortgagors in respect of the land 
in village Khankara. The mortgagors under 
the deed are as follows: — 

1. Mahant Laohman Das, disciple of 
Mahaut Hari Das. 

2. Khubi Bam and Bam Batan, sous of 
Gulab Das. 

3. Hargobind, sou of llardeo. 

The evidence on the record shows that 
the properties now in question in villages 
Gadaya Latifpur and Khankara were in 
the possession in the year 1826 of one 
Mahant Kesho Das, described as priest of 
the temple of Sitaramji. They were held 
by him under revenue-free grants made 
by the Maharatta Government. This Kesho 
Das appears to have had a number of 
chelas or disciples, and it seems clear 
from the record that he himself belonged 
to a celibate order of religious ascetics. 
Kesho Das died somewhere about the year 
1828 and, under oircumstauoes which will 
require to be further considered, he was 
succeeded in possession cf the properties 
in suit by two persons, Hari Das and 
G ulab Das. The former of these took the 
title of Mahant, lived as a celibate and 
would seem to have succeeded Kesho Das 
in the office of priest. Gulab Das was a 
married man and brought up a large 
family, seven sons of his being shown in 
the pedigree the correctness of which has 
been admitted. Hari Das, however, adopted 
cLela, and as his eventual successor in the 
Mahantship, Lachman Das, one of the sons 
of Gulab Das. This is the Lachman Das 
whose name appears as the 6rst of the 
mortgagors in the deed in suit. Of the 
remaining mortgagors two are sons of 
Gulab Das, while Hargobind is a grandson 
of Gulab Das, his father Harden having 
presumably died before the execution of 
the deed in suit. There is a recital in 
the same deed to the effect that three 
other persons interested in the mortgaged 
property as descendants of Gulab Das are 
*'not present here,’’ and the executants of 
the deed undoubtedly purport to act for 


and on behalf of these alleged absent 
members of the family and to deal with 
the property as a whole, including the 
shares of the said absent members. The 
three persons thus speoiBed are Har Prasad, 
an own brother of the executant Har- 
gobind, Bhola, another grandson of Gulab 
Das, whose father Baldeo we must presume 
to have died prior to the execution of 
this document, and Bal Kisben, another 
son of Gulab Das There remains one 
other son of Gulab Das called Bhupal, 
who is not accounted for in the above 
statement of facts. His name neither appears 
as an executant of the mortgage-deed 
in suit nor in the recital of those members 
of the family on whose behalf the exe- 
cutants of the deed purport to act. In 
the absence of any evidence to the contrary 
it seems a fair presumption that Bhupal 
had died prior to the execution of this 
deed, and there is no evidence on the 
record to prove the contrary. The nearest 
the defendants have been able to get is 
the production of certified copies of certain 
village records which purport to show 
Bhupal as alive in the year i 879. This 
does not prove that he was alive in 1881, 
and does not seem to me to outweigh the 
presumption of his death which may reason- 
ably be drawn from the wording of the 
deed in suit. It is an admitted fact in 
the case that Lachhmau Das adopted as 
his chela another grandson of Gulab Das, 
namely, Baghunath Dap, son of Khubi Bam, 
one of the executants of the deed in suit. This 
Baghunath Das similarly became a celibate 
Mahant and succeeded Lachman Das in 
the office of Mahant in connection with 
the temple of Sitaramji. Baghunath Das 
has since departed from the tradition of 
the family by adopting as his chela a 
person named Banarsi Das who is afi 
outsider, that is to say, not a descendant 
of Gulab Dap, and in respect of whom 
it is alleged, though the matter has not 
been enquired into in the present case, 
that he is disqualified from succeeding to 
the Mahantship by the fact that he is a 
house-bolder and a married man. At any 
rate, on the 29th of May 1907, Mahant 
Baghunath Das executed a deed by which 
he purported to transfer all his rights, 
including both his personal property and 
his office as Mahant and whatever interest 
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he possessed as priest, manager or trustee 
of the temple of Sitararoji, to the afore- 
said Banarsi Das. A suit was brought 
by Banarsi Das on the strength of this 
document, in which he impleaded all the 
descendants of Gulab Das, together with 
certain persons alleged to be transferees 
of property appertaining to the temple, 
but not the mortgagees under the deed 
now in suit or any representative of the 
said mortgagees. The suit was resisted 
upon a variety of grounds, and after it 
had been dismissed by the Court of first 
instance it came before this Court as First 
Appeal No. 307 of 1910, decided on the 23th 
of October 1912. The learned Judges of 
this Court expressly declined to determine 
the question whether the property in suit 
in that litigation, which included the 
property now in suit, was or was not 
trust property belonging to the temple of 
Sitaramji. Their decision proceeded upon 
this line of argument: either the property in 
suit was trust property, as alleged by Banarsi 
Das, that is to say, appertained to a trust of 
which Mahant Raghunath Das was, or had 
been, the sole manager and trustee, or 
it did not. If it did not, Banarsi Das 
obviously had no case at all: assuming for 
the sake of argument that it did, there 
was no evidence on the record to satisfy 
the Court that Raghunath Das had any 
right to nominate his successor at his own 
free will and pleasure, still less to transfer 
the office of Mahant, with the rights and 
duties of trustee and manager of the temple 
property, to another person during his own 
lifetime. 

The present suit was instituted on the 
29th of March 1910, that is to say, before 
the declaratory suit brought by Banarsi 
Das had been decided even by the Court 
of first instance. The foregoing recital of 
facts is, however, necessary to the under- 
standing of the pleadings in the present 
suit; and in the view which 1 take of the 
case a proper appreciation of these pleadings 
is absolutely essential to the determination 
of the questions raised by these appeals. 
It may be said at once that the plaintiff 
is a transferee of the rights of the original 
mortgagees under the deed in suit, and 
also under the usufructuary mortgage of 
October the 18th, 1865. The determination 
ef the present suit has, as a matter of 


fact, been delayed by the circumstance 
that a plea, raised by the defendants, 
against the validity of the plaintiff’s docu- 
ment of transfer, was accepted in the first 
instance by the trial Court; but the decision 
on this point was taken to this Court in 
appeal and was disposed of by this Court 
on the 17th of November 1913 (vide First 
Appeal No. 21 of 1912 the record of which 
has been before ns), with the result that 
the validity of the plaintiff’s document of 
title was affirmed. It seems just worth 
while to note at once that the plaintiff 
is himself the trustee and manager of 
another religious endowment connected 
with another temple at Bindraban, and 
that the money which he has embarked 
on this speculation presumably comes from 
the surplus profits of the trust in his hands. 
It is entirely superfluous, therefore, to allow 
any considerations as to the feelings of 
the Hindu public with regard to the 
sanctity of temple endowments to interfere 
with the consideration of the questions of 
law involved in this suit. If the plaintiff 
succeeds he will bring this property to 
sale for the benefit of another religious 
endowment. Nor is it necessary that we 
should trouble ourselves overmuch with 
any considerations as to the general equities 
of the case. The plaintiff is a speculator 
who has bought up a disputed claim for 
what it may be worth; while the defendants 
are in the position of persons who have 
raised money upon property under a 
representation that they had every right 
to do so, and who are now seeking to 
repudiate the debt on the ground that the 
property hypothecated was not theirs to deal 
with. 

The array of defendants as originally im- 
pleaded was as follows: — 

The first defendant was Banarsi Das, 
who is described in the plaint simply as 
"disciple of Raghunath Das.” The next 
six defendants were representatives of the 
family of Gulab Das, being his grandsons, 
great-grandsons or great- great- grandsons, 
together with the widow of a deceased 
descendant, who was presumably impleaded 
as a matter of precaution. The eighth 
defendant was stated to be an auction - 
purchaser of whatever rights Raghunath 
Das had possessed in the property in suit; 
while the ninth defendant was the sue* 
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oessor-in.title of the original mortgagee, 
who had transferred his rights to the 
plaintiff. Subsequently, three more defend- 
»nt8 were added; two of these were alleged 
to be also transferees of the rights of 
Raghunath Das in the property in suit; 
and Raghunath Das himself was also 
impleaded, apparently at . the suggestion 
of the Court. He is described as “Mahant 
Raghunath Das, a disciple of Mahant 
Laohman Das, gaddunashin and managing 
trustee of the temple of Thakur Sri 
Sitaramji Maharaj, placed at Mauza Gadaya 
Latif pur.** In the petition by which Raghu- 
nath Das was impleaded the plaintiff 
carefully refrained from admitting that 
Raghunath Das was in any way a neces- 
sary party to the suit. He admitted him 
to be the managing trustee of a certain 
temple; but his case was throughout that 
the property in suit formed no part of the 
endowment of that temple, or of the trust 
property in the hands of Raghunath Das. 
The property in suit was alleged by the 
plaintiff to be the personal property of 
the original mortgagors, and Banarsi Das 
was impleaded, instead of Raghunath Das, 
on the ground that the latter’s deed of 
the 29tb of May 1907, whatever might 
be its effect as regards the trusteeship 
and the trust property, did operate to 
transfer in favour of Banarsi Das what- 
ever rights Raghunath Das possessed in 
any personal property of his own. In a 
petition which he presented to the Court 
after he had been impleaded, Raghunath 
Das disclaimed all interest in the litigation. 
He apparently intended to support the 
oontention of Banarsi Das that the pro- 
perty in suit was not merely trust pro- 
perty, but appertained to an endowment 
in favour of the temple of Sitaramji of 
which Raghunath Das bad been the sole 
trustee and manager, until be transferred 
his rights to Banarsi Das. Those defend- 
ants who resisted the suit raised a 
variety of pleas; but the point to be noticed 
for my present purpose is that there 
was a marked difference in the position 
taken up by Banarsi Das on the one 
band, and by the descendants of Qulab 
Das on the other. Both these parties 
took the plea that the property in suit 
was trust property appertaining to the 
temple aforesaid, and as suoh inalienable; 


but they were as much at variance amongst 
themselves as they were with the plaint- 
iff. Banarsi Das expressly pleaded that 
the property in suit appertained to a trust 
of which he was himself the sole manager, 
by appointment in succession to Raghunath 
Das; he pleaded that *'Radha Ballabh and 
other defendants, the heirs of Gulab l^as, 
have no interest in the property.” On 
the other hand, those of the descendants 
of Gulab Das who contested the suit denied 
that Banarsi Das had any interest in the 
matter. They not merely denied that he 
had succeeded to the interests of Raghu- 
nath Das, whatever they may have been, 
in the property in suit; but they set up a 
trust under which the descendants of Gulab 
Das were joint trustees along with what- 
ever Mahant for the time being had suc- 
ceeded to the rights of Hari Das and of 
Laohman Das. They pleaded, and in view of 
the position taken up by them they were clear- 
ly entitled to plead, that Raghunath Das was 
a necessary party to the suit, and that his 
absence from the array of original defend- 
ants was a fatal objection to the main- 
tainability of the entire suit, inasmuch as 
he had been impleaded after the expira- 
tion of the special period of limitation 
prescribed by section 81 of the Indian 
Limitation Act (IX of 1908), within 
which the present suit was instituted. 
The learned Subordinate Judge fixed a 
number of issues, and one of thene issues 
was whether Banarsi Das or the defendant 
Bamiin Das (a grandson of Hargobind, one 
of the executants of the mortgage deed 
in suit) was the lawful successor to Mahant 
Raghunath Das. In the end, however, the 
Court below came to the conclusion that 
this was an issue which arose only as 
between two of the defendants and did 
not require to be decided in order to the 
determination of the suit. He overruled 
on various grounds all the pleas raised by 
all the defendants, except the plea taken 
by the descendants of Gulab Das to the 
effect that the shares of those members of the 
family who had not joined in the execution 
of the mortgage-deed in suit were not 
affected by the mortgage and could not 
be brought to sale in satisfaction of the 
same. On this basis he has given the 
plaintiff a decree for the full amount 
claimed by him, but enforoeable 
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only as agrainst an undivided 17/24tha 
share of the property in suit. All the 
defendants except Danarsi Das have sub* 
mitted to this decree, and I regAvd. it as 
mist important to insist upon the fact 
that the appeal now before us is by Banarsi 
Das alone. On the other hand the plaintiff has 
iiled a separate appeal No. 317 of 1915, in 
which he asks that the decree of the Court 
below be midihed by making: it enforceable 
as agrainst the whole of the mortgagred 
property. This appeal I propose to deal 
with in a separate judgment. 

The memorandum of appeal presented 
by Banarsi Das is a somewhat prolix and 
argumentative document, bat it has been 
agreed before us that in substanc* 3 only three 
points are raised: — 

(1) It is contended that the pioperty in 
sait is trust property, belonging to the 
idol worshipped in the temple of Sitaramji 
at Gci.daya Latifpar, and to no other 
person whatsoever, so that the executants 
of the mortgage-deed in suit had no right 
to alienate the same and it cannot be 
brought to sale in execution of the mortgage 
decree. 

(2) it is contended that Mahant Bagbunath 
l)\s was a necsessary party to the suit, 
and that the suit must fail on the mere 
ground that he was impleaded after the 
expiration of the prescribed period of limit- 
ation. 

(3) A plea is taken, in the alternative, 
to the effect that, on the view of the facts 
taken by the Court below and assuming 
that the joint family formed by the lineal 
descendants of Gulab Das weie owners, or 
part owners of the property in suit, then 
it should be held as a matter of law that 
the executants of the mortgage-deed had 
no right to hypothecate either their own 
shares or the shares of any person in 
the joint ancestral family property, 
and that this ground alone would be suffi- 
cient to warrant the dismissal of the plaint- 
iff’s suit. 

I propose to take these points in the 
reverse order, because the last two can, in 
my opinion, be very briefly disposed of. 
I do not think there is any force in the 
third plea, and I propose to deal with 
it more in detail in my judgment on the 
cross-appeal filed by the plaintiff. For the 
purpose of the appeal now under oousidBr- 


ation it is sufficient to say that this plea 
is not open to Banarsi Das. He is not, 
never was, a member of tbe .joint family 
formed by tbe descendants of Gulab Das. 
If one or more members of a Hindu joint 
family, purporting to act on behalf of the 
family as a whole, make an alienation of 
joint family property, it is, of course, open 
to those members of the family who did 
not join in the alienation to contend that 
it was made without authority, that it was 
not made for valid necessity, or for the benefit 
of the joint family, and that it is not 
enforceable. As against a person like Banarsi 
Das, who is not a member of the joint family 
and does not claim through the joint family, 
the alienation is good. 

In dealing with the question of limit- 
ation I have one further point to note. A 
document which is on this record at page 
A12 shows that Raghunath Das died on 
the 19th of January 1913, during the 
pendency of this suit in the Court below. 
The plaintiff made no attempt to have 
any person brought on the record as suc- 
cessor to Raghunath Das; and from his ijnint 
of view he was obviou‘>ly right in not doing 
so. He had contended throughout that 
Raghunath Das was not a necessary party 
to the suit and that any interest which 
he had ever possessed in the property in 
suit had passed to other hands. Banarsi 
Das in his memorandum of appeal to this 
Court says that he files his appeal in the 
capacity of trustee of the waqf propeHy 
belonging to Thakur Sitaramji, representing 
Raghunath Das in that capacity. He has 
never applied to this Court to be brought 
upon the record as successor to Raghunath 
Das. Had he made such an application, 
it seems clear to me that it could not have 
been granted without some further enquiry, 
seeing that the right of succession to the 
office of Mahant and to the trusteeship 
held by Raghunath Das was a matter in con- 
troversy in this very suit The document 
to which I have already referred does, no 
doubt, afford some evidence in support of 
the contention that Banarsi Das, whatever 
his rights may be, has succeeded in obtain- 
ing effective possession of the temple and 
of any property appertaining to the temple 
other than the property now in suit. At 
the same time it seems clear that no 
litigant has a right to assume to hipas^lf 
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the position of legal representative of a 
deceased litigant, without making an appli- 
cation to the Court in proper form and ob- 
taining the orders of the Court thereon. 
In the suit itself the position taken up by 
Baiiarsi Das was that he had already taken 
the place of Baghunath Das as manager and 
trustee of the temple in virtue of the 
transfer of the 29th of May 1907. The 
plaintiff impleaded Haghunath Das as 
manager and trustee of the temple, but 
denied that the property in suit had any 
concern with the trust of which Haghunath 
Das was the manager. The question of 
limitation, therefore, if it can be raised at 
all by Banarsi Das in this appeal, depends 
for its determination on the decision of 
the Court in respect of the main ques- 
tion. If the property in suit is found to 
belong to a trust of which Mahant 

Baghunath Das was, on the date of the 
institution of this suit, the sole trustee 

and manager, the suit will fail on its 

merits, and it must also be held to be 
barred by limitation on the ground that 
the trustee was impleaded after the 
expiration of the limitation period. On a 
contrary finding it would follow that 
Mahant Baghunath Das had, on the date 
of the institution of the suit, no interest 
in the property in question and was not 
a necessary party. This was the position 
taken up by Baghunath Das and by 

Banarsi Das himself in the Court below, 
and I very much doubt if the appellant 
can be permitted to resile from it now. 
1 may say further that, after carefully 
considering the memorandum of appeal 
filed by Banarsi Das in connection with 
this question of limitation, I am by no 
means satisfied that it is incumbent upon 
us at all to hear Banarsi Das on the 
merits. He does not appeal in his personal 
capacity as Banarsi Das, defendant No. 1 
in the suit. He expressly claims to appeal 
as the representative of Baghunath Das, 
the person subsequently impleaded as defend- 
ant No. 10 in the suit. He has, no doubt, 
adopted this attitude in the hope that it 
may lend force to his plea of limitation; 
but he has neglected to observe that he 
is not entitled to appeal as a legal 
representative of a deceased defendant, 
without first obtaining an order of the 
Court bringing him on to the record in 


that capacity. He has not amended his 
pleadings in any way in consequence of 
the decision of this Court in First Appeal No. 
307 of 1910, and must be taken to stand 
by the position originally taken up by 
him that the trusteeship of the temple had 
been transferred to him prior to the 
institution of this suit by the deed of the 
29th of May 1907. In the absence of 
any amended pleading on his part or of 
any application from him asking to be 
brought upon the record as the legal 
representative of Mahant Baghunath Das, 
after the death of the latter, and of any 
order to this effect from the Court, it 
seems to me that his appeal as filed is not 
maintainable at all. 

It is only because this point was not 
properly brought out in the course of 
argument before us that 1 prefer to pass 
on to the consideration of the main plea 
raised by Banarsi Das, iiintead of throwing 
out his appeal on this ground alone. With 
regard to this question whether the pro- 
perty in suit forms part of a religious 
endowment, there is a great deal of 
evidence of one kind or another on the 
record and I quite admit that portions of 
that evidence have not been satisfactorily 
dealt with in the judgment of the Court 
below. At the same time it seems to me 
that the issue as between Banarsi Das 
and the plaintiff (and these are the only 
parties with whom we are concerned in 
this appeal) lies within a very narrow 
compass. I find no force in the con- 
tention, pressed upon us in arguroenl, that 
the property in suit never belonged to 
Mahant Kesho Das, but was from the 
very outset a religious endowment, the 
true owner of which was the idol of 
Thakur Sitaramji worshipped in a particular 
temple. It is admitted that the revenue- 
free grants by the Maharatta Govern ment 
in respect of the lands in both the villages 
in suit were at one time in existence in 
writing, but the grant in respect of village 
Gadaya Latifpur is not forthcoming. I 
find nothing on the record to lend colour 
to the suggestion made on behalf of the 
appellant that this document is in the 
hands of the plaintiff and is being wil- 
fully kept back by him. It is expressly 
referred to in one of the older documents 
09 the raoord as baying been lost, Wbat 
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ig described in the juderment of the Court 
below as “the original sanad oj muafi 
Mouza Khankara, dated 10th Jamidi-uU 
awwal 1321 Hijn” is on this record and 
has been produced by the plaintiff. It 
is a very ancient document and, partly in 
consequence of the defective processes 
employed in our Courts for the binding of 
records, is now in an extremely damaged 
condition. The official translators of this 
Court have been compelled to report 
that they are unable to prepare any 
intelligible translation of the document. 
The learned Judge of the Court below is 
a Muhammadan gentleman: I have no 
doubt that he was quite capable of read- 
ing the document in question with com- 
prehension, and it would appear that he 
was able to do so while its condition 
was less dilapidated than it is at present. 
He states in his judgment that this sanad 
oonrera the property as a rersonal grant or 
muafi from generation to generation ; and 
I can see no reason why we should not 
be content to accept this account of its 
contents. There is nothing unusual or 
inconsistent with Hindu religions ideas in 
the making of a grant to the Mahant of 
a temple for the personal enjoyment of 
himself and of his successors after him. 
No doubt the person making the grant is 
inilaenoed by the fact that the grantee 
is the priest of a temple and performs 
religious services in connection therewith, 
but that is no reason why a grant made 
for the enjoyment of the Mahant personally 
should be construed as a grant in favour 
of the idol as a juristic personality. 
Moreover, there is one consideration which 
seems to me decisive against the appel- 
lant as regards this part of the case. The 
one document in the appellant’s favour, 
without which he would have no arguable 
case at all, is the hhetnama (deed of 
endowment, or of dedication) executed by 
Mahant Kesho Das on the 9th of May 
1826. At the time when he made that 
grant Kesho Das obviously regarded him- 
self as having full right of disposal in 
respect of the property dealt with therein. 
The appellant himself asks ns to regard this 
document as creating an endowment in 
favour of the temple, or of the idol as a 
juristic personality ; and this position is 
ipoonsistent with th^ spggestiop that tbe 


endowment was already in existence, or 
that the idol was already the owner of 
the property and Mahant Kesho Das no- 
thing more than a trustee. The one 
difficult point in the case is the meaning 
and the legal effect of this document itself. 

he learned Subordinate Judge has brush- 
ed it aside somewhat lightly with th« 
remark that it was never acted upon. 1 
freely concede to the appellant that this 
is not a satisfactory way of dealing with it. 
If the Court has before it a document 
which undoubtedly created a trust or re- 
ligious endowment, it is not a sound position 
to take up that the document became of 
no effect as soon as the trustee or trustees 
appointed thereunder began to commit 
breaches of trust in respect of the pro- 
perties thus placed in their hands. I think 
the document requires to be considered, 
both in connection with the pleadings of 
the parties to this appeal, and in connection 
with the available evidence bearing on the 
position of Kesho Das at the time, and 
the events immediately following on 
his death. We have it from Mahant Kesho 
Das that be had a good many chelas or 
disciples, and he was obviously anxious to 
arrange that the property in his hands 
should pass peaceably after his death into 
the bands of the two particular persons 
whom he desired to nominate as his suc- 
cessors. It is to be noted thst he describ- 
ed them somewhat differently in the deed 
in question. He speaks of Hari Das as 
“my disciple, and of Gulab Das as my 
adopted son.” Seeing that Kesho Das was 
certainly a very old man when he executed 
this document and that he died within two 
years of its execution, I think that we 
may take it that Gulab Das was already a 
family man in the year 1826, was married 
and had begotten children. The fact that 
he is described as “my adopted son,” and 
not as “my disciple,” suggests that Mahant 
Khesho Das himself was doubtful whether 
Gulab Das would be accepted by Hindu 
religious feeling as a qualified successor 
to himself in the office of Mahant and of 
temple priest. At the same time he was 
obviously anxious to make provision for 
Gulab Das and his family and to insure 
f^r their benefit a right to share in the profits 
of the property in question. It must be 
remembered, further, that he held this pro- 
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perty under revenue-free grants. Those grants 
might or might not be confirmed by the British 
Government. The property itself, that is 
to say, the share in Gadaya Latifpur and the 
land in village Khankara, Mahant Kesho 
Das might perhaps dispose of by Will so 
as to seoure peaceable succession to the 
same for the benefit of his legatees; but the 
value of the property would be greatly 
diminished if the Government refused to conti- 
nue the revenue-free grant and proceeded to 
assess the land to revenue. I take it that 
these considerations dictated the peculiar 
form of the document which we have to 
consider. It is curiously worded, and one 
part of it is difficult to reconcile with 
another. In one place the Mahant purports 
to make a gift or dedication of the proper- 
ty in question (which by the way includes 
other property besides that now in suit) 
to Thakur Sitaramji as a juristic person- 
ality, and merely to appoint Hari Das 
and Gulab Das to perform the worship 
and services of the idol. Further on, how- 
ever, he speaks of them as his “donees,** 
and says that, while they should be care- 
ful to keep up the worship and services 
of the Thakurji, they are to regard them- 
selves as owners of the gifted property 
and to enjoy the same as such. Another 
point which was not noticed in the course 
of argument before us, but which seems 
to me of some significance, is that the 
idol of Thakur Sitaramji spoken of in this 
document does not seem to be identical 
with the idol of which, according to the 
plaintiff, Mahant Baghunath Das was the 
managing trustee on the date of the in- 
stitution of the suit. The latter is in 
a temple at Mauza Gadaya Latifpur; 
but in the deed of 1826 Mahant Kesho 
Das describes himself as priest of the 
temple of Sitaramji situated in Mohalla 
Pulan in the town of Bindraban, and there 
is nothing in the document to suggest 
that the “Thakur Sitaramji** subsequently 
referred to is any other than the idol 
worshipped in this temple in the town of 
Bindraban. After the death of Mahant 
Kesho Das the question of the continuance 
of this revenue-free grant in favour of his 
legatees or successors was considered by 
the British Government and was the subject 
of a good deal of correspondence, extracts 
from which are to be found printed in 


this record. The revenue-free grant was 
continued; but it is beyond question that 
neither the temple, nor the idol of Thakur 
Sitaramji regarded as a juristic personality, 
was ever entered in the revenue papers as 
the holder of the grant. At page A6 
of the record is an extract from the register 
of revenue-free grants relating to village 
Khankara. The name of the holder of the 
grant there given is “Hari Das Bairagi.’* 
There is a note that it was granted for 

the love of God and for the expenses of 

Thakurji in “Gadaria Ilaka Farrah.*’ The 
name “Gadaria** in this place would seem 

to be a variant of the name of Gadaya 

Latifpur. A similar paper of the year 
1868 relating to this latter village shows 
that the British Government finally remit- 
ted the revenue assessable on this village 
in favour of Hari Das and Gulab Das, 
heirs to Kesho Das. The word *heirs' 
is to my mind of great significance. 
Under the heading ^designation of the 
tenure’ appears the following entry: — for 
the maintenance of the priest and^ the ex- 
penses of the temple of Thakur Sitaramji.*’ 
In the mortgage-deed of October the 18bh, 
1835, Galab Das and Lachhman Das, the 
successor of Hari Das, speak of th“ pro- 
perty in Gadaya Latifpur as constituting a 
7nu(ifi in perpetuity granted by Maharaja 
Sri Madho Kao Sahib Bahadur of 
Gwalior for generation after generation 
and upheld as such by the British 
Government, and as having been “in our 
proprietary possession up to this day.” 
They unquestionably assume to themselves 
the right to deal with this grant as their 
own and to alienate it in such 
manner as they think proper. At the 
same time, while putting the mortgagees in 
possession, they reserved to themselves the* 
right to receive one rupee daily from the 
mortgagees, ‘ for the expenses of the temple 
of Sitaramji Maharaj situated in the village 
aforesaid.” Now there has been much 
litigation arising out of this stipulation, 
and the question of the position of the 
mortgagors and mortgagees under this deed 
of 1865 does not come to us precisely as 
reft Integra in the present litigation. The 
documents which especially require con- 
sideration are a judgment of the District 
Judge of Agra, dated February the 19th, 
1892, at page lOB of this book, and a 
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judsfiDont of the SRine Court, dated July 
the 12th, 1912. With ref^ard to the for- 
mer of these doouments it is to be re- 
marked that the desision of the District 
Judge was not afliirmed by this Court on 
appeal: there was an order of remand 
which resulted eventually in a judgment 
(which the parties have neglected to print) 
by which the decision of the District 
Judge was considerably modified. The 
net result of this litigation has been that 
this allowance of one rupee per diem has 
been held not to appertain to any trust 
or endowment, either in favour of the 
temple or in favour of the idol worshipped 
therein, but to be a personal right reserved 
to themselves by the mortgagors. Fur- 
ther, it has been held that the successors 
of the original mortgagors are entitled to 
recover this allowance piecemeal in certain 
definite shares; that is to say, a right to 
recei /e one-half of the allowance has been 
affirmed in favour of the successor to the 
Mahantship, the other lialf the heirs of 
(iulab Das have been permitted separately 
to recover for the benefit of the joint 
family to which they belong. The decision 
of the District Judge of Agra in the 
litigation of 1912 seems to me of parti- 
cular importance. 1 do not say that it 
operates as yes judicata as between Ilanarsi 
Das and the plaintiff. But even as be- 
tween them it is relevant evidence, as an 
instance in which a certain right was con- 
tested and was affirmed by the Court. In 
that litigation the present plaintiff, as 
successor of the original mortgagees, was 
arrayed on one side along with Raghunath 
Das, while the descendants of (Iulab Das, 
who were claiming a half share in the 
arrears of the daily allowance, were array- 
ed upon the other. In deciding that the 
heirs of Gulab Das were entitled to receive 
the half share claimed by them, the 
learned District Judge expressly proceeded 
upon a finding that the mortgagors in the 
deed of 1865 had hypothecated their 
personal property, and not endowed pro- 
perty belonging to the temple for the 
services of which it was said that the 
allowance ought to be expended. It seems 
to me that this finding is conclusive as 
between the plaintiff on the one hand and 
the descendants of G ulab Das on the other, 
and this may be the reason why the 


latter have not seen fit to contest this 
appeal. The position of Banarsi Das is 
not quite the same; but we must limit 
ourselves t3 a consideration of the case as 
it stands between the appellant and the 
respondent now before us on their own 
pleadings, and on the evidence on the 
record it seems to me that Banarsi Das 
has no substantial case. The one document 
in his favour is the hhetnama of May the 
9th, 1826, and that document, if it is 
evidence of any kind of trust, is no evidence 
at all of the particular trust alleged and 
contended for by Banarsi Das in this case. 
On any possible interpretation of that deed, 
it does not create a trust the benefits of 
which are to go wholly to the temple of 
Thakur Sitaramji, still less to a temple 
of that deity situated in Gadaya Latifpur; 
still less does it create a trust of which 
the sole manager and trustee shall be the 
Mahant of the temple for the time being. 
If this document can be construed as 
creating any sort of a trust, then it is a 
trust for the maintenance of the worship 
of the idol in a certain temple, but prin- 
cipally for the benefit of the trustees 
themselves, and these trustees are Mahant 
Hari Das and his successors after him and 
(iulab Das and his descendants after him. 
If I felt that this appeal could not be 
disposed of without going furthi-r into the 
question of the possible creation of a trust 
of this nature, and the legal consequences 
which would follow in the event of such 
a trust being proved, I should have a 
good deal more to say; but I do not think 
this question is now in issue. Mahant 
Banarsi Das (as I observe that he now 
calls himself) set up a trust for the 
benefit of the idol Thakur Sitararaji, of 
which he was himself the sole manager 
and trustee. The plaintiff admitted the 
existence of a trust in favour of the idol 
of which Mahant Raghunath Das was the 
sole manager and trustee, but denied that 
the property in suit appertained to that 
trust. So far as the parties now before 
us are concerned, they went to trial on 
this issue and the one piece of evidence 
which can be seriously relied on in favour 
of Banarsi Das is the document of 1826, 
which is no evidence that the property in 
suit belongs, or ever belonged, to a trust 
exclusively in favour of the idol in questioui 
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or of whioh the Mahant of the temple for 
the time being was the sole trustee. All 
the other evidence on the record is entirely 
against Baiiarsi Das, and in favour of the 
contention that the mortgagors of 18S1 
were right in saying that they had a 
power of disposal in respect of the pro- 
perty dealt with by the deed in suit. 

If it be suggested that 1 am taking too 
narrow a view of the pleadings, and that 
Banarsi Das should be allowed at this 
stage to set up, at least by way of an 
alternative pleading, the alleged rights of 
the descendants of Gulab Das by way of 
jus tertii, although he had expressly denied 
the existence of those rights in his 
written statement, even then it seems to 
me that the position is clear. If Banarsi 
Das can be heard to plead the rights of 
the descendants of Gulab Das, he cannot 
raise on their behalf any plea which 
would not be open to them. And in my 
opinion they are precluded by the decision 
of the District Judge of Agra, of July the 
12th, 1912, from asserting that the pro- 
perty now in suit, or rather the half share 
in that properly with which they are con- 
cerned, is not their personal property. 
They have obtained, as against the present 
plaintifP, a decree whioh proceeded upon 
an express finding to the above effect, 
and which without that finding w^ould have 
been impossible. On these grounds I am 
of opinion that there is no force in this 
appeal, and that it must be dismissed with 
costs. 

WAi.sa, J. — 1 agree in the order dismiss- 
ing the appeal. 1 do so with sorne hesita- 
tion, solely because I entertain an uncom- 
fortable feeling that the deed of 1826 
created a religious endowment of property 
whioh could net thereafter be legally alien- 
ated under any circumstances except for 
the purposes of saoh endowment, and that 
we are impliedly sanctioning what may be 
described as a prescriptive right to divert 
trust property from its original purpose 
without the approval of any Court. I think 
the property and those in possession of 
it have long ceased to pay any but a 
perfunctory and inconsiderable tribute either 
in spirit or in cash to the wishes 
of the original founder of the endow- 
ment, 


1 recognize, however, the force of my 
brother’s observation with reference to the 
feelings of the Hindu public in this parti- 
cular case, and having regard to the special 
ciroumstauoes and to the special form in 
whioh the case now comes before us in 
appeal, 1 think that the order proposed 
does substantial justice between these 
parties. 

Bt tub Court. — The appeal is dismissed 
with costs. 

Appeal durntssed. 


MADRAS HIGH COURT. 

Appeal auainst Appellate Obdei; No. 143 
OF 1916. 

September 19, 1917, 

Present : — Mr. Justice Abdur Rabim 
and Mr. Justice Oldfield. 

Sri VIDHYA THEERTHA SWAMIOAL, 

THKOCOtt HIS AUTUOKlSll) AOENT, 

M. RAGVENDRA ROW— Codnter- 
Petitioner — Appkllant 
versus 

VENKATARAMA IYER— Petitioner 
— Respondent. 

[Amiintion Act (IX of I908y), s. 14 — E.rficu>tio7i~-^ 
AppUcatwn for transfer of decree^ dismissal of — Suhsr. 
quent application for attachmen f -~himitation — Exclu- 
sion of time occupied in appeal and second appeal 
against first order. 

A dcoroc-liolder applied in the TimiOYelly Mimsif’g 
Court on 13tb Sopteinhor 1909 for transtor of his 
decree to 1-ho Anibasamudram Munsif's Court . The 
application was rejected by the Munsif but was 
allowed in appeal. In second appeal, however, the 
High Court restored the Munsif's order on 13th 
February 1913 . The decree-holder then applied .for 
attachment of the judgment- debtor’s properties on 
14th October 1913 ; 

Beldf that the application was barred by limitation 
and that the time occupied iu the appeal and second 
appeal in the matter of the first application could 
not be excluded under section 14 of the Limitation 
Act, inasmuch as the application was proceeded witli 
in a Court having jurisdiction and the decree-holder 
could not be said to have pursued his remedy through 
a bona fide mistake in the wrong Court, [p. 461, col. 
1 ] 

Nrityamoni Dasai v. Tjahhan Chwnder Sen, 83 Ind. 
Cas. 453; 43 C. 660; 30 G. W. N. 533; 30 Iff. L. J. 529; 
(1916) 1 M. W. N. 332: 3 L, W. 471; 18 Bom. L. B. 
41 S; 210. L. J. 1; 20 M. L T. 10 ' P. 0.), and 
Lakhan Ch untlpr Sen v. Madhunudan Sen, 36 C. 200; 7 0. 
1j. j. 60; 3 90; 12 C. W. N. 826, distiBgaisbed, 
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Appeal aRaioRt the decree of the District 
Court, Tinnevelly, in Appeal Suit No. 316 
of 1915, preferred against the decree of 
the Court of the District Munsif, Tinnevelly, 
in Original Suit No. 75 of 1913, in Execution 
Petition No. 775 of 1913. 

Mr. 1\ Narasimha Aiyangar^ for the Appel- 
lant. 

Messrs. K, R. Gurusami Aiyar and A, 
Subba?aya Aiyar, for the Respondent. 
JUDGMENT. 

Aidur Rahim, J. — The question for deci- 
sion in this appeal is one of limitation in 
connection with a petition for execution 
The decree-holder made an application for 
execution, No. 1571 of 1909, on the 13th 
September 1909, the object of the applica- 
tion being to get a transfer of the decree from 
the Tinnevelly Court to the Ambasamudram 
Munsif’s Court. The application was dismiss- 
ed on two grounds by the District Munsif, 
firstly, that it was not shown that there was no 
property of the judgment-debtor within 
the local limits of the Tinnevelly Court 
and secondly, that the application was 
barred by limitation. Then on appeal the 
Subordinate Judge reversed that order. 
But the High Court in second appeal 
restored the order of the District Munsif. 
This was on the l«3th February 1913. 
The present application was put in on the 
14th October 1913 and limitation is said 
to be saved by deducting the time between 
the filing of the application on the 13th 
September 1909 and the date of the High 
Court’s order, 13th February 1913. The 
District Judge, who has held in favour of 
the decree-holder, applied section 14 of the 
Limitation Act to this case. But it seems' 
to us that that section has no application 
because it could not be said that the* 
application was proceeded with in a Court 
without jurisdiction, that is to say, that 
the application was infruptuous because it 
was proceeded with in a Court without t 
iurisdiction or on a similar ground. The 
Tinnevelly Court Imd jurisdiction to deal 
with the application for transfer, though 
it could make the order only if certain facts 
were proved. It could not be said, there- 
fore^ that the decree-holder was pursuing 
his remedy through a bona fide mistake in 
the wrong Court. Further the relief that 
is now sought, that is, attachment of pro- 
perties in the Tinnevelly Court is not the 


same relief which was asked for in the 
application of the 13th September 1909, 
because all that was asked for in it was 
transfer of the decree for execution to 
another Court. 

Then the learned Vakil for the respond- 
ent has asked us to uphold the order of 
the District Judge on the basis of the 
ruling reported as Nrityamoni Dassi v. Lakhan 
Ghunder Sen (1), following the ruling in 
Lakhan Ghunder Sen v. Madhusudan Sen (2). 
There what was apparently held was that 
inoe the party against whom limitation was 
pleaded was in fact litigating the same 
question in another Court, the remedy of 
the party was suspended during the time 
that that litigation occupied. This apparent- 
ly was the principle, so far as 1 under- 
stand it, upon which that case proceeded. 
1 am unable to hold that it applies to the 
present proceedings. The one complete 
answer to the argument of the learned 
Vakil for the respondent is that the remedy 
which is now sought could have been asked 
for if he had only put forward proper 
facts before the Court even while the 
application of the 13th September 1909 
was pending litigation. It was open to 
him to find out the facts and make an 
effective application for attachment of the 
properties. The appeal must be allowed 
and the execution petition of 14th October 
1913 is dismissed with costs here and in 
the Court below. 

Oldfield, J. — 1 agree and only wish to 
add that 1 cannot read the decision in 
Nrityamoni Dassi v. Lakhan Ghunder Sen 
(1) as in any way affecting the scope of 
section 14 of the Limitation Act. There 
is no doubt that the appellant must succeed. 

M. c. p. 

Appeal allowed. 

(1) Iml. CsiH. 462; 43 C. 660; 20 C. W. N. 522; 
30 M. L. J. 529; (1916) 1 M. W. N. 382; 3 L. W. 471; 
18 Horn. L. 11.418; 24 0. L. J. !; 20 M. L. T. 10 
(P. O.). 

(2) 35 C. 209; 7 C. L. J. 69; 3 M. L. U’. 90; 12 C. W. 
N. 5<26. 
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ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 1)50 of 1916. 
March 22. 1918. 

Present : — Mr. Jastioe Tadball and Mr, 
Justice Abdul Raoof. 

KUN J BEHARI LAL— Defendant- 
Appellant 
versus 

The BHARGAVA COMMERCIAL BANK 

— Fl A I NTI FF — Re S PON DE N T. 

Contract Act {IX of 1872), 8. ITG—Pao ncc, sale taj, 
i)f 2 X 1.011611 artirlen — HoticCy rcasouallcy ichat is. 

Section 170 c»f the Coiitruct Act d(»es not coiitcjii- 
l)late tliat the pawnee slioiild ^ive the jia wnor iiitonna- 
tioii of the actual date, time and place; of sale. Tlio 
section does not mean that a sale should be arranged 
beforehand and that due notice of all the details 
sliould be given to tlio ])av«rnor. All that the law 
iiitciida is that the pawnee sliould give the pawnor a 
reasonable, time within which in exercise his right of 
redemption and proceed to sell if the ]ii()iierty be not 
redeemed. Tj) 462, col. 2; j». 463, col. 1.] 

Tlie pjiAvnee’s right to sell is analogous to the 
seller’s right of re-selling granted uiid(?r section 107 
of the Contnict Act and the two rights must Is* 
o.vcrciscd in more or less the same method, 463, 

col, 1.] 

Apawmee of ccrttiiii articles ol jewellery gave notice 
lo the pawnor that unless the money was paidw'ithiii 
a fortnight, the jewellery would be sold witliout 
further refereuco to him. The notice did not men- 
lion the actual date, time and place of the intended 
sale. The articles w ere sold but the full amount of 
tin; debt was not realized. In a suit by the pawnee 
for the balance, it was conicnded that the iiotico 
given was not a reasonable notice of sale within the 
meaning of section 176 of the Contnict Act: 

Hcldy that the notice given was a reasonable; notice 
of the intended sale within the meaning of the 
section, [p. 463, col. 1.] 

Second appeal from a decree of the District 
Judge, Agra. 

Mr. Kailas Nath Katju^ for the Appellant. 

Mr. Narain Prasad Asthana (with him Mr^ 
Mangal Prasad Bhargatm), for the Respondent. 

JUDGMENT. — The facts of this case are 
simple. The appellant-defendant pawned to the 
respondent Bank certain gold and silver orna- 
ments as security for a loan in the year 
1912. In January 1914 the Bank pressed 
the defendant for payment and stated that 
they had an offer of Rs. 1,480 for the 
ornaments and that if the defendant did 
not pay within a week the ornaments 
would be sold for the value offered and 
that a suit would be brought for the 
balance. The defendant in reply asked 
for full particulars of the offer and also 
asked for time for payment. In his reply 
he stated that the ornaments were 
worth more than Rs. 2,400 and that he 


would hold the Bank responsible if they 
were sold for less than their value. The 
bank on the 26th of February 1914 
sent in a statement of account and a list 
of the ornaments pawned and again gave 
the defendant fifteen days’ time within which 
to pay, otherwise the Bank would sell. The 
Bank did not carry out its threat. On 
the 9th of May 1914 the defendant again 
asked for 15 days’ time as he had a chance 
of paying off the debt. The correspon- 
dence continued and again on the 18th of 
August 1914 the Bank wrote to the 
defendant stating that it had an offer of 
R.S. 1,500 for the ornaments and would 
proceed to sell. On the 25th of August 
the defendant asked for farther time. 
Oil the 12th of September the Bank agreed, 
and then on the 15th September it again 
wrote to the defendant saying that unless 
the money was paid within 15 days the 
jewellery would be sold without further 
reference to him. The Bank did not sell on 
the 30th of September, but it actually 
waited till the 5th of October and then 
carried out the sale. A suit was then 
brought for the balance and both the Courts 
below have decreed the claim. One point 
was urged in the Court below, and that is that 
the notice given on the 15th of September 
was not a reasonable notice of the sale within 
the meaning of section 176 of the Contract 
Act. It was contended that notice of the 
actual date, time and place of the intended 
sale should have been given to the defendant. 
This plea was repelled by the Court below. 
It has again been raised before us, and 
this is the only point for our decision. 

it is urged that under section 177 the 
pawnor has a right to redeem at any 
subsequent time before the actual sale 
of the goods, that unless he is given 
full information of the date, time and place 
of the sale, it is impos.siblefor him to redeem, 
if the property were sold at some other 
date, time or place. No ruling on the point 
has been cited. In our opinion section 176 
does not contemplate that the pawnee should 
give the pawnor information of the actual 
date, time and place of sale. The words 
are: **He may sell the thing pledged on 
giving the pawnor reasonable notice of 
the sale.” This, in our opinion, means 
an intention to sell and it does not necessari- 
ly mean that a sale should be arranged 
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beforshand and that due notice of all the 
details should be given to the pawnor. 
For instapoe, it would be open to the 
pawnee to put up the properly to auction 
sale and to sell it to the highest bidder. 
It would be impossible for him to give 
the pawnor information beforehand as to 
who would be the final purchaser. It is 
quite clear that all that the law intends 
is that the pawnee should give the pawnor 
a reasonable time within which to exercise 
his right of redemption and proceed to 
sell if the property be not redeemed. His 
right to sell is analogous to the seller’s 
right of re-selling granted under section 
107 of the Contract Act, and we take 
it that the two rights must be exercised 
in more or Ihss the same method. The 
seller's right to re sell under section 107 
may be exercised after giving notice to 
the buyer of the intention to re-sell after 
the lapse of a reasonable time. The language 
of the two sections is slightly different, 
but their meaning is practically the same. 
In our opinion in the oiroumstancea ol the 
present case the respondent Bank gave the 
appellant notice, and a very reasonable 
notice indeed, of the intended sale. We 
think the decision of the Court below 
is correct. We, therefore, dismiss the appeal 
with costa. 

Appeal dUmisseiL 


M A UK AS HIGH OOUfiT. 

SscoNi) Civil Appeal No. 372 of 1917, 
February 21, 1918. 

Present: — Mr. Justice Oldfield and Mr. 

Justice Sadasiva Aiyar. 

SiV ANAR AS A REDDI and anothsr-- 

Plaintiffs Nos. I and 2 — ArpjSLLANTs 
versus 

DORAIS AMI RBDDI AND another— 
Dbfsndant and Plaintiff No. 3— 
Respondents. 

collection oft hy fi'ucliofial co^ 
yjonc /- — Payment of Government revenue -^Gontrilntiou, 
euitfoTtOf proportiotM.te »h%re of revenue puyMe hy 
other co-otoners---8et-off of defendanPe share of collect 
Hons plea of, validity of. - » j 

Plaintiffs owiictl a lihs sliare iu a mitth, and 


CASES. 

t tIofoudauL owned ilie remaining jth share. Plaint- 
iffs paid the pcisheush and buod defendant for the 
share of the peiaheush paid by them which ho was 
lion lid to pay. The defendant pleaded that plaint 
iff 8 were bound to give him a fourth of the amount 
of rent collected and he claimed a set-off of sticli 
amount as against his share of the peisheuah. Thi3 
plaintiffs couteuded tliat the total amount collected 
by thorn did not exceed their share of the rent and 
tliat defendant was bound to meet the common 
charge, Cir., tho (lovcrnment revoniie: 

Held, that the plaintiffs should bi? deemed to have 
made tlie collections on behalf of all owners, each co- 
owner being entitled to his fraction in that amount 
in proportion to his share and that defoudaiit was, 
therefore, entitled to the set-off claimed, [p. 408, 
col. 1.] 

Per Sudasivn Aiyar, .A— Where a co-sharer express- 
ly intends to collect rents for his own share alone 
and is paid by tho tenants cxjiressly for that Hhari3, 
lie must ho dooinod to have collected his own share 
and not for all the co-uwncrs. [p. 468, col. 1.] 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Gnddalore, in Appeal Suit No. 7 of 
1915, preferred against the decree of the 
Court of the Additional District Munsif, 
Villupuram, in Oringal Suit No. 15 of 1914. 

Messrs. T, M, liamachendra Aiyar, T, 
M. Knshnaswarnz Aiyar and N, A* Krishna 
Aiyar, for the Appellants. 

The Hon’ble Mr. 7^. Rangachariar and Mr. C. 
Padmanaha Iyengar, for Respondent No, 1. 
JUDGMENT. 

Oldfield, J.— First and 2nd plaintiffs, 
appellants, with 3rd plaintiff sued de- 
fendant to recover his share of the peisheush 
they had paid on the Mitta which all own 
in common, defendant's interest being one- 
fourth. The defence was that plaintiffs 
had collected from the tenants sufficient to 
cover what they paid for defendant in 
addition to what they were entitled to 
retain as their own share of the collec- 
tions; and the issue between the parties 
relates to the manner in which the col- 
lections should be apportioned, plaintiffs 
contending that as oo-owners they are 
entitled to all they may collect up to a sum 
equal to three-quarters of the total demand 
of the estate; defendant, as his case was put 
forward in the lower Appellate Court and 
finally here, that they are entitled to retain 
only three-quarters of their total actual 
collections and must hold the balance in 
trust for him and credit it against the 
amount they have paid out on his behalf. 

Of these methods of calculation that 
proposed by plaintiffs is evidently open to 
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the objeotior, regarded by the lower 
Appellate Court as ihcisive^ that it admits 
oi one side oolleotiog its share of the 
rents from the solvent tenants and leaves 
the other to ooDeot at excessive trouble 
ind expense from the insolvent and re- 
calcitrant. But plaintiffs have founded 
heir oontention on their alleged right as 
lo-tenants to any enjoyment of the com* 
non property which does not involve 
i*beir receipt of more than their just 
share of the profits realisable from it or 
the ouster of the other co-tenants; and 
this is supported by reference to two 
Indian and two English oases, in which, 
it is contended, the law applicable to the 
oo-tenauts before ns is laid down. 

The first of these, Nallayappa Pillai v. 
Ambalavana Pandara Sannadhi (1), no doubt 
dealt with oolleotion of rents and it was 
said that ' not only was the Kattalai, as 
one of the tenants-in- common, not bound 
to pay over to the mutt (the other) a 
moiety of what it received from the 
Ryots, so long as such receipts did not 
exceed its proper share, but in an action 
against the Kattalai to account for its 
receipts over and above what it was en- 
titled to, it was for the mutt distinctly to 
allege and show that the Kattalai’s re- 
ceipts did in fact exceed its due share.” 
But the judgment proceeded, **nc averment 
of that kind having been made and no 
proof in support of it having been of- 
fered, the suit” (brought on an agreement, 
not, as the District Munsif treated it, for 
an account) * necessarily failed.” The 
oiroumstanoes were peculiar and it appears 
from the record that not only was the 
suit not for an account, but the Kattalai 
had been tendering pattas and presumably 
collecting only its half share. With the 
English authorities referred to, including 
Kennedy v. DeTrafford (2), I deal later. 
The material fact is that the Court 
referred to the share of receipts, not of 
demand; and this is in defendant’s favour. 

The other Indian decision, Mahesh Narain 
V. Nowhat Pathah (3), relied on as sup- 
porting plaintiffs, can, in my opinion, be 

(1) 27 M. 465; 14 M. L. J. 81. 

(2) (1897) A. 0. 180; 66 L. J. Cli. 413; 76 L. T. 427; 
45 W. 11. 671. 

(3) 32 C. 837i I C. L. J. 437. 


distinguished. The dispute was between 
one co-tenant of a quarry and a lessee 
under another, the lessee’s rights bemg 
discussed as eaui valent to thone of his 
lessor; and it was, no doubt, held that, as 
there was no ouster or destruction of the 
common property, the co-tenant plaintiff, 
who himself had not attempted or been 
debarred from any enjoyment of it, was 
not entitled to an account in the absence 
of proof that the lessee had taken more 
than bis lessor’s just share of the stone. 
The case, however, differs from that before 
us in respect of the manner, in which the 
profits are claimed and in which they were 
obtained. Firstly in Mahesh Narain v. 
Nowhat Pathak (3) they were olaimeddireot- 
ly by the plaintiff, co-tenant, whilst as 
the judgments show, he was disclaiming 
any liability to contribute towards the ex- 
penses incurred. Here not only has de- 
fendant been ready to give and plaintiffs 
have not refused credit for the proper 
proportion of the expense incurred by the 
latter in collection, but also defendant’s 
claim is made in answer to one by plaint- 
iffs to be reimbursed for expenditure, 
essential to the continuance of the com- 
mon property in the common ownership, 
bat for which it would have been 
brought to sale by Government for 
arrears of psishemh and no proiits could 
have accrued. It is not suggested that 
contribution is claimed from defendant in 
respect of any distinqt portion of the estate 
for which plaintiffs have not collected and 
he is at liberty to collect, or otherwise 
than for his unascertained share in the pro- 
perty as a whole. 

The second distinction between the present 
case and Mahesh Narain v. Nowhat Pathak 

(3) appears clearly from the quotation 
from the judgment in one of the Englfsh 
authorities now relied on, Henderson v. 
Bason (4), on which the Calcutta decisions 
are based. The claim in Henderson v. Hawn 

(4) was to an account and share of the 
profits derived by a co-tenant from common 
property, of which he was in possession 
and which he had cultivated directly, just 
as the lessee and the co-tenant lessor bad 
enjoyed the quarry, which was in question 

(4) (1851) 17 Q. B, 701 at p. 721; 21 L. J. Q. B. S2i 
16 Jur. 618; 85 It. H. 028 at p. 643; 117 E. R. 14.51 ut 

p. 1468 . 
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in Galoaita; and it was observed that in 
snob oases it is impossible to say that 
the CO tenant has received more than 
his just share. "He takes the whole of 
the crops; and is he to be aooountable 
for any of the profits, when it is clear 
that, if the speculation had been a losing 
one altogether, he could not have called 
for a moiety of the losses, as he would 
have been enabled to do, had the land 
been so cultivated by the mutual agree- 
ment of the oO'tenantpH He receives 

in truth the return of his own labour and 
capital to which his co-tenant has no right.'* 
This ground of decision was as directly avail- 
able in Mahesh Narain v. Noivbat Pathak 
(3) as it is excluded by the facts before 
us, plaintiffs' acceptance of profits, to the 
making of which their own exertions or 
expenditure have not gone, except as re- 
gards the latter so far as they claim that 
defendant was jointly liable for the peish^ 
rush with them. 

The portion of the judgment in Henderson 
V. Eason (4) relating to a state of facts 
similar to those before us is also relied 
on, because it also is said to support plaint- 
iffs’ claim inasmuch as it shows that 
the English common law to be applied 
in the present case had previously been 
that, whilst the co-tenanoy continued, one 
co-tenant had no remedy against another 
who had received the profits, unless the 
latter had been expressly appointed the 
former’s bailiff or the former had been 
ousted. Vide also the extract from Co. Litt. 
200b in the argument. And it is urged 
that this view is further supported by 
Kennedy v. De Trofford (2), in which Lord 
Herschell said that a co-tenant collects 
rents in the right, which he possesses as 
such, and does not need any special con- 
tract (such as was proved in that case) 
or any agency, express or implied, to 
justify him in collecting. This dictum 
was, however, relevant only to the question 
then in issue, whether the co-tenant, who 
collected the rents, was on that account in 
a fiduciary relationship with the other 
co-tenant w'hioh would debar him from 
purchasing the property, when it was 
sold by a mortgagee. There was no issue 
and no decision as to his liability to account 
for any part of his collections or its ex- 
tent; and there is nothing to affect the 

so 


conclusion as to the liability in Henderson 
V. Eason (4) based on the Statute 4 Ann. 
C. 16, which was held applicable, in super- 
session of the common law, to "oases 
in which one of two tenants-in-common 
of lands leased at a rent payable to both 
receives the whole or more than his pro- 
portionate share according to his interest 
in the subject of the tenancy," that "he is 
bailiff only by virtue of his receiving more 
than his just share and as soon as he 
does so, and is answerable for only so 
much as he actually receives." The Statute 
is dependent on no local or temporary 
considerations and has been the English 
Jiaw from prior to the date of its reception 
in India, as representing justice, equity 
and good conscience and, if there were no 
Indian provision for the case, I should 
treat it not the earlier common law, as 
applicable. 

It is, however, argued, it seems to me 
correctly, that such provision is available 
in section 90, Trusts Act (li of 1882), 
the relevant portion of which provides 
that, "where a co-owner, by availing him- 
self of his position as such, gains an advant- 
age in derogation of the rights of the 
other persons interested in the property, or 
where any such owner, as representing 
all persons interested in such property, gains 
any advantage, he must hold, for the benefit 
of all persons so interested the advant- 
age so gained, but subject to re-payment 
by such persona of their due share of 
expenses properly incurred in gaining 
such advantage." It is unnecessary to 
decide whether th.e section was intended 
to embody the English rule. For it is 
suffi 3 ient that it applies to a co-owner's 
right existing like defendant’s in the pre- 
sent case, but unlike that in question in 
Mahesh Nurnin v. Nowhat Pathak (3) 
independently of and antecedently to the 
realizations, which not only his position as 
co-owner but also his special exertions or 
expenditure enable him to make. Here 
defendant, as the plaint admits and the 
claim made involves, is a oo-owner; and 
it is not disputed that he is, apart from 
plaintiffs* collection of the rents, entitled 
to a proportionate share in them. The 
oo-owner, who collects them, can, in the 
absence of arrangement with the others, 
do 80 only as their representative, ihii 
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appeariii^ from the fact that, if he attenipia 
to recover by suit, he is bound to join 
those others, either as plaintiffs or defend 
ants, the Court being able to protect their 
interests at the execution stage by an order 
under Order AXI, rule 15. Nepal Chandra 
(Jkose V. Mokendra Nath Roy Ghoiedhury 
(5) and Praniada Nath Roy v. Ramani 
Kanta Roy (d). The terms of the section 
being fulHlled, plaintiffs under it must 
account to defendant for the advantage they 
have gained in the shape of the excess 
over their own proportionate shares in the 
oolleotioii. 

No other ground of appeal being argued, 
this entails concurrence in the lower Appel- 
late Court’s decision. The second appeal is 
disrnissed with costs. 

Sadasjva Ajtai?, J. — The plaintiffs Nos. 1 
and 2 are the appellants. They and the 3rd 
plaintiff own -|ths share in the niitta and 
the defendant owns the remaining | th 
share. The lands in the mitta are enjoyed 
by tenants and the plaintiffs’ share of 
the net rents (after deducting costs of 
collection) is a |th fraction and the de- 
fendant’s the remaining | th fraction. 
Both the plaintiffs and the defendant are 
jointly liable for the peisheush due to 
Government. The plaintiffs paid more than 
their ^hs share of the peuheush due for 
Faslis 1319 and 1320 and the defendant 
paid much less than his i tli share and hence 
the plaintiffs brought the suit for the 
recovery of the excess (over iths share) 
paid by them. The defendant contended 
(among other defences) that the plaintiffs 
have collected and enjoyed more than their 
4 ths share of the rents due by the tenants 
and that if accounts are taken, nothing would 
be found due to the plaintiffs. 

The District Judge passed an order on 
the 27th January 1915 calling for a find- 
ing from the lower Court, the material 
portions of the order being as follows: — 
''The defendant claims in issue No. 3 that 
the rents collected by the plaintiffs should be 
set off against their demand. The lower 
Court has held that so long as the plaint- 
iffs have not collected more than their 

(5) c. 707. 

(0) 35 C. 331; J2 C. W. N. 240; 10 hem. L. 11. (Si 
35 J. .V.T3:7C. L. J. I3P;1H M. L. J. 43; 3 M. L. 
T. 161 (P. a). 


Li9i8 

share of the whole rental, they are not 
accountable to the defendant. I think that 
the correct view is that the plaintiffs are 
accountable for a proportionate amount on 
each paltahP (Italio.4 are mine.) “With 
joint holders, it would never do for one 
to be allowed to collect his fraction of the 
total rent from the solvent tenants leaving 
it to his fellows to collect their dues 
from the other tenants. Each landholder 
is entitled to a proportionate amount from 
each tenant toko contracts toilh the Imd^ 
holders jointly. It is, therefore, necessary 
in this case to have a statement of account 
showing what has been paid by each pat- 
tadar or tenant to each landholder from 
the beginning of Fasli 1318 up to date of 
plaint together with the expenses incurred 
by each landholder for collection. Accord- 
ingly I remand this case for submission of 
such an account.” It is not very clear 
from this remand order whether the Dis- 
trict Judge thought (a) that after totalling 
the collections from all the tenants holding 
under several pattahs, it should be as- 
certained w'hether the total amount ex- 
ceeded :,'fchs of the total demand from all 
the holdings in the village and plaintiffs 
should account for the balance to the de- 
fendant, or (5) whether the plaintiffs should 
aoconut for th of the total collections made 
by the plaintiffs to the defendant, or (r) 
whether they should account to the defend- 
ant whenever they had collected more than 
Jvths of the demand due on any paitah 
for the excess over that tth on that 
pattoh^ though their total collections from 
all the holdings might be less than ;i‘th8 
of the demand on all the holdings or 
might be less than even :\thB of the total 
amounts due by the tenants from whom 
they made collections. From the way, 
however, in which the accounts were after- 
wards taken by the District Munsif and 
by the Commissioner appointed by him 
without protest, it appears that all the 
parties understood that the District Judge 
held that, out of the net oolleotions made 
by the plaintiffs in each Fasli from all 
the tenants, they should account for ^th 
sbaie to the defendant while the defend- 
ant in his turn should account for lifths of 
his net oolleotions (that is, oolleotions after 
deducting ex per Fes of collection) to the 
plaintiffs and that the accounts should be 
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taken in the above manner. When accounts 
were taken as above, it was found that a 
sum of Rs. 134 and odd was due by the 
plainti^Ps themselves to the defendant, and 
hence the Subordinate Judgre (to whom the 
appeal had been transferred after remand) 
dismissed the plaintiffs’ suit with costs. 
The second of the grrounda in the memo- 
randum of second appeal before us is as 
follows: — “It having: been admitted and 
proved that the plaintiffs did not collect 
more than their share of the rent from 
the Ryots and they paid not only the 
peishvmh due by them but also that due 
by the defendant, the lower Court should 
have held that the plaintiffs are entitled 
to contribution and the suit should have 
been decreed.” It is not clear whether the 
expression ‘plaintiffs’ share of the rent’ 
found in this second grround of the appeal 
memo, means, (a) plaintiffs^ share oj the 
fatal annual demand from all the ryots^ or 
(6) whether it means plaintiffs’ share of 
the total demands due by those tenants 
alone from whom they made collections, or 
(c) the plaintiffs’ share of the demand on 
each particular holding: from the tenants of 
which they made collections. At the argu* 
ments Mr, T. R. Ramaohandrier for the 
appellants contended that as the plaintiffs* 
total collections were not allegred by 
the defendant to have exceeded i[ths 
of the total demand from all the 
Ryots, the plaintiffs were not in law bound 
to account for }th share of the net sum so 
collected by the plaintiffs, as decided ag:ainst 
them by the lower Appellate Court in the 
remand order which decision was adopted 
by the Commissioner in taking: the accounts. 
In support of this proposition of law, 
the learned Takil relied on the observations 
in certain Eng:lish oases and on the dicta 
found in Nallayappa Pillai v. Amhalavana 
Pandara Sannadhi (1) and Mahesh harain Vi 
Notvhat Patkah (3). A few more facts might 
be stated here to appreciate the relative posi- 
tions of the parties. The defendant and 
the plaintiffs Nos. 2 and 3 were willing 
in January 1910 to have the Ist plaintiff 
recognised as the “manager” of the 
whole mitta estate and registered by the 
Collector as the senior joint owner”, 
80 that he may be recognised as proprietor 
under Act II of 1894 to exercise the 
powers of appointment of village officers of 


reporting against them, of punishing them 
and so on. As manager, the Ist plaintiff 
alone issued puttahs to the tenants in 
Faslis 1319 and 1320. And this could 
have been done only on behalf of all the 
four joint proprietors. As regards arrears 
not collected from the tenants, all the three 
plaintiffs and the defendant Bled suits 
jointly in the Revenue Court for such 
arrears due for Faslis 1320, 1321 and 1322, 
and most of the suits have been decreed in 
favour of all the four jointly. The Ist 
plaintiff says in bis evidence: “Under 
ordinary circumstances all the four mittadars 
should share equally profit and loss. The 
profit or loss can be ascertained only after 
payment of peishcushy B»ch of the four 
mittadars seems to own the Kudivaram 
also in some of the lands in the estate 
and usually the rent due by each of the 
four mittadars as a Ryot of these lands (to 
the four mittadars jointly as landlords) 
is not actually collected, but each debits 
the rents due by him in the account of 
collections which he gives to the common 
Karnam (see the evidence of the Carnam 
P. W. No, 2). Where attachments or other 
proceedings have to be taken and expenses 
incurred, the net collections alone are 
considered as received by the proprietor 
who has incurred the cost of such collec- 
tions, On the above facts, it is clear to 
my mind that the justice and equity of the 
case is in favour of the view taken by the 
lower Appellate Court that every one of 
the 00 -owners must be deemed to collect 
on behalf of all every rupee he obtains as 
net oolleotion from any tenant, that the 
net amount must, therefore, be brought into 
the common account and that each co-sharer 
is entitled to his fraction in that amount 
in proportion to his share. After I prepared 
ray judgment up to this point, I had the 
advantage of a perusal oi the judgment 
just now pronounced by my learned bro- 
ther and as I entirely concur with him in 
his discussion of and conclusions on the 
English and Indian precedents, I think it 
unnecessary to myself refer to them or 
detail them. Where there is no risk, no 
question of adventure or enterprise, no 
question of employment of real and ap- 
preciable labour or skill or capital or 
industry in the obtaining of pecuniary 
profits from the common properly by one 
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00 -sharer, the reason of the decisions quoted 
hy the appellant does not apply and even 
if there are old English decisions in which 
wide language is used as to the irres- 
ponsibility of a co-sharer to his other 
co-sharers under all circumstances, it should 
he remembered that the rights and 
liabilities of joint owners, joint debtors and 
joint creditors were looked at sometimes 
under the English common law in a too 
technical manner, not quite consistent with 
plain equity and justice, and 1 am not 
prepared to follow such old decisions, especi- 
ally after the English Statute of Anne 
was passed evidently in order to get rid of 
some at least of the said technicalities based 
upon the old forms of action. Of course 
where one co-sharer obtains the amenities 
of mere comforts, conveniences or residential 
advantage of mere user and occupation 
without an adverse animus against the other 
co-owners, he cannot be treated as bound 
to account to his other co- sharers as if he 
had obtained the common premises for the 
rent to which they could have been let to 
a stranger. 

In oases other than those in which the 
co-sharer expressly intended to collect for his 
own share alone, made a demand on tenants for 
his own share alone, as in the case of Nall- 
yappa Pillai v. Ambalavana Pandara Sannadi 
(1). and was paid hy the tenants expressly 
Jor or towards that share alone (those facts 
being required to be alleged and proved 
by that co- sharer in any litigation between 
him and other co-sharers if he wants to 
rebut the natural presumption that he 
collected for the common benefit), plain 
law and equity, in my opinion, is in favour 
of the view that he collects whatever he 
collects on behalf of all. 

In the result, I concur in dismissing the 
second appeal with costs. 

Appr^id dismissed, 

w. c, r. 


MADRAS HIGH COURT. 

Civil Miscellaneous Petitions Nos. 2137 to 
2139 OK 1916. 

September 19, 1916. 

Present: — Mr. Justice Phillips, 
VKNGU NAIDU and others — 
Claimants — Petitioners 
versus 

The deputy COLLECTOR ok 
MADURA Division- 
Land AcqinsiTiON Officer — 
Respondent. 

Aftycdls^ ron.<nl itldtioH of — A Courts poH'cr of 

— (htussion of for ran soli tin I ion in Io}irr C>>nrl, 

t'frrf of — (’/<•// VrorcAnrr Code { Acf I' oj 1908^, ITil 

— !,t(n>f Ai‘»iui>it ion .Ir/ (I in “9 — 

Sern'er if sinah notice nnd jursentafiou (f sinylc (indi- 
cation in ces^n'ct of acijiiisition (f sc vc m 1 at s — SpUftinij 
njt tf aa'ards by District Courl^ ichcthec disentitles 
fudit iinicr fivin ircatiny Ibrni as sinylc award. 

An Ai>|u*llaf(* Conrl lias inhcTniit jmjww mn- 
soliHnu* tlmngli it is Tn»t fijutViTcd i>y 

uinl (*(*iirfs fan, if neenssmy, iiixoke tin* 
prnvisiuijs of sftioii 161, Civil l*r»>cf lUirn Code , lor tlie 
|Mirpos(*. [p. -IHH, fol.s. I A 2.] 

(.'•Miriy .s|jonl<l, liowevnr, fonsi'l . r wliethor Uifir is a 
lit fjisf for consolidation liaviir. rcgarcl (o (lie loss of 
rcvtnine in Court-fees l*y allowing consolidation. 

I p 4H9, col, 2,J 

Where in resju^et of several plots oidy one notice 
was sent to theoNvner under sect ion 12 (2) oftln* Land 
Acc|u*sition Aet and Jn‘ presented only one applica- 
tion under section LS and one reft.'reiierr was inatle by 
llie [.and Acquisition OHicer to the District Court, the 
fact that llu' award wa.s split ap by the latter should 
not prejmliee tin; party who is entitled to treat 
it a.s (hjc single award, [p. 4(iD, col. 2.J 

The aLsenco of a reejuest for consolidation in the 
lower Court does not bar c.oiisolidat.ioii in appeal 
where the awajd was sj)lit n]) in t he lower Court, 
witlniiu notice to or knowledge of the }'urty. fp. 470, 
col. l.J 

Petitions praying that in the circumstances 
stated in the affidavits filed therewith the 
High Court will be pleased to issue an 
order for 3nnsolidatioii of Original Petitions 
Nos. 223, 225, 226 of 1915 and Original 
Petitions Nos. 200, 201, 226 of 1915 

and Original Petitions Nos. 27, 197 to 199, 
210, 212 to 219, 221 and 227 of 1915 res- 
pectively on the file of the District Court, 
Madura, as single cases and the awards 
thereon as a single ease and allow the 
claimants to Hie single appeals respectively 
against awards in Original Petitions Nos. 
223, 225 and 226 of 1915, Original Peti- 
tions Nos. 200, 201 and 226 of 1015 and 
Original Petitions Nos. 27, 197 to 199, 210 
212 to 219, 221 and 227 of 1915 respective- 
ly on the Hie of the District Court, 
Madura. 
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Mr, K, S. Jayarama Aiyar^ for the Petitioner. 

Mr. y. Kamesam (Acting Government 
Pleader), for the Respondent. 

JUDGMENT, — This is an application to 
consolidate the several appeals from awards 
passed by the District Judge of Mad nra on 
reference made to him by the Land Acquisi- 
tion Officer under section LS of Act 1 of 
1891, Several references appear to have been 
made to the District Judge, but they were 
all in connection with land taken up for 
the extension of Madura town, except one 
with which we are not now concerned. The 
District Judge treated all the references as 
47 separate petitions and passed a separate 
award on each of these, although they were 
all tried together and were disposed of in 
one judgment. It is not quite clear whether 
the Land Acquisition Officer divided up the 
references in this way, either of his own 
initiative or at the request of the District 
Judge, or whether it was done by the Dis- 
trict Judge himself. 

The first question argued is whether this 
Court has power to consolidate appeals. No 
express power to do so is conferred by the 
Legislature, but such power has been held 
to be inherent in tlie Court, and 1 think 
has rightly been so held. So long ago as 
1871 the Calcutta High Court approv- 
ed of the consolidation of two suits 
and their disposal by one decree. 
Bnayetoollah v. Radha Chum Roy{l). In RaaM 
Prosad Singh v. Secretary of State (2) 
appeals from 44 references under the Land 
Acquisition Act were ordered to be consoli- 
dated. In Fink v. Secretary of State (3) 
it was held that in that case it was too late to 
consolidate the appeals from references under 
the Land Acquisition Act, but the Court 
painted out the inconveniences that arose from 
the failure to consolidate and remarked that 
the Judge and the Collector should hive con- 
solidated the references. In I)rah;{ Cnrsetn 
Shroff, In re (4), Macleod, J., held that the 
Court had power to consolidate, and relied on 
Fink V. Secretary of Stale (3). Reference 
may also be made to In the matter of the 
"'Falls of EttricF' (5), where the question is 


(1 ) 16 \V. Tl. 305. 

(2) 29 0. 140. 

;uc. 600. 

(A) 10 Bom. L. R. 075. 

(6) 22 C. 611; 11 Ind. Pec. (s. s.) 341. 


considered. There appears to be no decision 
of this Court on the point, and the only case 
at all analogous is that when two appellate 
decrees have been passed on appeal from one 
decree, the second appeals are consolidated 
into one [^Gangvlakurti Sanyasi Lingam v. 
Nidngonda Gavaramtna (6)], but the analogy 
is somewhat remote. Consolidation is allowed 
in England and consequently I agree with 
the Calcutta and Bombay High Courts 
that a Court has power to consolidate 
appeals and would, if necessary, invoke the 
provisions of section 151 of the Code of 
Civil Procedure in support of the pro- 
position. 

The learned Government Pleader takes 
objection to consolidation only on the ground 
that if it is allowed the public revenues will 
be deprived of a portion of the Court- fees 
payable by appellants. We have, therefore, 
to consider whether this is a fit case for 
consolidation. Although several plots of 
land were acquired from appellants, only one 
notice was served on them under section 12 
(2) of the Land Acquisition Act in re.spect 
of ail the plots, and under section 18 of the 
Land Acquisition Act the appellants only 
made one application to the Collector to 
refer their objection to the award. Under 
section 20 of the Land Acquisition Act the 
Court has to determine the objection, i. 
the objection referred to in section 18 (2). 
The fact that only one notice was sent 
under section 12 and one objection filed 
under section 15 would prLna /acie indicate 
that there was only one award, the correct- 
ness of which had to be determined by tbe 
District Court. The fact that the award 
contained several items does not make it 
as many awards, for there is no reason why 
one single award should not decide many 
questions referred for decision. So far, 
therefore, as appellants were oonoeriied, 
there was only ore award which was referred 
under section 18 for the decision of the Dis- 
trict Court. The fact that, in the arbitration 
proceedings before the District Court, the 
award was split up and amalgamated with 
other awards, which had reference to other 
claimants, ought not to be allowed to pre- 
judice tbe right of the appellants to 
treat their award as one, and they appear 
to be equitably entitled to consolidation, 

A farther objection is taken that the 

(6) 16M. U J.411. 
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appeals oaDnot be allowed to be consoli- 
dated as there was no consolidation nor 
even a request for consolidation in the lower 
Court, and reliance is placed on Rakhal 
Chandra Tewary v. Manmatka Nath Mitter (7) 
and Janardan Kishore Lai v. Sib Prasad Pam 
(S). These are, however, appeals not from 
suits, hut from arbitration proceedings 
{_vide Secretary of State v. Chelihani Pama 
Pao (9)], and in the lower Court there was 
no occasion for appellants to ask for con- 
solidation, They had been furnished with 
only one award to which they objected and 
consequently there was only their objection 
to he disposed of, and it was disposed of 
in conjunction with other objections at one 
hearing and by one order. The splitting 
up of the award by the referring officer or 
by the Court may not even have been known 
to the parties, and in any case there was 
no occasion for the claimants to take any 
objection at the hearing, for all the cases 
were heard together. The splitting up of 
the awards, if made by the Land Acquisition 
Officer, was apparently not communicated 
to the parties under section 12 (2) of the 
Land Acquisition Act and consequently there 
was only one valid award, so far as the 
appellants are concerned, and they are entitled 
to appeal against it in one appeal. The 
petition is, therefore, allowed with costs. 

Civil Miscellaneous Petitions Nos. 2138 and 
2139 follow the order in the petition. The 
time allowed for the payment of the costs 
is three months from this date. 

Petitions allowed, 

M. c. P. 

('7) 10 Ind. Gas. 415; 15 C. W. N. 994. 

(8) Iiul. Gas. 179; 43 C, 95; 20 C. W. N. 475. 

Oj) 35 bid. Gas. 902; 31 M. L. .7. 324; 20 C VV. N 
1311; (1916) 2TV1. W. N. 224;39M. 617; 14 A. b. J. 
1114; 20 M. L. T. 436; 4 L. W. 486; 18 Bom. L. K. 
1007; 25 C. L. J. 69; 43 T. A. 197 (P. G.}. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 200 of 1913. 
April 29, 1914. 

Present: — Mr. Batten, A. J. C. 
TUKARAM — Appellant 
versus 

DINAJI — Respondent. 

C. P. Land Revenue Act iXVIIl of 1881), 
s.s 82, 83, 39 — Record of Rights^ whether complete 


before notification under section 39 — Ejcctmenff suit 
for, against recorded tenant- Jiurden oj proof. 

There is uofhing in the Land Kevenue Act to 
justify the view Unit a Record of Ib'i^hts pieparcd by 
a Settlement Otticor under section 82 of that Act 
cannot be considered com]>lete until the Ghicf Commis- 
sioner has under siH’tion 39 declared the S('ttlement to 
be comph'ted. 

Tt, therefore, lies on a plaintifl', who snes to eject 
a person who has been rc'corded as a tonaiit and in 
whose favour a soitlemoiit 1ms lu'cti issued 

to prove that the defendant is not a tenant. 

Appeal from the decree of the Jlistrict 
Judge, Wardha, dated the 13th Deeemher 
1912, in Civil Appeal No. 27t> of 1912. 

Mr. M. P, Dixit, for the Appellant. 

Dr. //. S. Gour, for the Respondent. 

JUDGMENT. — In his plaint the plaintiff ad' 
mitted that defendant was the recorded tenant, 
and the parcha had been issued in the defend- 
ant’s name by the Settlement Officer who 
prepared the Record of Rights under section 
82 of the Land Revenue Act. There is 
nothing in the Act to justify tlie view that 
the Record of Rights cannot be considered 
complete until the Chief Commissioner has 
under section 39 declared the settlement to 
be completed. Undoubtedly, therefore, the 
burden of proving that the defendant was 
not a tenant lay on the plaintiff, and there 
should have been an issue: ‘ Is not the de- 
fendant the tenant of the field in suit While 
the District Judge recognised that the burden 
of proof lay on the plaintiff, be nevertheless 
really cast it on the defendant The defendant’s 
evidence cannot be said to disprove bis tenancy, 
it is merely bad evidence in favour of tenancy. 
The presumption of section 83 is not sufficient- 
ly met by the admission that defendant was 
not the original tenant. As the record 
stands the plaintiff should fail, but he is 
entitled to an issue being framed as indicated 
above. As to joinder of the plaintiff’s oo- 
sbarers, it is unnecessary to decide whether 
in every such case they would be necessary 
parties. But in view of the express plead- 
ings of the defendant in this case they un- 
doubtedly ought to have been joined as parties 
and must now be so joined. 

The suit is remanded for re-trial by the 
Ist Court in view of the above remarks. I 
should add that history of the case deduced 
from the jamabandis by the District Judge 
is not in accordance with the pleadings of 
either parties. Costs will be costs in the 
suit. 

Suit remanded, 
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MADRAS HIGH COURT. 

Civil Revision Petition No. 1312 ok 1917. 

(Okiginally filed as Appeal Against 
Order No. 185 of 1917.) 

December 19, 1917. 

Presenl: — Mr. Justice Spencer and Mr. 

.Justice Kumaraswami Sastri. 

Sree Rajah VENKATA RAMAYYA 
APPA ROW Bahadur Zemindar Garu 

AND ANOTHER — PLAINTIFFS — 
Petitioners 
verstus 

CHAKALI VEERASWAMIG ADU 
(dead) and others — Defendants — 
Respondents. 

Madias Estates iMud Act (I nf ld08j, ss. 3, 77 (1)» 
189, 192 — Civil Proceduiv Code (Act T of lt)08^,4f. 115, 
a VJI, r. 10, 0. XLIIJ, r. 1 {fi)Sint in rievenue 
Coiivt — Remand hy District Court for prrsentiit ion to 
Ciril Court — secundj to High Courts vnuntain- 
ability of — High Court, jiower of, to treat appeal as reyi- 
siun — Rent, suit for, on cessation of service for which 
tenure granted — .Foimiiii — Jurisdiction of Revenue Court, 
scope of. 

No second uppoal lies to the HirU Court iifraiest an 
order of the District Court in appeal remanding a 
suit instituted in the Revoniu' (^uirt for ])n‘sciita- 
tioii to the Civil Court, fp. 472, col. 2.J 

Order XLIIT, rule 1 (e), Civil Procedure Code, which 
gives tJie right of appeal against orders piissed undt?r 
Ord(U- VII, rule JO, is inapplicable to suits in Revenue 
Courts by virtue of section 192 *)f the Madias Kstates 
Land Act. fp. 472, eol. 2.] 

The High Court has power to treat an apjieal as a 
petition in revisirm urulcr seutinu 116, Civil Pro- 
ct?dure Code, <*specially when tiu? (juestiou iti issue is 
one of jurisdiction. Section 115, Civil l*roc<*diire Code, 
is 1101 controlled by section 192 of the Madras Kstates 
Laud Act. [p. 47:^' col. 2. 

A suit for rent, based on the allegation of the land 
being a llyoti land in wliicli the tlofoiidaiit has occu- 
pancy rights, is cognisable by the Kevtuiue Conrt 
notwithstanding plaintiff’s adiiiisaion that the defend- 
ant held at a favourable rent on condition of doing 
services which were disconliniied and which dis- 
coiitinnniice disentitled him to <?laim the reduction. 
Under the circum stances, the land cannot he said to 
be held on service tonuw) at the date of suit so as to 
bring it wdthin the jurisdiction of the Civil Courts, 
[p. 472, col. 2.] 

When the allegations in a plaint bring the case within 
section 77 of the EstatoR Land Act, the suit must lie 
filed in the Hovenue Conrt and the jurisdiction of the 
Conrt will not depend on any pleas the, defendant 
might raise. The fact that the Court will have to go 
into complicated (jnestions will not affeci the jurisdic- 
tion of the Kovenuc Court, [p. 478, col, 2; p. 474, 
col. 1.] 

Petition, under section 115 of the Code 
of Civil Procedure, praying the High Court 
to revise the ordpr of tho District Court, 


Kistna, in Appeal Suit Nos. 110 and 
116 of 1914, perferred against the decree 
of the Court of the Suits Deputy 
Colleotor, Ellore, in Sumary Suit No. 1089 of 
1913. 

Mr. P. Nagabushanam, for the Appellants. 

Mr. B, Narasimha Row, for the Respond- 
ents. 

JUDGMBNT.-The Receiver of the 
Nidadavole and Medur Estates, who is the 
appellant, sued the respondent in the Revenue 
Court to recover Rs. 323-11 >7, arrears of 
rent for Faslis 1320 to 1322. The case for 
the plaintiff was that the lands were granted 
by the former Zemindar at low rent to 
defendants Nos. i to 8 who were perform- 
ing washerman’s services, that they ceased 
to do so and conveyed a portion of the 
laiid to the 9th defendant and that 
plaintiff was consequently entitled to recover 
the full rent claimed. Defendants Nos. 1 to 8 
were e.v parte. The 9th defendant pleaded 
inter alia that the lands were Ryoti lands, 
that he has been paying the rent reserv- 
ed ever since his purchase, that plaintiff 
has no power under the Estates Land 
Act to enhance the rent and that the 
suit was bad for misjoinder of parties. 
No question was raised as to the jurisdic- 
tion of the Conrt and at the trial plaintiff 
conceded that the lands were Ryoti lands 
and that the defendants had occupancy 
rights. The Suits Deputy Colleotor decreed 
Rs. 51-13 9 as the proper rent payable. 
The 9th respondent appealed, but not on 
the ground that the Revenue Court had 
no jurisdiction. The grounds of appeal, 
on the contrary, proceed on the footing 
that the Estates Land Act applied. When the 
appeal was argued before the District 
Judge, however, a preliminary ohjeetioii was 
taken by the appellant in the District 
Conrt to the effect that the lands were 
service inams and that the plaintiff ought 
to have sued in a Civil Court, the Revenue 
Courts having no jurisdiction. 

The District Conrt upheld the contention 
and directed the plaint to be presented to 
the proper Court. The appeal before us 
is against the order of the District Judge. 

A preliminary objection has been taken 
by the respondent that no appeal lies against 
thp ord6r of the District Judge as the order 
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was passed under Order VII, rule 10, Civil 
Procedure Code, 1908 (corresponding to sec- 
tion 57 of old Code), and Order XLIII, 
rule 1, clause (a), which gives the right of 
appeal against the order passed under Order 
VII, rule 10, is made inapplicable to suits 
in He venue Courts by virtue of section 192 
of the Estates Land Act, which specifies the 
provisions of the Civil Procedure Code ap- 
plicable to suits, appeals and other pro- 
ceedings under the Act and excludes Chapter 
XLIll of the old Code which corresponds 
to Order XLIII of the present Code. For 
the appellant it is contended that an appeal 
from the District Court to the High Court is 
not a proceeding under the Act but from one 
Civil Court to another and that Order XLIII 
applies to such appeals. 

There can be little doubt that if the 
Suits Deputy Collector had returned the plaint 
presented to him under section 77, clause (I), 
of the Estates Land Act, no appeal would lie 
to the District Court. 

The question, however, is whether a 
second appeal lies to the High Court where 
the order directing the return of the plaint 
is passed for the first time by the Dis- 
trict Court, which is not a Revenue Court. 

Section 189 provides that decrees and orders 
passed by the Revenue Courts shall be 
.subject to appeal as provided in the sche- 
dule. No further appeals are specially given 
by the Act except to the Board of Revenue 
under section 190. The schedule to the 
Madras Estates Land Act gives the des- 
cription of the suit and the Court to which 
an appeal lies. In respect of suits for rent 
under section 77 of the Act an appeal lies 
to the District Court. Section lf-0 gives 
a right of second appeal to the Board of 
Revenue against certain orders passed on 
appeal by the Collector, So far as appeals 
from decrees of the District Court are con- 
cerned a second appeal has, though not ex- 
pressly given by the Estates Land Act, been 
held to lie by virtue of section 100 of the 
new Civil Procedure Code of 1908 and 
Chapter XLIII of the old Code which are 
not excepted by section 192. Vide, Eavi 
Veerarghavula v. Bomma Devara Venkata (1), 

(1) 25 Iiid. Cas. SG5; 37 M. 44S; 10 M. L T. 2r»2; 
(1914) M. W. N. m: I h. W. 779; 27 M. 1.. J. 4n; 20 
C. L. .T. 375; 19 0. W. N. 97; 1C Born. L. K. 85?; 41 
], A. 258 (P. C.). 


and Venkataramier v. VythiUnga Thamhiran 
Avergal (2), As regards orders not coming 
within the definition of 'decree’ in the 
Civil Procedure Code, section 192, clause 
(u), of the Madras Estates Land Act enacts 
that Chapter XLIIT, which corresponds to 
Order XLIIT and relates to appeals from 
order.9, shall not apply to appeals or other pro- 
ceedings under the Estates Land Act. It is 
argued that this section can only apply to 
appeals from the Revenue Courts to the Dis- 
trict Court, because it is only such appeals as 
are appeals under the Act, and that for 
appeals from the District Court to the 
High Court we liave to fall back upon 
the provisions of the Civil Proiedure Code, 
as appeals from orders of the District Court 
are not appeals or proceedings under the 
Estates Land Act. Reference has been made 
to Secretary oj State v. Cheliknni Rama Ran 
(3) and it is argued that the observations of 
their Lordships of the Privy Council (at page 
C)2i*) to the effect that when proceedings 
reach the District Court, that Court is 
appealed to as one of the ordinary Courts of 
the country, with regard to whose pro- 
cedure, orders and decrees the ordinary 
rules of the Civil Procedure Code apply, 
would cover equally cases of appeals under 
the Estates Land Act. The Forest Act 
does not contain any provision analogous 
to section 192 of the Estates Land Act 
excluding the operation of certain sections 
and chapters of the Civil Procedure Code, 
and Secretary of State v. CheUkani 
Rama Rao (3) can be distinguished 
on that ground. There is a great deal 
to be said for the contention of the appel- 
lant, but the matter is not res integra. 
The point is covered by authority and we 
think we are bound by the decision of 
this Court to the contrary when the question 
directly arose for determination. 

In Appeals against Orders Nos. 349 to 
353 of 1915 and Vilvanctha Mudaliar v. 
Mannar Naidn (4) it was held by 
Ayling and Seshagiri Aiyar, JJ , and by 
Ayling and Napier, JJ., that no second 

(2) 24 hub Cur. 754; 1 L. VV. 89; 38 M. f>r>\ 

(3) 3.5 hi.l. Cjia. 902; 39 M. 617; 31 M. L. J. 324; 
20 C. W. K. 1311; (1916) 2 1^1. W. N. 224; 14 A. L. J. 
1I14;20M.L. T. 4.3.5; 4 L. \V. 4S6; 18 Bom. L. 11. 
KK)7; 25 C. h. J. 69; 43 1. A. 197 (P. C.). 

(4; 25 I ml. Cus. 425; 1 L. W. 667. 


*rago of 39 M.— 
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appeal lies against an order of remand under 
Order XLI, rule 23, of the Civil Procedure 
Code, and in Seoond Appeal No. 235 of 
1917, Ay ling and Phillips, JJ., held that 
no second appeal lies against an order 
dismissing a suit for default. The conten- 
tion now raised by the appellant before us 
that the appeals from the District Court 
to the High Court are net appeals con- 
templated by the Estates Land Act and 
the question of the effect of the observa- 
tions of the Privy Council in Secretary 
of State V. Chelikani Rama Rao (3) were not 
raised in the above cases, but, as already 
pointed out, there is nothing in section 10 of 
the Forest Act which excludes any of the 
provisions of the Civil Procedure Code from 
its operation and second appeals have not 
been expressly excluded. It has been argued 
that section 190 of the Estates Land Act 
would render the decision of the District 
Judge, who returns a plaint to be pre- 
sented to the Civil Court on the ground that 
the suit does not relate to an estate within 
the definition of the Act, res judicata in all 
subsequent proceedings and can only be 
set right by the High Court in second 
appeal from the decision of the Civil 
Court to which the plaint is presented 
under orders of the District Judge; that 
proceedings will then have to be begun 
de novo in the Revenue Courts and that 
it could hardly have been the intention 
of the Legislature that this circuitous course 
should be followed when an appeal from 
an order of the District Court to the High 
Court would be a quick and adequate 
remedy. We have to construe the plain 
meaning of section 192, however desirable 
it may be that the Legislature should amend 
section 192 by giving a right of appeal against 
ordeis of remand. 

It is argued by the appellant’s Vakil 
that if Order XL HI of the Code is not 
to apply to suits under the Estates Land 
Act, then the order directing the return of the 
plaint would be a decree within the mean- 
ing of the Civil Procedure Code, as it wo'jld 
be an adjudication as to which no appeal 
would lie under Order XLIII by virtue 
of section 192 of the Estates Land Act. 
It is difficult to see how the definition of 
‘decree* in the Civil Procedure Code can 
be controlled by anything in the Estates 
Land Act. 


The preliminary objections must, therefore, 
prevail. 

We have been asked to treat the appeal 
as a revision petition under section 115 
of the Civil Procedure Code. This section 
is not excluded by section 192 of the 
Estates Land Act, and we have power to 
deal with the appeal as a revision petition 
as the question in issue is one of jurisdiction. 

The case for the plaintiff is that the 
land is Ryoti land and that the defendants 
Nos. 1 to 8 who are pattadars are liable to pay 
the rent claimed. The t'th defendant is 
treated as sub-tenant. It is open to the 
plaintiff under section 145 of the Estates 
Land Act to assent to the transfer of 5 
acres and odd out of the 13 acres and 
odd held by defendants Nos. 1 to 8 
in favour of the 9th defendant and we 
take it that the suit against the 9th de- 
fendant amounts to an assent. All that 
the 9th defendant pleaded was that the lands 
are Jiroyati lands and that the rent was 
being paid for a along time. He also claimed 
occupancy rights. Defendants Nos. 1 to 8 
raised no defence. At the trial plaintiff’s 
Vakil admitted that the lands were Ryoti 
lands and that the defendants had occupancy 
right. The only question that remained 
for consideration was whether the rent 
due was at the rate claimed by the plaint- 
iff or the rate admitted by the 9th defend- 
ant. Section 3 no doubt excludes lands 
granted on service tenure at favourable 
rent so long as the service tenure subsists, 
but in the present case it is not alleged 
by the defendants in the written statement 
that the lands are now held on service 
tenure and on the evidence the Deputy 
Collector finds that the service is no longer 
rendered. There is no particular formality 
or procedure prescribed by the Act for 
putting an end to service tenures or any- 
thing which the landlord has to do in 
case services are discontinued in order to 
make the lands Ryoti lands, in cases where 
lands which were once Ryoti lands are given 
to the occupancy Ryot on a favourable rent 
in consideration of services to be rendered. 
Under circumstances of this case it cannot 
be said that the lands must be deemed 
to be held under service tenure on the 
date of the suit. When the allegations in 
the plaint bring the case within section 77 
of the Act, the suit must be filed in the 
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ANAND RA^ V, GihDHARlLAL. 

Bevenae Court and the jurisdiction of the 
Court will not depend upon any pleas the 
defendant might raise. The fact that the 
Court may have to go into complicated 
questions as to the right of resumption by 
the landlord or the continuance of the 
service on which lands were granted on 
favourable tenure will not affect the juris- 
diction of the Revenue Court. | Fide, Pole- 
Viera Thammu v. Godey OhttH (5).] 

We are of opinion that, on the admis- 
sion of the plaintiff and 9th defendant 
that the lands were at the date of suit 
Ryoti lands it must be taken that the lands 
in the possession of the 9th defendant 
were not held on service tenure on the 
date of the suit so as to bring the case 
within the exception to the definition of 
Ryoti land, in section 3. Whether lands 
continue to be held on service tenure is a 
question of fact which must be raised on the 
pleadings. 

We set aside the decision of the Dis- 
trict Judge and remand the appeal for dis- 
posal on the merits. Costs will abide and 
follow the result. 

Appeal allowed; Case remanded, 

M. C. V, 

(5) 7 Iiid. Cus. M)9} (1910) M. W. N. 431; 8 M. L. 
T. 187. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 634 of 1914 , 

April 26, 1915. 

Present: — Mr. Batten, A. J. 0. 
lANAND RAO minor, guardian GANPAT- 
RAO- Appellant 
vtrsus 

Seth GIRDHARILAL minor, guardian M«- 
PARBATI BA I— Respondent. 

Landlord (tnd UmanL — Teiwncij, whether divisible — 
Morfs/age by mw co-tenant in favour of another^ whether 
binding on Maly uxor, 

A tonsincy, so {.'ll' as the laiidlonl is concernoO, is 
jiidivisible and cannot be affected by jin act to 
whicli the tenants alone are parties. Therefore?, a 
mortgage of his sliaro by one co-tenant in favour of 
the other is not binding upon the landlord. 


Piinchotn Singh v, Nanhw Singhf 3 N. L. 11. 182, 
followed 

Appeal from the decree of the Court 
of the District Judge, Ohhiridwara, dated 
the 17th July 1914, in Appeal No. 93 of 
1914. 

Mr. V, D. Kale^ for the Appellant. 

Mr. .7. Mitra^ for the Respondent. 

JUDGMENT.-— The appellant’s present 
contention is that Anandrao was henamidar 
for his father Ganpatrao and that the 
mortgagor and mortgagee, the brothers 
JaganiiHth and Ganpatrao, were tenants-in- 
oommon divided as between themselves in 
estate, though the absolute occupancy 
holding had not been divided by metes 
and bounds. The question i.s whether a 
mortgage of his half share in the anoes'ral 
holding by Jagannath in favour of (Jan* 
patrao is binding on the landlord. It 
appears to me that the question is con- 
cluded by the ruling in Paucham Smgh v. 
Nankoo Singh (1), to the effect that a ten- 
ancy, so far a.s the landlord is concerned, 
ia indivisible and cannot l:o affected by 
an act to which the tenants alone are 
parties. As for this reason the mortgage 
is not binding on the landlord, it is idle 
to enquire whether section 41 (7) of the 
Tenancy Act, would be applicable, supposing 
the mortgage to be binding apart from the 
provisions of that sub section. The appeal 
is dismissed with costs. 

Appeal dismissed. 

(I) N. r.. U. 182. 


MADRAS HK;H COURT. 

Civil Appeal No. 398 ok 1917. 
December 4, 1917. 

Present: — Mr. Justice Abdur Rahim and 
Mr. Justice Oldffeld. 
MANAKARl VENKAPPA CHARl— 
[Iefendikt No. 1 — Appellant 

versns 

HOLAGUNKL POMPANA GOWD and 
OTHERS — Plaintiff and Defendants 
Nob. 4 and 5— Respondents. 

Madras Revenue Recovery Act (Mad. J1 o/ 
si, 25, 38 — 'Defaulter^ meaning of — Sale for arrears vj 
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revenuCf suit to set asUlCf mainla inability of — Jurist 
diction- of (Hvil Courts — Omission to tiisfrnin- moveables^ 
whether siifticicnl to set aside sale — CoUiision among 
bidders^ effect of. 

An iiTcgiilarity in tlie coikIik;!. of a aal« liold under 
Bfot.ion 38 of Maclni.s Act II of 18G4 empowers tlie 
Collnotor to set. it aside, but there must be other 
Biiflicieiit grounds for a Civil Court to in!.erferf\ ft). 
475, coJ. 1.] 

All iigreenif.MiL made between thf» purchaser and 
othfM- persons after tlio sahr to go in shares, a collii- 
sivi* agrefMiieiit Ind ween the bidders not to bid 
against each other, tlie omission of any attempt to 
distrain tlu' moveable pro])erli(;s of the defaulter or 
tin* cpojis on thi! land arc not suHicient groiiuds to 
set aside the sale by a suit filed in the Civil Court. 
[]). 475, col. 2; ]i. 470, col. 1.] 

The ‘defaulter’ referred to in section 26 of the 
Madras Keveiiue Ilecovery Act who is entitled to 
notice or demand befoni attachment and sale is the 
ostonsiblo registered proprietor. To ])lead that sec- 
tion the plaiiitifl' must show that lie is the defaulter. 
A iierson who owns tJm land but allows the jtaita to 
stand ill another person’s name and ihiiH puts him 
IVirvvard as the ostensible owner, trannoi. cJuim the 
benefit of the section or coni]dain that Government 
erroneously served the written demand on the 
latter, [p. 476, cfds. I & 2.j 

Appeal against the decree of the Dis- 
trict Court, Bellary, in Original Suit No. 30 
of 1912. 

Messrs. C, Ramachandra Row and P, R, 
Oanapathy Aiyar, for the Appellant. 

Dr. Swaniinathan, for the Respond- 
ents. 

JUDGMENT. 

AfdiijR Rahim, J, — This is an appeal 
against the decree of the District Judge 
of Bellary, setting aside a sale, for arrears 
of revenue, of certain land. The sale 
took place on the 20th May 1912 and 
the appellant, the Ist defendant in the 
suit, purchased it. The second defendant 
is the mortgagee, who apparently was in 
possession of the land at the time of the 
sale. The grounds on which the sale was 
sought to he set aside are set out speci- 
fically in paragraph 3 of the plaint, and 
made pari of the issues at the time of the 
trial. It is clear that grounds (a), (5) and (c) 
would not be good grounds for a Civil 
Court to set aside the sale. The Collector 
has got power, if the sale is vitiated on 
account of ary irregularity in the conduct 
cf it, to set it aside. 

But, it is contended, that the sale was 
bad, firstly^ because it was fraudulently 
brought about. Supposing that, if made out, 
-would bei|a sufficient reason for setting 
aside (thel.sale, Mt is quite clear that it has 


not been shown that there was any such 
collusion or fraud as would make the sale 
liable to be set aside. The case of the 
plaintiff on this point rests on Exhibit C, 
which is an agreement entered into between 
the 1st and the 2nd defendant, that is, the 
purchaser and the mortgagee, on the 23rd 
May 1912, by which they agreed to divide 
the land among themselves in certain shares. 
That was after the sale had been held, 
and it is difficult to conceive how the 
Judge held that the agreement must be 
taken to amount to a fraud vitiating the 
sale. Even if there was an agreement 
among certain bidders hefoie the sale that 
they would not bid against each other or 
that they would divide the property among 
themselves after the sale had been con- 
cluded, that would not be a sufficient ground 
for setting aside the sale. It is enough 
to refer for authority to Mahomad Mira 
Ravuthar v. Savvasi Vijaya Raghunadha Qopa* 
lar (1), which is a decision of the Judicial 
Committee of the Privy Council. In fact 
here tliere was a number of bidders, at 
least 9, and it is not shown that there 
was any sort of understanding or collusfcn 
among them not to bid against each other. 

Then it was suggested that the demand 
was not served on the plaintiff, the owner 
of the land, and, therefore, on that ground, 
the sale was bad. But the point does not 
appear to have been taken in the form of 
an issue before the lower Court and, so 
far as we can gather from the judgment 
of the learned District Judge, no such 
question was investigated by him. The 
validity of such grounds depends upon who 
was the defaulter within the meaning of 
the law, and whether the demand was not 
served on such defaulter in accordance with 
section 25 of the Revenue Recovery Act, II 
of 1864. That section says: — 

'‘Such demand shall be served by de- 
livering a copy to the defaulter, or to some 
adult male member of his family at bis 
usual place of abode, or to liis authorised 
agent, or by affixing a copy thereof on 
some conspicuous part of his last known 
residence, or on some conspicuous part of 
the land about to be attached.*’ 

(1) 23 M. 227; 2 Bom. L. R. 640; 4 C. W. N. 228 
27 1. A. 17; 10 M. L. .1. 1; 7 Sar. 1*. 0. J. 661; 8 Ind. 
Dec. (N. s.) 561 (P. C.). 
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That the terras of this section were not 
satisfied there is no evidence to show. Then 
the plaintiff is alle^fecl to have purchased 
the land from the widow of one Durvasappa, 
who had himself purchased it from one 
Balappa, in whose name the patta stood and 
who died sometime in 1907. It is alleged 
that the plaintiff had made an application 
for transfer of pafta in his name, but even 
that is not borne out by tbe record, so far 
as our attention has been drawn to the 
evidence. It is sufficient to say that the 
iiuestion was not raised before the Court 
of trial and we me unable to hold that 
the procedure laid down by the Act was 
not followed on this point. 

It may be pointed out that the learned 
District Judge has not really confined him- 
self to the issues that arose before him. 
Me proceeded on grounds which do not 
appear to have been raised by the issues 
and which do not come apparently within 
the purview of the Act; take for instance 
grounds Nos. M and (o), namel3% no 
attempt was made to distrain the move- 
able properties of tbe defaulters which 
were more than sufficient to liquidate the 
arrears’ and ‘no attempt was made to dis- 
train the crops on the laud before the land 
was attached,* These would not be good 
grounds for setting aside the sale by a suit. 
Then he finds in paragraph 10 of the 
judgment: ‘Further more there was com- 
bination among the bidders.* If any such 
case was relied upon by the plaintiff, it 
should have been taken distinctly in the 
issues. Beyond a general allegation that 
the sale was illegal, irregular and fraudu- 
lent, it was not alleged that there was any 
conspiracy among the bidders which would 
vitiate the sale. 

I would set aside the judgment of the 
District Judge and dismiss the plaintiff’s 
suit with costs here and in the Court below. 

Oldfield, J.—I agree with my learned 
brother’s conclusion, and desire only to say 
a few words with reference to the plaintiff’s 
contention, that the sale is bad because he 
had no such notice of the attachment, as he 
was entitled to under section 25 of the Revenue 
Recovery Act, II of 18G4. That section 
entitled a defaulter to notice of the attach- 
ment in the shape of a written demand 
served upon him; but in order to plead that 
section, the plaintiff must show that he is 


the defaulter. The facts are that tbe plaint- 
iff had bought land about 2 years before 
the sale, which stood in the name of one 
Bellappa who was not his vendor and died 
before the sale and that the patta was never 
transferred, to plaintiff’s name. The patta 
in fact is alleged to have remained in tbe 
name of Bellappa, notwithstanding his 
decease. The plaintiff, however, says that he 
had applied for transfer of patta on the 
date of the sale. But the only evidence 
as to such application is given by the 
plaintiff’s 8th witness, the plaintiff’s 
agent, and it does not show when the 
application he speaks of was made or 
granted or whether it was before the sale. 
The 1st defendant further denies that the 
application referred to by the witness related 
to the suit land and the evidence of the 
witness is not absolutely clear on the point. 
There is further the failure to examine the 
plaintiff’s 2nd witness the Reddy regarding 
it. In the circumstanees it does not seem 
to me to he proved that any application had 
been made when the sale took place. 

Then it is contended that, even if there 
was no registration in plaintiff’s favour and 
no application for any, he was the defaulter, 
because he owned the land, and had not 
paid the revenue. This can, I think, be 
answered by reference to Zamorin oj Galicnt 
v, Sitarama (2). There, no doubt, the patta 
stood in the name of a tenant, and the 
complaint was that there was no demand 
on the landlord. The decision, however, 
was.) “By suffering the registry to 
stand in the tenant’s name, the proprietor 
puts him forward as the ostensible owner, 
and as between him and the (lovernmeut 
the service upon such tenant must be taken 
to be, in law, service upon the real owner. 
He cannot complain that the Government is 
in error in serving the written demand on 
the person whom he permitted to appear as 
the ostensible land-owner”. I do not think 
that the plaintiff’s position can be better 
than tliat of the proprietor referred to in 
Zamorin of Calicut v. Sitarama (2), when 
instead of allowing some one else to appear 
as the ostensible pattadar, his conduct has 
resulted in there being no ostensible pattadar 
at all. For these reasons, I think that the 
plain iff’s cciiteLticii based on recticn 25 oi 

(2) 7 M. 405; 2 ItkI. Doc. (n. 565. 
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tbe Aot must fail even on his allegations 
of faot. 

I agree further with my learned brother 
that the reoord indicates that the plaintiff 
did not think it worth while to press this 
contention at the trial, and that we ought 
not to allow him any opportunity to revive 
it now, 

M.c.r. 

Appeal allowed. 
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JUDGMENT. 

CHirry, J. — This appeal is preferred by 
defendant No. 18 and arises out of a parti- 
tion suit brought by Hemaja Sanker Nandi 
Mozumdar and others against a number of 
defendants for partition of a taliiq known as 
Tilak Nandi Rani Mozumdar No. 2624 
with a Sadder Jama of Rs. 27-12-0. Out 
of the same case arose Appeal No. 328 
of 1914 which we decided last week. 
The dispute in tbe present appeal is bet- 
ween Krishna Chandra Dutta Roy — defend- 
ant No. 18 — the minor son of Jagan Chandra 
Dutta Roy and his wife Promoda Moyi on 
the one side and the plaintiffs who are the 
descendants of Pran Shanker on the other. 
The relationship of the parties will appear 
from the following genealogical table. There 
is no dispute as to the share of the plaintiffs 
in this estate which they inherited from 
their ancestor Fran Shanker, They claim, 
however, in addition to that S-annas lO^gundas 
share a portion of another 5-annas 10~gundas 
share M’hich in ordinary course of inheritance 
would have devolved from Bimola Shanker 
upon his sister’s son, tbe present appellant. 

GOlJill SIIANKEU. 

I 

f 1 

Bluiwani Sluuikcr Prjui Durgii 

Tam Sumlai’i Eliankcr Sliaukcr. 

I J 

Krishna SbaJik(*r ( | 

- Bhiibau Moyi Baroda Moliima 



Ilari Gunada Shyanui llemajii 
Sliaiiker, Sliauktu*, Sliauker, Sluuiker. 

rur. riff. put. put. 

No, 2, • No. 3. No. 4. No. 1. 


Bimobi. Prumuda Moyi 

Sbaiiker. -Gngau Cluiutler 

Dutta Iloy 

I 

Krishna Chaiidni 
Dutta 11 ov. 

Deft. ISo. 18. 

The plaintiff’s case is that by a mimansha* 
pair a, dated 28 th March 190o, Gagan Chandra 
Dutta Roy acting as the natural guardian 
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of his minor son relinquished in favour 
of the plaintiffs a part of the luinors’s share 
in the estate in consideration of the plaintiffs 
not pressing the claim which they had to 
the whole of that share under an alleged 
Will of Krishna Shanker Nandi Mozumdar. 
The only question before us is whether 
that relinquishment is binding on the 
minor appellant. The learned Subordinate 
Judge has found that there was such a 
Will as the plaintiffs allege, that the plaint- 
iff's claim under it was honest and bona fide 
and that it accordingly formed a good 
consideration for the relinquishment. 

The following facts are not in dispute. 
Krishna Shanker Nandi Mozumdar died on 
10th March 1902, leaving him surviving 
his widow Bhuban Moyi, an adopted son 
Bimola Shanker, and a daughter Promoda 
Moyi, the mother of the appellant. Bhuban 
Moyi died about a year after her husband, 
sometime in 1309. Bimola Shanker at the 
age of 11 or 12 died on lith March 
1906. At that time the present appellant 
was only 2 or 3 months old. He was the 
next heir of his maternal grandfather. It 
was not till after Bimola Shanker’s death 
that anything was heard of this alleged 
Will, but as soon as he had died the 
plaintiffs came forward with their claim. 
We have been taken through the evidence 
of both parties and have examined it minutely, 
and 1 think that the only possible con- 
clusion on that evidence is that there was 
no such bona fide claim as the plaintiffs 
would have us believe. It was argued 
that the plaintiffs could not at this dis- 
tance of time be expected to prove this 
Will on solemn form. 1 do not think that 
any such obligation lies upon them. It 
was, however, necessary for them to show 
that there was a Will and that upon 
that Will they had a claim which was made 
honestly and in good faith. 

As to the contents of the mimanshaptra 
there can, of course, be no dispute. It was 
admittedly executed by Gagan at the time 
and under the circumstances alleged. The 
recital of that deed is important and runs 
as follows: — “Now we the first party” 
(that is the plaintiffs) “contend that the 
said Krishna Shanker Nandi Mozumdar 
deceased executed a Will on the 18th 
Falgun 1308 and thereby provided that 
in the event of his adopted son dying un- 


married the properties left by him should 
devolve in equal shares upon us, the Nandi 
Mozumdars, and that, therefore, fhe pro- 
perties left by him have devolved upon 
us in equal shares and we claim those 
properties accordingly and I, Gagan Chandra 
Dutta Roy, father of the second party,” 
{i,e , the appellant before us) “urge on his 
behalf that as the aforesaid Will is not 
found it is likely that he” (meaning Krishna 
Shanker) “set it aside and destroyed it 
and that, therefore, the second party Krishna 
Chandra Dutt Roy is entitled to succeed 
to those properties as the heir of his 
maternal uncle, the said Bimola Shanker 
Nandi Mozumdar deceased.”... “It is appre- 
hended that if the dispute continue for a 
long time and if litigation be carried up 
to the highest Court, both the parties will 
suffer much loss and injury and the pro- 
perties which form the subject-matter of 
the dispute will go to rack and ruin. 
Moreover, no one amongst the co-villagers 
and relations of tlie late Krishna Shanker 
Nandi Mozumdar knows of the destruction 
or cancellation of his Will aforesaid and 
the said Will was executed in the pre- 
sence of many respectable gentlemen whose 
names are given in Schedule (Ka) and 
they attested it as witnesses, and the 
Will after being read out in their 
presence was signed by the testator and 
was then signed by them in the presence 
of the testator as attesting witnesses. 
There is no certainty as to what the result 
will be if there be any litigation carried 
on in that connection and both the parties 
are nearly related to each other. So we 
both the parties, acting through the arbit- 
ration of friends, relations, well-wishers and 
lawyers and with their advioe,8ettle the matter 
and the dispute amicably in the way stated, 
below and execute this deed in this town 
of Nasariabad while in enjoyment of sound 
sense and composed mind of our accord 
and free will.” Gagan Chandra Dutta Roy 
now says that he was threatened by Kali 
Kumar Chowdhury and thus induced to 
give up his son's property by the mimansha^ 
patra. 

In 1909, the mother of the appellant 
was appointed the guardian of his person 
and property and she represented him in 
this partition suit and is representing him 
in this appeal. The question appears to 
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be not between Oagau Chandra Du tta Roy 
and the plaintiffs bat between the plaintiffs 
and the minor. There is a considerable 
difference between the two as Gagan Chandra 
might not be able as a man of full age, and 
presambaly of intelligence, to go behind 
his deliberate deed. It by no means follows, 
however, that the minor son would be bound 
by his father’s action, b'everal cases were 
cited to us by the learned Pleader for the 
plaintiff respondents with regard to family 
settlements. Those cases do not, however, 
assist us much in coming to a ocnclusion 
in the present case. There is no doubt 
as to law. The question is one entirely 
of fact. We were referred by him to the 
case of Miles v. Newzealand Alford Estate 
Co. (I). That case is certainly useful as 
showing what the law is in such matters. 
Cotton, L. J., said: '*What I understand to be 
the law is this, that if there is in fact a 
serious claim honestly made, the abandon- 
ment of the claim is a good consideration* 
for a contract; and if that is the law, 
what we really have to now consider is 
whether in the present case there is any 
evidence on which the Court ought to find 
that there was a serious claim in fact 
made, and whether a contract to abandon 
that claim was the consideration for this 
letter of guarantee.” He farther quoted 
the dictum of Lord Blackburn, in Cook v. 
Wright (2) f to this effect: “We agree that 
unless there was a reasonable claim on 
the one side, which it was bona fide intended 
to pursue, there would be no ground for 
a compromise; but we cannot agree that 
(except as a test of the reality of the 
claim in fact) the issuing of a writ is 
essential to the validity of the compro- 
mise.” Bowen, L. J., whose remarks alone 
the learned Pleader quoted, also laid down 
the law to the same effect. He said: '*We 
must treat the thing in a business way 
and draw an inference of fact as to what 
the real nature of the transaction was 
as between business men. But an attempt 
was made to show that the forbearance 
was worth nothing. Of course forbearance 
of a non-existing claim would not be for- 

(1) (1886) 32 Cli. D. 266; 66 L. J. Cli. 801; 54 L. T. 
682; 34 W. B. 669. 

(2) (1861) I B. cVr S. 559 at p, 569; 30 L. J. Q. B. 821; 
4L. T. 704; 7 Jup. (n. s.) 121; 121 B. R. 822; 124 R. R. 
649. 


bearance at all”. He then went on to point 
out that the mere fact that the success of the 
claim might be unlikely would not neces- 
sarily indicate that it was not a bona fide 
claim. Fry, L. J., also agreed in his state- 
ment of the law. In that case the learned 
Judges differed in their view as to whether 
the claim there was an honest and bona 
fide claim or not, Gctten, L. J., and Fry, 
L. J., thinking that it was not, while 
Bowen, L. J., took the opposite opinion. 
Applying that test to the facts before us, 
what do we find? In this case plaintiff 
No. 1, Hemaja Sbanker NandilMozumdar, and 
five witnesses have given evidence on the 
plaintiffs’ side. Against them Gagan 
Chandra Dutta Roy has been called; and 
his brother Shib Chandra Dutta Roy, one 
Haranath Ghose,. a servant of Krishna 
Shanker, and Promoda Moyi have also 
given evidence. The learned Subordinate 
Judge has found that there was in fact 
a Will as alleged by the plaintiffs, or at 
any rate, that the plaintiffs put forward 
an honest claim bona fide believing that 
Krishna Shanker Nandi Mazumdar had 
executed such a Will. 

The learned Subordinate Judge has 
certainly in two instances found as facts 
proved what I have been unable to discover 
in the evidence as recorded. He says 
that Gagan admitted before the witness 
Babu Srinath Roy, a Pleader of that 
Court, that a Will was executed, but that it 
was destroyed by the testator. Now a 
perusal of the evidence of Babu Srinath 
Roy shows that Gagan did nbthing of 
the kind, on the contrary the witness 
distinctly stated that Gagan denied the 
Will, In crosS' examination he stated that 
he heard at a meeting prior to the execu- 
tion of the mimanshapatra that the Will 
was annulled. When asked in re-examina- 
tion, who told him this, he said that it 
was Gagan Roy. What he meant by the 
expression “the Will was annulled” is not 
clear. The Judge has taken it as equivalent 
to destruction by the testator; but that 
does not, in my opinion, follow. The 
second error of fact into which the learned 
Subordinate Judge appears to have fallen is 
when he states that Shyama Charan Babu, 
another Pleader, advised that it, was 
possible to obtain probate of a copy in the 
absence of the original Will, and that, in 



4S0 INDIAN CASES. L191S 

KIUSHNA 0H4NDKA DCTTA KOT V, HEMAJA SAKKAR NAKDI MOZOMDAK. 


oonseanence, an application for probate was 
drafted. It does not appear from the 
evidence of Shyama Charan Baba or 
indeed from any cf the other witnesses 
that he ever gave such advice. He was 
asked, it is true, but what his advice was 
has not been elicited. All that he says is 
“everything was settled,” whatever that 
may mean. He does not even recollect 
that he prepared any draft of the applioa- 
tion for probate. 

The story of the plaintiffs, as they now 
put it before the Court, is that soon after 
the death of Bimola Shanker, Heraaja 
Sbanker came to Mymensingh with a view to 
applying for probate of this Will. We are told 
that there was a draft or a copy of that 
Will which was shown to Shyama Charan 
Babn, that an attempt was made to take 
out probate of the Will and that an applica- 
tion for that purpose was drawn up. 
Hemaja states that probably Shyama 
Charan Babu drew it up, though the 
Pleader himself does not remember having 
done so. Then began the negotiations for 
an amicable settlement between the plaint- 
iffs and Gagan Chandra, at which at least 
three Pleaders and several other persons 
assisted. These negotiations are said to 
have gone on for 8 or 10 days, when 
ultimately Gagan, on behalf of his minor 
son agreed to execute the inimanshapat ra 
upon the plaintiffs’ giving up any claim 
which they might have under the alleged 

Will. ^ ^ 

The plaintiffs’ story appears to meto.be 
full of the most suspicious circumstances. 
In the first place, Krishna Shanker had 
died just four years before his son 
Bimola Shanker. In those four years 
nothing had been heard of any Will 
executed by him. Now Bimola appears to 
have been very sickly. It is difficult to 
believe that if a Will to the effect alleged 
really existed, the plaintiffs would not 
have taken prompt measures to establish 
their title under it as reversioners in case 
of Bimola’s dying childless. The evidence, 
so far as it goe?, of Krishna Shanker’s 
state of health immediately before his death 
throws very grave doubt on his capacity, 
both physical and mental, to execute a Will. 
He was suffering, as appears from the 
evidence of Promoda Moyi and Hara Nath 
Ghose, from diabetes. He was troubled 


also with some cerebral affection, with the 
result that he was sometimes unoonsoious 
and sometimes delirious. He appears to 
have been in this state more or less for 
at least a month before his death. He 
died on 2Sth Falgtin 1308 (lOth March 
1902) and the Will is said to have been 
executed on the ISfch. It is more than 
donbtful whether he was in a condition to 
exeonte a Will. Directly the heir dies the 
plaintiffs come forward with an alleged 
Will, by which Promoda Moyi and her 
son are to he disinherited in favour of the 
cousins of the deceased. No one has ever 
seen this Will. In the inimanshapatra it is 
stated that the Will wa.s attested by no 
less than 18 persons whose names are 
given in Schedule ( Ka) to that document. 
It is not suggested that all these 18 
persons have died or were not available 
for the purpose of giving evidence in this 
case. The only one who has been spoken 
of by any witness is Chandra Kishore 
Sarcar, who, no doubt, is dead. No one, 
however, of the remaining 17 witnesses was 
called before the Court to state that, as a 
fact, Krishna Shanker executed a Will and 
that they attested it. The plaintiffs are 
said to have come to Mymensingh with a 
draft or copy of the Will. The plaintiff 
Hemaja Sbanker is a medical man and 
presumably a person of ordinary intel- 
ligence. He has not thought fit to state to 
the Court whether the document which 
he brought was a draft or a copy, still less 
has he vouchsafed to give the Court any 
explanation why the original Will, if it 
existed, was not produced, whether it had 
been destroyed or lost. This mysterious 
draft or copy is not forthcoming. Some of 
the witnesses speak to having seen it but 
no one says whether it was a copy or a 
draft. There is a considerable difference, of 
course, between the two. A draft does not 
necessarily imply execution by the testator. 
A copy, if it were a correct copy, would 
re-produce the whole Will, including the 
names of the testator and the witnesses. 
On a copy probate might he obtained if 
there was satisfactory evidence of the 
loss or destruction of the AVill itself, not 
BO of the draft. The witnesses state 
vaguely that an application for probate 
was drafted. There was no statement, 
who was the c^^eoutor named in this Will, 
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or, if no executor was named, whether the 
application was really for letters of 
administration with the Will annexed. This 
must have been within the knowledge of 
the plaintiff Hemaja Shanker. No draft 
or copy of this alleged application for 
probate has been produced. It is not 
stated whether it is in existence or not. It 
is impossible that these persons — the plaint- 
iffs, the three Pleaders, the Am-Mukhtear 
Lakshau Chandra Laha and Kali Kumar 
Chowdhury, can all have forgotten all 
the matters of importance, which they 
should have spoken to in this connec- 
tion, The story as it is now put for- 
ward by the plaintiff is entirely incon- 
sistent with the evidence which Hari 
Shanker Nandi Mozumdar, plaintiff No. 2, 
gave on 30th May 1910 in Suit No, 2341 
of 1909. There he stated that the Will 
was with his i, e, Bhuhan Moyi, that 
after Bimola’s death they wanted to take 
out probate of the Will and searched for it 
but it could not be found, and that Hemaja 
then attempted to take out probate on 
verbal proof of the Will. He admitted 
then that he had never seen the Will and that 
they had got a draft of the Will either 
from Ambioa Charan Roy of Banagram or 
Iswar Boy of their own village when they 
made a search for it. *'The draft,” he 
said, “may be wit)i us.” Then ho said, 
“probably it is not with us now.”. That 
presumably would be the draft which was 
taken to Mymensingh for the purpose of the 
application for probate. The witness Kara 
Nath Ghose, who was called on behalf of de- 
fendant No, 18, but who appears to have been 
gained over to the plaintiffs’ side, gave a version 
as to the execution of the Will which is 
also wholly inconsistent with the plaintiffs’ 
case. In cross-examination by the plaintiffs 
be stated: “l have heard Krisha Shanker 
Mozumdar executed a Will. I heard of it 
before the death of Krishna Shanker 
Mozumdar, probably 5 or 6 days before his 
death. I heard it from Chandra Sarkar. 
He got a written piece of paper and asked 
me to raise Krishna Shanker Mazumdar 
to a sitting posture. We both raised him 
and made him sit. He signed it and then 
Chandra Sarkar took away the paper. He 
said that it was a Will,” Later he said, “l 
cannot say who attested it.” Apart from 
the facts that this witness had already 

31 


stated in examination -in-chief that Krishna 
Shanker Mozumdar had become 
almost unconscious for 5 or 6 days 
before his death, this evidence is entirely 
inconsistent with the fact of the Will 
having been attested by the 18 witnesses 
named in the mi7nanshapatra. It is impossible 
if such a thing .'had happened that this 
witness should not know about it, as he 
was in Krishna Shanker’s service and in 
close attendance upon him till he died. 
He states that he was continuously in the 
hari of Krishna Sankar Roy from 10 to 15 
days before his death. The evidence of 
Shib Chandra Dutt Roy, who is brother of 
Gagan and a Muktear, does not carry the 
matter any farther. He admits having 
advised Gagan to settle the matter, but 
he admits that he never saw the Will or 
knew anything about it. On this evidence 
it appears to me to be impossible to 
come to the conclusion, either that there 
was a Will at all, or even that the plaint- 
iffs ever thought that there was. There 
was no honest and hona fide claim put 
forward by them but merely a sham 
claim with a view to inducing Gagan 
Chandra to give up some of the property 
in their favour. If this be the case, it 
is obvious that the minor cannot possibly 
be bound by the act of his father. 
There was no consideration for the agree- 
ment even had the parties been of full 
age, still less in the case of a minor 
could his property be thus bargained 
away. 

It was urged upon us that Gagan after 
the execution of this document acted 
upon it; and we were shown a ease in 
which registration of names was effected and 
another case in which he had brought 
a suit in his son’s name for a portion of 
the property. We are not concerned in this 
matter with what Gagan did. It may 
well be that having executed the docu- 
ment he felt that he had no alternative 
but to act upon it. His subsequent acts, 
however, cannot bind his minor son if his 
initial act in executing the document is 
invalid against him. How Gagan came to 
execute this document there is not sufficient 
evidence before ns to determine* Whether 
he was, as be now says, threatened or 
cajoled into signing it, I cannot say. It 
appears, however, probable that considerable 
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prebsure waa brought to bear upon him. 
Me is a man in a lowly position of life, 
merely a copyist in a Civil Court in 
more or less temporary employ. It may 
well be, when the plaintiffs assisted by 
three Pleaders, all of whom it may be 
noted are relations of the plaintiffs, 
recommended him to avoid possible litiga- 
tion by entering into this agreement, that 
he consented. It does not appear to mo 
to he the act of a man of ordinary 
intelligence. One would at least have 
expected that he would ask to see the 
Will, make enquiries of the witnesses, and 
most probably take advice of some inde- 
pendent Pleader. It is clear that he did 
nothing of the kind. That the settle- 
ment waa not for the minor’s benefit 
cannot be disputed. It was directly 
contrary to his interests. About half his 
share in the property waa given up in 
exchange for what, in my opinion, was a 
sham claim on the plaintiffs’ part, i n these 
ciroumatanoes,! hold that the viimuu.>k(fpa(ra 
is not binding on the infant and that his 
share, which he inherited from Iliraola 
Shanker, cannot be said to liave been 
conveyed away by that document. 

It was said that it was Gagan Chandra 
who was now putting forward this plea 
on his son’s behalf. There does not appear 
to bo any foundation for that though, no 
doubt, he has given evidence more or less 
in favour of his son’s contention. 11 is 
wife Promoda Moyi is her son’s certificated 
guardian. She may possibly have been 
assisted by her husband. What wo have to 
consider, however, is not who is now 
representing the minor, but what are the 
minors’ interests in this matter, liave they 
been properly protected, and if not, what 
should this Court now do in his behalf? 
It is just as though the minor had 
attained his majority and was himself 
seeking to impugn his father’s action. 
It is clear that he could not be held 
bound by it. 

I think that the decree of the Subordi- 
nate Judge, so far as it relates to the 
dispute in this appeal, must be set aside 
and that it must be declared that the 
plaintiffs are entitled only to a S-annas, 10- 
( 7 unda« share while the defendant No. 18 is 
entitled also to a 5-annas lO-gundas share in 
the property in question. This will necessi- 


tate a revision of the allotments. Plaint- 
iffs must psy the costs of defendant 
No. 18, both in the Court below and in 
this Court. 

Heachckoet, J. — 1 agree that this appeal 
must be decreed in the manner indicated 
by my learned brother. Before stating 
my reasons for coming to this conclusion, I 
wish to refer to the two points on which the 
learned Subordinate Judge appears to have 
misstated the evidence, both points of some 
importance one particularly so. He says in 
his judgment tiiat Gagan admitted before 
iSrinath Roy, the F’leader, that a Will had 
been executed but destroyed by Krishna 
Sanker. In Srinath Roy’s evidence there 
is no allegation of an admission by Gagan. 
1 presume the learned Judge is referring 
to two Htatemeiifa, which are as follows: 
‘T heard in the sittings that the Will was 
annulled;” and in re-examination, ‘ 1 heard 
from Gagan Roy that the Will was 

annulled.” Possibly the learned Judge 
i.H right in interpreting the word annulled” 
MS meaning “destroyed by the testator,” 
But eviii so, I cannot treat these two 

sentences as disclosing an admission by 

Gagan tliat a Will had been executed. They 
are equally consistent with a suggestion by 
him that the Will liad been destroyed 

assuming, while not admitting, the allegation 
of the plaintiffs to be true, that one had in 
fact been executed. Nor can I find any 
trace of any admission by Gagan elsewhere 
in the evidence that any Will had ever 
existed. Evidence will naturally be some- 
what vague when the witnesses speak to 
what happened eight years previously; but 
the rest of the evidence, such as it is, 
suggests the contrary. Kali Kumar says, 
“Plaintiffs said that there was a Will of 
Krishna Sanker and Gagan Roy denied 
it.” Revati Saukar Roy says, “Gagan 
could not positively say if there was or 
was not any Will.” Lakshan Chandra 
Laha says, “Gagan Babu said the Will was 
missing.” 1 think it would bn straining 
language to find in any of these state- 
ments an admission by Gagan that Krishna 
Banker had in fact executed a Will. 

The other misstatement is that the 
Pleader Bhyama Charan advised that it was 
possible to obtain probate in the absence 
of the original Will. Shyama Charan does 
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not say so, nor does the plaintiff Hemaja. 
Syama Charan no donbt says he saw a 
paper purporting to be a draft or copy 
of a Will and made a draft of an application 
for probate, but he was not a&ked if he 
advised that probate could be obtained 
without the original. llemaja does not 
even siy that he consulted Shyama Charan, 
The Pleaders whom he consulted were 
Mohendia Jtabn and Mohim Itoy Babu. 
1 think it may he inferred that Syama 
Charan was consulted even if not by 
Hemsja, but from the mere fact that he 
prepared the draft of the applioaiion for 
probate, if indeed he did prepare it, for 
he does not remember doing so, it cannot 
be presumed that he advised that probate 
might be obtained. Nor are we told that 
any other I’leader gave such advice. 

Not a single witness has been called 
on behalf of the plaintiffs to speak to 
the fact that Krishna Sanker did execute 
r. Will, though a number of persons aro 
named in the compromise as having 
witnessed such execution. And it has 
been reiterated in argument that the plaint- 
iffs were not bound tcj prove execution 
of a Will. No doubt that is true, and it 
is equally true that primarily all that it 
was necessary for them to prove was 
that they had a iunia fide claim, even 
though it may have been a weak one, 
which they intended to litigate, for where 
that is the case, withdrawal from litigation 
is ordinarily a sutbeient consideration and 
the party supporting a compromise is not 
called upon to prove the quantum of the 
consideration against the party impugning 
it. That they alleged a claim there is no 
doubt and that they would have attempted 
to litigate it is not improbable, considering 
the value of the property. But to prove 
that the olaiin was a bona fith’ one there 
could hardly have been better evidence 
than that of persons who had seen 
Krishna Sanker execute a Will, especially if 
coupled with evidence that the plaintiffs 
obtained legal advice that they had a 
good fighting claim. Not that it wns 
necessary for them to show even that they 
had a strong claim or one likely to succeed, 
for as Bowen, L. J., said in Miles v. 
Zealand Alford Estate Company (1); “Jt is a 
mistake to suppose it is not an advantage, 
which a suitor is capable of appreoiaiing, 


to be able to litigate his claim, even if 
he turns out to be wrong.*' 

liakshan no doubt says he came to know 
of the VVill the day after it was executed 
and Hemaja speaks of hearing of it 3 
months after Krishna Sanker’s death. But 
none of the wimesses ever saw the Will, 
and no attempt appears to have been 
made to lake probate of it (ill Bimola died 
some years later, or even to see that it was 
kept ill safe custody. There is no doubt a 
suggestion in Beiinja's evidence that 
Gcigan had taken the Will, with the 
implication that he made away with it, 
but the suggestion was never put to 
(lagan, who with the other witnesses for 
the defendant was examined after plaintiffs’ 
second witness and before Hernaja. 

It is strongly oontendod on behalf of 
the plaintiffs that as regards the execution 
of a VV^ill they need do nothing more than 
refer to Gagan’.s own statement in the 
mimomhopnlm that a Will had been execut- 
ed, aid it was repeatedly urg.d that even 
now (lagan does not deny that one was 
executed. As regards the latter point 
(i igan*s evidence is perfectly clear that he 
had never heard of the Will before Bimola’s 
dealb and has no personal knowledge of 
there ever having been a VVill, To the first 
point there aro two answers ; the argu- 
ment identities Gagan with the minor and 
thereby begs the question at issue, and 
i.i fact Gagan in the mimafishapaira does 
not admit execution of a Will. What is 
stated in the document is that the first 
pirty alleged execution of a Will while 
Gigan urged that the disappearance of 
the alleged Will pointed to its desti intion, 
hit there is no admission by Gigan that 
a Will had boen executed. Nor do I think 
that such an admission can ba spelled 
out of the following sentence, that certain 
persons named in the schedule were wit- 
nesses to the Will. 

Now while, on the evidence before us, 
there is every reason for doubting whether 
Krishna Sanker did ever in fact execute 
a Will, apart from the question of his 
having subsequently destroyed it, what we 
have mainly to look to is the facts before 
the parties at the time of the oompro. 
mise, and to ascertain whether the com. 
promise was for the benefit of the minOf 
and the test of the minor’s benefit is ng 
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whether he got a good bargain out of 
the oonipromise but whether the guardian, 
who acted for him, acted as a prudent 
man would have acted in arranging 
his own affairs. The minor will not be 
bound by the guardian’s act, if there 
has been a concealment of material facts 
or if the facts necessary to enable the 
guardian to correctly appreciate the minor’s 
interests have not been disclosed. 

Gagan says be was induced to enter 
into the compromise by threats, the threats 
being to the effect that plaintiffs 
would litigate the matter up to this 
Court and that the property would be 
ruined by the litigation. He says, seeing 
that the property was of small value, he 
realised that litigation would ruin it and 
so consented. It is argued by the plaint- 
iffs, and it was so found by the learned 
Subordinate Judge, that Gagan knew that 
the value of the property w’as consider- 
able, certainly much more than he choises 
to admit that he understood it to I e. I 
think that finding to be correct, though 
the fact that (lagan’s own house was 
near Gachihata is not, considering that 
Gagan was employed in the Civil Court, 
in my opinion, a. good reason for coming 
to that conclusion, He had, however, 
assisted in the management of the property 
after Krishna Banker’s death and must 
have bad a fair idea as to the value of 
it. But that very knowledge should have 
told him that there was not the same fear 
of ruin of the property from the threatened 
litigation as there would have been in the 
case of a smaller estate. Facts which 
might justify compromise where a small 
estate is at stake, might not justify 
compromise in the case of a large property. 

Now, what was the position ? The 
minor would succeed to the whole estate 
in the absence of a Will. Litigation was 
threatened on the ground that Krishna 
Banker had executed a Will, but admittedly 
no Will could be found and Gagan knew 
it. Gagan was iu a strong position. One 
would have expected some evidence as to 
the coarse which the deliberations took, 
to show how Gagan was persuaded that 
compromise was in the minor’s interest. 
After such a lapse of time the evidence 
might not he very definite as to details 
but the broad features might have been 


indicated. There is no such evidence. 
There is no suggestion that any of the 
person.s who are said to have been wit- 
nesses to the Will told Gagan of what 
they knew. It is not alleged that Gagan 
was shown the draft or copy on the 
strength of which the plaintiffs were 
threatening to apply for probate. It was 
not even suggested to Gagan that he had 
ever seen that paper. It was not suggest- 
ed that the plaintiffs were ready with 
an explanation for the disappearance 
of the alleged Will. In fact the 
deed of compromise negatives the idea that 
they had any explanation. 

Possibly Gagan was overwhelmed by the 
Pleaders who were advising compromise 
as friends of the parties. An indication 
that their advice was not altogether dis- 
interested is to be found in the evidence 
of liavati Banker Roy. He says: “in the 
sitting of execution we did not raise any 
question about Will as the matter was 
going to be compromised between the parties. 
We rather asked him not to do anything 
which would give us the trouble of depos- 
ing in a Court. We did not raise any 
question about any term of the sohhnama 
lest the compromise would fail”. Ravati 
does not remember giving any help in 
bringing about the compromise. His evi- 
dence rather suggests that he took no 
part in it beyond attesting the document. 
He was, however, according to his evidence 
given to understand that the Will was in 
existence, and his evidence thit at the 
time of execution they a.sked Gagan to do 
nothing which would bring them into 
Court as witne.sses suggest that even at the 
eleventh hour Gagan was oppressed with 
doubts. 

It does not appear that Gagan consulted 
any Pleader. It is argued that he had 
the advice of his brother Sib Chandra Roy, 
a Mukhtear. That is true and Gagan says 
that Sib Chandra advised him to compro- 
mise. Bib Chandra admits that he did so, 
but also admits that he made no enquiry 
whether any Will had been executed. He 
says bis first impression was that the Will 
was in existence. That impression was ap- 
parently corrected later, though we do not 
know when it was first corrected, for he 
says, ‘*it was said that the Will had been 
missing.” At the time of execution of the 
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compromise, he says Lakshan Hemaja and 
Hari Banker said the Will was misusing. 
The information given to Ravati, to which 
I have already referred, as to the Will 
being in existence shows at least a sup- 
pression of the truth and to that extent 
corroborates Sib Chandra’s evidence that 
he at first believed the Will to be in 
existence and that belief might be suffici- 
ent to cause him to advise Cagan to com- 
promise. One would have expected that 
advice to be withdrawn when Qagan told 
him, as one cannot but imagine he must 
have, that no Will was to be found. How- 
ever, it is at least doubtful whether Sib 
Chandra was in possession of the full facts 
when he advised compromise, there is certain- 
ly no evidence that when he did so he knew 
the plaintiffs were basing their claim to 
probate on wbat has been described as a 
copy or a draft of a Will but the real 
character of which is unknown. 

That Cagan subsequently acted on the deed 
of compromise as evidenced by applications 
for registration of the minor’s name and the 
hahuliyat Exhibit 8, is not surprising what- 
ever view may Ve taken of (iagan’s conduct 
in Ihe compromise. 

The conclusions, to which 1 come on the 
evidence are that it is extremely doubtful whe- 
ther the plaintiffs had a bona fide claim, for 
even the filing of an application for probate 
would not necessarily indicate that the claim 
was bona fide, and that the compromise was 
certainly not for the benefit of the minor. 
Gagan did not act as a prudent man would 
have acted in his own interests. Whether he 
was careless or over- timid, it is clear that 
he acted without a proper appreciation of 
the facts and that the minor’s interests 
suffered in his hands. 

Appeal dfcreed. 


MADRAS HIGH COURT. 

Civil Appeal No. 352 ok 1916. 

December 21, 1917. 

Present : — Sir John Wallis, Kt., Chief 
Justice, and Mr. Justice Kumaraswami Sastri. 

MYLAPPA CHETTIAR and another— 
Plaintiffs Nos. 1 and 2 — Appellants 
versus 

The BRITISH INDIA STEAM NAVIGA- 
TION COMPANY, Limited, and others — 
Defendants Nos. 1 and 2 and 
Plaintiffs Nos. 3 to 5 — Respondents. 

Carriage of goods — Non-delivery of goods, action for 
— Landing agent or carrier, liahiliiy of — Privity of 
contract — Limitation Act (IX of Sch. 1, Art, 31, 

applicability of. 

In the case of continuous carriers the authorities 
establish ( * ) that when goods have to be carried 
with the aid of different transport agencies in order 
to arrive at th(‘ destination to which they arc booked, 
the carrier with whom tho contract is made at one 
end is, in the absence of any contract limiting liis 
liability to hi& own transport system, liable for tlio 
loss or destruction of the goods on portiojis beyond his 
own 83 ’Btom or in consequence of acts or default of per- 
sons other than In's own servants; (2) that in tho 
absence of a contract to tho contrary, the consignor 
cannot hold tlio company with whom lie docs net 
contract liable for damages >vhen all that can bo 
complained of is non-feasance, though sncli comjiany 
may bo liable itj tort for breacdi of dut y arising from 
the more fact that it has uiidertakun tho liabilit}* of 
carrj'iiig goods or property belonging to another; 
(3) when Ihoro is an agreement between two eom- 
panics tho effect of which is to constitute one com- 
pany the agent of the other and the traffic is carried 
for the joint, benefit of both the companies, oitlier 
company may he sued »t the option of the consignor, 
[p. 487, cols. ] k 2.] 

Tho ‘carrier’ in its general sense means a person or 
company who iimlcrtakes to transport the goods of 
another person from one place to another for hire. 

[p. 487. col. i.] 

Article 31 of the Limitat ion Act. is not restricted 
in its application to r.ommon carriers. It applies tt) 
carriers who come within the above definition, 
[p. 487, coJ. 2; p. 486, rol. ],] 

Appeal against the order of the Court 
of the Subordinate Judge, Negapatam, 
in Original Suit No. 55 of 1914. 

Mr. T, B. Venkatarma Sastri, for the Appel- 
lants. 

Messrs. 0. V, Ananthakrishna Aiyar^ N, M. 
Malim ^'ahth and 1\ Ramaswami Aiyar^ 
for the Respondents. 

JUDGMENT. 

Wallis, C. J.— A ease somewhat similar 
to this case oame before the Courts in the 
British India Steam Navigation Co. Ltd,^ v. 
Haiiee Mahomed Esack and Go. (1), where it 
was held that the stipulation for a olaim for 

(1) 3 H. 107{ 1 Ind. Deo. (n. s.) 681. 
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eliort delivery being made on the shipowner 
at Calcutta witliin a month was not rea- 
sonable. This appears to be a sufficient 
answer to the claim against the British 
India Steam Navigation Company. 

As regards the Madura C( nipany, the recoi.d 
defendant, who was tlie agent, Sir Charles 
Turner, C. J , and Innes, J., observe in the 
course of their judgment as regards UamAii- 
juln and Sod.h, wIio w’eie in the same 
position as the Madura Company here, that 
“they were the agoiits of the appellants 
(The British India ("Company) to retain the 
goods, receive freight and give delivery; 
they were also the agents of the respond- 
ents (the consignees) to land the goed.^, 
but they were not the agents of the 
appellants to receive claims for compensa- 
tion for the non delivery of goods.” 

This passage recognises, 1 think correctly, 
the existence of a contractual relation 
between the latuling agents and the con- 
signees who paid them for their services. 
This appeals to me to be one of those 
oases in which privity of contract is readily 
inferred from the well-known course of 
bn.sine.^a according to whicli the laiidirg 
agents are paid by the consignees and 
from the necessities of the case, Compaie 
the cases referred to by niy learned 
brotlier in tlie recent Full Ifench rase, 
Jaldu VehkfitasnOha Jintt v. Asiaflc Shnm Smi- 
gatimi f!o. (2), and also the ca.^es as 
regards carriage of goods over Railways 
having continuous line?; Gill v. Manckmfi^^ 
Sheffield, and Liadrmhire Hail way Co. (8), 
Great Indian Peninsula Raihcay Co. v. 
Rndhahrisan Khvsh ildas (4). 

The proper inference appears to be that, 
as in three cases, the fii al stage cf per- 
formance including carriage from the ship’s 
side which at INegapatarn is a matter of 
some miles and delivery i.s performed ly 
the 2nd defendant. The suit as against 
the 1st defendant is barrid under Article 
:il according to the Full Bench ruling 
in Jaldu Venhdasuhia liao v. Asiatic liteam 
Navigation Co. (2), ar.d I eee no reason 
why the 2nd defendant should not also 
be considered a carrier for tlie purposes of 

(2) 30 1 11(1. Cas. cS40; I D M. I: ij) M. h. .7. 342- 2 
L. W.80£; 1«M. h. T. 2.?(>5 (ID g M. W. N. 044 
(F. ig. 

(3) (1H73) S Q. H. ISO; 42 L. .J. Q. II. 89; 28 L T. 
C87; 21 W. It. 5V.0. 

(4) fi 0. 371; 0 Jnd. Jm. 040; 3 Tiitl. Di e. (n s. ) 244. 


the Article. It would be anomalous if a 
different Article were applicable to the 
shipowner and to the landing agent in 
respect of what are successive stages in 
the performance of one transaction, the 
ourringe of the goods and delivery to the 
consignees. The appeal is dismissed with 
costs of respondents Nos. 1 and 2. 

K' AiAKAMx . .Ml Sastki, J. — The plaintiff, 
who was the consignee of certain timber 
consigned from Rangoon through the British 
India Steam Navigation Company under 
bills of lading setting forth the terras and 
conditions under which the British India 
Steam Navigation Co. undertook to carry 
the goods, sued to recover Rs. 2,417.12-0 
alleged to be due in respect of timber 
consigned but not delivered. The 2nd 
defer.dant, which is a tirm engaged tnter 
alia in landing goods from the steamers 
of the British India Steam Navigation Co., 
is .*-'ought to 1)0 made liable as they are 
landing agents at Negapatam in respect 
of all goods (hat arrive at the port in the 
vessels belonging to the British India 
Steam Navigation Co. and levy and receive 
from plaintiff separate charges for their 
undertaking to land and deliver goods. 

\"arious defences were laised but it is 
only neceJ^Fury to consider the grounds on 
whicli the Subordinate Judge disuiisFed 
the Fn»t, namely, the question of limitation 
so far na the I st defendant was concerned 
and want rsf privity of contract as regards 
the 2nd defendant. 

The hill (f lading provides that the 
Company is to have the option of deliver- 
ing the grrds or any part thereof, into the 
receiving ship, or landing them at the 
risk and cxperi.'G of the shipper cr con- 
signee, as per scale of charges to be seen 
at the agents’ office ar.d is also to be at 
liberty until delivery to store the goods 
or any part thereof in rcceivirg ship, 
grdown or iiprri any wharf, the usual 
charges wheieftr being payable by the 

shiprer or rrrsignee In all cases and 

nririfr all circumstances the liability of the 
Conirany shall ahsolntely crape when the 
goods are free of the ship’s tackle and 
thereuron the goods shall he at the risk 
for all jurpo.^rs and in every respect of the 
shipper nr coirsigneo.” 

It seems to rue that the bill of lading 
provides that goods are to be conveyej 
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from Barmah and landed at Negapatam 
by two agenoiefl, one carry iner the goods up 
to the port and the other from the ship's 
tackle to the godowns on the shore and 
that the agreement limits the liability of 
the Company to the period when the 
goods pass from the ship to the landing 
agent. 

Mr. M’Conechy of the 2nd defendant’s 
firm, who is the only witness called in 
the case, deposes that the 2nd defendant 
collects landing charges from the merchants 
to whom the goods are consigned tli rough 
the 1st defendant Company, which has 
nothing to do with the 2nd defendant’s 
charges though the charges are subject to 
the 1st defendant’s sanction. He states 
that the 2ud defendant Company, owns a 
number of boats and that it is bound to 
unload goods from all the steamers of the 
1st defendant Company and hns the option 
of refusing to unload goods of others. He 
also states that merchants cannot engage 
the services of any other boat agency to 
land goods from the 1st defendant’s stea- 
mers. 

The case is, therefoie, one of continuous 
carriage of goods, the 1st defendant 
Company making arrangements for the 
carriage though limiting its own liability 
to one stage of the transit. 

There can be little doubt that the 2nd 
defendant Company are carriers, though not 
common carriers within the meaning of the 
Carriers Act of 1865. The word ‘carrier’ in 
its general sense means a person or company 
who undertakes to transport the goods of 
another person from one place to another 
for hire (Wharton Law Lexicon), and the 
2nd defendant falls within the dehnition. 

I do not think that the 2nd defendant 
Company can, on the facts proved in this 
case, escape liability on the ground of any 
want of privity between itself and the 
plaintiff. 

In the case of oontinuoua carriers the 
authorities establish (1) that when the goods 
have to be carried with the aid of different 
transport agencies in order to arrive at 
the destination to which they are booked, 
the carrier with whom the contract i.s 
made at one end is, in the absence of any 
contract limiting his liability to his own 
transport systerr’, liahlo for the loss or 
destruction on portions beyond his own 


system or in consequence of acts or default 
of persons other than his own servants: 
Muschamp v. Lancaster and IWeston Junction 
liaihcay Co, (.o), Bristol and E.v€ter Railway 
Co. V. Collins (6), Foulkcs v. Metropolitan Dw- 
trid Itailway Co, (7) Aldridge v. Great WesUm 
Railway Co. (8); (2) that in the absence of 

a contract to the contrary, the consignor could 
not hold the company with whom he did 
not contract liable for damages when all 
that could be complained of was non- 
feasence, though such company may be 
liable in tort for breach of duty arising 
from the mere fact that it has undertaken 
the liability of carrying goods or property 
belonging to another: Foulkes v. Metropolitan 
District Railway Co, (7); (3) when there 

is an agreement between two companies 
the effect of which is to constitute one 
company the agent of the other and the 
traffic is carried for the joint benefft of 
both the companies, either company may 
be sued on the option of the consignor. 
Gill V. Manchester, SheSfiald and Lincolnshire 
Railway Go, (3) Great Indian Peninsula 
Railway Co, v. Radhakisan Khushaldas (4), 

if, however, the 2nd defendant Company 
are carriers, and 1 think they are, it is 
clear that Article 31 of the Limitation 
Act would apply equally to them. It is 
not necessary for the purpose of Article 
31 that they should be common carriers. 

Whatever doubt may have existed as to the 
applicability of Article 31 in oases of 
failure to deliver goods where the action 
was laid ex -contractu, the matter has been 
set at rest by the Full Bench decision of 
this Court in Jaldu Venkatasubha Rao v. 
Asiatic Steam Navigation Co, (2). It is, 
therefore, unnecessary to refer to the various 
conflicting prior decisions on the point 
referred to by Mr. Venkatarama Sastri. 

It was admitted before the Subordinate 
Judge that if Article 31 applies, the suit 
is barred by limitation as the claim arose 
more than a year before suit. There is 
nothing in the records to show that there 
w'as any acknowledgment of liability so as 

(n) (IH41) 8 M. A W. 421; 10 L. .J. Kx. 400; 2 Uv. 
Cas. 007; 5 Jiir. 656; 58 R. R. 758; 151 K. K. 1103. 

(0) 11850) 7 TT. li. C. 194; 2‘J Li J. Kv. 14; 5 Jiir. 
(n. s.) 13(>7; 11 K. R. 78; 115 K. R. 106. 

(7) (1880) 5 C. P. 11. 157; 4*J b. J. C. P. 301; 42 h. 
T ;U5; 28 \s. 11.520. 

(S' 61.) l.-'i B s ) 5^2; b ;r. 0. P. 101; 

143 E. R. 913; 137 R. U. 667. 
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to take the oase out of the Statute of 
Limitation. 

I agree with the Chief Jnstioe that the 
suit is barred and dismiss the appeal with 
oosts of respondents Nos. 1 and 2. 

Appeal dismisml, 

M. r. p. 


ALLAHABAD HIGH COURT. 

Second CiriL Appeal No. 1145 of 1916. 

February 20, 1918. 

Present: — Mr. Justioe Piggott and Mr. 

Justice Walsh. 

BAM BARAN RAI and others— Plaintiffs 
— Appellants 
versus 

HAB SEWAK DUBE and others— 
Defendants — Respondents. 

Bengal Regulation XVII of 1806, H-^MorU/age 
hy way of conditional sale — Foreclosure proceedings — 
Notice^ service ofSvidence^^ Redemption, 

In order to prove that the e(jnity of lodernptioii 
of a mortgage by way of conditional sale Iibr 
been cxtinguialiod by proceedings taken under sec- 
tion 8 of Regulation XVll of 1806, the mortgagee 
must establisli that ho caused the mortgagor or 
his legal representative to be served with a copy 
of his own written application for forecloBiiro and 
also with a notice or perwann under Die seal and 
official signature of the District Judge, warning 
him that the mort-gage would Ih? finally foroclopod 
in the evonl of his failing to redeem within 
period of one yeni. [p. 488, col. 2,J 

The records of tlie |>roceodiiigs taken under the 
Kegulation (iannot b<’! accepted as prhna facie proof 
of the fact tif service of notice, [p. 488, col. 2.J 
Second appeal from a decree of the Dis* 
triot Judge, Gorakhpur, dated 19th April 
1916. 

Mr. P. L, Banerji^ for the Appellants. 
Messrs. Harihans Sahai and Lakshmi 
Narain Tewari, for the Respondents. 

JUDGMENT.— This was a suit in which 
the plaintiffs claim redemption of a mort- 
gage by conditional sale effected on the 
27th of December 1866. The plaintiffs 
are the son and grandsons of the original 
mortgagor, and the defendants are the 
sons and grandsons of the original mort- 
gagee. The fact of the mortgage is admit- 
ted, and we find that it was never pleaded 
that the said mortgage, if redeemable at 
all, was redeemable only for a larger sum 


than that tendered by the plaintiffs. The 
defendants, however, contended that the 
equity of redemption had been extinguished 
by reason of certain proceedings taken in 
the year 1876 by the mortgagee under 
section 8 of Regulation XVII of 1806. 
Both the Courts below have found in 
favour of the defendants on this point and 
have added a finding that the present 
suit is barred by limitation. This latter 
finding, as it stands, ii difficult to accept. 
The suit was one for redemption and was 
brought within the statutory period of 
limitation. Either the equity of redemption 
has been extinguished, or it has not. Of 
course if it has been extinguished, the suit 
fails not by reason of any bar of limita- 
tion, but because the plaintiffs have failed 
to prove their cause of action, namely, a 
subsisting right to redeem. If, on the 
other hand, the equity of redemption has 
not been extinguished, the suit is obviously 
within time. The essential question for 
determination is whether the proceedings 
taken by the mortgagee in the year 1876 
had the effect of extinguishing the equity 
of redemption. This must defend in the 
first instance upon whether the mortgagee 
caused the mortgagor, or his legal represen- 
tative, to be served with a copy of his 
own written application for foreclosure 
and also with a notice or perwana under 
the seal and official signature of the Dis- 
trict Judge, warning him that the mort- 
gage would be finally foreclosed in the event 
of his failing to redeem within a period of 
one year. The evidence by which it is sought 
to piove this fact consists of certain records 
of the proceedings of the Court of the Dis- 
trict Judge of Gorakhpur. There is abundant 
authority to support the proposition that such 
records cannot be accepted as prima faci^. 
proof of the fact of service. It has been 
contended before us on behalf of the re- 
spondent that most of the decisions on the 
point were pronounced in cases in which the 
mortgagee had ceme into Court asking for 
a decree for possession, or a decree declar- 
ing his proprietary title, after he had 
taken the requisite proceedings under Regula- 
tion XVII of 1806. There is, however, a 
Bench decision of this Court in which the 
same principles have been applied to a suit 
for redemption exactly on all fours with the 
suit now before us. We refer to the oase of 
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Badal Bam v. Taj Ali (1). We have been 
asked to re-oonsider the decision in that case; 
but we do not ourselves see any adequate 
reason to dissent from it, and in any case we 
prefer to follow it on the principal of stare 
decisis. The evidence relied upon by the learn- 
ed District Judge, as proving that the equity 
of redemption was extinguished by reason of 
the proceedings taken in 1876, was not evi- 
dence which could be accepted as establishing 
the facts sought to be proved on behalf of the 
defendants, and the decision of the District 
Judge on this point is based upon an erroneous 
view of the law and is open to interference 
by this Court under section 100 of the Code 
of Civil Procedure. We may note that the 
Bench case to which reference has already 
been made was also decided in second appea'. 
This consideration is sufficient to dispose of 
the present appeal. We set aside the decrees 
of both the Courts below and in lieu thereof we 
give the plaintiffs a decree for redemption to 
be drawn up in the form prescribed by Order 
XXIV, rule 7, of the Code of CivilJProcedure, 
allowing redemption of the property in suit on 
paymentof the sura ofRs. 8P3-1 0 (rupees three 
hundred and ninety- three and anna one only) 
on account of pritioipal and interest within 
three months from this date. The plaintiffs will 
be entitled to theii costs in all three Courts. 

Decrees set aside. 

(1) 4 A. h. J. 717; A. W. N, (19C7) 2m. 


MADRAS HIGH COURT. 

Civil Appeal No. 52 of 1916. 
January 21, 1918. 

Present: — Justice Sir W illiam Ayling, Kt., and 
Mr. Justice Seshagiri Aiyar. 
KARAKKATTITATHIL RAYARAPPA 
NAMBIAR Kaunavan and Manager of lus 
Tarwad — Plaintiff— Appellant 
versus 

KOYOTAN CH ABLE VEETIL KAM ARAN 

Karnavan of his Tarwad (dead) 

iND 0TLER8 — DEFENDANTS 

Respondents. 

Malabar Imv — C()mj)romi.'ie oj suit by Karnavan on 
behalf of Tarwad — Karnavan not impleaded a.s such, 
e^eci of — Compromise decree, whether binds Tarwad 
— Burden of proof-- Registration Act {XX of 1866) — 
Kon-regist ration of compromise decree — Apjieal, pre- 
sentation of, to wrong Court, whether saves limitation— > 
LirMtation Act (IX of »908), s. 5 — Delay in presenting 
appeal — Presentation to wremg Court, whether sufficient 
cansfl. 


Delays in presentation of appeals are within sec- 
tion 5 of the Limitation Act and the Court has 
power to excuse delays, [p. 490, col. I.] 

Where an appeal is time-barred on the date 
of its presentation and the delay is due to th^' 
fact that it was previously presented in a wTOUg 
Court and returned for re- presentation to the 
proper Court, the deluj'^ can be excused under 
.section 5 of the Limitation Act. [p. 490, col, 1.] 

Tlio validity of a decree passed on compromise 
Avas not dopondont on registration under the 
Kegistration Act of 1860. [p. 491, col. 1.] 

The onus of proving that M comproniise is 
illegal nr void is on the party asserting it. [p. 492, 
col. 1.] 

Pnlliah (Jhelli \. \'aradnrajnl n Chelti, 31 M. 474; 
18 M. L. .1. 469, follo^Y(M^. 

Gnnje.diwar Kmnra, v. Do.rgo Prashad Singh, 
42 hid. Cas. 849; 34 M. L. J. 1; 22 M. L. T. 403; 22 
0. W. N. 74; 26 C. L. J. 557; Hi A. L. .T. 1; 20 Bom, 
L. R. 38; (19181 M. VV. N. 16; 7 L. W. 94; 4 P. I.. W. 
1; 4^5 0. 17 (P. C.), distinguished. 

When-e a. d(^croe is in ctTcct against a Tarwad, the 
fact that the Karnavan was not specially iniploadod 
in his representative Ciipacity will not make it 
the less a decree against the Tarwad. [p. 491. col. 2, J 
Vasnderan v. Saukftmn, 20 M. 11*9; 7 M. L. J. 102; 
7 hid. Dec. (N. s ) 90 F. B. , explained 

It is not tlie form of Die suit tlint is e.ssential, 
but the cjuestion in each case is whether in siib- 
stanco the person suing or sued conducted the 
litigation for his own l>c?netit or as representing 
the family of which he was tlu’ hoad. [p. 492, col. 1.] 

Appeal against the decree of the Court 
of the Subordinate Judge, North Malabar, 
in Original Suit No. 16 of 1913. 

Mr. Chamier, for the Appellant. 

Mr. Menon, for the Respondents. 
JUDGMENT, — Plaintiff, as the Karnavan 
of his Tarwad, sues to recover possession 
from the defendant.^. His case is that 
his Tarwad i.s the jenmi of the pro- 
perties in suit, that its title was recognis- 
ed by the Ist defendant in Original Suit 
No. 142 of 1868 on the file of the Court 
of the District Munsif of Kavvayi (under 
the Zilla Court of Telliohery), and that 
the Ist and other defendants who are 
Anandravans of the defendant’s Tarwad 
hold the property under a Kanom from 
the plaintiff’s Tarwad. The plaintiff further 
stated that a sum of Rs. 400 was paid 
towards the Kanom and that the defendants 
are bound to surrender on the receipt of 
the balance. The defendants contended 
that the jenm title belonged to their 
Tarwad and not to the plaintiff’s Tarwad. 

The Subordinate Judge dismissed the 
suit. The plaintiff has appealed. A 
preliminary objection is taken by the 
respondent that the appeal filed in this 
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Coart is barred by limitation. The original 
valuation of the .suit was below five 
thousand rupees; the plaintilT first pre.sented 
"an appeal to the District Court which 
admittedly was in time. Objection was 
there taken that the appeal should be 
preferred to the High Court. Lpliolding 
this objection, the District Judge returned 
the appeal for presentation to this Court 
on the tilth of January 1916, and it w'as 
filed on the Slst January 1916. 

Mr. Menon contended that the filing 
of the appeal in the District Court was 
due to an error of law and that section 
5 of the Limitation Act is not applicable 
to .such a case; nnd he relied on Jianijitrafi 
Mai V. Chand Mai (l). That and other 
decisions were considered by the Judicial 
Committee in Btij indar Singh v. 
Kanshi liam (ii), where it was pointed 
out that it is not the rule that delays 
due to an error of law are not within 
section 5 of the Limitation Act. We 
hold, therefore, that we have power to 
excuse the delay. As regards tlie interval 
between the return of the plaint and 
its presentation in the High Court, having 
regard to the fact that a fresh takalal 
had to be obtained from the parties and 
to the di.starice between Madras and 
Tellicherry, we do not think there was 
any negligence. We, therefore, overrule *he 
preliminary objection. 

On the merits the facts are these. The 
property in suit admittedly belonged to a 
Devaswom. The plaintiff claimed that he 
acquired the trusteeship as well as the 
right to be in possession of the properties 
of the temple from the Uralam. He has 
produced no documents in support of the 
claim, excepting the razinama decree to 
which we shall presently refer. The 
defendants also trace their title to the 
Devaswom. They base their title on an 
alleged Saswatham grant from a person 
who at one time called himself the 
Samudayee but who defendants assert 
was really the Uralam of the temple. 

(1) 10 A. .5^7,- A. NV. N. (188S) 208, 0 Ind. D(?u. 
(x. s ) 39,5. 

(2) 42 lull. Tas. 4.S; 33 M. L. .T. 480; 22 M. L. T. 
3G2;(5 L. W. .592; 120 K W. U. ltM7; 15 L. .1. 777; 
19 Bom. L. 8fiS; 3 l\ L. \V. 3 .:?; 2(i C. b J. 572; 
104 W II. 1917; (19i7) M. W. N. 811; 22 0. VV. N. 1C9; 
127 \\ li. 11. 1917; 45 O. 94 0*- C.). 


Exhibits 1 and Hi are the title-deeds. 
It is not necessary to examine the res- 
pective titles of the parties any further 
as the basis of the present litigation is 
the compromise decree passed in the 
Kavvayi Court. The parties to that 
litigation were the then Karnavan of the 
plaintiff’s Tarwad, the present 1st defend- 
ant and the assignor of that defendant. 
The plaiiitill’s Tarwad then contended 
that the property was in their pQ.s 9 e 8 siori 
for a long time and that the defendants 
who claimed through a Samudayee were 
not entitled to it. It is said that before 
the written statement was filed, the parties 
entered into a compromise which was 
embodied in the decree of the Court. The 
result of that compromise was to recognise 
the title of the plaintiff’s Tarwad to the 
property and to grant a Knnom in favour 
of the defendants' Tarwad. This was 
in the year 1S68. The present suit is to 
enforce the terms of that compromise. 
The main contention of defendants Nos. 2 and 
8 was that the compromise which gave 
up the rights of their Tarwad was not 
binding on them. 

The Subordinate Judge bases his jndg* 
ment upon three conclusions, (1) that the 
compromise did not confer any rights to 
the property and was not receivable in 
evidence fur want of registration; (2) that 
as there were no doubtful rights to be 
settled the compromise was not binding 
upon the Tarwad; and (3) that the 
defendants have been in adverse posses- 
sion. As regards the Ist contention 
reliance was placed upon the absence of 
an exemption fur registration in favour 
of decrees of Court in the Registration 
Act of 1866. Under that Act the Court 
passing a decree for prcperty over* a 
hundred rupees in value was directed to 
send that decree to the Registering Officer 
for registration. See sections 41 and 42. 
Under section 17 of the .same Act, 
documents executed by the parties for 
similar properties were compulsorily regist- 
rable. The contention of the learned 
CouDsel for the respondents is that the 
provisions of the Act of 1877 which 
exempted decrees from registration should 
not he applied retrospectively, and that 
as at the time of the compromise the 
decree could not confer any title to im- 
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moveable property, it waa not receivable 
in evidence. In the Hrst place, it mnat 
be noted that parts III and VIII of the 

old Registration Act dealt with two 
different classes of cases, sections 17 to 
21 which are in part 111 dealt with 
documents inter paries. Section 41 referred 
to documents sued upon being superseded 
by a decree of the Court, section 4*2 
to decrees otherwise declaring rights in 
immoveable property. In section 49 the 
reference was not to documents mentioned 
in part VIII but to documents referred 

to in section 17. It is clear, therefore, 

that the validity of a decree was not 
dependent upon registration under the 
old Act. The provision in part Vill is 

only to complete the Record of Right^ 
by the Registration Department. If it 
was intended by the Legislature that a 
decree should not confer rights of pro- 
perty unless registered, it would have 
been included in the prohibitory section 
49. We hold that the compromise decree 
did confer title on the plaintift’s Tarwad, 
notwithstanding ncn- registration. The de- 
cisions in Purvianand Das Jiwaudas v. 
Vallahdas Walljee (3) and in Jiajn Bala v. 
Krishnarav Ramchandra (4), although 
they related only to the admissibility in 
evidence and not to the conferring of 
rights contain observations which support 
onr view. There can he no doubt that 
the document is receivable in evidence as 
well. 

The next point for decision is whether 
the compromise is not binding upon 
the defendant’s Tarwad. The Ist defend- 
ant having been a party to it, it is 
not open to him to dispute it. The main 
contention on behalf of defendants Nos. 2 
and 3 is that, prior to the compromise, the 
defendants’ Tarwad had been successful in 
every litigation against the plaintiff’s Tarwad, 
that the former were in possession of the pro- 
perties, that there vva^ no doubt as to their 
paramount title at the time and, therefore, 
the Karnavan, the Ist defendant, was not 
justiHed in surrendering the rights of the 
Tarwad and in accepting in lieu thereof 
the subordinate right of a Kanomdar. As 

(H) 11 1^. TiOO; T) Ind. I)(n; (n. s ) :m. 

(i) 2B 2lMd. J.ir. 7Gij I lu-l. L).*.*. (n. a.) 

eo7. 


to til is, the materials which infiuenoed the 
1st defendant in consenting to the compromise 
have not been placed before the Courts ; 
the evidence of the Ist defendant does not 
show that ill agreeing to the decree he was 
acting in fraud of the Tarwad or that he 
was unduly inttuenoed by the plaintiff. 

Mr. Menon for the respondents argued 
with great insistence that as the decree was 
passed against the 1st defendant not as 
Karnavan but in his individual capacity, it 
is not binding on the Tarwad. He relied 
upon the observations of Shephard, J., in 
Vasudevan v. Sanlcaran (b) , The Full Bench 
in that case held that the Karnavan of a 
Malabar Tarwad honsetly defending a suit 
in his representative capacity will bind the 
Tarwad. From this judgment, the learned 
Counsel argued that the converse of the 
proposition, namely, that if the decree is 
not passed against the Karnavan in his re- 
presentative capacity, it is not binding on 
the Tarwad, follows. It was conceded (by Mr, 
Chamier for the appellant and by Mr. Menon 
for the respondent) that there is no de- 
cision which establishes this converse pro- 
position. In the Full Bench judgment Mr. 
Justice Shephard says : “One negative pro- 
position is clearly established by the cases to 
which I have referred — a decree made against 
a Karnavan is clearly not binding on the 
Tarwad unless he sued or was sued in his 
representative character.” Tlie learned 
Judge does not say, as was contended 
before us, that the Karnavan should be im- 
pleaded as such. We do not understand 
from the above quotation that, although in 
efl'ect the suit was against the Tarwad, 
yet if the Karnavan is not specially im- 
pleaded as Karnavan the Tarwad will not 
be bound. Under Hindu Law if a suit is 
brought against a manager of a Hindu family, 
althougli he is not impleaded as such in 
the suit, there suit of the litigation will bind 
the other co- parceners. See Subbanna Bhatta 
v. Subbanna (b), Bnldco Sonar v. Mobarak Alt 
Khan (7). Sheo Shankat Rain v. Jaddo Kun- 


(.'i) 2) M. 129j 7 M- L. J. 102; 7 hwl. Den*, (n. 00 

(l'\ b ;. 

01) 30 M. 321 at ]k 320; 2 Al. I^- T. 83; 1 1 M. L. .1. 

180. 

17) 20 C. 583 111. p. 580; 0 W. N. 3/0. 
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war (8). It is iiot tlie form of the sait that is 
essential ; but the question in each ease 
will be whether in substance the person 
suing or sued conducted the litigation for his 
own beneBt or as representing the family of 
which he was the head. We see no reason 
for not applying this principle to cases govern- 
ing Malabar Tarwads. 

On examining the compromise we find 
that the rights secured were not for the 
individual beneBt of the 1st defendant but 
for the Tar wad, and not that of the in- 
dividual defendent. We are satisBed upon the 
evidence of the 1st defendant and upon a 
perusal of the razinama that the let de- 
fendant was sued as representing his Tar wad 
and that he agreed to the compromise in 
his representative capacity. 

On the question whether it was a bona fide 
settlement of a disputed claim, the burden is 
on the defendants to show that the compromise 
was not honestly come to. In PulUah Ohetti 
v. V aradaraj*Alu Ghetti (9) it was held that it is 
for the party who impeaches the compromise 
to prove that it was illegal or void. As 
regards Gun eshwar Kunwar v. Durga Prashad 
Singh (10), which was strongly relied 
on by the respondents* Counsel, it is enough 
to say that the finding of the Judicial Com- 
mittee in that case showed that one of the 
parties to the litigation possessed informa- 
tion which he withheld from the other 
party and induced that party dishonestly 
to agree to the terms of the compromise. 
In the present case there is nothing to show 
that both parties were not equally cognisant 
of all the facts which led up to the com- 
promise. There is no evidence that the then 
plaintiff wrongfully induced the Ist defendant 
to accept the compromise to which he was 
not a willing party. The compromise has 
stood unquestioned for nearly half a century. 
We must, therefore, hold that it is binding 
on the defendants. 

We agree with the Subordinate Judge 
that it has not been satisfactorily proved 
that any portion of the Kanom amount was 

(8) 24 Iiid. Cas. 504; 36 A. 383; 18 C. W. N. 968; 
J6 M. L. T. 175; (1J^14) M. W. N. 593; 1 h. W. 695; 
20 C. L. J. 282; 12 A. L. J. 1173; 16 Bom. L. R. 810; 
41 1. A. 216 (P. C ). 

(9) 31 M. 474; 18 M. L. J. 469. 

(10) 42 lad. Cas. 849; 34 M. L. J. 1; 22 M. L. T. 
403; 22 C. W. N. 74; 26 C. L. J. 557; 16 A. L. J. 1; 20 
Born. L. R. 38; (1918) M. W. N. 16; 7 h. W. £4; 4 P. 
L. W. 1; 45 C. 17 (P. C.). 


paid by the plaintiff’s Tar wad to the de- 
fendants. The result is that the, decree of 
the Subordinate Judge must be reversed and 
a preliminary decree for redemption must 
be passed in favour of the plaintiff. 

There is an issue as to improvements which 
has to be decided before accounts are taken 
and the final decree is passed in the case. 
Costs hitherto incurred will be provided 
for in the revised decree. 

Appeal allowed, 

M. c. P. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 105 op 1916. 

January 22, 1918. 

Present: — Mr. Justice Beaman and Mr. 

Justice Heaton. 

NARSO RAMAJI KULK ARNI-Pliintipp 
— Appellant 
tmsufi 

NAGAVA ISHVARAPPA-llEPENDiNT— 
Respondent. 

W^ijUtraiioti Art (XVI oj IPOS^, n. {iO^-Bnmhai/ Laiul 
lUwenite Coda (Ihmi Art V of 1879), jws 74, 76~Ra;i- 
naiiifts and kiibnliynts, irlirfhcr rriderirr af Iranufrr^ 
Hegiat ration. 

Por Beaman^ — .Mthoiigli razinama^i and 
Uyats arc! not in thenisolvoH ilDonmonts (»f iraiiH* 
fer, tlioy arc fairly conclusive evidence that n trails- 
fer has in fact boon made. [n. 493 col. l.j 

llazinamas and kabatiijatti e.vocuted between a 
mortgagor and bis mortgagoi* extinguisli the equity 
of redemption, [p. 493, col. 1.] 

— Wbothor in proper cases governed by 
the Bombay Land Revonuo Cofh*, razinaina'i and 
kahuUyats stand in iummI of registration at allr 

Var Jlaaton, J. — It is quite possible t\m\. kahuliyatfi 
are exempted from registration in consequence of 
the ]»rovi8ioiis of clause (/*)» section 90, of thc^ Regis- 
tration Act, as they appear to evidence assignments 
by (Tovernmont of an interest in land. [p. 493, col. 2.J 

Second appeal from the decision of the 
District Judge, Belgaum, in Appeal No. 
88 of 1915, confirming the decree passed -by 
the Subordinate Judge, Bail-Hongal, in 
Civil Suit No. 341 of 1913. 

Mr. Nilkant Atmaram^ for the Appellant. 

Mr. S. P, Bahhale, for the Respondents. 

JUDGMENT. 

Beaman, J. — In this case one Venkaji mort- 
gaged four survey numbers in four lots, that 
is to say, a quarter of each to each of four 
mortgagees. The learned Judge of first 
appeal, it is true, doubts whether these facts 
are proved, but it is on that footing (hat the 
appellant has argued the case and it seems 
to be the view most favourable to him. I 



INDIAN CASNS. 


493 


Vol. XLV] 

NAR80 RAM>J1 KULKiKNl V. NAQAVA ISHVARAPPA. 


shall, therefore, assume that the facts were 
as 1 am now setting them forth, and that 
after these four mortgages, the mortgagor 
executed a Bazinama in respect of each of 
the four survey numbers to each one of 
the four mortgagees, the said mortgagees 
in turn executing complementary Kabiiliyats. 
The efFects of these as Razinamas and Kahu- 
liyats have frequently been discussed and 
to more than one judgment on the subject 
I have been a party. The latest case, 
Imam Ibrahim v. Bhau Appaji Jadhav 

(1), was decided by Scott, C. J., and 
myself. The learned Chief Justice gave 
a very exhaustive analysis of the legal 
contents of the matter then in dispute. But 
1 am again in some doubt whether we did 
not exaggerate our difficulties. 1 am speaking 
now of the theoretical difficulties generally, 
because probably on the facts of that case 
the provisions of the Land Revenue Code, 
read with section 90 of the Indian Registration 
Act of 1908, would not have been of much 
assistance. It may well, however, be doubted 
whether in proper oases governed by the 
Land Reverie Code, Razinamas and Kabuliyats 
stand in need of registration at all. If they 
do not, although 1 agree that they cannot 
in themselves be documents of transfer, 
they would always, I think, be fairly conclusive 
evidence that the transfer had in fact been 
made, and so I might work back to the 
position I took when deciding a case of 
this kind [ Venkah Narayan Kulkarni v. Onpal 
Bavu'handra (2)] with my brother Hayward, 
where we held that Razinamas and Kabuliyats 
executed between (and to use somewhat loose 
language) a mortgagor and his mortgagee 
extinguish the equity of redemption. For 
if in fact an occupancy holder mortgaged his 
holding and thereafter agreed with the 
mortgagee to relinquish his occupancy right 
in favour of the latter, pursuant to which 
agreement he handed in his Hazinama and 
the mortgagee tendered his Kabuliyat, the 
result would carry out the intention of the 
parties to extinguish any farther right the 
original mortgagor had in the equity of re- 
demption. In effect, we understand that the 
learned Judge below has found that the 
possession of the defendants, which de facto 
at any rate seems to have commenced after 
the mortgagor had handed in his four Razi- 

(1) 40 lud. Cas. 68; 10 Bom. L. K. 329; 41 B. 510. 

(2) 27 Ind. Cas. 613; 16 Bom. L. B. 718; 39 B. 55. 


namas, was taken in respect of the quarters 
of the three survey numbers from the new 
Kabuliyatdars. And on that footing he has 
held that the possession was taken from 
the true owners and that the mortgagor h^d 
no farther right subsisting. As regards the 
fourth number, that of which the defendant 
himself became the Kabnliyatdar or occu- 
pancy-holder, the learned District Judge says 
that it is not disputed that the mortgage 
was extinguished as regards that land. Pro- 
bably because the learned Judge was much 
more conversant with the facts than we were 
when the case was opened, we found some 
difficulty in understanding his judgment. But 
we have little doubt that in the result his 
finding is right and that there was no equity 
of redemption outstanding in 1912, when the 
descendant of the original mortgagor pur- 
ported to convey it to the plaintiff. If that 
be 80 , then the plaintiff has no right upon 
which he can ask the Court to be allowed 
to redeem and his suit must fail. 

We think that this appeal should be 
dismissed with all costs. 

Heaton, J. — I agree. We are settling this 
case on certain representations made by 
the Pleader for the appellant, and accepting 
those representations as the correct present- 
ment of the facts, the conclusion evidently 
is, in my opinion, that stated by my learned 
brother. As certain oases have been referred to, 
the judgments in which deal with this matter 
of Razinamas and Kabuliyats, I should like 
to refer to a judgment of my own in the 
case of Motibhai Jijtbhai v. Vesaibhai 
Ookalbhai (3) in which 1 find, as 
a result of the argument before us, 
1 think nothing that 1 need change, the 
only thing I would like to add being that 
possibly I exaggerated the supposed difficulty 
arising from the ciroumstanoe that Kabuliyats 
unlike Razinamas are not exempted from 
registration. For, 1 think, it is quite possible 
it will be found that they are exempted 
from registration in consequence of the pro- 
visions of clause (6), section 90, of the Indian 
Registration Act, as they appear to evidence 
assignments by Government of an interest 
in land. However that may be, I do not 
doubt that in this case the decree of the lower 
Appellate Court is correct and should be 
affirmed. 

Appeal dismissed, 

(3) 38 Ind. Cas. 838; 18 Bom. L. R. 976; 41 B. 170. 
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ANAJIDI Kl?SWAB U. lUM NIKANJAN Uii. 

ALLAHABAD ilDiH COURT. 

Skcosd Civil. Api’kai. No. 987 ok 1910. 

March 13, 1918. 

Present: — Sir Henry UichardH, Kt., Chief 
Justice, and .Instice Sir P. C. Banerji, Kt. 

AN AN DI KUN W AR— Pi.aikti kk — 
Appellant 
rersus 

ram NIRANJAN DAS and another— 

DEKE N DaNTS — HkSPOaVDE NTS. 

VahwitfH of suit -’SmI for iM a rat ion that propcrlij 
attacketi i.< not liahir to .-iatt;, vahir i/f—Jurt-.'^dirtion -- 
Civil rx^vvdnrv Code ( Art I’ k/ IIKKS^, it. AX/, 03. 

The Miluo for ]Miri)os('s oT jiirisdietjoii nf n suit for 
H ilwhinitioii tliut. a eorlain proner/y alfaelied in evo 
cutiuii of a clecrcM* is iiol. liable to sale, is the 
viiluc* of the tloem' poujrht lo bo e\oculo(b and iiol 
the vulat*. of the j.u’iijK'rtv iittaeliOLl. 

Second appeal from a decree of the Dis- 
trict Judge, Benares. 

Mr. Nartnadeshwar llpidhya (with him Dr. 
Surendra hath Sen), for the Appellant. 

Messrs. jB. E. (T Conor and Harihaue Snhaif 
for the Respondents. 

judgment. — T his appeal arises out of 
a suit in which the plaintifT sought a dec- 
laration that certain property was not saleable 
in execution of a certain decree. It appears 
that the principal defendants had a decree 
against the plaintiff’s husband, in exe- 
cution of that decree they attached certain 
property, alleging it to he the property of 
their judgment- debtor. The decree was for 
in or about Rs. 2,000. The plaintiff in the 
present suit objected to the attachment. The 
objection was overruled and the plaintiff had 
to bring the present suit. 'I'he Court of first 
instance dismissed her claim holding that the 
property was the property of the judgment- 
debtor and dismissed the plaintiff’s suit. The 
plaintiff has now preferred this second appeal. 
The first and main objection urged is that the 
District Judge had no jurisdiction to hear 
the appeal because the value of the property 
was over Rs. 5,000. This objection does not 
come very well from the plaintiff, consider- 
ing that it was she herself who preferred the 
appeal to the District Judge. If the argument 
held good, it would mean that the judgment 
of the Court of first iustanoe had become 
final and the probabilities are that no Court 
would allow an appeal now to be presented 
from the judgment of the first Court. We 
think, however, that the value of the subject- 
matter of the suit and the appeal was below 
Rs, 5, COO, What the plaintiff claimed was 


SHI DATA VJKBHADHAyA t\ SATAPPA BHAKMAPPA. 

a declaration that the property wUvS not sale- 
able in execution of the decree, tfiat is, for 
the realisation of the amount of the decree* 
The defendants were only concerned to the 
extent of the amount due under their dec- 
ree. They did not care whether the plaintiff 
could keep the property after their decree 
had been satisfied. This very point was de- 
cided in the case of Khefni Pal v. MtJLrntiz 
Eegain (1), We have baen referred by Mr. 
Upadhya to the case of Radh'i Ktinwir v. 
liaot.i Singh (2). TIu.s ruling, it seems to us, 
supports the view that we take in the present 
case. There it was held that though the 
mortgage decree, which was sought to be 
satisfied, w’as far above R>». 10,000, the value 
of the property to the decree- holder and to 
the judgment-debtor was below R^. 2,00 ), and 
their Lordships of the Privy Council held 
that this must be tikeii to ha the value of 
the subject-matter of the appeal. We con- 
sider that the appeal lay to the District 
Judge. It was for that Court to decide 
questions of fact and we think that the findings 
arrived at conclude the pre.seut appeal. It 
is accordingly di.smissed with c^sts, 

A ppen I d u missed , 

vl) 31 hid. Ca>. ST.h 3S A. 7i; J3 A. L. J. U04. 

(2) 35 hid. Cji>. ;)3‘»5 14 A. h. J. lOO-h lLSA. 

2U W. N. 1279; 20 M. 1,. T. 2!l; (1916) 2 M. W. N. 
200; :u M. li. J. 571; 18 h. \{. S5U; 24 C. L. J. 

iWi 5 h. \V. 4^6 C.). 


BOMBA V HIGH COURT. 

Si: CONI) Civil Appeal No. ny lb lb. 
January 31, H)18. 

Freficnt : — Sir Stanley Bitchelor, Kr., 
Acting Chief Justice, and 
Mr. Justice Shah. 

SlUDAYA VlRBIiADRAVA 
iCODLTMATH— 

Pluntikk— Appellani’ 
versus 

SATAPPA BHARMAPPA MUTGAUDA 
— Defendant — Respondent. 

!)A-kh;in A(jrirtilfiirUf<* RAicf Act (Hjhk JfClI of 
I879>^, H. 4S-Cicil Vrocmhire Code (Act I'd/’ 1908>^, x, 
48 — Execution of decree — Conciliator a rert iff cate, time 
in obtaininij, errlnsion of, 

TliD words “period nl’ liiuihilion proscribed” in section 
4S of tlie Uckkiuiii Agriculturists’ Kcliof Act control 
and modify tlio jieriod of tiiiK? allowod for execution 
of a decroo by .soctioii 48 of tlie Civil Proccdui*o 
Clide, so that a docrec-lioldor is entitled to exclude 
from the period of limit a lion allowed by the latter 
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sootioii tho iiiUirvui of tiiiio ()ocu[>iiMl in obtaiiiiiijr »i 
roiK'ilifttor'sciJrtiiii'Jilo. [ i». 49r», col. 2.'] 

Tilt’ ill! ciition of tlir IjOLrislal un; in iMiaruu^ mh*- 
tiuii 48 of the Dnkkluiii Agriculturists' Relief Acl, 
Avas tt) stHMin* tliat Mio jiitli^itieia-crcditor, comiHillccl 
by the new Act to apprnnrb t lio (‘oiicilia-tor for a 
cttilificatiO, was not tube, dainiiilicd by iiny lapse’ of 
tinio bcfoix' the cMniciliator »’av»‘ liim the c«n*tilicaio. 
[>. 495, col. P.'J 

Second appeal from the decision of the 
District Judge, Helgautn, in Appeal N^o. 38(5 
of D)14, con firming the decree passed by 
the Subordinate »7adge, Bail-Hongal, in 
Darkhast No. 254 of 1913. 

Mr. A, G.Desai^ for the Appellant. 

Mr. 11, B, (rnmaste^ for Respondents Nos. 2 
to 4. 

JUDGMENT. 

Hatchelou, Ag, C. J. — This is an appeal 
ill execution, and the only qaostion involved 
is whether the application to execute is 
barred by time. The decree was obtained 
on the 28th October 1S99, and was followed 
by three Darkhasts, all of which must, for 
the purposes of this appeal, be taken to have 
been made within the time allowed. The 
fourth and present Darkhnst is dated the 
23rd August 1913, that is, more than twelve 
years after the decree. The delay, however, 
is sought to be e.voused in this way. The 
suit was governed by the Dekkhati Agri- 
culturists’ Relief Act, and on the 1st of July 
1911, the appellant, the judgment-creditor, 
applied for a conciliator’s certificate as under 
the Act he was then bound to do. Re did not 
get the certificate till the 29th March 1913, 
and the only question to be answered in the 
appeal is whether under section 48 of the 
Dekkhaii Agriculturists’ Relief Act, he is 
entitled to exclude this interval of time 
occupied in obtaining this c^tificate. 

The learned Judges below have both held 
against the judgment-creditor, but the only 
ground for their decision i.s the ruling of 
this Court in Dayaram v. Ltuman (1). If 
that case, however, be read with attention, 
it will, 1 think, be recognised that it has 
no bearing whatever upon the question now 
in controversy. For the only point in Daya- 
rain's case (1) was whether the phrase “the 
period of limitation prescribed ” in section 
4S of the Dekkhan Agriculturists’ Relief 
Act could cover not only the period of 
limitatioQ expressly mentioned in an Article 
of the Limitation Act, but also an added 

(1) 10 Ind. Cae. 910; 18 Bom. L. H. 284. 


section that Act, namely, section 31, un* 
der which u special temporary concession 
was allowed to mortgagees. The Court held 
that the words “ the period of limitation 
prescribed” in section 48 of the Dekkhaq 
Agriculturists* Relief Act must refer only to 
the period expressly prescribed in the Limi- 
tation Act, and could not include the ex- 
ceptional concession subsequently allowed. 
With all that, however, we have nothing to 
do here, where the question which confronts 
iia in totally different, and is this, whether 
the words ‘ the period of limitation pres- 
cribed” in section 48 of the Dekkhan 
Agriculturists’ Relief Act can control or 
modify the period of time allowed, not in 
the Htatute of L imitation at all, but in 
section 48 of the Civil Procedure Code. It 
is necessary for the judgment-debtor to 
contend for the negative, but it appears to 
me oelar that the affirmative is the correct 
answer. In the first place, if it had been 
the intention of the Legislature to enact 
that the period of limitation in section 48 
of the Dekkhan Agriculturists' Relief Act, 
.should be exclusively the period of limita- 
tion to be found within the Limitation Act, 
noth in r would have been easier than to 
express that intention clearly. So far from 
this being done, we have » complete omission 
of any reference to the Limitation Act, and 
the words are general and compreheusive, 
namely, the period of limitation prescribed 
for any suit or application. ” That, I take 
it, moans the period of limitation prescribed 
in any law for the time being in force, 
and it seems to me clear that the intention 
of the Legislature in enacting this section 
4S of the Dekkhan Agriculturist’s Relief 
Act was to secure that the judgment-creditor, 
compelled by the new Act to approach the con- 
ciliator for a certiticate, w^as not to be damniti- 
ed by any lapse of time before tbe conciliator 
gave him the certificate. But unless the 
judgment- creditor’s argument is to be allowed 
in this case, it is manifest that grave injustice 
must often ensue. For, if we suppose that 
a week before the expiration of the twelve 
years, the judgment-creditor approached the 
conciliator for a certificate, and the conciliator 
then, as he did here, slept over the matter 
for the space of two years, the judgment- 
creditor must inevitably be out of time 
through no fault of his own. This result, 
it appears to me, it was the precise inteiu 
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tion of the Legislature to avoid by seotion 
48 of the Dekkhari Agriculturists’ Relief 
Act. And onr present case is little less 
strong than that which I have put, for on 
the Ist July 1911, when the application 
to the conciliator was made, it was admitted- 
ly in time, This view of the case seems to 
me to receive direct su; nort from the language 
employed by the Leg lature in Articles 181 
and 182 of the Limit tioii Act of 1908, for 
those Articles deal with applications provid- 
ed or not provided for “ by section 4S of the 
Code of Civil Procedure.” Clearly, therefore, in 
the mind of the Legislature section 48 of the 
Code of Civil Procedure provided a period of 
limitation, and I can see no reason for thinking 
that the period of limitation thus provided 
falls outside the general words employed by 
the Legislature in section 48 of the Dekkhan 
Agrionltnrists’ Relief Act. On these grounds 
I am of opinion that the appeal must be 
allowed, the lower Court’s decree must be 
reversed and the Darkhast must be 
proceeded with as being in time. The appel- 
lant to have his costs. It will be open 
to the respondents, if so advised, to raise 
the point of limitation as to the earlier Dar- 
khasts. 

Sbau, J. — 1 agree. 

Appeal allotved. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 259 of 1912. 
March 13, 1913. 

Present: — Mr. Stanyon, A. J. C. 

DHANOOLAL and others— Plaintiffs — 
Appellants 
versus 

RAMLAL—Defendant— Respondent, 

handlonl ami ienani^EJectmcnl— Co- sharer lamU 
lord whether can eject tenant— rariial ejectment, 
whether can he allowal—Tcnancij, whether can he create 
ed by prescript ion, 

Ko co-sharor landlord can put an end to a tenancy 
uuleBS lie represents the entire proprictai-y body. 
Any co-sharcr can siu; to eject a trespasser Iroiii 
tlio entire area covered by a trespass, but only 
the fall landlord can sue to eject a tenant. 

A man who is put on the land as a tenant by 
aoo-sharer and who remains >vith his status im- 
disputed for many years, is prime facie a tenant who 
has been accepted as such by the proprietaiy body. 

There can be no such thing as a partial ejoctment 

a tenant to the extent of the share of the co- 


Bh;u*er claim iug joint ]jossession, nor cun there bo 
joint }>osaession by the landlord with the tenant. 

SemUe : — There can bo created no tenancy by pre- 
scription. 

Kanhaifalal v. Dnlarsimjli, 17 Ind. Cas. 606; 8 N , 
L. E. 163, followed. 

Appeal from the decree of the Court 
of the District Judge, Chhindwara, dated the 
6th of February 1912, in Appeal No. 198 of 

1911. 

Mr. B, B, Hadgil, for the Appellants. 

JUDGMENT. — The appellants have no 
case, and never had any in this litigation. 
Ramlal is the recorded tenant of the fields 
in dispute, and has been so for over 12 
years. I am clear that no oo- sharer can 
sue to put an end to the tenancy unless 
he represents the entire proprietary body. 
Any co-sharer may sue to eject a trespasser 
from the entire area covered by the tres- 
pass. Only the full landlord can sue to 
eject a tenant. A man w)>o was put on 
the land as a tenant by any oo-sharer, 
and who has remained thu- with his status 
undisputed as in this case for many years, 
is prima facie a tenant who has been 
accepted as such by the proprietary body. 
There can be no such thing as the partial 
ejectment of a tenant to the extent of the 
share of the oo-sharer claiming joint 
possession, nor can there be joint possession 
by landlord and tenant. The lower 
Appellate Court’s decree as regards plot No. 
19/5 is erroneous but no appeal has been 
made against it. The whole suit should have 
been dismissed. On the plaintiff’s allega- 
tion that Rsmlal is a trespasser, his suit 
is barred as to the other plots. If the 
lower Appellate Court found that Ramlal 
is an ordinary tenant by prescription, the 
finding is wrong: Kanhayalal v, Dularstngh 
(1). On the facts found, however, Ramlal 
is an ordinary tenant and so no oo-sharer 
can sue to eject him without the consent 
of the whole proprietary body. If the 
plaintiffs are not content to abide by the 
opinions of the majority of the share- 
holders in this matter, their remedy lies in 
partition. 

The appeal fails and is dismissed with 
costs without notice to the other side. 

Appeal dismissed. 

(1) 17 lud. Cub. 606; 8 N. L. R. 163. 
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BOMBAY HIGH COURT. 

Criminal Confirmation Case No. 34 of 1917 
WITH Criminal Appeal No. 523 of 1917. 
January 11, 1918. 

Present: — Mr. Justioe Shah and 
Mr. Justioe Marten. 

HARI RAMJI P AVAR— Accused- 
Appellant 
versus 

EMPEROR — Rksiondent. 

t)aih!> Act (X of J873J, s. 13 — Evidence of child ivit- 
HeS}<^Oinissiun to administer oathy effect of — Evidence^ 
wayhi of-~Evidence Act (I of 1872J, «. 118— ir<7ne«.s, 
conipctencij of — Penal Code (Act XLV «/1860j, s. 302 — 
Mwrilt-r— i’a/aV/Mtc/ii— sentence^ ivhen not to 
he passed. 

l*cr aSA«/<, ,1 . — Tlio evidence of a witiuiss of toiider 
years, iliou^li taken without any solenm afiinnation 
in the prescribed form, is admissible by virtue 
of the provisions of section 13 of Uio Oaths 
Act. Such evidence, however, must be received 
with due care and caution, [p. 498, cols. 1 & 2.] 

It is necessary that before ijroccediug to exaniiiu? 
sncli witnesses the Court should satisfy itself that 
ilie witness is (minpcaent to testify, that is, capable 
t)f understuitding the questions put to bim and of 
giving rational answers t(» tliosc? (pie.stions. There- 
after the Court should procoi-d to administer an 
oath or aflirmation as required by the (hitlis Act. 

[ p. 498, col. 1.] 

if the witness is found to be incapable of under- 
standing the obligations of such aii oath or altirina- 
tioii, he may be examined without an oath or aflRrina- 
tioii, provided ho is found to be a competent witness. 
Those Facts may be noted, so that the record may 
show that befor(5 taking the statement of a witness 
of that cliaructcr, the trial Court had ascertained 
that the witness was a competent witness under 
section 118 of the Indian Evidence Act and that 
the omission to administer an oath or affirmation 
was duo to his want of understanding the obligations 
of an oath. [p. 498, cola. 1 & 2.] 

The ignorance of a child on sucli a matter as the 
nature of a Bolemii affirmation is not necessarily 
equivalent to an inability to understand ordinary 
questions and give rational answers, [p. 498, col. 2.] 

There is a certain degree of reluctance on the 
part of Judges to ])aBS a capital sentence, xvhon the 
substantial part of the ovidenco which the pro- 
sociition rely upon is evidcncra recorded without 
an oath or affirmation as required by the Oaths Act. 
[p. 499, col. 1.] 

Criminal oonfirmation case with appeal 
from oonviotioD and sentence passed by the 
Sessions Judge, Ahmednagar. 

Mr. Velinhar (with him Mr, Pilgainhar)^ for 
the Appellant. 

Mr. S, S, Patkar (Government Pleader), for 
the Grown. 

JUDGMENT. 

Shah, J. — In this ease the aooused was 
82 


charged with oommittiug the murder of a 
boy named Vishwas on the 13th of August 
last, the murder having been caused by 
drowning the boy in a river. He was 
tried by the Sessions Judge of Ahmednagar; 
who, in agreement with the assessors, has 
found him guilty. He has been sentenced to 
death subject to confirmation by this Court. 

We have heard full arguments in this 
case. The case for the prosecution depends 
mainly upon the evidence of the witnesses 
Daji and three boys, Babaji, Parya and 
Bhika, and upon certain circumstances. 

It will be convenient at the outset to 
deal with the point about which we felt 
some difHoalty and on which we invited 
arguments at the Bar. That relates to the 
admissibility of the evidence of these three 
boys. Two of them are seven years 
old and one of them is nine years old, 
and we find it stated in the judgment 
of the learned Sessions Judge that **an 
oath was not tendered to the boys as 
they appeared to be too young to un- 
derstand it but they promised to speak 
the truth.*' The original record of the 
depositions of these boys in Marathi does 
not show that no oath was administered. 
Bat the notes of evidence in the Judge’s 
own hand-writing show that the boys 
were not examined on oath hut were 
examined on simple affirmation to speak 
the truth. In the diary of the case the 
boys are stated to have been examined 
like other witnesses on solemn affirmation. 
Though we had some difficulty in determin- 
ing in this case as to what actually 
happened, 1 think the statement in the 
judgment makes it clear that the boys 
were examined not on oath, t. as 1 
understand, no solemn affirmation in the 
form prescribed by the High Court was 
administered as required by the Indian 
Oaths Act. 

This raises the question as to whether 
the omission to administer an oath or 
affirmation as required by the Indian 
Oaths Act to a witness of tender years 
renders his evidence inadmissible. The 
answer depends npon the meaning to be 
attached to the word "omission” in seotion 
13 of the Indian Oaths Act. Several 
oases have been cited to us on this point, 
and it is clear that there is a differenoe 
of opinion on the question. So far as I 
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can see, however, in this Presidency the 
view taken by the Full llenoh of the 
Calcutta High Court in the case of 
V. iSewa Bhogta (l) is accepted, as would 
appear from the judgment of Mr. Justice 
Jardine in Queen •Empress v. Shaini (2) 
and from Emperor v. Knsha Yaviaji Sutar 

I am conscious of the considerations in 
favour of the other view which have 
been set forth in the dissenting judgment 
of Jackson, J., in the Full Bench case to 
which I have referred, in the judgment 
of Mahmood, J., in Queen- Empress v. Mciru 
(4) and in the judgment of Collins, C. J., 
in Queen-Empress v. Viraperumal (5). But 
on the whole it seems to me that the 
view consistently adopted by this Court 
should be adhered to. I, therefore, hold, 
following the view accepted in this 
Presidency, that the evidence of these 
boys, though taken without any solemn 
affirmation in the prescribed form, is 
admissible in virtue of the provisions of 
section 13 of the Indian Oaths Act. 

I desire, however, to add that it is 
necessary to follow the procedure pointed 
out by this Court in the cases above 
referred to in recording the evidence of 
witnesses of tender years. It is necessary 
that before proceeding to examine such 
witnesses the Court should satisfy itself 
that the witness was competent to testify, 
that is, was capable of understanding the 
questions put to him and of giving rational 
answers to those questions; and that 
thereafter the Court would proceed to 
administer an oath or affirmation as 
required by the Indian Oaths Act. If the 
witness is found to be incapable of 
understanding the obligations of such an 
oath or affirmation, he may be examined 
without an oath or affirmation, provided 
he is found to be a competent witness. 
These facts may be noted so that the 
record may show that before taking the 
statement of a witness of that character, 
the trial Court bad ascertained that the 
witness was a competent witness under 

(1) 14 n. L. K. (F. H.) 204; 23 W. R. Cr. 12. 

(2) IG Ik 359; 8 Jnd. Dec. (k. s.) 717. 

(3) 5 Rom. L. H. 551. 

U) 10 A. 207; A. W. N. (1888) 86; 6 Tnd. Dec. 
(n.b.) 139. 

(5) 16 M, 105; 1 Weir 82.^; 6 Ind. Dec. (k. b.) 781. 


section 118 of the Indian Evidence Act 
and that the omission to administer an 
oath or affirmation was due to his want 
of understanding the obligations of an 
oath. 

1 wish to make it clear that, as pointed out 
in the case of Emperor v. Kusha Yamaji Sutar 
(3), the ignorance of a child on such a matter 
as the nature of a solemn affirmation is 
not necessarily equivalent to an inability 
to understand ordinary questions and give 
rational answers. 

1 am satisGed in this case that the 
evidence of the boys is admissible. The 
weight, however, to be attached to this 
evidence is quite a different matter and 
it is obvious that evidence of witnesses of 
such tender age must be received with 
due care and caution. 

The case for the prosecution is that 
there was a dispute between Babnrao, the 
father of the deceased boy, and the accused 
and his father witl* respect to certain 
land, that there w^as a decree in respect 
of the land in August 1910, that the 
possession of the land was to be handed 
over to the father of the deceased boy 
on the 13th of August last, and that 
possession was in fact handed over at 
about 11 o^olock that morning. The 
accused was not present at the time of 
handing over the possession to Babnrao. 
lie was seen going towards the place 
where the deceased boy and his other 
companions were playing when Baburao 
and other persons were going towards 
the field. Soon after this the accused 
took away the boy on the pretext of 
giving him big thorns to play with and 
at once threw him into the river, which 
was very near the place where these boys 
were playing. He jumped into the river 
after throwing the boy in it. This is 
said to have been seen by the three 
boys and the witness Daji. The complainant 
Baburao, the father of the deceased boy, 
was at once informed of this fact when 
he returned from the Geld and he im- 
mediately gave information to the Patil. 
Both the information given to the Patil 
and the report made by the Patil to the 
Sub-Inspector refer to the accused Hari 
as the person who threw Vishwas into 
the river. The Sub-Inspector arrived at 
night on that very day and he examined 
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tbe boys and tbe witness Daji on the 

following day, i, e., on the 14th of August. 
This evidence has been subjected to 

critical examination by the learned Counsel 
for the accused, and after considering all 
that has been said in favour of the 
accused, 1 see no reason to disbelieve the 
evidence either of Daji or of the hoys. 
1 am satisfied that those boys and the 

deceased Vishwas were playing together 
on that day and that the deceased Yishvras 
was taken away by tbe accused and 
thrown into the river. There is really 
no good reason to distrnst the evidence 
of Daji. It appears from his evidence 
that Hari, that is the accused, was taken 
out of the water and made to stand 
there at the time. This evidence, coupled 
with the fact that the information was 
immediately given, leaves no doubt in my 
mind that the prosecution case is true. 

There is a farther circumstance about 
tbe foot-prints. So far as it goee, it is in 
favour of tbe prosecution case; but 1 do 
not attach much importance to it, because 
there is no means of testing whether the 
foot-prints tallied as deposed to by tbe 
Patich in this case. 

There can be no doubt, in my opinion, 
about the correctness of the conviction. 

The murder was undoubtedly brutal 
and the boy murdered was an innocent 
boy who had given no ofFeneo whstever 
to the accused. Under these circumstances 
ordinarily I should think that the capital 
sentence w'ould bs appropriate. At the 
same time 1 notice a cerain degree of 
reluctance on the part of Judges from the 
reported oases to pass a capital sentence, 
when the substantial part of the evidence 
which the prosecution rely upon is evidence 
recorded without an oath or affirmation 
as required by the Indian Oaths Act. 
I do not wish to be understood as laying 
down any general rule applicable to all 
such oases. But faking that into consider- 
ation along with the circumstances of this 
case, Z am of opinion that the sentence 
of transportation for life would not be 
inappropriate. 

1 would, therefore, cc m mute the sentence 
of death to one of transportation for 
life. 

Ma&tev, J. — Despite Mr. Velinkar's able 
arguments, tb^ only difiSoulty 1 have felt 


in this case is as to the admissibility of 
the evidence of the three children. If I 
thought the conviction depended rn their 
evidence, the proper course, in ray opinion, 
wnild be to call for a report fVom the 
learned Session;) Judge as to tbe precise 
steps he took before allowing these children 
to give evidence; Cf. Queen- Empress v. 
Shava (2), and as to what precisely he 
means by “afl&rmed not sworn because of 
age’’ and “on affirmation to speak the 
truth, not on oath” with reference to 
their evidence. It may be too that in 
that event I should, speaking for myself, 
have thought the point to be one fit for 
a Kull Banoh laving regard, amongst 
other things, to the conflicting decisions in 
the various Indian Courts. But it is only 
fair to the learned Judge to add that the 
point in question was never taken before 
him, and that before us Counsel for the 
prisoner admitted in his reply that having 
regard to Emperor v. Kuska Yamaji Sutar 
(3 » be could not rely on the point. 

Jn my opinion, however, the conviction 
ought to stand even if one eliminates, as 
I do, the evidence of the three children. 
1 believe the evidence of the alleged eye- 
witness Daii, and it is in keeping with the 
surrounding circumstances in evidence. The 
prisoner’s statements I regard as a tissue 
of lie.c; and it is noteworthy that he called 
no evidence — not even his brother— in 
support cf his statement that he was 
ploughing with his brother one and- half 
miles off at the time the boy was drown- 
ed. His statement must, therefore, be 
disregarded. This still leaves the prosecu- 
tion with the obligation to succeed on the 
strength of its own evidence and not on 
the weakreas or want of evidence for the 
defence; In my opinion the prosecution has 
discharged that obligation. 

I would accordingly confirm the convic- 
tion. As regards the sentence I concur 
with my learned brother in thinking that 
having regard to the special circumstances 
of the case and the course which has been 
adopted in several of tbe authorities cited 
to UP, it would be proper to reduce the 
sentence of death to that of transportation 
for life. 

Sentence commuted. 
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ALLAHABAD HIGH COURT. 
Criminal Revision No. 95 of 1918. 

March 22, 1918. 

FreifefU : — Jastice Sir P. C. Banerji, Kt, 
CHHOTE LAL — Applicant 
versus 

EMPEROR — Offoshe Party. 

Criminal Proccilurc Crulv ]’ <tf 1898), n. W7' - 
CJiurye frainvd in u'arranf rasa — Pica of not yniltij — 
Diacliarijc of accused, ejfref of— Pur f ho r vtiquinj, tudor 
Joi\ l('(jnlit‘ii of. 

Ill a warM-siiit cuhc after a chaiLre liatl been frniiKMl 
against tlie aiH*nsod lie ivas ealleil upoj^ to and 

lie pleaded not guilty. Tlu* Magistrate thereupon 
ivrote a jiidgincnt and VliscJiarged’ the aecused. This 
order was set aside by fclie District Magistrate, avIio 
ordered further eiupiiry under sect ion 437 of the 
Criminal Procedure Code?: 

Jltld, thal the ouly order which the Magistrate 
could have passed, after a ehaigi! had betMi framed 
against the aceuaotl and lie liml ]>loa(led to I lie 
charge, was either an order {*f a( (|uitia] or an order 
of convict ion and as he was not convicted Ik? must I e 
dcoined to have been ac(iiiitt<?d and not ‘discharged' 
and that, lieiug so the District Magistcute w'us not 
c*»in])etent under section 437 (»f the Crirninul Pr<.ice- 
dure Code to order further eiupiiry and the order 
made by him, therefore, for such encjnirv was illegal, 
[p 500, eol. 2;i*. 501, col. l.j 

Criminal revision from an order of the 
District Magistrate, Shahjahanpur. 

Mr. Gulzari Lai, for the Appellant. 

Mr, Ji, Malcoinaon (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.-Chhote Lai, the applicant, 
was charged with having rescued his 
father, who had been arrested under the 
orders of the Revenue Court in execution of 
a decree passed by that Court. The Magis- 
trate who tried him recorded the evidence for 
the prosecution, framed a charge against him 
and called upon him to plead. The record 
shows that the accused pleaded not guilty but 
refused to call witnesses. A date was fixed 
for the hearing ofthe case after the charge 
bad been framed and the plea of not 
guilty had been entered; and on that date, 
for reasons stated in the judgment, the 
Magi^trate trying the case passed an order 
of ‘ discharge.” This order was set aside 
by the District Magistrate and a farther 
enquiry was ordered. The present applica- 
tion has been filed against the order of 
the District Magistrate directing a farther 
enquiry by another Magistrate. 

It is contended that the order of the 
Magistrate who tried the case, though it is in 
terms an order of discharge, is in substance and 


[1&18 


reality an order of acquittal, and that, 
therefore, the District Magistrate was not 
competent under section 487 to order fur- 
ther enquiry. Under the section last men- 
tioned the Magistrate of the district is 
authorised to order further enquiry in a 
case of dismissal of a complaint under 
section 203 or section 204 of the Code of 
Criminal Procedure, or in a case in which 
the accused has been discharged. The real 
question, therefore, in this case is whether 
the order of the trial Magistrate passed 
on the ISth of June I9l7 was an order 
of ‘acquittal,” beoau.se if it was an order 
of “acquittal,” farther enquiry could not 
be ordered by the District Magistrate. 
Section 258 of the Code of Criminal Pro- 
cedure provides that if upon talcing all the 
evidence and making such examination of 
the accused as the Magistrate thinks neces- 
sary, he linds that no case against the 
accused has been made out, which if unre- 
butted would warrant a conviction, the 
Magistrate shall discharge him. It is thus 
clear that an order of discharge should 
be made before a charge has been framed. 
Beotion 254 provides for the framing of 
a charge if the Magistrate is of opinion 
that there is ground for presuming that 
the accused has committed the ofPeuoe with 
which he is charged. The present case 
was a * warrant case’ and, therefore, section 
258 and the following sections applied to 
the case. Under section 255, the Court is 
required to ask the accused after a charge 
has been framed and read out and explain- 
ed to him, whether he is guilty or has 
any defence to make. In the present case 
it appears from the record that after the 
charge bad been framed, the aocosed was 
called upon to plead and he pleaded not 
guilty. The only order which the Magis* 
trate could have passed after the aooosed 
had pleaded to the charge was either an 
order of acquittal or an order of convic- 
tion. la the present case the aoensed 
was not convicted. Therefore, he must be 
deemed to have been acquitted under 
section 258, It is true that the Magis- 
trate in his judgment used the word “dis- 
charged”, but that was a misuse of the 
word. The only order which he could 
have passed, if be did not convict, was 
an order of acquittal, and, therefore, the 
order passed on the 18th of June 1917 
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masfc be deemed to be an order of aoquit- 
tal. This bein^ so, the Distriat Magistrate 
was not competent under section 437 to 
order further enquiry and the order made 
by him for such enquiry is illegal. 
I accordingly set aside the order of the Dis* 
Irict Magistrate, dated t ie 14fch of August 
1917. 

Order set aside » 


JIOMBAY HIGFT COURT. 

CiiiMiNAr. Application for Revision Xo. 404 
OF 1917. 

February 22, 1918. 

Present: — Mr. Justice Shah and Mr. 

Justice Marten. 

/n re KHIMA llUKHAn—AccnsEu— 
Applicant. 

Criminal Procedurr Codr [Art Vof 1898), ss. 517, 
520 — Aciniittaf hu Firsff Class Manisf rote - Order Jar 
disposal of propn t n —Sessituis Jitdar, •rhether can 
interfere ndth order ^Conrf of Appeal.. 

A Court of Appeal, witliin ilu* nuuuiiii^ of section 
520 of tho Cnmiiifli I'roi!P<]ure Co(l(», is Lli(» Court to 
which nri appeal lies in the i)firii(?uhir ease, and not 
tlie Cour' to which appeals would ordinarily lie from 
tho Court docidiiij^ l.liat ))ariicular case', [p. .5() col. 2.3 
First (yhiss Magisfnit(% who tried the necused on 
a cimrge of theft of certain cattle, ataiuithMl them 
and directed tlio cuttle to he j^iven t») one of tho 
aceused. The complainant applied to ihe Se.si8ions 
lud^e, who directed that tlie cattle he roliirnod to 
the. complainant: 

Hehl, that the accused having’ heon ac(|uitied the 
Sessions Judge was neither tlie Court of Appeal nor 
the Court of Revision with resjiect to th* ease and 
had, therofon;, no power to make an ortler under 
section 520 of the Criminal Procedure Code regarding 
tlie disposal of the cattle. [p. 501, col. 2; p. 5G2, col. 1] 

Criminal application for revision against 
an order passed by the Sessions Judge, 
Ahmedabad, modifying the order passed by 
the First Class Magistrate at Dhandhuka. 

Mr, Setalvad (with him Mr. 0. X, Thakor)^ 
for the Applicant. 

Mr, 0, S» Mulgaonkar, for the Oppo- 
nent. 

JUDGMENT. 

Shah, J. — In this case the aooused were 
obarged with the theft of certain cattle. 
The First Glass Magistrate, who tried ihe 
acoused, acquitted them and directed the 
cattle to be given to the aooused No. I 


Khima Rukhad. The oomplainant applied 
to the Sessions Court at Ahmedabad as 
regards the order relating to the disposal 
of the property. The learned Sessions 
Judge modihed the order of the trial Court 
and directed that the cattle be returned to 
the oomplainant. The present application 
is made to this Court to revise the order 
of the Sessions Judge. 

It is contended on behalf of the appli- 
cant that the Sessions Judge had no 
jurisdiction in this case under section 520, 
Criminal Procedure Code, to modify the 
order of the trial Court. The argument 
is that the Court of Session is neither a 
Court of Appeal nor a Court of Revision in 
this case within the meaning of section 
520, Criminal Procedure Code. In mV 
opinion it is not a Court of Appeal, as an 
appeal from the order of acquittal would 
lie to this Court and not to the Court of 
Session. The Court of Appeal within the 
meaning of the section is the Court to 
which an appeal lies in the particular 
case, and not the Court to which the 
appeals would ordinarily lie from the Court 
deciding that particular case. This view is 
supported by tbe observations of Heaton, 
J., in In re Laxman Rangu (1), though 
the point that we have to consider 
did not arise in that case. The decision 
in Queen^ Empress v. Ahmed (2), to wliioh 
our attention has been drawn by Mr. 
Mulgaonkar, is opposed to this view. After 
giving my best consideration to the judg- 
ment, with all respect to the learned Judge, 
I am unable to agree with the interpreta- 
tion of the section accepted by him. It 
is not essential that the appeal allowed 
should be preferred to the Court of Appeal; 
but the Court indicated is one to which 
the appeal lies in that case. The fact 
that tbe appeal against an acquittal can 
be preferred at the instance of the local 
Government and by nobody else does 
not make any difference on this point. 

I am unable to see how in such a case 
the Court of Session can be treated as a 
Court of Revision within the meaning of 
section 520. Assuming, without admitting, 
that the oomplainant having no right of 
appeal, there was no Court of Appeal so 

(1) 9 Ind. Gas. 947; 85 B. 263; 13 Bom. L. E. 131. 
12 Or. L. J. 169. 

(2) 9 M. 448; 2 Weir 672* 8 Ind. Dec. (n. b.) 707, 
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far an he was ooncerned within the mean- 
ing; of the section, I think that the Coart 
of Revision in snoh a case would be the 
High Court and not the Court of Session 
for the purpose of section 5*20, Criminal 
Procedure Code. 

1 am, therefore, of opinion that the 
Court of Session had no power to make the 
order complained of. 

On the merits also, it seems to me that 
having regard to all the cironrastanoes, the 
proper order would be to restore the cattle 
to the person in whose custody they were 
at the date of tlieir seizure. 

It is liardly necessary to add that this 
order will he without prejudice to the civil 
rights of the parties. 

1 would, therefore, set aside the order 
made by the Sessions Judge and restore 
that made by the trial Magistrate with 
reference to the cattle. 

Marten, J.— T agree. In ray judgment 
the decision of the learned Sessions Judge 
cannot be upheld either on the question of 
jnri-diotioi; or on the merits. 

Ah regards ()Heon Phuprf>sfi v. Anmel (* 2 ) 
the decision appears to have been that 
of a single Judge in a case where the 
parties were unrepresented, and where con- 
sequently the Court did not have the benefit 
of any argument from Counsel. Be that 
as it may, 1 respectfully prefer the view 
taken by my brother Shah in the judgment 
he has just delivered to that expressed by 
Mr. Justice Brandt in Queen- Empress v. 
Ahmed (2). The disputed agreement Ex- 
hibit 18/1 is a carious one, for it purports 
to treat the cattle in question as a security 
for the return of the wife of accused No. 1 
or alternatively as damagas for her non- 
return. If this agreement be established, 
the rights of the parties under it can best 
be determined in a Civil Court. The com- 
plainant can, therefore, now do what he 
could have done in the first instance, xiz ^ 
have his rights ascertained in a Civil Court 
instead of attempting to steal a march upon 
his opponents by instituting criminal pro- 
ceedings against them for theft of the cattle, 
the subject of the agreement Exhibit 18/], 
charges which the trial Magistrate has 
held to be unfounded. 

I accordingly agree with the order pro- 
posed by my learned brother. 

Order set aside. 


ALLAHABAD HIGH COURT. 

Ckiminal Refbril'nce No. 184 of 1918 . 
March 22, 1918 . 

Fresent: — Justice Sir P. 0. Banerji, Kt. 

BHAGWAN DIN- Accused 

versus 

MAHMUD ALl- Complainant. 

^yol•l matl^s Tivodch of Cvt,tract Act (XIII of 18'69\ s, 
1 — Druter in stones^ v lirthor nriificcry n orJcman or 
lahov rfr. 

Aocui^od wlio ill RtoiK^B took nu :idvance from 
i lircdinpluiuaiiLiuidri'tinugrocinont lobupply tlio luf tor 
Avilli RionoR t'ritiM tiino to tiTiio according to ilio tcrins 
of ail figrct-iiu'xit ndcred into botwi-cii iho parties. 
Acniscil failed to !he tstonos and complainant 

made an application under thu Workinuii's fireucli of 
Coiitrricl Aet: 

iAdd, tliut Iho (‘oniiact was not a eoiiiraci by an 
arlilieei-, workniun or labourer nor was the money 
advanced on lurconnf. of work to be performed by an 
arliticer, workman or hiboiircr and ihat, tberefon^ tho 
provifcfions of tlie Workman's Hreacli of Contract Act 
iiad no aY>]>licAlioii to the ease, [p. L0-‘, t.oh 2| p. oOi?, 
col. 1.] 

Criminal reference made by the District 
Magistrate, Banda. 

JUDGMENT. — Bhagwan Din is alleged 
to have taken an advance of Rs. 20 from 
Mahmud Ali, upon an agreement to supply 
him with certain stones from time to 
time according to the terms of a contract 
entered into by bim with Mahmud Ali. 
He having failed to supply the stones, an 
application was made to a Magistrate under 
Act XFJI of 1859 and the Magistrate 
made an order ag.iinst Bhagwan Din. The 
learned District Magistrate is of opinion 
that the Act did not apply to a case like 
the present and has accordingly referred 
it tn (his Court with the recommendation 
ihat the order of the Magistrate be set 
aside. 1 agree with the view taken by 
the learned District Magistrate. The Act, 
as the preamble shows, is an Act for the 
granting of relief for fraudulent breach 
of contract on the part of artificers, work- 
men and labourers who have received money 
in advance on account of work which 
they have contracted to perform. Section 1 
of the Act clearly shows that it applies to 
cases where an artificer, workman or labourer 
has received money from a master or 
employer and has wifully and without 
lawful or reasonable excuse neglected or 
refused to perform or get performed any 
work which he has contracted to perform 
or get performed. In the present case 
the contract was not a contract by an 
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arti6oer, workman or labourer. Tlie money 
was not advanced on account of work to 
be performed by an artiBoer, workman or 
labourer, and the person by whom the money 
was advanced was not his master or 
employer. The present case was that of 
an ordinary contract by a person who dealt 
in stones to supply certain stones to an- 
other person. The Act has. therefore, no 
application in a case of this kind and the 
learned Magistrate who tried the case was, 
in my opinion, wrong in holding the Act 
to be applicable. I accept the recommenda- 
tion of the learned District Magistrate and 
set aside the order of the Magistrate of 
the First Class, dated 2Gth November 1917. 
Any sura which may have been paid in 
pursuance of the said order should be 
refunded. 

Order s-d. aside. 


nOMBAY IIKUl COURT. 

CaiMiHAL Ari’UCATiON FOR Revision No. 391 
OF 1917. 

January 25, 1918. 

Present: — Mr. Justice Shah and Mr. 

Justice Marten. 

NAGINDAS CHHABILDAS-Accused-- 
Applicant 
versus 

EMPEROR— Respondent. 

Tiomhun Ulsti-ict Mtniicipalil{e>i Arl (III Horn, of 
1901), cN's, 113, 122 — IliK’-lawa of Sural City MuniciixiU- 
ty, Ch. XI Vf Ilyr-law 10 (H), whrthcr nUra viros — 
M an iripiilil Iff power off to clturyc frat for sliop-hoanls 
•pro joetiuy over puhlir. sfreel, 

UmlcM* Boctioii 113 of tiu' 9oml)5i3' Distriol. Miiui- 
cipalitu'S Act. ifc is open fo a Miiiiicipalit/y to proscribe 
tljo extoiit to >vliioh and Llio oniiditions under wliich 
shop-boards inny be allowod to project over public, 
streets, lly<'-luAV l(^, sub-cdaiisc C3), of Chapter XIV 
of tho Byo-laws franRul by t.ln* Sin*at City Muni- 
cipality, therefore, which jirovides that proji'ctions 
over public street.s Tuay lie jiorinittcd on ]iaytiioiit (»f 
a prescribed fee, is not ultra r/res of the Munieipa- 
lity. [p. 503, col. 2; p. 604, cols. 1 A' 2.] 

Criminal application for revision from 
an order passed by the Sessions Judge, 
Surat, in Criminal Revisional Application 
No. Si of 19 1 7, confirming the convifiitn 
and sentence passed by the Honorary First 
Class Magistrate at Surat. 


Mr. N, K, Mehta, for the Accused. 

Mr. iS‘. S, Pothir (Government Pleader), 
for the Crown. 

JUDGMENT. 

Shah, J. — The point raised in support of 
this application is that the patting up of 
the shop-board by the applicant was duly 
authorised under sub'seotion 1 of section 
113 and was, therefore, exempt from punish- 
ment either under section 122 or under 
section 113 of the Bombay District 
Municipalities Act of 1901. It is argued, 
that it was duly authorised under section 
113 as it was in accordance with bye-law 
S of Chapter XIY of the Bye-laws of the 
Surat City Municipality. 

The board put up is in accordance with 
bye-law 8. But the applicant has clearly 
contravened bye- law 10, sub-olause 3, 
which reciuires that the owner shall duly 
pay in advance the fees prescribed by 
rules under Fection 40 (li). It is an ad- 
mitted fact that the prescribed fee was 
not paid. It is urged, however, that this 
byo law 10 is not applicable to such a 
projection, and even if applicable, it is 
ultra vires of the Municipality to levy any 
fees. The bye- law provides that projections 
may be permitted only on the conditions 
which are laid down in the three sub- 
clauses, and under section 113 it is open 
to the Municipality to prescribe the extent 
to which, and the conditions under which, 
shop-boards may be allowed to project 
over public streets. The bye law, therefore, 
in my opinion, is clearly applicable to 
the projection such as we have in this 
case. 

1 do not see how it is ultra vires 
in view of tho power which the Municipali- 
ty has under the section to prescribe the 
extent to which and the conditions under 
which such projection may be allowed. I 
do not Fee any reason to think that the 
power to prescribe the conditions does 
not include the power to levy fees before 
the projections are permitted. Section 70 
of the Bombay District Municipalities Act 
was referred to as showing that the power 
to charge fees whs limited in the manner 
stated in that section. But it seems to 
me that under the terras of the section 
when peri:ii:M*on i- given for putting up 
any projection, the Municipality may 
charge a fee for such permissioi]. There is 
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iiothiDg in the words of the section to justify 
the applicant’s contention that the word 
**permi8&ion” there means written permis* 
sion’^ as contemplated by the first part of 
section 113, sub-section 1, or that it 
means permission given in each specific 
case and not a general permission subject 
to certain conditions. I feel clear that 
the fee which is prescribed by bye-law 10 
is within the powers conferred on the 
Municipality by the Bombay District 
Municipalities Act, which provides that 
when permission is given for putting up 
any projection, the Municipality may 
charge a fee for such permission. Here 
the permission granted is general subject 
to the payment of the prescribed fee. I 
am, therefore, of opinion that the con- 
tention that this part of the bye-law is 
ultra vires must be disallowed. No other 
point has been urged on behalf of the 
applicant. I would, therefore, discharge the 
Hule. 

Marten, J, — We have here the advantage 
of a clear judgment from the learned 
Sessions Judge, Mr. Murphy, with which I 
entirely agree. In the first place it is 
clear, I think, that the Municipality have 
purported to prescribe the payment of 
certain fees as a condition under which 
the projecting shop-boards are to be allowed 
under Chapter XIV, bye-law 8. Those 
conditions are specified in bye-law 10, which 
begins: “Projections may be permitted only 
on the following conditions”, one of which 
f»>., condition (m) is that the owner shall 
duly pay in advance certain fees prescribed 
by rules under section 46 (0. Then if 

one turns to the rules, which are in another 
lengthy volume, one finds in rule 236 
that the annual fees for shop-boards shall 
be as shown in Schedule F; and at last in 
Schedule F one discovers that these fees 
are 8, 6 or 4 annas per running foot 
according as the public street in question 
is class 1, 2 or 3. 

It was contended before us that the 
“projections” referred to in bje-law 10 did 
Eot include the projecting shop-boards 
mentioned in bye-law 8. This contention 
appears to me untenable. Bye-law 10 refers 
to projections generally, and sub-section 3 
incorporates by reference the above rules 
of the Surat Municipality, and it is clear 
from these rules and in particular from 


rule 2 ‘-6 already mentioned that the Munici- 
pality require fees for shop-boards. There- 
fore, by erecting his shop-board without 
first paying those fees I think the applicant 
broke the condition which the Municipality 
purported to impose on such erection. 

The next point taken by the applicant 
is that if bye law 10 does cover projecting 
shop-boards, it is ultra vires B,a the Munici- 
pality had no power to prescribe the 
payment of fees as a condition under 
section 113 of the Act. But when one 
turns to section 113, one finds that the 
Municipality may prescribe the extent to 
which and the conditions under which 
shop-boards may be allowed to project. 

The condition which they have imposed 
ititer alia is that certain fees should be 
paid in advance. In my opinion they are 
entitled to impose a monetary condition, 
and this view is borne out by section 70 
of the Act. I accordingly think that the 
Rule should be discharged. 

Rule discharged. 


MADRAS HIGH COURT. 

Criminal Revision Cases Nos. 711 and 736 
TO 755 OF 1917. 

Criminal Revision Petitions Nos. 563 and 
585 TO 604 OF 1917. 

February 14, 1918. 

Present', — Mr. Justice Abdur Rahim and 
Mr. Justice Napier. 

THATHA PILLAI and others — 
Accused — Petitioners 
versus 

EMPEROR — Opposite Party. 

Madras Forest Act (V Mad, of 1882^, s, 26, scoje / 
— Existing rights, saving oj— Convict i(yn without enquiry 
into rights claimed, legality of. 

Section 26 of the Madras Forest Act docs not 
empower the Government to regulate th(? use of 
the land which is dealt with in Chapter III to the 
detriment of any rights existing in individuals and 
communities, [p. 606, col. 2.] 

Rangadu, In re, 42 liid, Cas. 724; (I9l7) M. W. 
682; 22 M. L. T. 211; 6 L. W. 428; 18 Cr. L. J. 990, 
followed. 

Where the residents of a village clnim the right 
of pasturage and the right to cut fuel, a conviction 
under section 26 without an encniiry into these 
allegations is illegal, [p. 606, col. 1 . J 

Petitions, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, pray. 
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ing the High Court to revise the judgment 
of the Court of the Sub-Divisional Magis- 
trate, Triohinopoly, in Criminal Appeals 
Nos. 94, etc., of 191o, preferred against the 
judgment of the Court of the Sub-Magis- 
trate, Manaparai, in Calendar Cases No. 126, 
eto., of 1916, respectively. 

Dr. S, Swamiuadhan, for the Petitioners. 

Mr. li, Ramanatha iShenat^ for the Gov- 
ernment. 

ORDER. — The convictions in these oases 
are under section 26 of the Madras Forest 
Act and the rules and regulations framed 
thereunder. The land with reference to 
which this section has been applied admittedly 
belonged to the Devastanam and islnam land. 
The Zemindar of Kadavnr is the manager nf 
the Devaslanara. His estate and also the 
management of the Devastanam have been 
taken charge of by the Court of Wards 
under the Madras Court of Wards Act. 
Then an application was made for the use 
of the pasturage and of the natural produce 
of this land being regulated under Chapter 
III of the Forest Act. This chapter deals 
with the protection of land at the dis- 
posal of Government not included in reserved 
forests and says; ‘‘subject to all rights now 
legally vested in individuals and communi- 
ties the Governor in Council may, for any 
district or portion of a district, make rules 
to regulate the use of the pasturage or 
of the natural produce of land at the dis- 
posal of Government and not included in 
a reserved forest. Such rules may, with 
respect to such land, regulate or prohibit 
the cutting of grass and pasturing of 
cattle, and regulate the payments to be 
made for such cutting or pat^tui ago” (clause c). 

It is first of all argued that the land, 
being in the Devastanam and not part of 
the Zemindari of Kadavnr, was not pro- 
perly included within the scope of section 
26 of the Madras Forest Act. But it is 
found by the Appellate Magistrate, and it 
is not disputed here, that the land is within 
the limits of the Kadavur estate, though 
it is part of the Devasfanam Inam. The 
notifications relate to the entire estate and 
the Court of Wards took up management 
of the land in question under those noti- 
fications. We do not think, therefore, that 
this objection has any force. 

The second point, which is the more 
substantial, raises the question whether 


section 26 contemplates that the Govern- 
ment can, under that section, prohibit the 
use of land which is dealt with under 
Chapter 111 of the Forest Act for pastur- 
age or prevent persons claiming right 
to cut trees for fuel and doing similar acts 
from doing so. The section begins by 
saying that the prohibition or the regu- 
lation shall be subject to all rights now 
legally vested in individuals and communi- 
ties. In this case it is alleged that the 
petitioners, who are the villagers living in 
the vicinity, have a right to graze their 
cattle and goats on the land in question 
and also to cut trees for the purpose of 
fuel and to take the produce of the trees 
in the forest. If the claim is well founded, 
it could not be said that under section 26 
the Legislature empowered the Government 
to prohibit these persons from exercising 
the rights already vested in them. If 
that were its intention, what the Legislature 
would have said was that notwithstanding 
any rights which any person may claim 
as to pasturage or produce of the land, 
the Government can prevent and prohibit 
the use of tl e land for such purposes. 
The language of the Legislature seems to 
us clearly to mean just the reverse. They 
did not intend to empower the Government 
to regulate the use of the land which is 
dealt with under this chapter to the detri- 
ment of any rights existing in individuals 
and communities. This becomes still clearer 
when we refer to sections 10 and 11 of 
the Act. Section 10 lays down the procedure 
with reference to rights claimed in land 
other than rights of way, pasturage, water 
course or forest produce. The procedure 
with regard to dealing with those rights is laid 
down in section 11. These sections deal with 
the procedure for reserved forest. Chapter HI 
deals with land not included in reserved 
forest, and it seems to us that the wording 
of the section is clear enough to show that 
as in the case of reserved forest so also 
with respects to lands not included in 
reserved forest, the Legislature did not mean 
to interfere with the existing rights of the 
people. There is a decision of this Court 
to the same effect recorded in Rangadu^ 
In re (1). 

(1) 42 liid. Caa. 724; (1917) M. W. N. 682; 22 M. L. 
T. 211; 6 L. W. 428; 18 Cr. L. J. 996. 
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Tho petitioners’ claims were put forward 
before the 2ncl class Magistrate who origi- 
nally tried these oases, but he apparently 
Ignored the question altogether. Then on 
appeal the Sub-Divisional Magistrate thought 
that the question had been finally disposed 
of by tho deoision of the Collector in another 
proceeding. The present petitioners were 
not parties to that proceeding and the 
Appellate Magistrate in these eiroumstances 
ought to have dealt with the question as 
to the right claimed by the petitioners, 
before coming to a conclusion on the ques- 
tion whether the acts imputed to them made 
them liable to the penalties prescribed by 
the Act. On these grounds, therefore, we 
set aside the judgment of tlie Sub- Divisional 
Magistrate in appeals and remand the 
appeals to him for disposal according to 
law. If the parties desire to adduce fresh 
evidence on this question, they will be at 
liberty to do so before the Sub-Divisional 
Magistrate. 

Onlor set nsule; remanded. 

M. C. 1*. 


BOMDAY HIGH COURT. 

Criminal Appeal No. 489 of 1917. 

January 11, 1918. 

Tresenl: — Mr. Justice Shah and Mr. 

Justice Marten. 

HARIBHAI DADA—AoccsiiD No. 

Appellant 

versus 

EMPEROR-— Respondent. 

PonnJ Cixir (Acf XLV of I8a);,ss.90,R0O,a(n— 
Kidnappiny front British I ntlio — Consent of jwrson 
’kidnapped — Offence, 

A })crs(m who ki(liia])S a girl ovor years of 

ago from IJritisli India with her oonsciit is not 
guilty of an offonoe under section 360 of the J*oiia 1 
Code. fp. G03, col. 2; ]). 507, col. 2. J 

Criminal appeal from conviction and 
sentence passed by the Sessions Judge, 
Ahmedabad. 

Mr. S\ S. Patkar (Governrrer.t Pleader), 
for the Crown. 

JUDGMENT. 

Shah, J. — The appellant, accused No. 3, 


along with the other accused, was charged 
in the lower Court with having conspired 
and kidnapped the girl Pashi, a minor 
under sixteen years of age, from the guardian- 
ship of her Father into the Baroda terri- 
tory in order that she might be seduced 
to illicit intercourse, under section 366 of 
the Indian Penal Code. With the other 
charge we are no longer concerned. All 
the accused except the appellant were 
acquitted, and it was definitely found by 
the trial Judge that Hari had nothing to 
do with the kidnapping, that is kidnap- 
ping from lawful guardianship. It is clear 
from the evidence relating to the move- 
ments of this girl that she first left her 
father’s house on the 25th of January and 
that she was taken to different places at 
Napa and Vadtal. Bhe was taken to Asodar 
by Shankar to llari’s house on the 6tb 
February. Shankar, Ifarihijai and the girl 
left Asodar for Baroda and they were 
arrested in the Baroda territory on the 7th 
of February. It is not suggested that Hari 
had anything to do with, and had any 
knowledge of the movements of, the girl 
before she was brought to him on tho 6th 
February. 

The learned Sessions Judge has convict- 
ed the present appellant on the charge of 
kidnapping Pashi from British India. This 
girl is found to have been nearly fifteen 
years old at the date of the offence charged. 
In order to establish the charge of kidnap- 
ping from British India, it is essential for 
the pro.seoation to prove that she was 
conveyed by the appellant beyond the limits 
of British India without her consent. 
Having regard fo the provisions of section 
90 of the Indian Penal Code and to the 
fact that Pashi was more than twelve 
years old at the time, she would be com- 
petent to give her consent. It is clear 
from the judgment of the low'er Court 
that under the circumstances it cannot be 
said that she was conveyed without her 
consent. All along in her movements from 
place to place slie seems to have been a 
consenting party and there is absolutely 
nothing to show that when the party left 
Asodar, the girl was in the slightest degree 
unwilling to go fo Baroda, t. e., out of 
British India. The girl is described by 
the Judge as ^'obviously a loose girl, 
discontented with and not inclined to live 
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with her husband and anxious to find a 
well-to-do husband of a superior class.’* 
Further on, the learned Judge observes 
that “Pasbi may have walked straight 
over to the house of Shankar or Soma and 
asked them to fix matters up for her.” 
That is, even as regards her having been 
taken out of the custody of her father 
the Judge is not satisfied that the girl 
was not a consenting party. The consent 
of Pashi as regards kidnapping from lawful 
guardianship would not be material, but 
on the question of kidnapping from British 
India, her consent would be very material. 

I am quite satisfied that on the findings 
of the learned Sessions Judge the charge 
of kidnapping from British India cannot 
be sustained. 

I, therefore, allow the appeal, set aside 
the conviction and sentence and direct the 
accused to be acquitted and discharged. 

Marten, J.— As we are differing from the 
learned Sessions Judge, 1 should like to 
add this. He says at page 59 as fol- 
lovvs: — “The ease, tliereftire, splits up into 
separate parts. First, the kidnapping from 
lawful guardianship, and secondly, the 
kidnapping from British India, and that 
being so, there really should have been 
separate trials of the various offenders 
as they were connected with distinct 
offences.” Stopping there, 1 think it is a 
great pity that the learned Sessions Judge 
did not take that course, for the conviction 
of the present accused may well be due 
to a confusion as to the effect of the 
Indian Penal Code, arising from the 
single trial of the various offenders for 
separate offences. Then at page 62 he goes 
on: “The next question is as to Haribhai 
(accused No. .‘0. There is no question that he 
had nothing to do with the kidnapping.’* 
And then finally the learned Judge at page 
63 says: “Disagreeing with the assessors 
1 find Haribhai Dada guilty of the offence 
charged, vis., of kidnapping Pashi from British 
India.” 

Now the offence with which he was 
charged was what 1 may call a double- 
barrelled offence. It was that of kidnapp- 
ing this girl “from the guardinship of 
her father into Baroda territory.” That 
included both kinds of kidnapping defined 
in section .359, viz,, kidnapping from British 
India and kidnapping from lawful guardian- 


ship. In the view I take, I think the 
learned Judge only meant to convict this 
particular accused of the crime of kidnap- 
ping from British India, namely, under 
section 360, Indian Penal Code. That must 
be without the consent of the person 
alleged to be kidnapped. But if one looks 
at the earlier sections of the Indian Penal 
Code, namely, section 90 it appears that 
the consent of a child is only invalidated 
if the child be under twelve years of age. 
In the present case the child is over twelve 
and it is not shown that she was taken out of 
British India without her consent. The 
evidence indeed is all the other way, viz,, 
that she consented. The learned Sessions 
Judge has not dealt with this point in 
his judgment and I am satisfied that it is 
fatal to the conviction. 

If on the other hand the learned Judge 
intended to rely on the other kind of 
kidnapping, viz., kidnapping from legal 
guardianship under section 361 there are 
other legal * difficulties involved there, and 
1 think that on tlie f.iots of the ease and 
on his own finding, the conviction would 
be improper under that section too. But I 
am satisfied that he did not intend to convict 
under section 361. 

Under these circumstances I agree with 
my learned brother that the appeal should 
be allowed and the conviction set aside. 

Appeal allowed. 


MADRAS HIGH COURT. 

Appeal against Order No. 105 op 1917, 
November ii7, 1917. 

Present : — Justice Sir William Ay ling, Kt., and 
Mr. Justice Phillips, 

A. L. MEANQO — Counter- Petitioner 
— Appellant 
versus 

J. C. B AVI AH — Petitioner — Respondent. 

Pentil Code (Art XLV of 1860\ 4 >. — Civil Pro^ 
ccdiirc Code (Act V oj 100.*^;, O. XI7//, r. 6— 
IXiposifion not read oat in presenca and hearing 
of Jadye, admisiiibiiUy <»/ — Evidence Act (1 of 1872), ss, 
80, 91. 
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The provisious of Order XV^IIl,rule 5, Civil Pro- 
cedure Code, are adequately complied with if the 
depoaitions of Avitiiesses arc read over to them in a 
place within tlie sight of the presiding Judge and 
^om which the witnesses can draw the attention of 
the Judge to any mistakes or omissions discovered by 
them. [p. 508, cols. 1 ct 2.] 

Where, therefore, the deposition of a witness was 
r(‘ad out by the Court clerk in a room next to the 
Court and at a distance of 30 feet from the Judge’s 
seal: 

Held, that the deposition ivas admissible in evi- 
dence and complied with the jirovisifms of Order 
X VIIl, rule 5, Ciidl Procedure Code. [p. 608, col. 2.] 

Kamalchinathan Cheitij v. Xmperor, 28 M. 308; 2 
Cr. L. J. 750, not followefl. 

An irregularity in recording a deposition may be 
considered in determining the value of the docu- 
ment as evi lcnce but. it is not a sutlicient gi-ound for 
shutting it out. altogether, [p. 509, col. 1.] 

Neither si‘ciion 80 nor section 91 of the Evidence 
A(^t reiulers siicli documents inadinissible in evidence, 
li the document is not in all particulars what it 
puriuirts to be, the ]>r(*sum}»tion permitted by section 
80 would be rebuttiul. []>. 609, col. 1.] 

Appeal against the order of the District 
Court, South Malabar, in Civil Miscellaneous 
Appeal No. 855 of 1916, preferred against 
the order of the Difetriot Miinsif, Anjengo, 
in Miscellaneous Petition No. 318 of 
1916. 

Dr. K. Pandalait for the Appellant. 

Dr, i8. Swaminadhan^ for the Respondent. 
JUDGMENT. 

PHTbLiPS, J. — This is an application to set 
aside a sanction to prosecute petitioner-appel- 
lant for an offence under section 193, Indian 
Penal Code; but the only point argued is 
the admissibility in evidence of petitioner’s 
(appellant’s) deposition. This deposition was 
properly recorded by the District Munsif, but 
was read over to the witness by a clerk in a 
room next to the Court room at a distance of 
30 feet from the Munsif’s seat. There were 
two clerks sitting between the place where the 
deposition was read and that where the 
Munsif sits. Under Order XVIII, rule 5, Civil 
Procedure Code, a deposition shall be read 
over ill the presence of the Judge and the 
witness, and the first question that arises is 
whether the deposition before us can be 
deemed to have been read over * in the 
presence of the Judge. ’ From the evidence 
on record it does not appear whether 
the Munsif could actually see the witness and 
the clerk while the deposition was being read 
over ; but 1 am satisfied that the provisions 
of the rule would be adequately complied 
with if the deposition were read over in a 
place within the sight of the presiding Judge 


and from which the witness could draw the 
attention of the Judge to any mistakes or 
omissions discovered by him. The reading 
over of the deposition is primarily intended 
for the purpose of securing a correct record, 
and in order to secure this, the witness is given 
an opportunity of drawing attention to mis- 
takes. The presence of the Judge is required 
in order to ensure that such an opportunity 
is really afforded to the witness. Under 
the old Civil Procedure Code of 1882, the 
deposition had to be read over *in the pre- 
sence of the parties or their Pleaders’ as 
well as of the Judge and the witness. 
According to Boddam, J., in Kamatchiu'ithan 
Chetty V. Emffiror (1), “ the V^^akils are requir- 
ed to be present, that they may call the atten- 
tion of the witness to any statement appear- 
ing in the deposition which may or may not 
require correction.” The omission of this safe- 
guard in the new Code leads one to suppose that 
the Legislature was satisfied tliat the presence 
of the Judge was a sufficient safeguard to 
ensure the correct record of the deposition, 
for the witness is the best and really the 
only person who can say that what he had 
said has been correctly recorded. When, 
therefore, the deposition has been read over 
in such a place that the witness can invoke 
the aid of the Judge to enable him to make 
any corrections that may be necessary, I think 
that the requirements of Order XV Hi, rule 5, 
Civil Procedure Code, are satisfied. It is clear 
to my mind that the Judge is not required to 
do more than exercise a general supervision 
over the reading over of the deposition, for 
in many cases the deposition is interpreted 
to the witness in a language which the 
Judge does not understand. I am supported 
in this view by a judgment of this Court 
reported as Muthukumara lleddy^ In re (2) 
to which my learned brother was a party. 

Assuming, however, that it has not been 
proved that the deposition was read over 
in the manner and circumstances referred 
to above, we have to consider whether the 
deposition is or is not admissible in evidence. 
Such a deposition was held to be inadmissible 
in KamatcMnathan Chetty v. Emperor (1) and 
alvso in Mohendra Nath Hdtsser v. Emperor 


(1) 28 M. 30H; 2 Cr. L. J. 766. 

(2) 9 Tnd. Cas. 262; 9 M. L. T. 325; 21 M, L. J, 4H ; 
12 Cr. L. J. 44, 
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(3), but a difEerent view was taken in 
Bogra, In re (4) 

The view taken in KamatcMnuthan Chetty v. 
JEmpror (1) by Boddam, J., was that the docu- 
ment, though purporting to be a deposition, 
had been read over and signed without the re- 
quirements of the law being complied with 
and was, therefore, not a deposition and 
should not have been admitted as such. 
In Mohendra Nath Misser v. Emperor (3) it 
was held that * the deposition under section 
91 of the Evidence Act was the only evi- 
dence admissible in proof of those 
statements (t. e., the statements in the deposi- 
tions), and under section SO of the same 
Act it is admissible only if it was taken 
in accordance with law.’* With all defer- 
ence I am unable to see any provision 
in section SO which declares such a docu- 
ment to be inadmissible in evidence, for 
section 80 only refers to certain presump- 
tions which a Court shall make when a 
document purporting to he a deposition 
taken in accordance with law is produced 
before it. If it is proved that such deposi- 
tion is not in all particulars what it 
purports to be, the presumption would be 
rebutted; but 1 can see no authority in 
section 80 for holding that such a docu- 
ment would be wholly inadmissible 
in evidence. Under section 91 of the 
Evidence Act, *'in all oases in which any 
matter is required by law to be reduced to 
the form of a document, no evidence shall 
be given of such matter except the docu- 
ment itself.” In this case the statement of 
the witness has been reduced to the form 
of a document as required by law, and 
the document itself has been produced. 
There appears to be nothing in section 
91 which prohibits the admission of such 
a document in evidence merely because some 
of the formalities prescribed by law have been 
omitted in recording it. Undoubtedly any 
irregularities in making the record may be 
considered in determining the value of the 
document as evidence; but that is not suffi- 
cient ground for shutting it out altogether. 
This was the view taken by Miller, J., in 
Bogra^ In re (4). In Eakhal Ohandra Laha 

(3) 12 0. W. N. 846; 8 Cr. L. J. IIG. 

(4) 7 Iiid. Cas. 414;34M. 141; 8 M. L. T. 117; 
(1910) M. W. N. 436; 20 M. L. J. 943; 11 Cr. L. J. 
482 . 


V. Emperor (5) a deposition which was 

read out in the presence of the Pleader 
for only one out of accused 

persons was held to be admissible in evi- 
dence in a prosecution for perjury against 
the deponent, the ground being that it 
would undoubtedly have been admissible 
as against the one accused, in whose 
Pleader’s presence it was read over. As, 
however, it was a deposition in a case 
against 27 persons, it ought to have been 
read over in the presence of all under 
section 360, Criminal Procedure Code, and 
the omission to do so would apparently 
invalidate the deposition according to the view 
in Kamatchinathan Chetty v. Emperor (1) 
and in Mohendra Nath Misser v. Emperor (3). 
1 think, therefore, that the case in 
liakhal Chandra Laha v. Emperor (5) 
goes to support the view taken by 
Miller, J., in Bogra^ In re (4), a view with 
which I respectfully agree In another 
case, Jyotish Chandra Mnkerjee v. Emperor 
(6), the learned Judges, while referring to 
certain cases |.presumably Kamatchinathan 
Chetty V. Emperor (1) and Mohendra Nath 
Misser v. Emperor (3)] were careful not 
to express either assent or dissent and 
consequently the case is of little value 
here. 1 would, therefore, hold that the peti- 
tioner’s (appellant’s) deposition in this 
case is admissible in evidence and dismiss the 
appeal. 

Aylino, j, — I agree. 

M. c. P. 

Appeal dismissed, 

(6) 2 Irni. Cas. H97; 3G C. 808; 9 C. L. J. 090; 13 C 

W. N. 942; 10 Cr. L. J. 150. 

(6) 4 Ind. Cas. 416; 30 C. 955; 14 C. W. N. 82; 10 Cr. 
L. J. 581. 


BOMBAY HIGH COURT. 

Criminal Application for Revision No. 389 
OF 1917. 

January 11, 1918. 

Present: — Mr. Justice Shah and Mr. Justice 
Marten. 

ABAS MIRZA— Accused — Applicant 
versus 

EMPEROR — Respondent. 

penal Code (Act XLV of 1860^, s, 336— JKcis/i pr 
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nntjliijcnl art cndfingcriifj hu)mnt, life ^Driving motor 
cor trillioiit sport iHcs — f\[iciicc. 

It is a rush or act for a p(*r.sou to drivo 

a motor car wiilmut W(>ariiii< s}UH*ta<.*los if liis 
cyosii^ht is nrally <loft>ctiv(‘. Jhil an omission to 
ivoar spcotaclos at. tlio timo of driving the ear in 
evi-ry case where a driver may properly use spec- 
taeles would not necessarily remder the driver liable 
under section 33fi of the I’mial Code. It must 
de]fOiid upon tlie nature of t he defect in tlie eyo- 
sijrht and the necessity for usin*;* spectacles in each 
case. [ p. hlO, c(d. ‘2; p. 511, col. 1.] 

A. licoMScd driver, who was rcjpiired by his 
license to wetir spectacles wlnm drivinpf a car, was 
found drivini^’ witliout sjujctacles. It was found that 
the d<;foct in liis eyesiftld. was not very fifreat, and 
that it would not appreciably interfere with his 
etticieni’y as a driver even thouj'h ho drove without 
BpeetacU's; 

i/eh/, that lie was not f^uilly of an otVeiice under 
section 336 of the renal Coile. * ]>. oil, col. 1.] 

Criminal application for revision from 
convictions and sentence passed by the Acting 
Chief Presidency Magistrate, Bombay. 

Mr. P. N, Godinho, for the Applicant, 

Mr. S. S, Fatkar (Government Pleader), 
for the Crown. 

JUDGMENT. 

SuAH, J. — In this case the accused was 
originally charged under section 279 of 
the Indian Penal Code with driving a 
motor car on a public way in a manner .so 
rash or negligent as to endanger human 
life; hut the learned Magistrate finds that 
the evidence shows that the accu.sed was 
not to blame for the collision which in 
fact occurred and that the charge under 
section 279 cannot he sustained. He, 
however, proceeded against the accused with 
the charge of doing an act so rashly or 
negligently as to endanger human life or 
the personal safety of others under section 
386, Indian Penal Code. 

The act complained of here is that the 
accused drove his oar without wearing his 
spectacles which he was required to wear 
by the license under which he drove the 
oar. The learned Magistrate has come to 
the conclusion that under the circumstances 
his omission to wear the spectacles at the 
time of driving the car was sufficient to 
endanger human life. From the 6nding 
recorded by the trial Magistrate and from 
the course which the proceedings took 
before him, it seems to me that to a certain 
extent he has been unconsciously influenced 
in his conclusion by the fact that there 
was a serious accident. But for the pur- 
poses of this case, the fact of there having 


been an accident, for which on the evidence 
the accused is found not to he responsible, 
must be left out of consideration. It would 
clearly be a rash or negligent act for a 
person to drive a motorcar without wear- 
ing spectacles if his eyesight was really 
defective. But an omission to wear the 
spectacles at the time of driving the oar 
in every case, where a driver may properly 
use spectacles, would not necessarily render 
the driver liable under section 336. It must 
depend npon the nature of the defect in the 
eyesight, and the necessity for using spec- 
tides in each case. 

In the present case there is the evidence 
of an ooculist which has not been dis- 
believed by tha trial Magistrate. That 
evidence shows that the defect in the 
eyesight of the accused is not very much 
and that it would not appreciably interfere 
with his efficiency as a driver, even though 
he drove without spectacles. It is true that 
the accused was required by his license to 
use eye-glasses at the time of driving the 
car. But the circumstance must be con- 
sidered along with, and in the light of, 
the medical evidence. Having regard to 
the evidence, it seems to me that on the 
facts of this case it is not made out that 
the prewsent accused, if he drove his oar 
without wearing spectacles, would be acting 
so rashly or negligently as to endanger 
human life or the personal safety of 
others. 

On these grounds I am of opinion that 
the accused is not guilty under section 
336 of the Indian Penal Code. In the 
present case we are not concerned with the 
effect of the omission on the part of the 
driver to comply with the condition of his 
license and I express no opinion as to what 
effect such omission might or ought to h^ve 
on the license, 

I would set aside the conviction and 
sentence and direct the Bne, if paid, to he 
refunded. 

Martbn, J. — As we are differing from 
the learned Acting Chief Presidency Magis- 
trate, I should like to add this. The 
want of spectacles had nothing whatever to 
do with the accident. The Magistrate finds 
that the accused was not resposible for 
the accident. Secondly, no question about 
the license arises here. Whether that 
should be or should not be renewed i^ a 
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matter for other people to decide. Nor 
mast it be thought that our decision 
amounts to this that short sighted people 
can drive their oars in Bombay without 
their spectacles. Speaking for myself my 
opinion is indeed entirely the oHier way. 

Now in the present oa.se we have got 
to see what is the evidence as to this 
man’s eye sight. The finding of the learn- 
ed Judge is that an ocoulist (who was 
called as a witness by the aoonsed) says 
that the defect is not very much and 
that it would not appreciably intefere with 
his efficiency as driver, even though he 
drove without spectacles, but the ooculist 
admits that it would make some slight 
difference if he drove without specta- 
cles. That evidence, in my opinion, is not 
sufficient to make the conduct of the accused 
amount to a criminal offence under section 336 
of the Indian Penal Code. 

Under these circumstances I agree in think- 
ing that the conviction should be set aside 
and the fine, if paid, refunded. 

Utile made absolute* 


ALLAHABAD HIGH COURT. 

Criminal Reference No. 118 of 1918. 

February 26, 1918. 

Present : — Sir Henry Richards, Kt , Chief 
Justice. 

RAM SAMBHARI TEWARI— Applicint 
versus 

RAJMAN NAIK and others — Opposite 
Party. 

Cnniinal Pivceihirc Co<^e {Act V nj 1898),.^. 4iiR — .'Ic- 
qu it till — llev h iu n. h if complai nan t — Jlirferen cc h y Scatti ons 
Judge for re-trial to High Court — Dclaijj r(fccf of. 

Eleven persons wore tried by n Magistrate of 
the First Class for offences under section 147 read 
with section 347 of tlio Penal Code and were 
acquitted on tlie 14lh of Decoiiibcr 191(5. Nf) 
appeal was profovred by the (lOvernuicnt, but I ho 
complainant filed a revision in tJie Court of the 
Sessions Judge who, observing that the Mugi^Untc 
had not said in what respect ho considered the 
prosecution story to be oxaggeratod, held that the 
case was one which should be re-tried and by his 
order of reference to the High Court, dated 4tli 
January 1918, recoin mended that the case should 
be ro-triod: 

Held, that as the Oovernmenf. did not appeal, if- 
was inadvisable to open up the matter again 


In re HUBERT Crawford. 

having regarfi to tlie long lapse of time between 
the order of aeiiuittMl and tlje order of i-efereiiee. 

Criminal reference made by the Sessions 
Judge, Gorakhpur. 

PACTS. — Eleven persona were charged 
with and tried of offences under sections 
147 and 347 of the Penal Code by a 
Magistrate, who came to the conclusion 
that the case against the aocuEed was 
very doubtful one and that the prosecution 
story was exaggerated. He accordingly 
acquitted the accused on 14th December 
1916. The Local Government did not 
appeal against the acquittal, but the com- 
plainant filed a revision before the Sessions 
Judge. The latter, observing that the 
Magistrate had failed to point out on what 
ground and in what respect he considered 
the prosecution evidence to be exaggerat- 
ed, referred the case to the High Court 
by his order, dated 4th January 1918, re- 
commending that a re- trial should be 
ordered. 

Mr. IF. Wallachf for the Opposite Party. 

JUDGMENT. — It appears that eleven 
persons were tried and acquitted for 
offences under section 147 read with sec- 
tion 347 of the Indian Penal Code, The 
order of acquittal is dated as far back as 
the 4th of December 1916. Government 
did not appeal against the order of ac- 
quittal and I think having regard to the 
long lapse of time that it would be in- 
advisable to open up the matter now. I 
accordingly direct that the record be re- 
turned. 

Rtcord returned* 


BOMBAY HIGH COURT. 

Criminal Application for Revision No. 406 
OF 1917. 

January 15, 1918. 

P resent: ^"Mr* Justice Shah and! 

Mr. Jastioe Marten. 

In re HUBERT CRAWFORD— 
Applicant. 

CriiiiiiKit Procedure Code (Act V of 1898^, «. 614 

City of Jiombay Police Acl (IV Bom, of 1902^, do', 106 
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iO^ —liiinilxfvr appein aiM r hcforc Volicc — For/citun 

AjipUeabilily oj D.ftM (il Code. 

Boiuls iakeii umlor sectioD.s 10() and 107 *n 
City of IJoinlwiy I’olioe Act for apjioarance liofore 
iho' Police arc not bonds taken under the Code of 
Criminal Procoduro or for appearance beiorc a C*»urt 
HTiil sucli V)Oi)ds cauiiot, tberoforo, be dealt \iitb 
initlor Hoction 611. of the Code of Criminul Procedure, 


( p. 512, col. 2.] 

Criminal application for revision from an 
order passed by the Acting Chief Presidency 
Magistrate, Bombay. 

Mr. P. N, Oodinhoy for the Applicant. 

Mr. S. S. Patlfar (Government Pleader), 


for the Crown. 


JUDGMENT. 

Shah, J.— The order, the legality of which 
we have to consider, relates to two bonds 
taken under the City of Bombay Police 
Act of 190*2. These bonds were taken 
under sections 106 and 107 of the Act, 
whereby one Clegg undertook to appear at 
a certain Police station on a certain day 
and on subsequent days as directed, and 
the applicant before us stood surety for 
him in respect of both the bonds. The 
learned Presidency Magistrate has found 
that Clegg absconded from Bombay and 
that the bonds were broken. On that foot* 
ing he has made an order directing a partial 
forfeiture of both these bonds. 

The question of law which arises on this 
application is whether the Court of the 
Presidency Magistrate had any jurisdiction 
to direct these bonds to be forfeited under 
section 514, Criminal Procedure Code. It 
is oomnion ground that that is the only 
section, under which, if at all, the Magis- 
trate would have jurisdiction. It is also 
oommon ground that these bonds are 
not taken under the Code of Criminal 
Procedure and that they are not ‘‘bonds 
for appearance before a Court. They 
are bonds taken under the City of 
Bombay Police Act for appearance before 
the Police. The question is whether sec- 
tion 514 of the Code applies to such bonds. 

The learned Magistrate has come to the 
conclusion that these bonds can be dealt 
with by him under section 514. After a 
careful consideration of the arguments 
addressed to us, I am of opinion that 
such bonds cannot be dealt with under 
section 514 “Whenever it is proved to 
the satisfaction of the Conit by which a 
bond under this Code has been taken, or 


of the Court of a Presidency Magistrate 
or a Magistrate of the First Class, or when 
the bond is for appearance before a Court, 
to the satisfaction of such Court, that such 
bond has been forfeited,” the Court can 
deal with the matter as provided in the 
section. It is urged on behalf of the Crown 
that the words “such bond” must be 
liberally construed so as not to defeat the 
object of section 514. and that if so oon- 
atrued they would include not only a bond 
under the Code of Criminal Procedure or the 
bond for appearance before s Court but 
also such bonds as we have in the present 
case. I am in full syiiipatliy with the 
arguments that the words should be con- 
strued as far as possible so as not to de- 
feat the obvious purpose of section 514 ; 
but 1 am unable to interpret these words 
as including the bonds in question. They 
are admittedly not bonds under the Code 
and they are not bonds for appearance 
before a Court. I do not see how by 
any straining of the words ‘such bond” 
it could be said that the bonds, though 
not falling under either of the two cate* 
gories, oan still be dealt with under section 
514. 

It is not necessary for the purpose of 
this case to express any opinion as to 
whether the bond ‘for appearenoe before 
a Court” oan include within its meaning 
a bond not taken under the Code. I have 
assumed for the purpose of this case that 
a bond though not under the Code, if it 
be for appearance before a Court, may be 
within the meaning of the expression used 
in the second paragraph of sub-section 1 of 
section 514. Even on that footing 1 do 
not see how a bond not taken under the 
Code and not for appearance before a 
Court can be treated as being within the 
scope of the section. It may be, as the 
learned Magistrate points out, that the in- 
tention of the Legislature was to inolude 
even such bonds within the scope of section 
514; but we are concerned with the mean- 
ing of the words used. I am 
satisfied that the words are not sus- 
ceptible of the construction put thereon 
by the Magistrate. If necessary, the sec- 
tion can be amended by the Legislature 
so as to give power to the Presidency Magis- 
trates to deal with such bonds as we have in 
the present case. 
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1 am, therefore, of opinion that the 
Magistrate had no jurisdiotion to direct 
any forfeiture of these bonds and that his 
order must be set aside as having been 
made without jurisdiotion. Though this 
applioation is made by the surety only, 
having regard to our conclusion we must 
exercise onr powers under section 439, 
Criminal Procedure Code, and set aside 
the order not only as regards the present 
applicant but also as regards Clegg. 

I may add that our order will be without 
prejudice to the rights and remedies, if 
any, of the Crown in respect of these 
bonds. The only point that is decided is 
that the remedy sought in the present 
proceedings under section 514 is not open 
to the Crown. 

Before leaving this case, I desire to 
express my disapproval of the reference 
made to the opinions of the Public Pro- 
secutor and the Advocate- General by the 
learned Magistrate in his judgment. In 
my opinion no reference to these opinions 
should have been allowed by him. 

The amount, if paid, must be refunded. 

Marten, J. — I agree. As regards the 
intention of the Legislature I think, 
speaking for myself, that we can only 
ascertain that intention from the Code 
itself. With every desire to give a wide 
construction to the Code, 1 am quite 
satisfied that the bonds in question do 
not fall within section 514. As regards 
the argument that the words the bond 
for appearance before a Court” include a 
bond taken under the City of Bombay 
Police Act for appearance before a Court, 
1 agree with what my learned brother 
has said, viz.^ that it is unnecessary 
for us to decide that point, for the bonds 
in question were not for appearance 
before a Court. I also agree that no 
reference should have been made in the 
learned Magistrate’s judgment to certain 
opinions taken on behalf of the pro- 
secution. The question of jurisdiotion was 
for the Magistrate to decide, and Counsel’s 
opinion, whether correct or not, was 
irrelevant. 

Rule made aheolute. 


ALLAHABAD HIGH COURT. 
Criminal Appeal No. 110 of 1918. 

April 3, 1918. 

Present: — Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. 

Banerji, Kt. 

B H AG W AN A — Accuse d — Appe llant 
versus 

EMPEROR — Prosecutor— Opposiie-Party. 
Penal Code (Act XLV of I860jy ss. 467, 8«0— Cnmi- 
nal Tribest Act (III of 8. 23 — Lurking house- 

trespass — Theft — Walking into open house and stealing 
articles therefrom — Offence — Sentence, 

AccusofI, who was a inomhor of a criminal t.ril»o 
and IiikI boon twice previously convicted of dacoity 
Hading the door of a house open, walked in and pro- 
ceeded to steal certain articles therefrom. Ho 
removed some of the articles preparatory to taking 
them awa 3 % but before he actually got away the 
alarm w^as given and he was caught: 

Ueldf that the accused was not guilty of lurking 
house-trespass under section 457 of the Penal Code 
so ns to be liable to onlianccd punishment under 
section 23 of the Criminal Tribes Act. [p. 614, col. l.j 
Criminal appeal against an order of the 
Sessions Judge, Moradabad. 

Mr, S, N. Sinha^ for the Accused. 

Mr. R, Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT. — The aooussd has been eon- 
vioted under section 457 of the Indian Penal 
Code read with section 23 of the Criminal 
Tribes Act. The accused beyond all question 
belongs to a criminal tribe. He has been 
twice previously convicted of dacoity. From 
the evidence on the record there can be 
no doubt that the accused in the present 
case entered a dwelling-house and prooeeded 
to steal clothes and utensils belonging to 
certain students. He removed some of the 
articles preparatory to taking them away, 
but before he actually got away the 
alarm was given and he was caught. The 
learned Sessions Judge was of opinion that 
under section 23 of the Criminal Tribes Act 
he had no option except to sentence the accused 
to transportation for life. Mr. Sinha on behalf 
of the accused argues that on the facts proved 
the accused was not guilty of an offence 
punishable under section 457. He contends 
that on the assumption that the accused is 
guilty at all, be is only guilty under section 380. 
Section 380 is not one of the sections referred 
to in section 23 of the schedule attached to 
the Criminal Tribes Act. Section 457 pro- 
vides that whoever commits ‘‘lurking house- 
trespass by night*’ or “hoose-breakiog by 
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night,” has committed an offence under that 
section. 

Lurking house-trespass is committed when 
a person enters premises of the nature 
described in section 442 having taken pre- 
cautions to conceal such house- trespass in 
the manner mentioned in section 443. There 
does not appear to be any evidence that the 
acaused in the present case took any such 
precautions. The evidence is that he was 
found by one of the students who was 
awakened by the noise in removing the 
articles. House-breaking is defined by sec- 
tion 445. There does not appear to be any 
evidence that the accused effected his en- 
trance into the house in any of the six ways 
mentioned in the section. On the other 
hand it is quite consistent with the evidence 
that lie found the door open, walked into 
the house, went upstairs to where the 
students were sleeping, and commenced to 
steal. We think under these oiroumstanoes the 
accused could not be properly convicted under 
section 457, and that bis conviction ought 
to have been under section 380 and therefore 
the Sessions Judge was not bound to sentence 
the accused to transportation for life. 

The accused is evidently a dangerous man. 
We have already mentioned that he has been 
twice previously convicted for daooity. We 
alter the conviction from a conviction under 
section 457 read with section 23 of the 
Criminal Tribes Act to conviction under 
section 380 read with section 75 and we 
reduce the sentence from a sentence of 
transportation for life to a sentence of ten 
years’ rigorous imprisonment with effect from 
the date of his original conviction. 

Conviction altered. 


HOMBA!ir HIQH COURT. 
Ckiminal Application for Revision 
No. 353 ok 1917. 

January 24, 1918. 

Vresent: — Mr. Justice Shah and Mr. 
Justice Marten. 

AMBIRSAHEB BALAMIYA PATIL 
— Accused — Applicant 
versus 

EMPKROR— Respondent. 
r>.n'ctif Art (HI of imh 26 (0, 31 (j), r. 3 (a) 


^Rt-tiervcil finrat— Shoot imj tiger in rcacrced forest 
ivithout Uccnt>c to protect property— -Offence, 

Under rule H (o) i)f tlie rules Tiiado by the 
Bombay (lOverniiient under section 25 (t) and 

section*:! 1 (j) of the Forest Act, hunting and shooting 
ill a reserved forest am prohibited exct'pt under 
a licoiiso to be obtained from the conservator of 
forests. []). 61.5, I'ol. 1.] 

Some of accused's cattle \vt?re killed hy a tiger 
and with a view io ]irevejit further injury to 
liis pro])orty tin* accused successfully tracked 
and sliol a tiger without a licreiise in a reserveil 
forest, to whicli the rules made by the Local 
(invernnieiit under s(?ei ioii 25 (/ ) and section 31 
(J) of the Fori'st Act had been duly applied: 

Held, that the accused was guilty of an offence 
under st'ction 2.5 (i) (»f the Forest Act. [j). 515, 
eol. l.j 

Criminal application for revision from con- 
viction and sentence passed by tbeThird Class 
Magistrate, Bhiwandi. 

Mr. II'. /?. Pradhan, for the Applicant. 

Mr. y. 8^. Potkar^ Government Pleader, for 
the Crown. 

JUDGMENT. 

SuAU, J. — The accused in this case has 
been convicted under section 25, clause 
(0i of the Indian Porest Act (VII of 
1878). He is found to have successfully 
tracked and shot a tiger without a license 
in a reserved forest to which the rules 
made by the Local Government under 
section 25 (t) and section 31, clause (i), 
have been dulv applied. 

The case for the accused was that some 
of his cattle were killed by a tiger and 
that with a view to prevent further in- 
jury to his property he wanted to trace 
the tiger in the forest. Both the lower 
Courts have proceeded on the assumption 
that the accused’s cattle were killed by a 
tiger; and from the arguments before us, 
it is clear that the accused’s cattle were 
killed hy a tiger and that his object in 
going to the forest and shooting the tiger 
was to prevent further injury to his pro- 
perty. 

In dealing with the question of self- 
defence, the learned Magistrate in appeal 
seems to me to have taken a somewhat 
narrow view of its scope. It may be, as 
the learned Magistrate points out, that 
the accused went in search of the tiger 
and shot the animal, not to avert the 
attack by the animal on him hut probably 
because he wanted to kill the animal. 
The point as to whether the accused shot 
the tiger to avert the attack hy the 
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animal on him or whether he found it, 
does not seem to me to be of any im- 
portanoe for the purpose of this ease. Broadly 
speakitij^ it is a ease in which the accused, 
with a view to protect his property, went to 
the forest, tracked ind shot the tiger. 
He did this, however, without a license 
as required by the rules to which I have 
referred, and the whole point in the case 
is whether the prohibition under rule 3 
(a) against hunting and shooting without 
a license is absolute. After a careful con- 
sideration of the rules, it seems to me 
that under rule 3 (a) hunting and 

shooting are prohibited except under a 
license to be obtained from the con- 
servator of forests. Such a license was 
not obtained. 

Whether it is necessary, for the purpose 
of strict conservation or for the preservation of 
animals which are becoming rare or for both 
these purposes, to prohibit hunting and 
shooting in a reserved forest except under 
a license, so as to prevent a person from 
hunting and shooting without a license a 
tiger or any other wild animal even for the 
protection of his property or person, is a 
question which the Local Government 
have to consider and decide. It is really 
a question of policy under the Indian 
Forest Act upon which 1 express no 
opinion. 

1 feel clear, however, that without a 
license, even under the circumstances 
under which the accused is found to have acted, 
he cannot hunt or shoot in a reserved 
forest to which these rules have been 
made applicable. I am, therefore, of opinion 
that the conviction under section 25 (t) 

must be affirmed. 

Having regard to the fact that the ac- 
cused acted in a manner in which a person, 
whose cattle were killed by a tiger, would 
naturally act, I think that a nominal sentence 
would be sufficient in this case. Accord- 
ingly I reduce the fine to one rupee 
and direct the excess, if paid, to be re*- 
funded. 

I see no reason to disturb the order 
relating to the akin. 

Marten, J. — I think the accused here has 
committed a technical offence for which a 
nominal penalty of 6ne is adequate. He 
committed an oSence, namely, that of 
hunting and shooting in a reserved forest, 


because he deliberately went into this 
forest in search of this tiger which he 
eventually shot. Whether at or about the 
actual moment of shooting, the tiger at- 
tacked him or he attacked the tiger seems 
to me irrelevant. Personally I rather read 
the Magistrate’s observations as to self- 
defence to refer to a hypothetical case, 
where a man is walking in a reserved 
forest quite innocently though possibly 
armed with a gun and is then suddenly 
attacked by a wild animal which he has 
no license to shoot. Even in such a case 
the Magistrate raises the doubt whether 
technically an offence whould not be 
committed under this Act. But turning 
to the facts of the present case, I call 
it a technical offence because this man, 
viz., the accused, did not go into the 
forest in the more ordinary sense of hunt- 
ing and shooting, viz,, for sport. He went 
for the protection of his property, for it 
appears to be uncontradicted that he had 
already suffered very serious loss in his 
cattle and other animals by the attacks 
of this particular tiger. I do not know 
how much longer he can reasonably be 
supposed to go on suffering these losses, 
and under all the circumstances of the 
case, I think the justice of the case will 
be met by reducing the tine to one 
rupee. 

The order as regards the skin of course 
stands. 

Sentence reduced. 


ALLAHABAD HIGH COURT. 

Criminal Misgellankous No. 11 or 

1911. 

January 30, 1918. 

Present: — Justice Sir Edward Knox, Kt. 

MAOAN LAL — Accused — Applicant 
versus 

GANESH PRASAD — Complainant — 
Opposite Party. 

Criminal Procedure Code (Act V of 1898^, s, 526 — 
Penal Code (Act XLV of 1860J, 8, 211 — False charge 
of offence made with intent to injure — Cornffetent Tribu- 
nal — Honorary Magistrate, whether competent — Un- 
necessary adjournments — Transfer, ground jor, 

A charge of an offence falling under the second 
clause of section 211 of the Penal Codo should no 
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lu' ^<'ni t’or trial or in<|uiry to an iloiiorary Muf^is- 
Iratt' haviii*; no fxpiM'irnoo of cTiiriiiiul trials, ainl the 
iinTc fart of tlio Ma^nstrate inakiiij^ unnecessary 
ndjourjiuiciils in tlie inquiry or h-ijil of .mieh a. c*asi* 
jy a siitlioiem .c;rouinl for the tnuisfer of tlie ease 
from liis Court. 

Criminal miflcellaneous applioatioii for 
transfer from the Court of an Honorary 
Magistrate, First Class, Allahabad. 

Mr. P. Ij. Banerji^ for the Applicant. 

Mr. C. Mukerji^ for the Opposite 
Party. 

JUDGMENT — This is an application 
presented to this Court under section 52G 
of the Code of Criminal Procedure. 1 am 
asked that the case of Magan Lai verms 
Ganesh Prasad now pending in the Court 
of Raja Partab liahadur. Honorary Magis- 
trate, first class, Allahabad, be either direct- 
ed to bo committed for trial to the Court 
of Session, or transferred for trial to some 
other competent Magistrate. From the 
affidavit filed in connection with this ap- 
plication it appears that Magan Lil was 
tried in the Court of the Joint Magistrate 
of Allahabad on the complaint of Ganesh 
Prasad charging Magan Lil with offences 
under sections 409 and 420 of the Indian 
Penal Code, Magan Lai was acquitted 
after trial by the Joint Magistrate. He 
then obtained sanction from the Joint 
Magistrate’s Court to prosecute Ganesh 
Prasad for having falsely charged him with 
offences under sections 409 and 420 of the 
Indian Penal Code. The case was trans- 
ferred by the Joint Magistrate of Allaha- 
bad to the Court of Raja Partab Bahadur, 
Honorary Magistrate, first class, Allahabad, 
and came to his Court on the 21st of 
August 1917. It has been, therefore, pend- 
ing for about four months and is still 
incomplete. The ground urged for trans- 
fer or for the order prayed for is inter 
alia that the learned Honorary Magistrate 
does not know the English language and 
the applicant deponent i.s put to trouble 
and expense in being made to file transla- 
tions from English judgments into Urdu, 
and that there have been already several 
unnecessary adjournments due to the fact 
that the learned Magistrate begins his 
sittings between 3 and 4 p. m. A further 
contention is raised in the affidavit that the 
Honorary Magistrate has kept the case for 
trial in his Court, although he has no juris- 
diction to try it. I have examined the 


statement made by the complainant Ganesh 
Prasad when be first made his complaint. 
There is no doubt that be did charge 
Magan Lai with offences under sections 
409 and 420 of the Indian Penal Code. It 
is alleged that that complaint was a false 
one. If so, it was a false complaint of 
these specific offences, and was, therefore, a 
false complaint falling within the second 
paragraph of section 211 of the Indian 
Penal Code. Criminal proceedings were 
instituted upon a oimplaint of an offence 
punishable with tran.sp >rtation for life or 
imprisonment of either description for a 
term which may extend to ten years. If 
the complaint was a false one, of course 
it is clearly to be understood that 1 commit 
myself to no opinion of any kind as to whether 
the charge was true or false, the charge 
and the criminal proceedings ensuing there- 
from were of a very serious nature It is 
a c.aae which ought to b:i tried either by 
a Court of iSesgion or at any rate by a 
Magistrate of considerable experience, and 
it is not a case of the kind that should 
have been sent for trial to an Honorary 
Magistrate who does not appear to have bad 
much experience in the trial of criminal 
cases, 1 say this because on looking to the 
order-sheet i find adjournments and cross- 
examinations allowed which are never intend- 
ed by law and which should fiever be 
granted by any Magistrate of experience. 
Ihnd that Die complainant was cross examin- 
ed oil four different occasions, and this is a 
mere sample of the kind of procedure which 
received the sanction of the Honorary 
Magistrate. The mere fact that the enquiry 
or so-called trial has lasted for nearly four 
months calls for the case being removed 
from the Court of the Honorary Magis- 
trate and tried by some one of experience 
in these matters. 1 understand that all 
the evidence for the prosecution has been 
taken, and 1 direct that the case be now 
committed for trial to the Court of Session 
on the charge of instituting or causing to 
be instituted a false charge of offenoes 
under sections 409 and 420 of the Indian 
Penal Code and, therefore., falling within 
the second clause of section 211 of the 
Indian Penal Code, a case which is triable 
by a Court of Session. Let the record be 
returned. 


Record returned. 
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MA.DRA.S inGH COURT. 

Criminal Revision Case No. 677 of 
1917. 

Criminal Revision Petition No. 536 
OK 1917. 

February 14, 1918. 

Prenent: — Mr, Justice Abdur Rahim and Mr. 

Justioe Napier. 

RAGHLIVTALU NAIGKFR— Complainant- 
Petitioner 
versus 

StNGARAM AND another — Aocdsed — 
Respondents. 

Cri initial Procedure Cude Act ss.24!lf 

2ij9 — Summons rase and irarrant case tried together 
— Dismissal of case jar default of prnseca fiout effect of 
— Procedure— Penal Code (.IW XLV of IS60), ss. 
3r)2, 50 A 

On ilio day lixi'd tor l lio lunirini** of a t'oinplaiuf- 
iiiidor sections 352 and 504, Iridiaa Penal Code, the 
complainant was ahsent and the Miigist rate passed 
the followiiif^ order: ‘Corn plai riant absent. Accused 
discharged’: 

Il(ddf tJiat as tliero was only one case before the 
Court, tlie Magistrate innsD be dt'crned to have 
acted under section 259, Criminal Pr(»c(‘dnro Code, 
and that the order did no! operate a.s an acquittal 
of the accused even in reep<‘ct of the oflence under 
section 3rf2, Indian Penal Code'. [)>. 518, cols. 1 & 2.] 

Where there a* (? t wo tilTeiuM'.s complained of, one 
of which is triable as a summons ea.s«* and tlie other 
as a warrant ease, both ari.sing out of the same 
transaction, the Court cannot separate the two, 
applying two kinds of jirocedore, hut should adopt 
the iirotu'dure relating to the graver charge, /. e., the 
wa.rranr ca.se. [ p, 518, col. 2.] 

Pei’ XapU:i\ J. — Unless the Court choo.ses to sepa- 
ratf* the two t)tb*iic(‘s ainl ttike tliern up, one as a 
warrant case and tlie other as a summons case, the 
fact that one of Mn? offences complained of and 
tried hy him is punishaliie by six monib.s’ imprisoiN 
ment or lo.ss does not make tliat part of the trial 
a summons case. [p. 518, col. 2; p. 5in, c<d. 1 ] 

Petition, under seotionR 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order 
of the Court of the 3rd Pre.sidenoy Magis- 
trate, George Town, Madras, in Calendar Case 
No. 15911 of 1917. 

FACTS of the ease appear from the 
judgment. 

Mr, E. hi, Aiyangar (for Mr. M. Nara- 
simham)^ for the Petitioner, argued that 
the lower Court was wrong in treating the 
order as an acquittal under the lesser 
charge. Both the offences were to be 
tried together and the order must be 
deemed to have been passed with refer- 
ence to the grayer charge. The Magistrate 


could not, and did not, intend to split up the 
charges at that stage. 

Mr. IF. V, Eangasnmi Aiyangar. for the 
Accused, contended that as it was in the 
Magistrate’s option to try them as two 
separate charges, it must be presumed that 
he did so and so far as the offence under 
section 352 was concerned, there was! an 
acquittal. 

The Crown Prosecutor, for the Crown. 
ORDER. 

Ardor Rahim, J. — A complaint was made 
under sections 352 and 504, Indian Penal 
Code, before the 2nd Presidency Magistrate. 
On the date fixed for the case the com- 
plainant was absent and the Magistrate 
discharged the accused. Then a fresh com- 
plaint was lodged with reference to the 
same transaction before the 3rd Presidency 
Magistrate and he held that so far as 
the offence under section 352, Indian Penal 
Code, was concerned, the order of the 2nd 
Presidency Magistrate operated as an ac- 
quittal and that the case should be proceeded 
with only with reference to the offence 
under section 504, Indian Penal Code. 
We are asked to consider whether the 
order of the 3rd Pre.sidenoy Magistrate 
that there has been an acquittal within 
the meaning of the law with respect to 
the charge under section 352 by reason 
of the previous order of the 2nd Presidency 
Magistrate, is right. 

The case relating to an offence under 
section 352 is a sumoions case, inasmuch 
as the punishment for such an offence is 
not more than 6 months’ imprisonment, 
while the case relating to section 504, 
Indian Penal Code, is a warrant case, the 
punishment under this section baing more 
than 6 months' imprisonment. It has been 
ruled in Rajnarain Koonwar v. Lala TamoU 
Baut (1) that where there are two offences 
complained of, one of which is triable as 
a warrant case and the other as a summons 
case, the proper procedure to be followed 
is that relating to the greater charge, namely, 
that of a warrant case. There is no express 
provision in the Criminal Procedure Code 
with reference to this matter. The learned 
Judges of the Calcutta High Court apparent- 
ly proceeded on a general principle that 

(1) 11 C. 91; 6 fnd. Dec. (n. s.) 819 
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the procedure to be followed should be 
that laid down with reference to the 
major charge and not the more summary 
procedure with reference to the minor 
offence. Now the Magistrate under 
section 235 of the Criminal Procedure 
Code is empowered, where more than one 
offence has been committed by a person 
by a series of acts so connected together 
as to form the same transaction, to try 
all the offences at one trial or separately. 
Here the transaction in which the two 
offences are alleged to have been committed 
was undoubtedly one and the same and 
the Magistrate could, therefore, try both the 
offences at one trial. 

Then the question is whether he treated 
the case before him as a summons case 
or a warrant case, or as two cases, one a 
summons case and the other a warrant 
case. It seems to me that if he wanted 
to try the two offences together, the case 
would be one and not two separate cases: 
and the punishment which could be awarded 
against the accused in such a case would 
be mere than 6 months’ imprisonment and 
that would bring it within the definition 
of a warrant case. It has been pointed 
out by the learned Pleader for the accused 
that the complainant was absent when 
the case was taken up and he argues that 
it was open to the Magistrate at that 
stage to separate the two charges and try 
them as two different oases, one a summons 
case and the other a warrant case, and 
that we must presume that he did so 
and, therefore, his order of discharge must 
be taken to amount to an acquittal with 
reference to the offence under section 352 
But the Magistrate passed only one order, 
“complainant absent. Accused discharged.” 
If he was, as suggested by the learned Pleader 
for the accused, treating the matter for trial 
before him as two separate cases and 
wanted to deal with the charge under 
section 352, Indain Penal Code, under section 
247 of the Criminal Procedure Code, the 
proper order for him to pass would have 
been one of acquittal. But he did not 
pass any such order. The order he passed 
was one of discharge, which would be the 
proper one if he treated the case before 
him as a warrant case coming under sec- 
tion 259, Criminal Procedure Code, which 
authorises him, in the absence of the com- 


plainant in a warrant case, to discharge 
the accused if the offence complained of 
was oompoundable. It would prima jacie 
be unreasonable to suppose that where 
there are two charges arising out of the 
same transaction the Magistrate would 
think of separating the two, applying 
thereto two kinds of procedure. There 
was one transaction in the course of which 
the two offences are alleged to have been 
committed and in such a case the proper 
procedure, ordinarily speaking, is to have 
one trial; and then, as laid down in 
Bajnarain Konnwar v. Lala Tarnoh iiuut (1), 
the case ought to be treated for purposes of 
procedure to be followed as a warrant 
case having regard to the graver charge. 
This rule has been followed in Hallahandi 
Sobfianadri, In re (2) by a learned Judge of 
this Court sitting singly and also in Hossein 
Sardar v. Kalu Sardar (3). It is also 
mentioned with approval in Samsudin, In re 
(4). I would, therefore, set aside the order 
of the 3rd Presidency Magistrate in so 
far as it holds that the order of the 2nd 
Presidency Magistrate dated the 27 th 
August 1917 amounts to an acquittal of 
the offence under section 352, Indian Penal 
Code. 

Napier, J. — 1 agree. In my opinion 
there was no summons case before the 
2nd Presidency Magistrate at all. The 
Magistrate took the complaint on his file, 
a number was given to it and he was 
prepared to hear it. The complainant was 
absent and he passed an order which was 
undoubtedly intended to be an order under 
section 259 of the Criminal Procedure 
Code. It is therefore, clear to me that he 
was trying the whole case as a warrant 
case. The definition section does not 
speak of summons offences and warrant 
offences but of summons cases and warrant 
cases, and has reference to the case be- 
fore the Court. Where the Code deals 
with offences it divides them into oogni*- 
able and noti-oognizable, but where it is 
dealing with procedure then it speaks not 
of offences but of cases. I am, therefore, 
satisfied that, unless the Magistrate chooses 
to separate the two offences which are 

(2) 29 Ind. CaH. 39 M. 503; 2 L. W. 674; 18 M. 
L. T. 92; (19 6) M. W. N. 54(5; 16Cr. L. J. 540. 

(.3) 29 C. 481; 6 C. W. N. 699. 

(4) 22 B. 711; 11 livl. Dee. (n. b.) 1056. 
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oomplained of and take them ap, one as 
a warrant case and the other as a sam- 
mons ease, the fact that one of the 
ofPenoes complained of and tried by him in 
one case is one punishable by 6 months or 
less does not make that part of tlie trial 
a summons case. In this view it seems 
to me that the Magfistrate had no option 
bat to pass an order under section 259 
if he decided to dispose of the case and 
that it was not open to him to apply the 
procedure which is only applicable where 
he is in fact trying a summons oase^ namely, 
the procedure under section 247. For 
these reasons I agree with the order pro- 
posed by my learned brother. 

M. c. P. 

( )rder set aside. 


ALLAHABAD lllGE COUBT. 
Criminal Appeal No 873 of 1917. 
February 20, 1918. 

Pr^’sent : — Justice Sir George Knox, Kt., 
and Mr. Justice Walsh. 

MAH A RAM and othsks — Appellants 
versus 

FjMPRROR —Opposite Party, 

Chi'iatUiii Mirrui'jti Act (Xr<»f 8,68 — 

^ Christinn raligiun\in •(tninj <if — Act^ scopn of 
— 8 GS, (Lpplicnbilitif oj — Ch*‘istmii ni'H'riiiny accord- 
ing to [Hu hi rites — Ojfencc —lubn-prctafion n/ Statutes 
— Estoppalf doctrine of, whether applies to Criminal 
La 10. 

PorKnoXfJ . — Tho njirhstifiii Marmf^c Act has to 
bo BO ooustruod that no caso ho liold to full within 
it which (loos not full boMi witliiii tlic reasonablo 
moaning of its torms and within tlui Hpirit and aojpe 
ot* the onactmont. No violonoo must b(j doiio to its 
language in order to bring people w’itliin it, hut 
rather care must bo taken that no one is brought 
within it who is not within its express language, [p* 
620, col. 1.] 

It is not compotont to a Court to extend tho words 
of an enactment by construction, [p. 62d, ool. 1.] 

Tho intorproiiition to bo ])Incod upon the ’words 
of section 68 of the Christian Marriage Act mast be 
one 'whicli harmonises with tlio context aud pro- 
motes in tlio fullest matnier the policy and object 
of the Legislature, [p. 620, (uds. 1 A' 2.J 

Tho word hneans’ in section 3 of the Christian 
Marriugt' Act is an inclusive term and, tlioreforo, no 
one except a person avlo professes the Christian 
religion, oomos within the purview of section 68 of 

the Act. [p. 520, col. 2; p, 621, ool 1.] 


A person is not a ‘porsofi professing the Christian 
religioTi’ within the mooning of Act XA' of 1872, 
simply because he is baptised as an infant, wlion he 
has no possihility of saying to the world what is the 
faith to which he belongs, nor can any importance 
Ik; attached *to tin; fact that he attends a Christian 
school. Tin; dressing as a Christian, especially in 
the Hhanyi idass, is not conclusive on the point either. 
[ p. 522, cols, I A 2. 1 

A ]>c*rs(>ii cannot be; said to proiess tho Christian, 
religion if at the time of his marriage he performs 
devi kn pujn. 522, col. 2.J 

Qu:rrc . — Whether section 68 of Act XV of 1872 Avaa 
intended to penalise marriages other than those 
intended Ia) bo or piiri)orting to be marriages under 
the Act. [p. 622, col. 2.J 

Per Walsh, J.— A person, wdio on the. evn of hig 
marriage resists all pressure and persuasion to Ik? 
married as a Christian by a Christian ceremony and 
who, having by birth and connection other religions 
aaaociaiione, deliberately d(;cidos to marry a sweeper 
according to swoopei* rites and does public worship 
to Hindu gods in the presence of his i*elativeB and 
friends, is not ‘a person professing the Christian 
religion’ within tlie moaning of section 3 of the 
Christian Marriage Act, [p. 622, col. 2.] 

The principle of estoppel has no pi act; in tim 
criminal law and tho idea of a Christian by estoppel 
is a contradiction in terms, [p. 623, col. I.j 

The object of Act XV of 1872 is not to prevent 
people marrying as they wish, but to^ enable tlieni 
to protect themselves and their posterity by a law- 
ful ami l)icj(ling marriage if th(*y wish to bo married 
n.s Christiniis. [p. 523, col.l ] 

There is no (?vprcss prohibition preventing .a 
professing Ohri.stiaii from doing violence to bis faith 
aud marrying a non-Christian by a non-Christiaii 
ceremony, [p 523, col. 2.J 

Section 68 of tie* Obristian Marriage Act do('S 
not make it criminal for a professing Cliristiaii to 
marry by a ceremony whioli i.s void under section 
4 of the Act. [p 5’J3, col. 2.] 

It refers to a elas.s of perflon.s W'ho solemiii/.e or 
proftsss to solemriise a Chris! inn miirringe under tbe 
Act not being antbori/cd by sec.tion 5 to do so. [p. 
624, col. 1] 

Oriminal appeal from the order of the 
Additional Session.N Judge, Mainpuri, dated 
the I7th September 1917. 

MesBre. Nthal Ohond and B ileskwiri PfasiiJ^ 
for the Appellants. 

Messrs. A, E, /fjyysj? (Government Adovoate) 
and if. K. Sorahji, for the Crown. 

JUDGMENT. 

Kncx, J.— Maha Ram, who described him. 
self as eon of Kallu, by caste a sweeper, 
Mangli son of Sunder, sweeper, and Baohhan 
son of Laiq, sweeper, have been convicted of 
an ofFenoe under section 68 of Act No. XV 
of 187i!. In the case of Maha Ram section 
109 of the Indian Penal Code is to be read 
with section 68 of Act No, XV of 1872. 

The case for the prosecution is that Maha 
Bam is a Christian; that on the 3rd of 
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June 1917 he was married to the 
daughter of one Shib Lai a Bhangi and 
that Baohhan and Mangli were “Mans” or 
ao* sailed priests of the sweeper class who 
solemnised the marriage according to Bhangi 
rites. The assessors gave it as their 
opinion that Maha Ram was not a Christian 
ar.d that therefore nc offence under section 
68 of Act No. XV of 1872 had been 
committed. The learned Sessions Judge, 
however, was of a different opinion. He 
found the accused persons guilty and 
sentenced them each to undergo rigorous 
imprisonment for a term of one year. 
The appellants have been represented in 
this Court by learned Counsel. The con- 
tention on behalf of the appellants is that 
section 68 of the Christian Marriage Act 
does not apply; that Maha Ram was not 
a Christian at the time of his marriage; 
and that it is not proved that Bach ban 
and Mangli solemnised the marriage. The 
first point) therefore, that arises for con* 
sideration is whether Maha Ram was at 
the time of the marriage a Christian. 

Act No. XV of 1872 (and specially the 
section concerned, a section imposing what 
may amount to a very severe punishment) 
has, under the well-known rules for con- 
struction in such cases, to be .so construed 
that no case be held to fall within it 
which does not fall both within the reason- 
able meaning of its terms and witliin 
the spirit and scope of the enactment. No 
violence must be done to its language in 
order to bring people within it, but rather 
care must be taken that no one is brought 
within it who is not within its express 
language: London County Council v. Ayles^ 
hury Dairy Company (1). As Abbott, C. J., 
pointed out in Proctor v. Mamvaring (2\ 
it is not competent to a Court to extend 
the words by construction. 

Now Act No. XV of 1872 was an Act 
to consolidate and amend the law relating 
to the solemnisation in India of the 
marriages of Christians. This was the 
legislative intent, and it will have to be 
seen that the interpretation placed upon 
the words in this section is one which 
harmonises with the context and promotes 

(1) (1898) 1 (^. B. 106j 67 L. J. Q. B. 24; 77 L. T. 
440; 61 J. P. 769. 

(2) (1819) 3 B. J' Aid. 146 at p. 148; 106 K. U. 616. 


in the fullest manner the policy and ob- 
ject of the Legislature. 

The term “Christian” is interpreted in 
section 3 of the Act and runs as follows: 
“The expression 'Christians' means per- 
sons professing the Christian religion.” The 
use of the word “means” in this passage 
shows that the definition is a hard and 
fast definition and that no other meaning 
can be assigned to the expression than is 
put down in the definition: Cough v. 

Cough (3) and Bristol Trams Carriage Go, 
V. Bristol Corporation (4). In several .sections 
of the Act, as for instance, sections 2.3, 37, etc. 
another term is used, namely, ''Native Chris- 
tians'' also there is a part of the Act 
which is entitled “Marriage of Native 
Christians” and which extends from sec- 
tion 60 to section 65 of Act No. XV 
of 1872. 

Section 3 interprets the expression “Native 
Christian.” The meaning given to this 
latter expre.SBion is different from the 
meaning given by the Act to the expre.S8ion 
“Christian”. It includes the Christian 
descendants of natives of India converted to 
Christianity as well as such converts. If 
the Legislature had contemplated applying 
section 68 to a Christian, i, 6 ., a person 
professing the Christian religion and had 
wished to comprehend within it a Christian 
descendant of a native of India, it would have 
been easy to provide for this in section 68. 
That no .such provision was made confines 
section 68 strictly to persons who at the 
time of marriage were persons professing 
the Christian religion. It is important to 
notice this, as occasionally in the argument 
on behalf of the prosecution an attempt 
was made to contend that section 68 ap- 
plied not only to a Christian but also to 
a Native Christian. 1 am unable to accept" 
this contention and 1 hold that the issue 
which 1 have to decide is whether Maha 
Ram at the time when he was married 
to the daughter of Shib Lai was or was 
not a person professing the Chri.qtian 
religion. Again 1 repeat the word “means” 
which is to bo found in section 3 is an 


(3) (1891) 2 Q. B. 665; 60 h. J, Q, B. 726; 65 L. T. 
110; 39 W. R. 593; 55 J. P. 807. 

(4) (1890) 69 L. J. Q. B. 441 al p.449; 25 Q. B. D. 
427; 63 L T. 177; 38 W. R. 693; 65 J. P. 63, 



INDIAN GASES. 


521 


Vol. XLV] 

MAHA RAM V, EMPEROR. 

iDolasive term and, therefore, no one except 
a persoi; who professes the Christian re- 
ligion comes within the purview of section 68. 

This drives me hack upon the necessity 
of deciding who is a person who professes the 
Christian religion. 

I have not been referred to, nor have 
I been able to 6nd, any) precedent which 
lays down clearly what meaning is to be 
attached to the words “profession of 
Christianity”. 

Murray in the Oxford Dictionary, Volume 
VII (I90y), interprets it thus: — 

To affirm or declare one’s faith in or an 
allegiance to ; to acknowledge or formally 
recognise as an object of faith or belief (a 
religion, principle, rule of action, God, Christ, 
a saint, etc.”) 

In the case before us we have not to 
deal with a person of an immature age or 
one who for any reason is unable to give a 
reasonable account of the faith that he holds, 
e. g.f an orphan of tender years in a school, 
etc. For several years Maha Ram has been 
a grown up lad mixing in village in school 
life. There must have been many oppor- 
tunities for observing and noting what 
he acknowledged or formally recognised as an 
object of faith or belief, and 1 should expect 
to have been referred to abundant evidence 
on this point. He is the son of one Kallu, 

Regarding Kallu the evidence is that he 
was elected to the position of elder in the 
Presbyterian Church ; that he was or- 
dained by the Presbytery ; that he can under 
certain circumstances administer sacraments ; 
that he is a moderator every year; that he 
has been confirmed; that he aits upon session 
as sir punch of a local church ; that he was an 
officiating elder up to and after the marriage 
of Maha Ram ; that he was an outspoken 
preacher ; that he prayed and preached 
Christianity; that he taught Christianity in 
his own village and in adjoining villages ; 
that on one occasion when a Thanedar said 
he would not believe Kallu to be a Chris- 
tian unless he prayed, Kallu offered up 
prayers in public. All this is strong prima 
jacie evidence of his having been a person 
who professed the Christian religion. 

The same might be said of evidence given 
regarding Bachhan and Mangli. It does 
gc into as many details, but it gives speoiho 
instances where these men “ professed ” the 
Christian religion. I have searched \n yain 


for similar definite and specific information 
in the case of Maha Ram. There is evidence 
which points the other way, for whatever it 
is worth. It seems to me of very little 
value and so I do not go into it. 

The evidence upon this point given by the 
Crown consists of evidence given by ; — 

(1) The Rev. A. W. Moore, a Minister of 
the Presbyterian Church and a Missionary in 
charge of the Mission at Mainpuri ; 

(2) Isa Das, the own brother of Maha Ram; 

(3) Sunder, who says that he became a 
Christian some 6ve years ago ; 

(4) Behari ; 

(5) The Rev. W. T. Mitchell, Missionary 
at Mainpuri; 

(6) Madan Lai, a petition-writer. 

The evidence of the Rev. A. W, Moore is 
to the effect that Maha Ram is a Christian 
and that Bachhan and Mangli are also 
Christians. When cross-examined as to the 
meaning of this word Mr. Moore says : “ We 
call a man Christian though not con6rmed 
or professing the Christian religion; ’’further 
on, while saying that Bachhan and Mangli 
had both to his knowledge professed Chris- 
tianity, he does not make the same statement 
regarding Maha Ram. All that he says about 
Maha Ram is that his name was entered in 
the Baptismal Register, which sacrament was 
apparently administered at. the time when 
Maha Ram was a babe 3 years old, that he never 
up to the time of his marriage told the witness 
that he was not a Christian, and that though 
he has seen him since his marriage he 
has not denied that he is a Christian. 
When the witness on one occasion said 
to him that judging by the clothes be 
wore no one would take him for a Hindu, 
he laughed and said “no”. The witness got 
Maha Ram entered in the Industrial School 
at Parrukhabad to learn carpentry. He was 
at the school up to within 2 or 3 days of 
the wedding. The school is for Christian boys 
only and witness sent him there as a Christian. 
This is all upon the point. It does not 
appear then from the evidence of this wit- 
ness that Maha Ram ever took part in 
Church ceremonies such as prayers and the 
like. 

The next evidence in point of importance 
is that of Rev. W. T, Mitchell. He baptis- 
ed Maha Ram when he was 3 years old. 
In his examination-in-chief this witness says 
that Maha Ram when be wi^s in the school 
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Rt Mainpuri professed to be a Christian ; 
that he took part in ohuroh ritual a little 
before March 1915, but the witness does not 
specify what part or what particular ritual. 
In cross-examination this witness says that 
while all the brothers and sisters of Maha 
Ram had been baptized they have, with 
the exception of one brother the witness 
Isa Das, been married according to Bhangi 
rites. They have not strictly adhered to 
the tenets of Christianity. 

Tsa Das the brother of Maha Ram gave 
it as his deposition that Maha Ram is a 
Christian. He never knew that Maha Ram 
had renounced Christianity. In cross-exami- 
nation he had to admit that he lived apart 
from Maha Ram and that one of his sisters 
was married according to Bhangi rites. 

The rest of the evidence for the Crown 
is of little impojtance. It is, however, 
abundantly apparent from it that Maha Ram 
had given it out that he intended to have 
his marriage solemnised according to Bhangi 
rites. Much attempt was made to dissuade 
him and his father from doing this, but 
the persuations were in vain and it appears 
from the evidence of Mr. Moore that in a 
marriage solemnised according to Bhangi 
rites idolatry takes place and deci ka 
puia or the worship of the goddess devi is gone 
through. 

In brief then it would appear from the 
above evidence that no distinct * ‘profession’’ 
of the Christian religion is attributed to Maha 
Ram beyond the fact that he dressed as 
a Christian, that when he was at the school 
at Fatehgarh he wrote one or more letters in 
which he called himself Mahbuh Masih. He 
had never been admitted to sacrament and 
according to the witness Moore such admis- 
sion depends upon a confession of faith. 
This Maha Ram has never been shown to 
have made. His brothers and sisters with 
the exception of Isa Das are all persons 
who have been married with Bhangi rites 
and at such a marriage an open profession 
of idolatry is made before witnesses. 

1 am not prepared to hold that a person 
is a person professing the Christian religion 
within the meaning of Act XV of 1872 
simply because he is baptised as an infant, 
when he has no possibility of saying to the 
world what is the faith to which he belongs, 
nor do I attach any particular value to the 
fact that he attends a Christian sohool, 


The learned Counsel for the Crown wished 
me to hold that a per.son who took the 
advantages supplied by a Christian school 
was estopped by his conduct from profess- 
ing that he was not a Christian. The 
dressing as a Christian seems also to me 
very far from being oonclusiv'e on this point 
especially in a class of persons who belong to 
the Bhangi class. The furthest point urged 
in this direction by the prosecution is per- 
haps the writing of letters under the title 
of Mahhuh Masih; but no letter was produced 
nor was it shown that letters so written 
were at all of a public nature. On the 
other hand we have undoubtedly a profession 
ill the case of his performing davi ka puja 
at the time of his marriage. That act was 
undoubtedly a profession, an act entirely 
inconsistent with 1 might add lepugnant to, 
the view that the person performing it was a 
person professing the Christian religion I 
am not satisfied, therefore, that at the time 
when this marriage was solemnised Maha 
Ram was a Christian. 

Holding as I do that Maha Ram was 
not a Christian at the time of this 
marriage, it follows that no offence under 
the Act was committed on the 3rd of June 
1917, either by the so called principals 

Managli and Bichhan or by the abettor 

Maha Ram. 

1 do not consider it necessary to go 

into the question whether section 68 of 
Act No. XV of 1872 was intended to 
penalise marriages other than those in- 

tended to be or purporting to be marriages 
under the Indian Christian Marriage Act, 
1872. It seems extremely doubtful whe- 
ther it was so, but as I have said before 
the question does not arise for decision in 
this case. 

Walsh, J. — I entirely agree. I should 
hold, apart altogether from the general 
history of Maha Ram to which my brother 
has referred, that when a person on the 
eve of his marriage resists all pressure 
and persuasion to be married as a 
Christian by a Christian ceremony, and, 
having by birth and connection other 
religious associations, deliberately decides 
to marry a sweeper, according to sweeper 
rites, and does public worship to Hindu 
gods in the presence of his relations and 
friends, he is not “a person professing 

the Christian religion.” 
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Mr. ^^Sorabji contended that Maha iiani 
was ‘ estopped” from denying his Chris- 
tianiiy. Apart from the fact that the 
prinoiple of estoppel has no place in the 
oriminal law, the idea of a “ Christian 
by estoppel’ is a oontradiotion in terms. 

The wider question, as to the real 
ambit of section 6S of the Indian 
Christian Marriage Act of 1872, is really 
involved in what we have decided and I 
propose to state my views about it for 
the following reasons. The ease for the 
prosecution was argued mainly upon that 
ground; the learned Sessions Judge who 
decided this ease obviously did not like 
it, but felt himself bound to follow the 
decision in Kolandai Velu v. Deqtiidt (5); 
there has already been a division of judicial 
vipinion on the subject ; the question is 
one of public importance; 1 entertain no 
doubt upon it, and 1 think that prosecu- 
tions like the present should be dis- 

couraged. 

It is important to consider the scope 
and object of this legislation. It is a 

consolidating and amending Act, replacing 
the English Acts of 1818 and 1851 
relating to marriages in India, and the 
Indian Acta of 1852, 18(35 and 186G 

dealing with the same subject. These 
were enabling Statutes providing special 
conditions appropriate to the special 

circumstances and difficulties which are 
likely from time to time to confront 

those in India who wish to be married 
by Christian marriage. The history of 
the legislation shows tliat doubts bad 

arisen as to the validity of certain mar- 
riages, and it was clearly intended to 

facilitate such marriages and to validate 
them and at the same time to guard 

them by strict requirements. The legisla- 
tion is not unlike the Foreign Marriages 
Act in England. The object of the Act 
is not to prevent people marrying as 
they wish, but to enable them to protect 
themselves and their po.sterity by a lawful 
and binding marriage if they wish to be 
married as Christians. The Act is to be 
called the Indian Christian Marriage Act, 


(5) 41 liid. Has. 661; 40 M. H)30; 33 M. L. J. 113; 
6 L. W. Ili6; 22 M. L. T. 163; (1917) M. W. N. 689; 18 
0r.L.J,R4o (F. B.). 


and, in my opinion, it deals with Christian 
marriages and Christian marriages alone. 
In future such marriages can only be 
lawfully effected under ibis Act. If they 
are not solemnized by one of the persons 
described in section 5, they are made 
void by section 4. The Act does not 
prohibit even a professing Christian from 
marrying otherwise than under the Act 
if be wishes to do so. 

We, therefore, start wi(h this that there 
is no express prohibition preventing a 
professing Christian from doing violence 
to his faith and marrying a non-Christian 
by a non- Christian ceremony. His marriage 
may not be valid by English Law as a 
Christian marriage in India, but it is not 
forbidden to him. It would be a startling 
result of this Act, if such a person .being 
free to choose and not prohibited from 
marrying otherwise than by a Christian 
marriage, should find himself liable to 
transportation for abetting the person 
who marries him. 

An analysi.s of Part VII of the Act, 
which deals with penalties, shows that 
such penalties are in the main directed 
against the offence of either one party or 
the other, or the oflBciating celebrant, or 
the official who may lawfully authorize the 
celebrant, wilfully and falsely doing some 
ai?t in pretended pursuance of the Statute 
which probably would, and certainly 
might, render the whole proceeding invalid. 
Omitting section tS for the moment, 
every other offence dealt with is an act 
done which the Act requires to be done, 
and which is done either by a person 
lawfully authorized but by unlawful means, 
or by lawful means by an unauthorised 
per.son. 

Turning to section 1)8 it is to be noted 
that the section does not mate it criminal 
for a professing Christian to marry by a 
ceremony which is void under section 4. 

It is confined solely to the persons who 
.solemnize the marriage, and the Act 
makes it criminal for a person to solemnize 
a marriage who is not authorized by 
section 5 to do so. But section 5 only 
authorizes persons to solemnize Christian 
marriages, and nobody can solemnize Christian 
marriages in India who is not authorized 
by that section. Section 5 itself uses 
the word “Marriages” in the widest possible 
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sense. ‘‘Marriages’*, it enaots, “may be solem- 
nized in India,” by certain specified persons. 
But this does not mean that no other 
marriages may be solemnized in India. That 
would be an impossible contention. It must, 
therefore, mean '‘Marriages under this Aot,” or 
in other words “Christian marriages”. 1 
read section 68 therefore as referring to a 
class of persons, namely, those who solem- 
ui/e or profess to solemnize a Christian 
marriage under this Aot, not being authoriz- 
ed by section 5 to do so. I cannot believe 
that the Legislature could have intended 
to sweep into the net of the criminal 
law, through an indirect piece of legis- 
lation by reference, not only every profess- 
ing Christian who chooses not to be married 
as a Christian, but every non- Christian 
whom such person® might marry, and every 
non-Christian who took part in the solem- 
nisation or celebration. This would be con- 
trary to the ordinary mode of interpretation 
of a Statute, and would produce far- reaching 
and almost ludicrous results. I do not think 
the question turns upon . the word “solem- 
nize” 80 much as upon the object and 
scope of the Act. The case of Queen l^Jmpreas 
V. J^aul (6) decided inl89f) turned on the 
word “solemnize”. The Sessions Judge had 
acquitted on the ground that the part taken 
by the Hindu priest did not amount to solem- 
nisation. He seems to me to have been 
feeling for a way of evading the construction 
of the Aot now contended for and to have 
seized on the word “solemnisation”. The 
Appellate Court disagreed, but 1 think their 
minds were diverted from the real difficulty. 
They went on to bold that the contracting 
parties themselves ought to have been 
convicted, of abetment. As I have said, 
this is a startling result, and satisfies me 
that there must be a fallacy in the 
reasoning which reaches it. 1 have carefully 
considered, the recent case of Kolandai Vein 
V. Dequidt (b) decided by the Chief Justice 
and two Judges on a reference by Mr. Justice 
Napier. I cannot agree with it. I see 
no answer to the reasoning in Mr. Justice 
Napier’s referring order, while the Chief 
Justice slips into an apparent error. “Section 
68,” he says “merely provides a penalty 
for solemnizing or professing to solemnize 
8Uoh a marriage contrary to the provisions 
of the Act.” This is not so. It provides 

^0) 20 M. 12; 1 Weir 820; 7 Ind. Doc. (n s.) 9. 


a penalty for any person who does 
under section 5 what he is not authorized to 
do, namely, solemnize a Cbristian marriage. 

Mr. Sorab.ii urged that the intention of 
the Legislature was clear. They did not 
want the country Hooded with void mar- 
riages with all the incidental evils as 
to illegitimate children and questions of 
property and inheritance. This result would 
be equally produced by a state of con- 
cubinage not regularized by any form of 
marriage, and the interpretation contended 
for might be said rather to encourage 
concubinage. On the other hand, as was 
pointed out by the Government Advocate 
who appeared at our request so that the 
view of Government might be presented to 
us, the Madras High Court in 1910 held that 
such a marriage as the pre.=<ent may he valid by 
Hindu Law if a custom is established govern- 
ing such marriages. See Muthusami Mudnltar 
V. Masilamani (7). In that case the bride was 
a Roman Catholic. She rennfved the cross 
from her neck, and her forehead was smeared 
with holy ashes by a Brahman priest The 
trial Court spoke of “the prevalarioe of the 
practice of Hindus marrying Christian girls 
according to Hindu rites and such girls after 
their marriage following the Hindu religion ” 
The validity of the marriage was upheld by 
the Madras H igh Court. This seems ( o me an 
additional ground for differing from the 
decision of the so-called Madras Full Bench 
ill Kolondai Vein v. Dequidt (5). The result 
seems that, at pre.sent according to the law 
in Madras, a valid Hindu marriage may 
be a criminal offence, both on the part of 
the principals and on the part of those 
who celebrate it. I cannot accept this 
consequence, which illustrates very forcibly 
the importance of holding to the principle 
which my brother Knox has reiterated, of 
not straining a criminal enactment beyond 
what is included in its express terms. 

Bt the CoakT. — We admit this appeal. 
We find Mangli and Bachhan not guilty of 
the offence charged, /. e., an offence under 
section 68 of Act No XV of 1872, and 
Maha Ram of abetment of the aforesaid act 
and direct that they be released. We under- 
stand they were permitted to give bail; if 
they did give bail, the bail-bonds will be dis- 
charged. 

Appeal allowed, 

(7) 6 1ml. Cjif. 42; 33 -M. 342; 7 M. L. T. 17; 20 
L. .T. 49, 
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PUNJAB CHIEF COURT. 

Criminal Revision No. 1335 of 1917. 

March 15, 1918. 

Present: — Sir Henry Rattigan, Kt., Chief 
Judge, and Mr. Justice Wilberforoe. 

AHAD SHAH — Petitioner 
tersus 

EMPEROR — Respondent. 

Press and lU'tjist ration of Hooks Art (XXV of 18H7J, 
s.i\~^Rtftisal of Itisirict Magisirale lo anfltonticafe 
derla ra / i o n — Proceedings^ whether jn d trial — Re eision — 
Uiyh Court y power of interference of. 

A Uistrict Miigistrate, in tictinir or purporting to 
act undnr Kcction 6 of Act XXV of 1807, cannot lie 
Kaid to exercise jurisdiction as a Court, Criminal or 
Civil, nor can his ])roceedings be said to be in any 
sense judicial, [p. 627, col. 2.] 

Where, therefore, a District Magistrate ndused to 
authenticate a doclaration under section 6 i»f the 
Act: 

i/e/d, tliat tin* proceedings of tlu> Magistrate 
were |iuroly ministerial and tlif’ Chief Court had no 
]»ower to interfere with his proccedinL''s. [p. 627, 
col. 2.1 

Annie Iksant v. Kinper<>r^ .‘17 Ind. Cas. ti07; 39 M. 
1104; (1910) 2M. W. N. 497; 4 L. VV. 0>.6; 32 M. L. .1. 
J51; 18 Cr. h. .7. 239, followed. 

Petition, under sections 435 and 439 of 
the Criminal Procedure Code, for revision 
of the order of the District Magistrate, 
Lahore, dated the 7th August 1917, refusing 
to accept the declaration made by the 
petitioner under sections 5 and 6 of the 
Press and Registration of Books Act of 
1867. 

FACTS appear from the judgment. 

The Hoii’ble Mr. FazUi- Husain (with him 
Mr. Ghulam Rasul), for the Petitioner, said 
the Observer Press was originally started at 
Ludhiana in 1894 and Khwaja Ahad Shah 
was keeper of the press from the very 
beginning. In 1895 the press was removed 
to Lahore and Khwaja Ahad Shah conti- 
nued to be the keeper, but the printer was 
another man who was also the manager. 
In 1917, the services of this manager were 
dispensed with. Section 3 of Act I of 
1910 provided that if the keeper of a 
press became the printer, it was not neces- 
sary for him to deposit a security. Khwaja 
Ahad Shah, in making the recent declaration 
before the District Magistrate of Lahore 
described himself as keeper of the press 
and Counsel contended that under Act XXV 
of 1867 the Magistrate had no business 
to refuse to authenticate his declaration. 

Counsel proceeding, said the Magistrate’s 
function was a "judioiar one. 


[Rattigan, C. J., asked if Counsel had any 
authority on the point. So far as was 
apparent, the Act itself did not say so 
speoihcally.] 

That might be so, but was it likely that 
the Legislature should have intended that 
a valuable right vesting in the keeper of 
the press should be taken away by the 
executive, and there should be no authority to 
look into their action*:^ 

[Rattigan, C. J. — The question was whe- 
ther the High Court had any jurisdiction.] 

Act XXV of 1867 having made a provi- 
sion that a ‘‘Magistrate” shall authenticate 
a declaration, would the Legislature leave 
the matter to his pleasure!' The later Acts 
had not left the control entirely in the 
hands of the executive. Was it likely that 
as far back as 1867 the Legislature should 
have omitted to make any such provision ? 

[Rattigan, C. J. — The question was one 
of fact. There wa.s the Seditious Meetings 
Prevention Act, for instance, under which 
power was vested in the District Magis- 
trate to prohibit meetings and there was no 
provision to enable the High Court to 
revise that order.] 

The penalty came only under section 6 of 
that Act, where a judicial check was provided. 

[RATTia.4N, C. J.— But if a meeting was 
stopped the Court could not interfere.] 

[Mr. Petman, for the Crown, said the Act 
vested the authorityin the District Magis- 
trate, a Magistrate of the First Class and the 
Commissioner of Police. I 

Mr. FazUi-Husain said the Magistrate was 
a judicial officer. His only doubt was re- 
garding the Commissioner of Police. 

Mr, Petman, —The Magistrate was the 
equivalent in the mofussil of the Commis- 
sioner of Police who acted in the Presidency 
Towns. 

[Rattiiun, C. j..— T hat was exactly the 
point — whether the Coart had the power 
to revise the order or must leave it to the 
executive authorie.s.] 

Mr. Petman ^ — The Court had no jurisdic- 
tion. 

Mr, FazhuHusain said he was afraid it 
was rather the executive way of looking at 
the matter. If that was so, the executive 
could close down every press. 

[Rattigan, C. J.— That might be so in 
theory, but in practice it was almost un- 
thinkable that the executive would take the 
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respoimibility of shutting down every 
press, j 

Counsel said it was a very important 
point. 

[Rattigan, 0. J. — There were no authori- 
ties on the point.] 

There were. 

[FUrriGAN, C, J., said the point Counsel 
took up was that the word Magistrate’ 
imported that the proceedings were judicial. J 

That was so. What he urged was that 
here the enactment gave no discretion to 
the Magistrate but was imperative that the 
Magistrate “shall” authenticate the de* 
olaration. 

[Rattigan, C. J.— But the question was 
whether this Court had jurisdiction to inter- 
fere in this case or not. The diliiculty vaa 
there were no authorities on the point.] 

[Mr. Petman said the Court had no 
jurisdiction and the case could not go on. 

There were no direct authorities but there 
were some which had a bearing on the matter. 

Counsel said the question was whether 
the function to be exercised by the Magis- 
trate was a judicial or an executive one. 
The test as to whether the proceedings 
were judicial was laid down in Chanan v. 
Emperor {!), where it was held that 
“judicial proceedings” were proceedings in 
which evidence might be legally taken on oath. 

Counsel referred to the proceedings then 
going on in Madras in connection with 
the “New India” newspaper, where Mr. 
Telang who was alleged to have severed 
his connection with the journal aa its printer 
had been summoned to make an aihdavit. 

[Rattigan, C. J. — The action taken in 
Madras was not binding on the Punjab 
Chief Court] 

This was true but their Lordships could 
consider the fact. 

Counsel next referred to llam JJin v, 
King-Emperor (2), wherein it was held that 
sections 435, Criminal Procedure Code, did 
not limit the revisional jurisdiction of the 
Chief Court to judicial proceedings, so in 
the present proceedings the Court had 
power to revise the order of the District 
Magistrate of Lahore as it waa the order of a 
‘Magistrate,’ 

(1) 5 Iiid. Caa. 267; 1 P. R. 1910 Or.; 3 P. W. U. 
1910 Cr.; 101 P. L. R. 1910; 11 Or. L. J. 90. 

(2) « P. R. 1908 Cr.; 29 P. W. R. 1908 Cr.; 8 Cr. L. 
J, 260. 


Counsel next cited i^ueen- Empress v. 
'Puha (3), wherein it was held that an 
inquiry was judicial if the object was to 
determine a jural relation. The very 
fact of authentication by a Magistrate 
created a jural tie between him and the 
community, as the very fact of authenti- 
cation made the declarant prima facie liable 
to the community for all that appeared in 
his paper. Counsel said there were two 
parties between whom the matter was to be 
settled, the keeper of the press and the State. 

Mr. Petman t Government Advocate, for 
the Crown, said the history of the case was 
interesting and had an important bearing 
on the matter. The printer was one Nizam- 
ud-Din, who left the press. Then Barkat All, 
Editor of the paper, applied for declaration and 
he was required to give security. It wa.s to 
get over this that Ahad Shah came for- 
ward to say:] “1 am the printer.” He had 
always lived at Ludhiana. He knew nothing 
of printing and did not know the language 
in which the paper was printed. 

[Mr. Fazli-Thisain, — Mr. Petman was going 
on the merits.] 

Mr. Potman said that the merits had a 
bearing. 

[Mr, Fazl-i- Husain, — Mr, Petman could 
not go beyond the file. ] 

The facta could be easily proved. The 
record in the Deputy Commissioner’s Court 
would bear him out. 

[Mr, Fazhi-Ilnmin , — Let that record bo 
brought in by all means but reference could 
not be made to it without putting it in.l 
He asked if Mr. Petman admitted the 
jurisdiction of the Chief Court.] 

[Rattigan, 0. J., asked if the Government 
Advocate admitted the jorisdiotion.] 

Mr. Petman said there was no question 
regarding the exercise of functions by the 
OiRciating District Magistrate of Lahore, 
but he did not admit the jurisdiction of 
the Chief Court. The case- law not exactly 
on this point but having a bearing on it 
was to be found oolleoted under section 
435 in Sohoni’s Criminal Law. The act of 
authentication was merely an executive or 
ministerial function which the Government 
had vested in an officer, who thus exercised 
civil functions and not magisterial. For 
instance, a Magistrate might tfe authorised to 
issue dog licenses, but here he had nothing 
(3) 12 B. 3^5; 0 Ind, Dec. (n. s.) 690. 
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to decide. It was not a jndioial fanotiou at 
all. The applioant made no aUempt to go to 
the Commissoner or the Lieu tenant- Governor. 

Mr. I azl-i- Husain^ in replying, Raid Mr. 
Petman had contended that the authentication 
of the declaration was merely a civil func- 
tion. Section 7 showed that the declaration 
was to be kept in the custody of the Court 
and a copy thereof was to be furnished when 
required with the stamp of the Court. The 
Magistrate’s position as *Court’ was recognized 
by the Act itself. 

1 RaTIICJAN, C. J. said the Act provided 
that one copy of the original was to be 
kept by the High Court or the principal 
Court of civil jurisdiction and another by the 
Magistrate.] 

He did not think either the Chief Court 
or the District .ludge’s Court kept these 
copies. Besides the copy was to be au- 
thenticated with the official seal of the 
Court. What did it mean, he asked, but 
that the seal was the seal of the Magistrate 
as such ‘r* 

Counsel said he wanted to explain why 
they did not go up to the Commissioner or 
the Lieutenant-Governor. The reason was 
that they then believed, as they still did, 
that it was not an executive matter at all; 
otherwise they would have had no hesitation 
to go up to those authorities. 

[Uattigan, C. J. — We understand it was 
because you believed that the Magistrate 
was exercising judicial functions and that 
consequently the High Court had power to 
revise.] 

Mr. Fazl i^llmain said it was so. 

[Battjoan, C. j., asked Counsel to leave 
the difficult point to them for decision.] 

JUDGMENT. — This is an application 
for revision of the order of the District 
Magistrate, Lahore, dated 7th August 1917, 
refusing to accept a declaration by Khwaja 
Ahad Shah, which was tendered by him 
to the District Magistrate under section 4 
of Act XXV of 1867. 

In the grounds for revision it is stated 
that on the 20th June 1917 the petitioner 
made and subscribed a declaration as the 
printer and publisher of the ^Observer” 
periodical, Lahore, and that the District 
Magistrate acted in contravention of the 
express provisions of section 6 of Act 
XXV of 1867 by refusing to accept a 
declaration which under that section ho 


was bound to authenticate by his signature 
and official seal. 

It is objected that this Court has no 
power to revise the said order, inasmuch 
as it was one passed by an executive 
officer in his executive capacity. In our 
opinion this objection must prevail. It 
cannot be said that the District Magistrate 
in acting or purporting to act under sec- 
tion () of the Act was exercising jurisdic- 
tion as a Court, criminal or civil, or that 
his proceedings were in any sense judicial. 
It may be that under section 6 of the 
Act the Magistrate has no power 
to refuse <o accept a declaration made 
and subscribed in the manner provided by 
sections 4 and 5, but if his proceedings 
were merely ministerial and not judicial, 
the fact that he acted in excess of his 
jurisdiction or that he wrongly refused to 
exercise powers which he was bound to 
exercise upon application made to him, 
would not give this Court power to inter- 
fere with his proceedings. Our conclusions 
are supported by the judgments delivered 
by the learned Judges of the Madras High 
Court in Annie Besant v. Emperor (4). We 
accordingly hold that we have no jurisdiction 
to entertain this petition which is, therefore, 
rejected. 

Petition rejected, 

(4) 37 liid. Cfis. 607; 39 M, 1164; (1916) 2 M W 
N. 497; 4 h. W. 625; 32 M. L. J. 161; 18 Cr. L. J, 239'. 


MADRAS HIGH COURT. 

Criminal Revision Caje No. 7;13 of 
1917. 

(Criminal Rfvision Petition No. 58;^ of 
1917). 

February 26. 1918. 

rresenti^Ri. Justice Abdur Rahim and Mr. 
Justice Napier. 

In re ANNAS AMI NADAVAN and others 
— Accused — Petitioners. 

Criminal procedure Code (Act V of 1898) ttat. 408 
413- Jom/ trial of several accused—Sent cnees, 'varijinn 
award of^Appcal hij imrsons sentenced to appealable 
fcrms--Right of representation of accused sentenced to 
non-appealable terms. 

In an appeal under aectiou 408 of the Criminal 
Procedure Code by some of the accused who arc 
awarded appealable sentences in a trial in which 
the other accused are awarded non-appealablo 
seutenccs, it is not couipeieut to the latter to have 
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tlu’ir oxaiiiiiietl as if an aiijarul lay in llioir 

i-aso as woU. 

Tcnl:tifal-n'shnat!ij(i, in ye, H9 Ind. Gas. 31 M. 

L. ,1. 837j 40 M.MU; 18 Or, L. J. 454 and i’nnntt 
Mudali, In rr, 23 lud. Gas. 739; 10 M. L. T. 33; 15 Cr. 
L. J. 371 , IVdlowotl. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying tlie High Court to revise the order 
of the Court of Session of the 
Trichinopoly Division, passed in the Criminal 
Appeal preferred against the judgment of 
the Court of the Sub- Divisional Magistrate, 
Trichinopoly, in C. V. No. 94 of 1917. 

FACTS appear from the judgment. 

^^Ir. L, Tkornton, for the Petition- 
er, argued that though there was no right 
of appeal for his client under section 413, 
Criminal Procedure Code, yet the elTeot of 
the Appellate Court’s decision in the case 
of the co-acouaed who were convicted of the 
same offence and were given an appealable 
senteuoe should enure for his benefit as well. 
Petitioner had a right that the evidence against 
him should be examined. The argument 
was sought to be supported on the analogy 
of proviso (6) to section 408. 

Mr. P. E. Narayanasawi Ayyar, for the 
Public Prosecutor, for the Crown, argued that 
the language of section 413 was express and 
mandatory and debarred a. right of appeal 
in cases covered by it. 

order. — T he first contention of Mr, 
Thornton is that, though in this case the 
sentences of the petitioners are such that no 
appeal would lie in their behalf, by reason of 
the fact that they were tried with some 
other persons who received appealable 
sentences and preferred an appeal therefrom 
to the Sessions Judge, he was bound to 
examine the case of the petitioners also, 
as if an appeal lay in their case as well. 
We do not think that there is any support 
in the Criminal Procedure Code for such 
a contention. Section 408 says that when 
a person has been convicted by a First 
Class Magistrate, he may appeal to the 
Court of Session, but section 413 lays 
down that there shall be no appeal by 
such a person if the senienoe passed is 
imprisonment not exceeding one mouth or 
a fine not exceeding Re. 50. Mr. Thornton’s 
argument is based upon proviso (6) to 
section 408 which says *‘wheii in any case 
an Assistant Sessions Judge or a Magis- 


trate specially empowered under section 
30 passes any sentence of imprisonment 
for a term exceeding four years, or any 
sentence of transportation, the appeal 
shall lie to the High Court.” It is contended 
that in such a case an appeal would lie 
not only on behalf of the persons who 
have received the sentences meiitiniied in 
proviso (c), but also on behalf of other 
persons who were tried along with them, 
though the sentence passed in their case 
might be less than that specified in the 
proviso. We are not at all satisfied that 
this is what is meant by the proviso. 
But supposing it is, we do not see how 
it bears out the proposition put forward 
in this case. The language of section 413 is 
express and perfectly clear to sliovv that 
in the cases covered by it, there siuill 
be no appeal, and the first paragraph 
of section 408 which specifies the Courts 
to which the appeals of certain convicted 
persons will lie does not speak of any 
‘case’, but of the persons convicted. No 
ruling of this Court or of any other High 
Court has been cited to us which bears 
out the contention on behalf of the peti- 
tioners, On the other hand there are 
rulings of this Court reported as I’enkata- 
hrishnayya^ In re (1) and fn re Urnma Mudali 
(is), which support the contrary proposition. 
The interpretation of the law in those cases is 
also in accordance with the practice of this 
Court, and so far as \ve are aware of the other 
High Courts as well. See lieg, v. Muliya Nana 
(3) and Reg. y, Kaluhhai Meghahhai (4), which 
are referred to in Venkatakrishnayya, In re (1), 

The only other contention raised before 
us relates to the sentences of the accused 
Nos. 3 and 9. They have been sentenced 
to rigorous imprisonment for a month each 
of the offences of which they were found 
guilty, namely, criminal trespass, rioting 
and hurt. We are unable to say that the 
sentences are too severe. The petition is 
dismissed. The accused, if on bail, will sur- 
render to their bail and serve out the remain- 
ing portions of their sentences. 

M.c. ?. 

Petition dismissed, 

(1) 39Iud. Gas. 294;31M. L. J. 837; 40 M. 691; 
18 Or. b. J.454. 

(2) 23 Ind, Cas. 739; 16 M. L. T. 33: 16 Or. U J. 
371. 

(3) 6 B. H. C. U. 24 Or. 

(4) 7 B. E. C. R. 35 Cr. 
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ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 757 of 1916. 
March 6, 1918. 

JWesent: —Mr, Justice Tad ball and Mr. Justice 
Abdul Raoof. 

MITHAN LAL— Plaintiff— Appellant 

1 6TSU8 

CHHAJJU SINGH— DtFgNDANT— 
Rbkposdbkt. 

Mortijayc, usufruct uary— ylrrn hij mtn'tijtujor — 
Hate of vnaitif of ret tempt ion — h\v-jo'oprictn ry riijhts — 
Rent^ lidhilif’j to jio y—Ayrn Tenancy Act (II of 1J)0U, 
N. JO-/’, r. Lund Revenue. Act (Ilf .<• 

I’Ik; ilrLMidant j'livr a usufructuary irior^airc* of lii.s 
':‘'mlnduri to the plaintitT, wlio on the same date 
a IcHSO of the saiuc, to last during l.lie t<*rrn of the 
niortf^ap:c, to tlio dofcnduiit, wlio romanicd in possos- 
siofi iii^ fhekndar payinj^ rent to (lie jdaiiititf under 
tlio l(‘aac. The rent liavin^ fallen into arrears, the 
plaintilT siiod defendant, obtained a decree and eaiised 
the efjnity of redomption to lx; Hold ir. execution. The 
jdaiiititf's inortj^a^e' was notilied at the time of .sale. 
No ap])lication for mutation of names was made and 
the rec(>rd stood as it was at tie' <lato of the moit^'i^e. 
The. plaint iff a^ain sued the dideudant for arrears of 
rent for a period partly prior and pari ly suhseipienl to. 
the date of the sale of tlie (equity of red(*nipf ion. The 
defendant denied his liability for the latter period on 
the prround that a.s his equity of redemption had 
been sold, Ik' had Ijeeoiiie jiii <?.k. proprietary I.enaiil 
and that as no rent had lieen li.\ed by tb*' Collector 
under section Mb of ilu' U. 1*. Land Heveiiiic 
Act, he was not lialile to pny any rent in nrspeid. of 
that period: 

Held, that s<» lon«? as the. morl^a)<e sidi.sisled, tin' 
defeiidunt was i thckxdnv under his lease and as 
such liabh? i.o pay the rtmt stipulated for iuthe lease, 
whether or not lu* also hi'caiiie an e.v.proprietary 
tenant of the icmbe/ar/. [p* SHO, eol. 1.] 

Second appeal from a decree of the District 
Judsfe, Meerut, modifying that of the 
Assistant Collector, First Class, B aland- 
shahr. 

Mr. Sital Prasad OJiosh (with him Mr, 
Uma Shankar Bajpii),{or the Appellriiit. 

Mr. ITarihans Sahai, for the Re.spondent. 

JUDGMENT. — This is a plaintiff’s appeal. 
The facts out of which it has arisen are 
briefly as follows: — The defendant was the 
owner of a certain share, the area 

of which was some 18 highas odd. On the 
23rd of July 1908, he gave a usufructuary 
mortgage of this zemindari to the plaintiff. 
On the same date the plaintiff gave him a 
lease of the same zemindari share on payment 
of a sura of Rs. 70 14-0 psr annum plus 
Rs. 23* 11-0 Government demand, e‘c. The 
defendant remained in possession as Ihekadar 
paying his rent to the plaintiff under the 
lease. On the 2Gth of June 1912, the 
plaintiff sued him uu tho basis of that agree- 

34 


rnent for arrears of rent and obtained a 
decree and in execution of hi.s decree for the 
arrears of rent due under the lease, he attach- 
ed and put to sale the defendant’s equity of 
redemption. This was sold on the 20th of 
March 1913, and was purchased by one 
Bhuttu Mai. At the time of the sale the 
plaintiff’s mortgage and one other mortgage 
were also notified. The price paid for the 
propel ty at the sale was Rs. 40. Bhuttu 
Mai did not apply for mutation of names and 
the Government record still stands as it was 
on tho date i f the original mortgage. The 
plaintiff has now, on the bisi^ of the lense, 
sued his thekadar, the defendant, for the rent 
for a period which commenced prior to the 
20th of March 1913 and runs up to a date 
Bubseqiient to that date. The defendant in 
his written statement merely pleaded that 
he was liable for the rent up to the 20th of 
March 1913, but that for the period sub- 
sequent to that he was no longer liable under 
the lease because his equity of redemption 
bad been sold and purchased by Bhuttu Mai. 
The Court of Hrst insfance in the course of 
its judgment made the remark that the 
mortgagor’s right to redeem bad been put 
to auoti( n by the plaintiff-decree-hnlder 
who had purchased it for Bhuttu Mai on the 
20 tb of March 1913.” It is quite clear that 
the defendant had nowhere pleaded that 
Bhuttu Mai was the ht-namidar of the plaint- 
iff or that Buttu Mai had purchased the 
property for and on behalf of the plaintiff. 
There was no issue on this point. There was 
no allegation or denial, no evidence and no 
finding. The Court of first instance held 
that the purchase by Bhuttu Mai of the 
defendant’s equity of redemption did rot 
affect the case at all, that the lea.<te subsisted 
and that the defendant was liable under the 
lease. It accordingly decreed the suit. The 
lower Appellate Court on the defendant’s 
appeal has held that after the 20tli of March 
1913 the defendant became the ex-pro- 
prietary tenant of the land because the equity 
of redemption had been sold; that he was 
entitled to take up his position as an ex- 
proprietary tenant and as no rent had been 
fixed, he was not liable to pay any rent for 
the period subsequent to the 20th of March 
1913. The plaintiff appeals. 

It is quite clear to us that the Judge of (he 
Court below has misunderstood the nature of 
the plaiuliS’a olaim. It is based ou the theka 
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whioh was driven to the defendant on the 23rd 
of July 1£08. We will assume that the defend- 
ant is the ex -proprietary tenant of the land. 
He is equally a thekadar under the contract 
of the 28rd of July 1908. If the period of 
that contract has come to an end, then of 
course the plaintiff’s claim must fail, because 
the theka no longer subsists, but so long 
as the theka subsists the plaintiff is entitled 
to recover from bis thekadar the rent which 
the latter has agreed to pay. He may, as 
an ex -proprietary tenant, be a tenant of the 
land under himself as thekadar. If the theka 
had been given to an outside person, there 
is no question that so long as it subsists the 
thekadar would be liable for the rent. The 
lower Court in its judgment has stated that 
Bhuttu Mai appears to have been a benamidar 
for the plaintiff, it has. however, come to 
no decision on the point, nor could it do so, 
for the simple reason that the issue had 
not been raised, no evidence taken upon it, 
and there had been no decision on it. 
The point would have been material if 
it had been raised, because the lease was 
to subsist only so long as the mortgago 
subsisted. If the defendant had pleaded 
and had proved to the Court that the mort- 
gage had come to an end, then the plaint- 
iff’s claim would have failed, but he is 
not allowed to raise a question of fact in 
second appeal on which there were no 
pleadings, on which there was no issues and to 
which no evidence was directed. The case 
must be decided on the assumption, right or 
wrong, that the mortgage still subsists and 
that Bhuttu Mai is the owner of the equity of 
redemption which was purchased in his name. 
This being so, the lease must still subsist 
and whether the defendant be or be not 
the ex -proprietary tenant of the land, he 
is liable as thekadar to his lessor. In this 
view we must allow the appeal, set aside 
the decree of the lower Appellate Court 
and restore that of the Court of first 
instance. The plaintiff will have his costs 
in all Courts. The Court of first instance 
granted the plaintiff a decree for what it 
has called "‘usual interest.” This interest 
will run from the date of the suit up to the 
date of realization, and at the rate of 6 per 
cent, per annum simple. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Skcond Civil Appeals T^os. 2921 and 2922 
OF 1916. 

July 12. 1917. 

Present: — Mr. Justice Leslie Jones. 

HOTU RAM AND another — Plaintiffs — 
Appellants 
versus 

SUKHA RAM and others — Defendants — 
Respondents. 

Custimi — Alicufitiou hy v:id(nn — Xccrssify — 
UushautVs (hhfs -Dehfs incnvrcd hy vndow for main- 
tcnanc‘^ — Anticiimtion of nnmcdiaio ivanfti. 

A widow is jiisliliod in ulioiniting property to 
pay lior decoasod Inisbrimrs creditors and to raise 
money for her Jiiainf einince. 'Plie alienee is nofc 
hound to st'c t(» the application of the money, [p. 530, 
col. 2; p. 531, eol. l.J 

Second appeal from the decree of the 
District Judge, Mian wall, dated the 27th 
July 1916, affirming that of the Subordinate 
Judge, 2nd Class. Bhakkar, dated the 29th 
October 1915, decreeing the suit. 

The Hon’ble Pandit She^j Narain, for the 
Appellants. 

Bhagat Gohind Das^ for the Respondents. 

JUDGMENT.— This judgment deals with 
Civil Appeals Nos, 2921 and 2922 of 191b. 
The District Judge has dismissed suits by 
the uncles of one Hukain Chand deceased, 
challenging a sale and a mortgage by his 
widow for Rs. 200 and Rs. bOO respec- 
tively. 

Hukam Chand died in April 1910 and 
the plaintiffs seized such parts of his pro- 
perty as was not mortgaged. It has been 
found as a fact that the widow, who had 
three female dependants, had nothing to live 
upon and that she was not assisted by her 
husband’s reversioners. 

In the deed of sale of a tumbledown 
house which was effected on 27th September 
1911, the necessity alleged was that of 
paying certain of Hukam Chand’s creditors. 
The plaintiffs say that they paid some of 
those debts, but they did not show that 
they had paid any of them by 27th Septem- 
ber 1911, and the creditors may well have 
been pressing the widow. The debts certain- 
ly existed. The alienee was not bound to 
see to the application of his money, and 
the alienation was nonetheless for necessity 
if the widow found that she had to apply 
the sum of Rs. 200 to defray the expeudi- 
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tare on bare livelihood of herself and her 
dependants. 

In the mortgage which is dated 10th 
March 1913, she recited the fact that the 
sum borrowed, H?. 600, was required to pay 
a bill which she had already run up with 
the alienee and for her expenses of living 
and was, if she did not require quite the 
whole sum borrowed, to defray debts already 
incurred; it is obviously impossible to sell 
immoveable property piecemeal month by 
month to pay current bills. The bulk of 
the money must have been already required, 
and if there was any anticipation it was 
for immediate wants. I do not think that 
there is any question of principle involved 
in these cases, and it appears to me that 
there is no real ground for second appeal. 
Fateh Singh v. JSanak Ghand (1), which 
is quoted by Counsel for the appellants 
with regard to the sale, is not a parallel 
case. 

The appeals are dismissed with costs. 

xippeala dismisssd, 

(I) 9 Ind. Cas. 927; 20 l\ W. E. 1911. 


ALLAHABAD HIGH COURT. 

Execution Second Appeal No. 772 
OF 1917, 

January 28, 1918. 

Present '. — Mr. Justice Tudball. 
SUNDER LAL — Dbcueb-holdkr — Appellant 
versus 

BANARSI DAS and others — Jodoment- 
DEUTORS — Respondents. 

LimiUitiou Act (IX of 1908J, /, AH6. 181, 182— 

Execution — Decree satisjied by allachment and execution 
of another decree in jiidgnietit-dehlor^s fa vour — Decree 
set aside 07b appeal — Eefuiul of aimunt realised-^ 
Application for execution — Limitation. 

Appellant obtained a decree for costs against 
respondent. In e.xocutiun of that decree appellant 
attached and executed a decree obtained by the re- 
spondent against a third person. The latter decree 
was, however, set aside on appeal, and appellant had 
to refund the money realised by him in execution of 
that decree. The appellant then made a fresh 
application for execution of his own decree more tlian 
three years after his last application: 

Keldj (1) that the application being in form and 
in substance one for execution of a decree, Article 181 
of Schedule 1 of the Limitation Act had no application 
to it; [p. 632, col. 1.] 

(2) that the application was governed by Article 
132 of Schedule I of the Limitation Act and, having 
been made more than three years after the date of 
the last application, was barred by limitation, [p. 532, 
eol. 1.] 


Execution second appeal from a decree 
of the District Judge, Agra, dated the 27th 
March 1917. 

Mr. Mohan Lai Sandal, for the Appel- 
lant. 

JUDGMENT.~A11 the facts except one 
or two are clearly set out in the judgment 
of the Court below. On the 16th of May 
1910 the appellant obtained a decree for 
costs against Banarsi Das in the Court of 
the Subordinate Judge of Agra. Banarsi Das 
who was the plaintiff in that suit appealed 
to the High Court and his appeal was 
dismissed on the 28th of October 1912, 
costs being awarded to the respondents 
therein of whom the present appellant was 
one. Separate costs were allowed to him. 
On the 9th of August 1910 he applied for 
execution of the first Court’s decree by the 
arrest of his judgment-debtor. The ap- 
plication fell through. On the 15th of 
December 1911 he applied for execution 
by attachment of a decree which Banarsi 
Das bad obtained against certain other 
persons. The decree was duly attached 
and on the 13th of March 1912 the ap- 
plication for execution was filed. The 
appellant then proceeded to execute the 
decree which he had attached as against 
Banarsi Das’ judgment-debtors. The pro* 
perty was sold, the decree was satisfied 
and the present appellant also remained 
satisfied. But unfortunately for him the 
decree which he had executed against 
Banarsi Das’ judgment- debtors was pending 
in appeal and it was finally set aside 
and the appellant had to refund the 
money, which he did on the 27th of 

September 1915, In the meantime, as 
will be evident from the date of the 

decision of the High Court on appeal, 
Banarsi Das’ appeal had been dismissed 
and appellant had been awarded the costs 
of that appeal also. On the 11th of 

January 1913 he had applied for execution 
of the decree of the High Court awarding 
him costs, and that application was struck 
off on the 14th of January 1913 after one 
other decree in some other case had been 
attached thereunder. Having had to refund 
the money that he had recovered towards 
the satisfaction of the decree of the Sub- 
ordinate Judge, the appellant on the 13th 
of February 1916 made the present ap- 
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plication for execution to the Subordinate 
Judge of Muttra. He sought not the 
attachment of any property but the arrest 
of the judgment-debtor. The Courts below 
have held that the application is barred 
under Article IS’2 of the Limitation Act 
and the applicant has come here. 

Prtma facie the application is an application 
for execution of a certain decree and it is 
under Article 182 prima facie barred by 
time, even if we take into consideration 
the application of the llth of January 
On examination of the present 
application I see that it was actually filed 
in the Court of the Subordinate Judge of 
Agra on the 12th of January 1913, that 
is, one day out of time. The Court at Agra 
had no jurisdiction and the applicant had 
to go on to the Court at Muttra. It is 
alleged that Article 181, which is a general 
Article for applications to which no perictl 
of limitation is provided, should be applied 
to the facts of the present case, it i« 
pointed out with some earnestness that 
the appellant was up to the 27th of 
September 1915 in possession of the money 
and did not need to apply for any further 
execution and that it is the refund of the 
money which has given liim a fresh ground 
for application for execution, and 1 am 
asked to apply Article 181 to the special 
circumstances of this case. Much as 1 
sholud like to be able to help the appel- 
lant, 1 do not see how 1 can avoid the 
clear and distinct language of the Limita- 
tion Act. Article 182 lays down a period 
of three years for a7i application for the 
execution of a decree. In form and in 
substance the present application is an ap- 
plication for execution of the decree, and 
Article 181, in my opinion, cannot 
possibly be applied. Section 5 of the 
Limitation Act also does not apply, and I 
cannot admit the application out of time 
under that section. To some extent the 
appellant is also to blame, for if he had 
oome into Court with an application for 
execution immediately after he bad refunded 
the money, it would have been well within 
time as that would have been within three 
years from the application of the llth of 
January 1913. He has been negligent and 
I am afraid must take the result of his 
own acts. The appeal, therefore, fails and 
}6 dismissed. As the opposite party does 


[1918 

not appear, 1 pass no order as to costs in 
this appeal. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

AlTtAi, FROM APPBLLA'rg Dkcrbb No. 867 
OF 1916. 

April 5, 1918. 

Freient : — Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kt, 

SRISH CHANDRA RAV and othkks— 

D K K E N DANTS — A i’P E L b ANTS 

versus 

JADUNATH KUNDIJ and others — 
Plafntikf^ — RK sroNDKNrs. 

Ilriiijal I ' cnnin'D A('t (\ III H . ( l > ISSO), >. G< 

LnniUonl ami (t'linitt ^ J nirrrst rent, (Irth' aftirrrif.nl. 

Under tlu- Hoiigal Tenancy Acl inocrcsi <>n rcni 
accrues, noi fnnii the cxpirntit’ii a\‘ tlio <»n 

xvhicli llu) iMbtaliiunj.M arc payable acconling lo 
tho l{i.<ts stipulated in I be c'!. t ract ol IcsiHe, but 
from till* evpiiation ei’ tlu’ «|i:arters tlie agricuU 
lural year in whieli the iusialmoiits fall due. [p. 53^, 

eol. 2.J 

Appeal against the decree of the Sub- 
ordinate Judge, Ist Court, Pabna, dated the 
21 st February 1916, affirming that of the 
Munsif, 2nd Court, Serajganj, dated the 29th 
May 1915. 

FACTS appear from the judgment. 

liabu Surendra Chandra Sen^ for the Appel* 
lants,— The tenders of rent through the post 
office might have been made without includ- 
ing any interest at the expiration of the 
due dates of tho kish, but they were 
made within the quarter of the agricul- 
tural year in which they fell due. Section 67 
of the Bengal Tenancy Act provides that 
interest shall be reckoned only after the 
expiration of the last date of the quarter 
of the agricultural year in which the rent 
is due. On the basis of this section * no 
interest can be claimed by the landlord 
on the tendered rents, though they reached 
him after the dates of the kists stipu- 
lated in the contract. So the tenders were 
valid tenders and stopped the running of 
interest. The lower Court was, therefore, 
wrong in allowing damages which can bo 
given only in lieu of interest, and in this 
case no interest was due. 

Babu Mohini Mohan Chakravarty, for 
the Respondents, submitted that as 
the tenders were made after the expiration 
of the duo dates and as they were mad^ 
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without inoluditig any interest, the lower 
Appellate Court was rit^ht in allowing 
damages. 

Babn Surendra Chandra Sen, in reply. 
JUDGMENT. 

Fletcher, J. — This is an appeal by the 
defendants against the deoisioii of the 
learned Subordinate Judge of Pabna, dated 
the 2 let February 1910, affirming the 
decision of the Munsif of Serajganj. 
The plaintiffs brought the suit to recover 
rent in arrears for the years 1317, 1318 
and 1319 B, S. The amount sued for rent 
and cesses was Rs. 429-0'9. Rs. 104-4-0 
was also claimed for damages under the 
provisions of the Bengal Tenancy Act. 
The claim with regard to the rent and 
cesses for the year 1317 has been decreed 
in favour of the plaintiffs and no question 
has been raised in this appeal with regard 
to that. Therefore, the judgment appealed 
against with regard to the arrears of rent 
for 1317 must stand. The question arises 
with reference to the years 1318 and 1319, 
It is common case between both the parties 
that the rent in this case is payable by 
five namely, 10th 10th 

Bhadra, 10th Asivin, 25th Agrahayan arid 25th 
Falgun. Now, the damages that have been 
claimed in this case are damages w'hich 
the plaintiffs are entitled to and they 
say they are entitled to Lender tlie pro- 

visions of section 68 of the Bengal Tenancy 
Act, which provides that ''if, in any suit 

brought for the recovery of arrears of 
rent, it appears to the Court that the 

defendant has without reasonable or prob- 
able cause neglected or refused to pay 

the amount cf rent due by him, the 
Court may award to the plaintiff, in 
addition to the amount decreed for rent 
and costs, such damages not exceeding 
twenty-five percentum on the amount of 
rent decreed, as it thinks fit.” In this 
case, it is common fact that the rent was 
tendered by money order, and the reason 
which the learned Judge considered made 
those tenders bad was that the tenders 
did not include interest as from the dates 
on which the rent became due, namely, 
the respective dates fixed for the pay- 
ment of the rent. On what date.s the rent 
was actually tendered through money order, 
does not appear from the judgments of 


the Courts below. But we have been 
handed a table which is stated to have been 
made from a perusal of the record. Whether 
that table is accurate or not we are not 
in a position to say. This is not a case 
of any contract in writing proved. The 
interest that the plaintiffs can claim is 
under and by virtu? of the provisions of 
section 67 of the Bengal Tenancy Act, and 
that section does not provide that arrears 
of rent shall bear interest from the date 
on which the rent becomes due, but 
from the expiration of the quarter of 
the agricultural year in which the instal- 
ment falls due. It depends on what dates 
the tenders were made by money order. 
If the tender was made before the date 
mentioned in section 67, then no interest 
was due on the arrears of rent ; but if it 
was made after that date, then interest 
was due and whether that was a good 
tender would depend on a consideration 
of those facts. If the tender was made before 
the time from which by virtue of section 
67 interest commences to run, then it can 
hardly be said, the tenants having tendered 
the whole amounts of the kists due, that 
they under the provisions of section 68 
had without reasonable or probable cause 
neglected or refused to pay the amounts. I 
think in this ease the learned Judge of the 
lower Appellate Court has not considered the 
facts relating to the tender with reference to 
section 67 of the Bengal Tenancy Act. 
In that view, the case must go back to 
the learned Judge of the lower Appel- 
late Court for him to re-hear the appeal, 
after taking into consideration what was 
the date of the tender which was refused 
by the plaintiffs. This remand only 
relates to the claim for the years 1318 
and 1319, the appeal as regards the claim 
for 1317 is dismissed. The learned Judge 
of the lower Appellate Court will also 
find whether on the dale of the tender 
interest, having regard to the provisions 
of section 67 of the Bengal Tenancy 
Act, had commenced to run so that the 
tender was or was not a good tender by 
reason of its not having included any 
interest. The case must, therefore, go 
back to have the appeal, save and except 
as regards the claim for 1317, re-heard 
ly U.e learned Judge of the lower 
Appellate Court. Costs will abide the 
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result of the re-hearing by the learned 
Judge of the lower Appellate Court. 

Shamsul Huda, J. — I agree. 

Case remanded. 


ALLAHABAD HIGH COURT. 

Second Civil Appeal No. 1219 of 1916. 

February 20, 1918. 

Justice Sir George Knox, Kt. 

Musammat AJNASl KUAR and others — 
Plaintiffs— Appellants 
versus 

PATAG SINGH— Defendant— 
Respondent. 

Affra Tenancy Act (II of 1901.^ .s.9. 15G, lOS—Sw// for 
assessment of renty irhether falls under s. 166 — Jurist 
diction of Revenue Courts — Interpretation of Sfatuleit-^ 
Headings of chapterSf value of. 

In a Riiit under section 156 of the Agra Tenancy 
Act for the nssessmeiit of rent of certain land in 
the occupancy tenancy of the defendant wlio had re* 
fused to pay rent, tlio lower Appellate Court held tluit 
tlio plaintiff was not oiititlod to any roinody undci 
Chapter X of the Agra Tenancy Act, on the ground 
that the chapter was headed “Resumption of rent-free 
grants:’* 

Heldf (1) that reliance could not bo placed upon the 
“headings” of chapters or dciscriptions given of 
sections in the margin of the same, especially in the 
case of tlie Agi'a Tenancy Act , which could not he 
said to be a model of good drafting; [p. 634, col. 2. 1 

(2) that the suit did not fall outside the scope of 
section 156 of the Agra Tenancy Act. [p. 534, col. 2.] 

Second appeal from a decree of the 
District Judge, Benares, dated the 2nd 
May 1916. 

Mr. M. i. Agarwala, for the Appellants. 

Mr. Durga Charan Banerji, for the Re- 
spondent. 

JUDGMENT. — This second appeal arises 
out of a suit brought by Musammat Ajnasi 
Kuar and another against Payag Singh. 
In the plaint which Musammat Ajnasi Kuar 
filed in the Revenue Court she depcribed 
her suit as a ^uit for assessment of rent 
under section 150/156 of Act No. II 
of 1901, or assesament of revenue under 
section 150/158 cf Act No. II of It’Ol. She 
goes on to say that until the last Settle* 
ment the defendant was in possession 
of the land in dispute as a tenant by 
paying rent to the plaintiffs’ ancestor and 
to the plaintiffs. He was in pcssession as 
an occupancy tenant. At the last Settle- 
ment the name of the defendant was, 
by mistake, entered as the purchaser of 
shatikalp property. Since that date or there- 
abouis the defendant on the strength of 


the wrong entry has denied responsibility 
for paying rent and the plaintiffs pray 
that a rent of Rs. 26.2.0 a year or as 
much as the Court may deem proper be 
assessed on the land in dispute under 
section 160/156. She also prayed for an 
alternative relief, she asked that revenue 
might be assessed on the plots of land in 
dispute under section 150/156 of Act No. II 
of 1901. There can be no doubt that 
what the plaintiff intended and aimed ^ at 
was relief to be granted her under section 
156 or section 158 of Act No. Hof 1901. 
In the written statement the defendant, 
as his written statement shows, fully 
realized this and contended that the suit 
under section 150/156 was not cognizable by 
the Revenue Court. He sot up other 
allegations, such as that he was Zamindar 
in proprietary possession of the property 
in dispute; that the plaintiff had admitted 
the defendant was in possession free from 
payment of rent, etc. Tb»^ Court of first 
instance came to the conclusion that the 
defendant was an occupancy tenant and 
fixed Bs. 20 per year as the rent of the 
holding in suit. 

The matter went in appeal to the Dis- 
trict Judge of Benares and before that 
Court several pleas were taken. Among them 
was a plea to the effect that Chapter X 
of the Rent Act was not applicable. The 
lower Appellate Court took up this plea 
and held that the plaintiff was not entitled 
to any remedy under Chapter X of the 
Tenancy Act and refused to decide any 
issue arising between the parties. Its main 
reason for arriving at this conclusion is that 
section 156 of Act No. 11 of 1901 conus 
within a chapter whioh is heeded Rc^unii:- 
tion cf lent fiee giants”. This Court has 
elsewhere pointed out that reliance cannot 
be placed upon the * headings” of chapters 
or descriptions given of sections in the 
margin of the same. I think this applies 
with peculiar force to such headings, etc., in 
an Act such as Local Act No. II of 1901, 
which cannot he held to be a model of good 
drafting. The matter in dispute had been 
clearly put and clearly met and does not 
seem to be beyond the provisions of section 
166 as they stand in the Act. The subject- 
matter of the suit was land not liable to 
resumption under section 154 or land to which 
the provisions of section 158 applied. The 
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issue was, whether it was liable to assess* 
ment of rent or Dot? I set aside ihe findingf 
of the lower Appellate Court on the prelimi- 
nary point and return the case to the lower 
Appellate Court with directions to re-admit 
the appeal upon tlie list of pending 
appeals end dispose of it according to law. 
Costs will follow the event. 

Case remanded. 


MADRAS HIGH COURT. 

Civil Appeals Nos. 212 and 277 of 1916. 

Decemher 21, 1917. 

Pment:— Justice Sir William Ayling, Kt., 
and Mr. Justice Seshagiri Aiyar. 

In No. 212 ok 1916 

NATKSA IYER— Defendant No. 1— 
Appellant 
versus 

SUBRAM ANIA IYER and others 

Plaintiff and Defendants Nos. 2 and 3 — 
Respondents. 

In No. 277 of 1916 
SUBRAMANIA IYER— Plaintiff- 
Appellant 
versus 

NATESA IYER and otaers — Defendants — 

ReSPCN DENTS. 

Hindu Laiv — Joint family — Partition hy father 
n'itUoul amacnf of sons, validity of — Devise of father's 
share to onr son — Riyht of uiht-r sons to claim dit ision 
hy metes and hounds - Ri'yist rat ion Act {XV J of 1908), 
.V. 35 — Reyi strut ion of partition deed, ejj’ect of. 

UiuL’r T1 inti u Law a father t-au effect a })arUtion 
between him Rclf and h is soiih with (»r with(JUi their 
consent, [p. ^37, col. 1.] 

Kandasami v, Dornisnmi Ayyar,2 M. 317'‘ 5 Iml. ,Tiir. 
.352; 1 Ind. Doc. (n. s.) 49!; Muriujayya v. Palnui^ 
ynndi, 36 Ind. Cas 507; 31 M. L. J. 147; (1916)2 M.W 
N. 284, Aiyavier v. Suh ramanid Iyer, 40 Iml. Can. 
205; 32 M. L. J. 43f’; C L. W. 22, followed. 

When a Hindu father effects a division with the 
consent of one f)f his sons, the other sons diBSonilng, 
he must be deemed to have effected tlio partition in 
exoroiso of his power as father, [p, 637, col. 2,] 

Whore the father in such a case rt^gisters the 
partitJou deed under section 35 of the Registration 
Act and afterwards devises the items that fall to his 
share to one of his sons, tlio other sons cainuit claim 
a division by metes and bounds bxit must a(*ccpt 
the items allotted to them. [p. 637, «ol. 2,] 

Such a deed of partition is receivable in evidence 
as evidencing a contract by some only of the intended 
executants wlio signed the deed, and it can bo looked 
into to ascertain the intention of the executants, [p. 
536, cob 1.] 

A testamentary disposition of specitic properties 
cannot be utilized for proving the bequest of the 


sharo to bo allotted to the deceased, in case it is foinid 
that tho testator waa uot entitled to the spooiflo 
proportios but only to a share as a tenant- in-oomm on, 

[p. 637, ool. 1.] 

Appeals against the decree of the Court 
of the Subordinate Judge, Kumbakonam, 
in Original Suit No. 33 of 1914. 

Mr. 0, S, Ramachandra Aiyar^ for the 
Appellant in No. 277 of 1916. 

Mr. T. F. Muthu' rtshna Aiyar, for Re- 
spondent No. 1. 

Mr. 8, B. Muthnaaiomy Aiyar, for Respond- 
ent No. 2. 

These appeals and the memorandum of 
objections filed by the 2nd respondent in 
Appeal No. 277 of 1916 coming on for 
hearing on the 6th and 7th August 
1917 and the case having stood over for 
consideration till the 13th August 1917, tho 
Court delivered the following 

JUDGMENT.— The plaintiff, the 1st and 
2nd defendants are the sons of one Mahalinga 
Sivan. The father and sons entered into a 
partition of their properties in the year 1911 
and signed a deed in that behalf. When it 
was sought to register it, the first defend- 
ant refused to consent to the registration 
on the ground that some of the schedules 
to the deed were inserted without his 
knowlrdge. Thereupon, the father and the 
plaintiff applied for registration under 
seotion 35 of the Registration Act, and the 
document was registered. The father died 
subsequently, having subsequent to the re- 
gistration made a Will of the properties 
allotted to him in the partition deed in 
favour of the Ist defendant. 

In the present suit the plaintiff alleges 
that the deed of partition is void and of 
no effect, that the Will of the father is 
inoperative, and that he is entitled to 
his share on the footing that the family is 
undivided. 

The Subordinate Judge held that the 
parties became divided in status by the 
deed of partition. There are two appeals 
before us; one by the plaintiff contesting 
the finding as to division and claiming a 
share in certain moveables, and the other 
by the let defendant disputing the con- 
olusion of the Subordinate Judge that certain 
properties were not his self -acquisitions. 

The appeal of the plaintiff was argued 
first, as the points raised went to the rpet 
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of ihe nape. Mr. G. S. Ramachandra 
Aiyar in an exhaustive argument contended 
that the partition deed, Exhibit B, did not 
eifeot a aeverance of etatus. His chief 
contention was that the document quoad the 
immoveable properly was not receivable in 
evidence. Jn answer to the suggestion that 
the document contained a declaration of 
intention by his client and the father that 
they resolved to get themselves separated 
form the 1st defendant, the learned Vakil 
argued that as the document was intended 
to express a declaration consented to by all 
the parties, it w'^as ineffective to evidence 
a unilateral declaration; and he cited Si a- 
sarni Chetti v. Sevugan Chaiti (1) in support 
of his position. As pointed out in Ullattil 
Kalathil Nethiri Menon v. MullapulH 
Gopolan Nair (2), there is no irrebut- 
table presumption that a document 
intended to be executed by more than one 
person should not be construed as evidenc- 
ing a contract by some only of the intended 
executants who have signed the deed. In 
the present case, despite the disclaimer by 
the let defendant, the plaintiff and his 
father insisted on giving effect to the arrange- 
ment to which they were parties. We are 
unable to hold, therefore, that the document 
cannot be looked into to ascertain the in- 
tention of the executants. In this view 
it is unnecessary to consider how far the 
decisions of this Court in Puthi Naicken v. 
}^agama NaicltHr {3) and Ayyahutli Uonhm- 
dan V. Periasaini Kaundan (4) are reconcil- 
able with the pronouncement of the Judicial 
Committee in Girja Bat v. Sadashio Dhun- 
diraj (L). In the latter cape, the Privy 
Council seems to suggest that although an 
unregistered deed of partition may not serve 
to operaie as a conveyance of the shares 
allotted, it would be evidence of a severance 
of status. The case before us is stronger 
than the one before the Judicial Committee, 


(1) 25 M. 3.^9; 12 M. L. .T. 17. 

(2) ;o liid. ( as. 7'3: 39 M. .597; 2 L. \V. 714- £9 
M. L. .1. 291; (19 5) M. W. N. 686; 18 M. L T. 220. 

13) 32 Tiid. ra.s 486; cO M L. .1. 62; 19 M. h. T .50- 

3 L. W. 115; (19 6) 1 M. W. N. 79. ’ * 

1 4) 31 Jiid. C a.s. 616; 30 M. L J. 41^; 2 L. W. 1 184. 
(5) :7 Ind. fay, 3-^1; 43 0. 103’; 10 0. W. N. 1086- 

14 A.L. .1. 822:10 M L. T. 78; 12 N. L, R. US- 
(1916) 2 M W. N 6.5; 18 L 11 62>: 4 L \V 

114; 24 C. L. .T. 207; 31 W. L. J. 4o5; 43 I A. 151 
(P. C ). 


where the document was registered at the 
instance of two of the executants. Under 
section H5 of the Registration Act, such 
registration is sufficient to affect the interest 
of the consenting parties. In the Registra- 
tion Act of 1877, there was a prohibition 
in general terms against the registration 
of a document where the executants denied 
execution. It was contended, under that Act, 
that if any one of the executants denied 
(xecution the document should not be re- 
gistered at all. In Muhammad Kwaz v. Biij 
Lai (6) to which our attention was drawn 
by the learned Vakil for the respondent, 
the Privy Council referred to section 24 of 
the Act as indicating that the document 
may be registered at different times, and 
held that the words in the Registration 
Act should be read distribntively and that 
so far as the parties asking for registration 
are concerned, they are entitled to it 
although others may not consent to it. 
Since this decision was passed, the Legis- 
lature amended section 35 by inserting the 
words **a8 to the person so denying appear* 
ing or dead.” Thus Legislative sanction has 
been given to the pronouncement in Muham 
mad Ewaz v. Brij f^al (d). 

Mr. Ramaohandra Aiyar put forward 
an ingenious contention that although the 
Registering Officer was bound to register 
the deed, it was a nullity iiuoail the properly 
comprised in it was concerned. Hi.s argu- 
ment was that as the origin of the docu- 
ment was in consent, its partial registration 
was not capable of carrying out any division 
between the parties. We are unable to 
agree with him. If we accept his con- 
tention, we must hold that the Legislature 
introduced a provision which is not only 
ineffective, but may easily prove 
mischievous. Mnhcnnmad Ewaz v. Brij 
Lai (6) itself points out that the docu- 
ment U receivable in evidence under section 
49 of 11 e Rfgislralion Act. 

This conclu.sion would have been enough 
to dispose of the appeal, had the case not 
been complicated by the specific bequest 
made by the father to the 1st defendant. 
The father regarded himself as divided 
from his sons in respect of the specific 
properties allotted to him in the schedule 


(6) 4 I. A. 166: 1 A. 4G5; 3 Sar. P. 0. J. 735; 3 Siith. 
P. C. J. 438; I Ind. Dec. (n. s.) 320. 
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and willed them away in favour of the let 
defendant. Although Mr. Ramaoliandra Aiyar 
did not seriously contest the suggestion 
that this Will may be taken as operating 
upon the share of the father and not on 
the speoifio properties, we are not prepared, 
as at present advised, to assent to the pro- 
position that a testamentary disposition of 
speoifio properties may be utilised for prov- 
ing the bequest of the share to be allotted 
to the deoea.sad, in case it is found that 
the testator is not entitled to the speoifio 
properties, bu*: only to a share as a tenant- 
in-oommon. The analogy of a mortgage of 
speoifio properties attaching to the share of 
a oo-paroener asoertained in partition was 
referred to, but we do not like to rest the 
present case upon that analogy. Therefore, 
although we have come to the oonclusion 
that the father and sons hdoame tenants-in- 
oommon from the date of the registration 
of Exhibit B, we think that unless there 
was an allotment of shares, the plaintiff 
will be entitled to have hi.s share given 
to him by a division by mete.? and inunds. 
Bat, we think, that step has become un- 
neoe.ssary, in view of the consideration which 
we shall presently set out. 

It is settled law now that a father oan 
efFeot a partition between himself and his 
sons with or without their consent. 

Kandasami v. Doraimmi Ayyar (7), which 
enunoiates this rule of Hindu Law, 

has been accepted in Murugayya v. 
Palaniyandi (8) and in Aiyavier v. 

Suhramania Iyer (9), VVhat happened in 

the present case amounts to the effecting of a 
division by the father between himself and 
his sons by the exercise of the powers 
c inferred on him. No doubt, originally 
the partition was intended to be by Oori- 
senf, bat when the father foun:! t .at one 
of his soni was recalcitrant, he insisted on 
the partition being given effect to and 
asked the Registrar to regi.*ater it. This 
is tantamount to imposing his will on his 
son.s with a view to effect a division of 
the ancestral properties. Mr. Ramachandra 
Aiyar contended that as the father did 
not expressly declare that he was exercising 

(7) 2 M. 317; 5 1ml. Jiir. 352; 1 liul. Dm*, (s. s.) 
491. 

(8) 30 Iml. Cas. 507; 31 M. L. J. U7; (1910) 2 M. 
W. X. 2S4. 

(9) 40 iTid. Cas. 205,. 32 M. h. J, 439; 0 b. VV. 22, 


bis prerogative, it would be reading a 
great deal too much into his conduct, if 
we hold that the partition was brought 
about by his superior will against the pro- 
test of the 1st defendant. We see no force 
in this contention. The Judicial Committee 
pointed out in Bijraj l^opani v, Sreemutiy 
Pura Sundari Dasee (lO) that where an 
act is done which is not wholly valid upon 
the capacity expressly named, but is justifi- 
able upon a latent capacity which was not 
specifically referred to the transaction would 
be upheld as having been brought about 
in the latter capacity. Applying that 
principle, we must hold that when the 
father notwithstanding the demur of the 
Ist defendant insisted on the registration 
of the partition deed, he exercised the 
power given to him by the Hindu Law 
to effect a partition against the will of 
his sons. 

In this view, the properties willed away 
by the father rightly vested in the let 
defendant, and the plaintiff can be com- 
pelled to accept the properties allotted to 
him. The fact that he was a consenting 
party to the registration makes his position 
worse. We, therefore, hold that the plaintiff 
is not entitled to claim a division by 
metes and bounds. 

We now proceed to deal with the appeals 
ill so far as they deal with speoifio items. 

As regards ground 13 we see no 
reason to differ from the Subordinate Judge; 
there is a clause in the partition deed that 
properties bona fide emitted should not be 
claimed by the parties thereto. The plaintiff 
has alleged no ground of surprise or fraud; 
consequently he is not entitled to the pro* 
peHy covered by this ground of appeal. 
Ground No. 15 refers to the omission of 
the 1st defendant (o collect the full amount 
of a certain debt. It is not argued that 
the Ist defendant acted maliciously. He 
seems to have acted in the best interest 
of the family, and we think the Sub- 
ordinate Judge is right in refusing to give 
plaintiff any decree against the let defend- 
ant in this respect. As regards ground 
No. it is to be noticed that the claim 

(10) 24 Ir.tl. Ca.s. 296; 42 C. .^6; 27 M. L. .T 93- j t. 
W.5r,6; 18 C. W. N. 13 i 3;(19I4) M. W. N. C79. 16 
TVI. L T 3.38; 12 A. L. J. U85; 10 bom. L It 79ft 90 
0. b.J.3t}8(}\C.). • ' 
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was made in the plaint (see Sohednle E 
to the plaint). A sum of Rs. 1,200 
was set apart to be spent by the father 
in taking proceedings to collect outstandings. 
■The plaintiff is entitled to any sum that 
may remain unspent out of the said Rs. 1,200. 
There must be an enquiry by the 
Subordinate Judge as to how much of the 
Rs. 1,200 was utilised by the father for 
taking proceedings against debtors. As regards 
item 7 of Schedule D-2 it is conceded 
by the learned Vakil for the respondent 
that there must be a declaration that the 
amount of this decree is recoverable solely 
by the plaintiff. As regards item 2 of 
Schedule D-2 the case of the plaintiff is 
that that sum was collected by the father; 
there is the evidence of P, Ws. Nos. 1 and 
2 to support the plaintifF. The 1st defend- 
ant in his deposition does not deny that 
item 2 was collected by the father; but it 
has been pointed out that the amount was 
collected during the lifetime of the father 
and that no demand was made by the 
plaintiff for his share from the father. 
Under these circumstances we are not 
prepared to say that the money, even if 
collected by the father, has been traced to 
the possession of the 1st defendant. As 
regards moveables the Subordinate Judge 
is clearly wrong in shutting out evidence. 
His view that the recital that the move- 
ables were already divided is a term of the 
document is clearly erroneous. Tt is un- 
fortunate that we should be obliged to 
remand the case for further enquiry on 
that ground; but we are unable to resist 
the contention of the appellant that he is 
entitled to show that notwithstanding the 
recital in the document the moveables 
belonging to the family were not wholly 
divided. We must, therefore, ask the Sub- 
ordinate Judge to return a finding on fresh 
evidence whether any moveables belonging 
to the family were left undivided. If so, 
what their value is and who is in posses- 
sion of them. 

As regards the memorandum of objection 
by the 2nd defendant, although he may 
not strictly be entitled to a decree in this 
suit, having regard to the fact that this 
litigation should not be protracted any 
further, we think it necessary that there 
should be a finding as regards item No. 37 of 
Schedule 2. Issue No. 10 claims in the al- 


ternative either the particular item or its 
value if it has been realised before. We 
must, therefore, ask for a finding upon that 
issue specifically from the Subordinate Judge 
on the evidence on record. 

Now we turn to the appeal of the 1st 
defendant. We think the Subordinate Judge 
has given very good reasons for disallowing 
the items claimed by the 1st defendant in this 
appeal. The most material property is con- 
tained in Schedule A-3. In the partition deed 
it is stated that a sum of about Rs. ir>,000 
and odd was due to the family under a 
decree, that the father should, if he collects 
the amount, pay the share of the sons or 
if he purchases the mortgaged property, 
he should divide that property among the 
sons. The father, instead of himself pur- 
chasing the mortgaged properties, had them 
conveyed in the name of the 1st defend- 
ant. The 1st defendant says that he is 
only liable to give the plaintiff a share of 
the decree amount, and that the plaintiff 
is not entitled to any share of the properties 
purchased by him. His argument was two- 
fold. In the first place the father did not 
purchase but he purchased. Consequently 
the conc'ition in the partition deed is not 
operative against him. In the second place, 
the learned Vakil for the appellant contended 
that, an option was reserved to the father to 
purchase the property and if he did not exer- 
cise the option and allowed the Ist defendant 
to purchase, the plaintiff can have no cause 
of action r gainst the latter. We feel no 
hesitation in holding that the father conniv- 
ed at the 1st defendant becoming the pur- 
chaser. He had made a Will of his pro- 
perties in favour of the Ist defendant and 
was greatly attached to him. In our opi- 
nion the conduct of the father amounts 
to a fraud upon his powers. Where -an 
authority is given to a particular individual 
to be exercised for the benefit of a number 
of persons and the owner of the authority 
fraudulently exercises it in favour of one 
of them, and that one is aware of the 
full significance of the power, he should 
not be entitled to take advantage of the 
benefit secured by fraud to which he had 
cemented. In Farwell on Powers it is 
stated that even where the person in whose 
favour the fraud was committed was un- 
aware of the fraud, he must not be allowed 
to take advantage of it. Tbe case is stronger 



INDIAN OASES. 


539 


Vol. XLV] 

KATESA ITER V. SUBRAMANIA ITER. 

where the party benefiting by the fraud 
is fully aware of the motive operating upon 
the donee of the power. See 23 Halshary, 
page Ifi, sections 111 — 113, .and Parwell on 
Powers, pages 77 et seq. We think the 
Subordinate Judge is right in holding that 
the plaintiff is entitled to a share of the 
A* 3 Schedule properties purchased by the 
1st defendant. We also agree with the 
Subordinate Judge in holding that it has 
not been proved that anything more than 
Ra. 3,750 was paid in addition to the 
amount due under the mortgage decree. 
He has given excellent reasons for his 
conclusion and we see no reason for differ- 
ing from him. 

We also agree with the Subordinate Judge 
in his finding upon Issue No. 10-B. The 
evidence let in on behalf of the l>-t defend- 
ant that the difference between the amount 
due from the Thambiran and the sum of 
Rs, 3,00J and odd due from Visvanathier 
was reserved by the father for adjusting 
inequalities in the partition is absolutely 
worthless. We must, therefore, uphold 
the decree of the Subordinate 
Judge ill this behalf. The decree of the 
Subordinate Judge requires a slight modi- 
fication. The decree should declare that the 
plaintiff is entitled to proceed against the 
assets of the deceased father Mahalinga 
Sivan in the hands of defendants Nos. 1 and 3 
instead of making the Ist defendant alone 
liable for the amount and the other sums 
decreed against him. We also think that 
no good grounds have been shown for award- 
ing interest against the Ist defendant at 
the rate of 12 per cent. There is no issue 
as to whether any interest was due at all. 

We think on the whole that interest shouli 
run from June 1913 at the rate of six per cent, 
on the sums awarded to the plaintiff against 
the ist defendant. Subject to this modifica- 
tion we dismiss Appeal No, 212 with costs. 
The findings in Appeal No. 277 should be 
submitted within 2 months from this date 
and 7 days will be allowed for filing objections. 


In compliance with the order dated the 
13th August 1917 contained in the 
judgment herein, the Subordinate Judge of 
Kumbakonam submitted the following 

FINDING.— In this case I have been 
asked by the High Court to receive evidence 
and submit a finding on the following issue: — 


^‘Whether any moveables belonging to the 
family were left undivided, and if so, what 
their value is and who is in possession of 
them ” 

I have also been asked to submit 
a finding upon the evidence on record, on 
the ifollowing issue; “ Was item 37 of the 
Schedule 1) due at the time of division or 
has it been realised even before? 

As regards the 2nd issue I have stated 
in paragraph 26 of my judgment that it 
was for plaintiff to prove that item No. 37 of 
Schedule D was an outstanding debt on 
the date of Exhibit B, and that upon the 
evidence given by him 1 was not at all 
satisfied that the amount was outstanding 
and that plaintiff and 2nd defendant were 
entitled to a share in it. The Vakil for 
the plaintiff stated that he was not in. 
terested in this item and that the matter was 
one between defendants Nos. 1 and 2. The 
2nd defendant who appeared in person 
stated that he accepted the finding already 
recorded by me and referred to above, 
and the Vakil for the Ist defendant also 
stated that the rinding already recorded 
was acceptable to him. 

So far as the question of division of move- 
ables goes * * * 

# # # # 

For the reasons above given and for the 
reasons already given by me in paragraphs 
12, 15 and 37 of ray judgment I find this 
issue against plaintiff and in the negative. 

Although there is no reference in the 
order, the judgment upon which the order 
is based wants me “ to hold an enquiry 
as to how much of Rs. 1,200, which was set 
apart for the purpose of being spent by the 
father for faking proceedings against debtors, 
was spent.” The Vakil for the Ist defendant 
contended that 1 was to be guided by the 
order and not by the judgment, and the 
Vakil for the plaintiff stated that he wanted 
time to get the order amended in terms 
of the judgment. The Vakil for the Ist 
defendant then stated that he had no ob- 
jection to have the question determined when 
the final decree was passed, in case the 
High Court wanted this to be done. To 
this course the Vakil for the plaintiff agreed. 

The Appeal No. 277 of 1916 and the 
memorandum of objections filed by the 2nd 
respondent, coming on for final hearing after 
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the return of the finding of the lower Court 
upon the issue referred to hy this Court for 
trial, the Court delivered the following 
JUDGMENT. — The finding of the Sub- 
ordinate Judge as regards moveables is amply 
supported by the evidence referred to hy him. 
We see no reason to differ from him. We 
also agree with his suggestion that the right 
of the parties to the whole or such portion of 
the Rs. 1,200 not utilised by the father 
should be adjusted in passing the final decree; 
subject to this reservation and to the modi- 
fication as regards item 7 of Schedule D-2 
contained in the judgment, the appeal is 
dismissed with costs of the Ist respondent. 

Wo see no reason to doubt the correct- 
ness of the Subordinate Judge’s statement 
in the finding that the parties agreed to 
accept his previous finding regarding item 
37 of Schedule D. W'e dismiss the 
memorandum of objections in the abovelappeal 
with the costs of the Ist respondent. 

“CP. 

Appeals and memo, of objections dismissea. 


Al 


.LAHABAD HIGH COURT. 

FULL BENCH. 


Sei^oni) Civil Appeal No. 1473 ok 1915. 
December 15, 1917. 

Sir Georj?e Knox, Kt., 
Justice Sir P. C. Hanerij, Kt., 

Mr, Justice Tudball, Mr. Justice Rafique and 
Mr. Justice Walsh. 

CHUNNI LAL — Defendant — Appellant 


versus 

NARSINGH DAS— Plaintiff— Respondent. 

J)ofamati(nt—-l>ef amatory 'ivonls uscJ in complai.i 
privilcije, dcfrncc of—Daiuagrs, suit /o/, whvther 

vmintaimlle-KwjU^h Lair^ rule of, apidkahiJitu of, 

to India. 

So far aa a civil suit lor (Luuusch ib coiKtcrnod, 
defamatory words used by si party in a complaint to 
SI Criminal Court arc sibsolutcly privileged and are 
not auiionnblc. []>. 542, cols. 1 iV 2.j 

There is no Statute iu India dealirifj: with civil 
liability for dofsiniatioii. The; rules to be applied, 
therefore, are tlie rules of eijuity, justice and j^ood 
coTiscioiico wbicli has heeii iTitcr)>reted hy the Privy 
CouihmI to mean the rules of English Law if found 
applicable to Indian society aiul circumstances; and 
as there is nothing in the circumstances and society 
of this country that would make it improiier or 
inadvisable to apply the English j-uli*, what is 
Bound public policy in England is eipially sound 
jfolicy in India and the rule of English Law i,s in 


tiois 


accordance with the principles of justice, equity and 
good (conscience, [p. 541, col. 2; p. 542, co!. J.j 

There is no support for the plea that a criminal 
enactment can be interpreted as amending the civil 
law by implication, though it may be anomalous that 
M party should criminally piiuishahle and yet bo 
not civilly liable. []). 542, col. 1.] 

The civil and criminal law and procedure do not 
coincide but are independent of each other. [p. 541, 
col. 1.] 

Til a civil action for libel the plea of mere f rutb is, 
if established, a ejuiiplete deienc(\ In a criminal 
charge it is not so, for the accused has further to 
prove the fact that it was for the public good that 
the imputation was made or puhli.shed. [p. 5 41, 
eol. 1.] 

Second appeal from a decree of the 
District Judge, Mainpnri. 

Mr. Peary fsil Banerji, for the Appel- 
lant. 

Sir Siindar Lal^ for the Respondent. 

JUDGMENT. — Thi.s second appeal arises 
out of a civil action for damages for 
defamation, the facts of which are briefly 
as follows: — 

The defendant, who is the appellant 
before us, was prosecuted in a Criminal 
Court for ati offence under section 193 of 
the Indian Penal Code. The plaintiff, who 
is a Pleader, appeared to defend him. 
The Court allowed bail and the plaintiff 
stood surety for the defendant to the 
extent of Rs. ICO. Not being sure of his 
client, however, he asked the Court to 
allow Rs. 100 to he deposited in cash. 
The prayer was granted. The defendant 
produced the cash giving it to the plaintiff 
and it was actually deposited on the same 
date, August 22nd, 1913, in the Sub-Treasury 
at Shikohabad. There was some error in 
the usual procedure for the depositing of 
money and the full number of acknowledg- 
ments was not issued. 

On the 4th September 1913 the case 
was heard and the defendant acquitted. 
On that date, however, he employed another 
Pleader; on 17 th Septemhar 1913 he filed 
a petition stating that no receipt had 
been issued by the Treasury and he was 
in doubt as to whether the money had 
actually been deposited by the plaintiff. 
He asked for inquiry to be made from 
the Tabsildar. Inquiry was ordered and 
made and on September 22nd, 1913, the 
Court received a reply that the money 
bad actually been deposited on August 
22nd. Without first inquiring from the 
Court the result of the inquiry ordered, 
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the defendant, on September 24th, 19Io, 
tiled a written complaint in the Court of 
the District Mafi^iatrate charging the 
plaiiitifE with having committed the ofFenoea 
of cheating and criminal breach of 
trust in respect to the sum of Rs. 100. 

The District Magistrate issued no process 
on this complaint, but made a preliminary 
inquiry and dismissed it on ascertaining 
the fact as to the deposit. The plaintiff 
thereupon prosecuted the defendant in a 
Criminal Court. For reasons with which 
we are not concerned, the defendant was 
acquitted. 

The plaintiff then filed the suit out of 
which this appeal has arisen to recover 
Rh. 1,000 as damages for defamation. 
The Courts below have decreed the 
claim to the extent of Rs. 200. Hence 
the present appeal by the defendant. 

The plea raised on his behalf is that 
in a civil action arising out of facts 
such as have been found in the present 
case, the defendant has an absolute privilege 
and is absolutely protected by the law 
from a civil action for damages for 
defamation. 

For the plaintiff it is urged that in such 
a case there is no ab.solute privilege but 
only a qualified privilege and that as the 
defendant did not act in good faith he is 
not protected. There being a conflict of 
rulings on the point, the case has been 
referred to this Full Bench for deci- 
sion. 

We deem it necessary, in view of cer- 
tain arguments that have been raised 
before us in regard to the criminal law 
of defamation, to emphasize in the forefront 
of our judgment that we are notV here 
concerned with libel as a criminal offence, 
but only with the civil wrong and the 
right to redress in a civil action. The 
civil and the criminal law and procedure 
do not, in our opinion, coincide but are 
independent of each other. We may 
quote as an instance one admitted difference 
between the civil and the criminal law. 
In a civil action the plea of mere truth 
is, if established, a complete defence. In 
a criminal charge it is not so, for the 
accused has further to prove the fact 
that it was for the public good that the 
imputation was made or published. We, 
therefore, restrict uursolveo to the civil 


wrong and the right to redress in a civil 
action. Next, it is clear (and is also 
admitted before us) that the English rule 
of law on the point for decision is well 
established and beyond discussion and 
that under that rule the appellant before 
us would be absolutely protected. It is 
unnecessary, therefore, to discuss the English 
decisions on a principle which has been 
accepted for generations and has never 
been questioned in England. It has been 
recognised by Indian Judges. Jt has to 
be conceded before us that the High Courts 
of Bombay and Madras have applied it 
without hesitation and that the latter has 
even gone to the extent of applying it to 
criminal oases, on the correctness of which 
we abstain from expressing any opinion. 

There is no Statute in India dealing 
with civil liability for defamation. We 
have, therefore, to apply the rules of equity, 
justice and good conscience. This has 
been interpreted by the Privy Council in 
li ay/iela Uajsan)i v. Shekh Masludin (1), 
to mean the rules of English Law if found 
applicable to Indian society and circum- 
stances. On behalf of the plaintiff- 
respondent it is urged that in the present 
imtanc^. the rule of English Law is in- 
applicable to the circumstances of this 
country and that whatever may have been 
the rule applied prior to 1860, the Legislature 
in introducing the Penal Code in that 
year did not apply the rule of English Law 
to criminal cases and may be said, by im- 
plication, to have amended the civil law. 
Reliance has been placed on the decision 
of the Calcutta High Court in Augada 
Ram Shaha v. Nernai Ghand Shaha (2) and 
on the dictum in Abdul Hakim v. Tej Ghandar 
Mukarji (3). 

Reference has also been made to several 
deoiRions in criminal cases, but we decline 
to discuss them for the reasons already 
given. In regard to the Brst part of the 
argument the learned Advocate for the 
respondent has failed to show ns what 
there is in the oiroumstauces and society 
of this country that would make it 


(1) 14 I. A. 89; 11 B. 551; 11 Iiid. Jur. 315; 6 8ar. 
P. C. J. 16: 6 Iml. Doc. (n. s.) 364. 

(2) 23 C. H67; 12 hid. Doc. (n. s.) 576. 

(3) 3 A. 815; A. W. N. (18S1) 81; 6 liid. Jur. 320; 
2 iud- JJcC; (n, a.) 521. 
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improper or inadvisable to apply the 
English rule. It is suggested that the 
mass of the population is uneducated and 
more impulsive and sensitive and, therefore, 
more likely to take the law into its own 
hands if it cannot get redress for defama- 
tion and that, therefore, it would not be 
sound public policy to enforce the English 
rule. We do not think that these are 
weighty reasons. The English Law does 
not seek to protect dishonest parties, 
witnesses or Advocates; but deems it a 
lesser evil that they should escape than 
that the great majority of honest parties, 
witnesses and Advocates should be exposed 
to vexatious actions. Unless it can be 
said that the great majority of these classes 
in India is dishonest, there can be no 
good reason against applying the same 
rule in this country. Needless to say this 
has not been urged before us and in this 
instance we consider that what is sound 
public policy in England is equally sound 
policy in India and that the rule of English 
Law is in accordance with the princi- 
ples of justice, equity and good con- 
science. 

The dictum of the Privy Council in the case 
of Baboo Ounnesh Dutt Singh v. Mangneeram 
C}iX)wdhry (4) supports us; that in Abdul 
Hakim v. Tej Chandar Mukarji (3) is based 
on vague and indefinite grounds. 

We cannot agree with the decision of 
the Calcutta High Court in Augada Earn 
Shaha v. Nemai Chand Shaha (2), It appears 
to be based upon the assumption that 
there was no law of defamation in India 
before the Penal Code. This is not the 
case, for there are reported decisions on 
the subject in this province as far back 
as 1852. Moreover, the learned Judges 
applied the test of the criminal law to 
the civil law, whereas we hold that the 
two are independent of each other. 

Lastly the plea that a criminal enact- 
ment can be interpreted as amending the 
civil law by implication stands unsupported. 
It may be anomalous that a party should 
be criminally punishable and yet be not 
civilly liable in a case like the present, 
but it is not the only anomaly in this 
branch of the law. 

We, therefore, hold that defamatory words 
used on such an occasion as is alleged 
( 4 ) 11 B. L. a. 321; 17 W. 11. 283 (P. C.). 


by the plaintiff in this suit are not action- 
able on the ground of absolute privilege 
and that the present suit fails. 

We allow this appeal, set aside the 
decrees of the Courts below and dismiss 
the suit. In view of the circumstances of 
the case the parties will abide their own 
costs throughout. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

MlSCfcLLANEOUS FlRST Cl\ IL APPEAL No. 598 
OF 1916. 

February 11, 1918. 

Present: — Mr. Justice Broadway. 

AHMAD HASSAN and others — 
Plaintiffs — Appellants 

versus 

Musammat SHAMS-UL NISA— Defendant 
— Respondent. 

Lunitaiion Act (IX of 1908^, .s. 5 — Appcnlf dclan in 
jilhuj — Siiflicient cause — Mistake of lc(jal adviser, 

A legal advisor’s mistake, in order to justify an 
extCMisioii of the period proscril)(‘d for prescriiiiig an 
appeal, must bo a bona fide one; and noMiing can bo 
doomed to be done ill good faith which is not done 
with due caro and attention, [p. 543, col. 2.J 

Presentation of an appeal to a Court whicdi has 
obviously no jurisdiction to entertain it is not a bona 
fide mistake, [p. 643, col. 2.J 

Miscellaneous first appeal from the order 
of the Subordinate Judge, let Class, Deling 
dated the 7th August 1915, rejecting the 
application. 

Mr. Ealli^ for the Appellants. 

Mr, Santanam^ for the Respondent. 

JUDGMENT. — In 1900 Musammat ShB.mtLS* 
ul-Nisa and her sisters* instituted a suit 
claiming their shares in their father’s 
property. This suit was decided in 1907 
and the plaintiffs were given a l/13th share 
each, the decree in their favour being 
maintained by the Chief Court on ap- 
peal by its order of 15 th November 
1909. 

Musammat Shams-uLNisa’s share, viz,, 
1/I3th was valued at Rs. 7,370 and in 
execution she was awarded - 2 ~ share in 
a garden named Gbazi-ud-din Bagh value 
Rs. 4,000 and Katra Beori valued at 
Rs. 4,000. She was to pay the difference of 
Rs. 1,130. The other side were not con- 
tent with this division and came again tq 
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the Chief Court when she was awarded 
5/6 ths of the said garden value Rs. 7,500 
and was to pay back Rs. 130. 

In the meantime she had obtained 
possession of Katra Reori. 

After the decision by the Chief Court 
the properties were made over according 
to the directions. 

Malak Ahmad Hassan, the present 
appellant, then sued Musammat Shams-ul- 
Nisa for Rs. 1,276*8 0, alleging that this 
was the amount she had realized as rents 
during her occupation. The suit was 
dismissed as being barred by section 144, 
Civil Procedure Code, and thereupon Malak 
Ahmad Hassan made an application 
under that section. The learned Sub- 
ordinate Judge refused to grant the ap- 
plication on 7th August 1915, holding that 
as the lady was entitled to the proGta 
derived from the garden which had re- 
mained in the applicant’s possession he 
had no claim for the rents of this pro- 
perty. 

The present appellant then prefer- 
red an appeal from that order in the 
Court of the Additional Judge, Delhi, who 
on the 26th January 1916 returned the 
appeal on the ground that it lay to this 
Court and not to the District Court. 

Malak Ahmad Hassan thereupon lodged 
the appeal here on 2Sth February 1916 
through Mr. Ralli. 

Mr. Santanam for the respondent 
raised a preliminary objection to the effect 
that the appeal was barred by time. 

The important dates are: — 

(1) Date of decision by first Court — 7th 
August 1915. 

(2) Date of filing appeal in District 
Court — Ist October 1915. 

(3) Date of returning appeal — 26th 
Jaunary 1916. 

(4) Date of filing in this Court — 28th 
February 1916. 

It was urged that the appeal clearly 
lay to the Chief Court, inasmuch as the 
suit out of which this application had arisen 
was valued at over Rs. 9,000 and had on 
two occasions been up before the Chief 
Court. Further that even if the mistake 
was excusable, there had been great delay 
in filing the appeal in the Chief Court 
after it bad been returned for that purpose 
by the Additional Judge. Sant Singh v. 


Q/iim (1), Mohamda v. Ladha Singh (2)» 
Dhanpat Mai v. Mela Mai (3) and Besal 
Singh v. Shadi ( 4) were referred to, and it 
was sought to distinguish Brij Indar Singh v. 
Kanshi Bam (5) relied on by Mr, Ralli. 
Although this last case is not on all fours 
with the present one, there can be no 
doubt that the principle therein enunciated 
is applicable and of course by this decision 
1 am bound. If the time taken by the 
appellant in prosecuting the abortive appeal 
to the Additional Judge can be allowed to 
him, the appeal must be allowed to be in 
time inasmuch as after deducting the period 
from Ist October 1915 to 26th January 
1916 the prescribed limitation has not been 
exceeded. 

The question is whether * the said 
period can be allowed, and this involves the 
question whether a mistake in law must 
in every case be regarded per se as a 
suffisienfc raison for exercising the discre- 
tion under section 5 of the Limitation 
Act. 

Mr. Ralli, if I understand him 
aright, would contend that in Brij Indar 
Singh v. Kanshi Bam (5) it was laid down 
that every mistake in law must be accepted 
as a sufficient excuse for the delay. In 
this I am unable to concur. 

As was held in Besal Singh v. 
Shadi (4), a legal adviser’s mistake, in 
order to justify an extension of time, must 
be a bona fide one. In the present case 
it is difficult to understand how any one 
who had used due care and attention could 
have imagined that the appeal lay to the 
Additional Judge, and nothing shall be 
deemed to be done in good faith which 
is not done with due care and attention. 

On two separate occasions the same 
case had been up before this Court, the 
question of jurisdiction was patent and a 

(1) 118 r. U. 1908. 

(2) 23 [tid. Uas. 8(3; 9 \\ L. H. 1914; 23 P. \V. U 
1914. 

(8) 41 Iiid. Gas. 918; 67 P. K. 1917; 133 P. W. E. 
1917. 

(4) 43 Ind. Gas. 3l7; 93 P. E. 1917; 174 P. W. R. 
1917; 13 P. L. R. 1918. 

(5) 42 Ind. Gas. 43; 104 P. R. 1917; 33 M. L. J, 
486; 22 M. L. T. 362; 6 L. W. 592; 126 P. W. R. 1917* 
15 A. L. J. 777; 19 Boui. L. R. 866; 3 P. L. W. 813; 26 
O.L. J. 572; (1917) M. '.V. N.8ll;22 G. W. N. 169; 
127 P. L. R. 1917; 45 0. 94 (P. G.). 
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mere onrsory examinatiou of the past pro- 
ceedinge would have shown that the appeal 
could not He to any other Court. Mr. 
Ealli never suggested that there could 
have been any real doubt as to the course 

of appeal. » i, u 

In these circumstances I must noia 

that the appellant is not entitled to be 
given credit for the period between Ist 
October 1915 and 2Gth January 1916. 

I have the less hesitation in com- 
ing to this decision, as in my opinion the 
order complained of is equitable. If the 
appellant is entitled to the pro6ts of this 
Katra, Mtisammat Shams-ul-Nisa is equally 
entitled to the profits of the garden and 
as the valuation of the properties is ap- 
proximately the same, profits may fairly be 
oaloulated as equal also. 

I accordingly dismiss this appeal with 

ApP‘iil (lif'rnisml. 


ALLAHAUAU HIGH COURT. 
Second Civil Appeal No. 428 ok 1917. 
January 16, 1918. 

Present: — Mr. Justice Rafiqoe. 

LABHO and otueks— Uekendants— 
Appellants 
versus 

RADHA CHARAN— Plaintifk — 
Respondent. 

r, i*. liercnue Act (til of IDOl), Ill, 111?, 

yh—Parlitioii, fcr— Object in ii h<j 

not’recoctcd co-shareiv, ichether mainiiunahU—Api>c<a, 
jnriim «/ — Jm i*dicHiin. , . , , . . 

In a partition suit ot curtiijri laiiui trees aiul 
wells the defendants objected to the iiarlition on 
the ’oTound that when their aiKjeNlcra sold the 
village, they reserved to themselves and their heirs 
ilie said land, (stc. The Assistant Collector decided 
in favour of the objectors, ovcrriiUng the plaint- 
iff’s ploa that defendants not being recorded^ eo- 
sharers hud no locus standi to object to the partition. 
The plaintiff preferred an appeal tti the District 
Judge who allowed it on the ground that the objec- 
tors not btdiig recorded co-sharers could not object 
under section 111 of the Land llevenuc Act: 

Held that the defondants not lieiiig recorded co- 
shai-ers, sections 111 and 112 of the U. V. Land 

Kevenne Act had no application to the case and that 
Xiu appeal, therefore, lay to the District Judge. 


Second appeal from the decree of the 
District Judge, Cawnpore, dated the 29th 
March 1917. 

Mr. K. N. Laghate, for the Appellants. 

Mr. fgbal Ahmad, for the Respondent, 

JUDGMKNT.— Radha Charan applied to 
the Revenue Court for partition and notices 
were accordingly issued on his application, 
Labhu and others objected to the parti- 
tion of some land, trees, wells, etc-, on the 
ground that when their ancestors sold the 
village to the ancestor of the applicant 
the vendors reserved to Iheniselves and 
their heirs the said lands, trees, wells, etc , 
free of revenue. The applicant met the 
objeoti'm by raising various pleas, one of 
wbioh was that the objectors not being 
recorded co sharers had no locus standi. The 
Assistant Collector disallowed the plea and 
proceeded with the application for partition 
and the oonsideratinn cf the merits of the 
objection under clause ►' of section 111 of 
the Land Revenue Aol. He decided in 
favour of the objectors. Radha Charan 
preferred an appeal to the Court of the 
District Judge, who allowed the appeal 
on the ground that the objectors not being 
recorded co'sharers could not be heard. The 
objectors have come up in appeal to this 
Court and contend that no appeal lay to 
the District Judge, inasmuch as on the 
plea of the applicant they, the objpotorp, 
were not recorded oo-sliarers and could not 
object under section 111 of the Land 
Revenue Act; the appeal should have 
been preferred to the Collector or the 
Commissioner under the other provisions 
of the Land Revenue Act. In support of 
this contention they rely on the following 
cases, Habib l/Uah v. Kushirnba (1) and 
Tota Ram v. Musammat Sahodra (2). Both 
these oases bear out the contention of 
the appellants. J, therefore, allow the appeal 
and set aside the lower Court’s order and 
direct that the memorandum of appeal be 
returned to the respondent to be present- 
ed to the proper Court. Costs are allowed 
to the appellant. 

Appeal allowed, 

(1) A. \V. N. (HiCb) 3 A. L. J. 481. 

(2) 2 JmJ. Cae. 088. 
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CALCUTTA HIGH COURT. 

Appkal K.tOM Appellatc Dbcres No. 

OK 191(3. 

March 15, 1918. 

Present : — Mr. Justice Fletcher and Justice 
Sir Shamsul Huda, Kt. 

GOPAL MANDAL— PoAiNTiFK — 
Appellant 

versus 

TAPAl SANKHARI and another - 
Defendants — Respondents. 
f>ingal Tcnam'y (VIII li. C. o/ 40, 

v.'liotlinr applies to umler^rniyiil with right of orcfipau-y 
— I'udrr rsiiyat. irhcffwr ran actinirr right of orca paaeg, 
k.n wmXav-raigai can by usance or ciislcun obtain a 
ri^lit t)l‘ ocLMipaiicy. [ )». o tG, col. 2.1 

Section 49 of tin* Henpral 'I’cuancy Act eannot 
apply to an who lias a rlglit of 

ocenpancy. [_p 5 Hi, col. 1.] 

Appeal agrainst the decision of the Sub* 
Judge, Faridpore, dated the 2;3rd December 
1915, reversing that of the Munsif, Bhanga, 
dated the 6th May 1915. 

FACTS appear from the judgmeiit. 

Babu Surendra CkamUr Sen^ for the 
Appellant. — Section 4 of the Bengal Tenancy 
Act, which gives a classification of tenants, 
does not recognise an under- with a 
right of occupancy ; the clas'CM of tenants 
mentioned there are exhaustive ; therefore, 
illustration (2) to section 183, when it 
speaks of an under acquiring a right 

of occupancy by custom or usage, is in 
contraventiuii of and inconsistent with 
the provisional of section 4. Section 118 no 
doubt mentions an under-raiyj^ with a 
right of occupancy, but those words were 
added subsequent to the passing of the 
Act as it originally stood, and it is 
prabable that the Bengal Legisliture in 
inserting the said prvovisions in section 118 
was guided by the erroneous illuatra- 
tion (2) to section 183, which illustration 
was inCvinsistent with the provisions of 
the Act. There are no provisions in the 
Act relating ti the incidents as to enhance- 
ment, etc., relating to an under>raiy:i^ h% ing 
a right oj occupmeg; this aho shews that 
the Legislature never contemplated such a 
right. In Act X of 1839 and Act VllI 
(B O.) of 1869, t. c., the previ)U4 Acts 
relating to the law of landlord and tenant, 
a person holding under an occupancy 
raiyal could not acquire a right* of occupancy; 
there was, therefore, no such law and there 
was uo such custom or usage. 

35 


515 

Section 49 of the Bjngal Tenancy Act is 
not limited in its application ha^ applies to 
all kinds of under raiyats, 

Bibu Girija Prosnina Roy Chowlhiiry, for 
the R3aponden‘s, was not called upon. 
JUDGMKNT. 

FhKroHER, J — This is an appeal by the 
plaintiff against the decision of the learned 
Subordinate Judge of Faridpore, dated the 
28 rd December 1915, reversing the decision 
of the Muiisif at Bhanga. Mr. Sen who 
appears in support of the appeal considers 
that the case is one of importance and 
diiHculty. Of course, in a matter dealing 
with a question coming under the Bengal 
Tenancy Act, on account of Mr. Sen's great 
knowledge in this matter, one always pays 
great attention to what he says. But 
having listened to his arguments, it seems 
tj me that the case is one of great 
simplicity. The question is, “can an under- 
raiyat by usage or custom obtain a right 
of occupancy r' ’ Mr. Sen says be cannot. 
The Legislature of the country have said 
that he can. Therefore, one has got to 
decide, whether the Indian Legislature, when 
they gave the second illustration of section 183 
of tlie Bengal Tenancy Act which expressly 
shows that an under- may by usage 
or custom obtain a right of occupancy, 
gave an illustration opposed to the pro- 
visions of the Act. Section 183 is a saving 
clause and it says that nothing in the 
Bengal Tenancy Act shall aifeot any custom, 
usage or customary right not inconsistent 
with or not expressly or by neoes.sary 
implication moditied or abolished by its 
provisions. The second illustration is one 
showing that an uiider-raiV^i^ may acquire 
by custom or usage a right of oconpaucy. 
The saving section means this; that the 
provisions of the Act shall not affect any 
right, amongst other things, that an under- 
raiyit has by usage or oUvStom and, there- 
fore, if by usage or custom it is duly 
proved that an under raiyat has acquired 
a right of occupancy, section 183 says that 
that shall not be affected unless it is 
incon-iiatent with the provisions of the Act. 
The section that it is said it is inconsis- 
teir* with is section 4, which deBnes the 
classes of tenants under the provisions of 
the Bengal Tenancy Act; and, amongst 
those tenants, there are raiyats and under- 
ruiyats, A person may be an under- raty 2 ^ 
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t ) whom a ^peoial nsagre or onstom applies, 
oat he flrill remains an nnder>re«V'^^- It 
FeeniH to me th&t it is qnite impossible to 
say on readiiigr section 183 and the pro- 
visions of the Act that an under* ratf/^^ 
oannot by asage or oustom obtain a right 
of oocupanoy. 

There is another matter, and that is that 
seo'ion 113 expressly makes mention of an 
aniieT raiyat having oecupancy rights. The 
criticism that Mr. Sen makes on that is 
that that was not in ^he original draft 
as passed by the Indian Legislature but 
is only an amendment by the Bengal 
Legislature. Still the Bengal Legislature 
were within their powers in making the 
amendment and there does not seem to he 
any reason for supposing that when they 
made that amendment they did not recng- 
niae that an under^ra/f/u^ could have no 
occupancy right. 

The next point that is raided is that, even 
if an uiider raiV/o/ has a right of occupancy, 
still he is liable to be ejected after notice 
to quit under section 49 of the Bengal 
Tenancy Act. That is clearly not so. 
That would mean that section 49 would 
affect a custom, usage or customary right 
not inconsistent with the provisions of the 
Act l»y which an under raiynt may have a 
right of occupancy. I think that section 
49 cannot apply to an under- who has 
got a right of occupancy. 

Then it was finally said that in this 
ease the presumption applied by reason of 
the entry in the Heoord of Rights was 
rebutted. That is a question of fact and 
it was clearly within the competence of 
the learned Judge of the Court below. 

1 may mention that Mr. Justice Mooker* 
jee in the case of Akhil Chandra Biswas v. 
Hasan Alt Sadagor (1) expressly stated that 
by a special usage or oustom an under- 
raiyat might under certain oiroumstanoes 
have a right of oocupanoy. That seems to roe 
to be in accordance with the provisions of the 
Bengal Tenancy Act. 

The present appeal, therefore, fails and 
is dismissed with costs. 

Shamsul Hoda, J. — I agree. 

Appeal dismissed, 

(1) 201ud. Cas. 698; i9 C. W. N. 246; 1« C. L. J. 
262, 


ALLAHABAD HIGH COURT. 

Second Civil Ai>pral N^o. 1211 of 1916. 

January 28, 1918. 

Present: Justice Tudball. 

NIRBHAY LAL and others — Plaintiffs 
— A ppellants 
rersns 

KALLAN AND others — Defendants — 
Respondents. 

(Uril Procrihirc Ct>dr (Art F of lOOSj, 60 (c) — 
Atjra Trnnnctj Act (II oj 20, 21— OrcM/WDCj/ 

holding— ‘AtjricnUiirist^ housr of, irhcthcr t ni nsfvrahlc 
•~~-K.rrrniion — Hindu Lair^ Joint Jninilg ronsisfing of 
hrottwi s^Alh natlon tnj oinn.uiji;i’, whether hinding on 
••fhrr mrmbe i *.•* — yrcesui t //. 

'J'lii* liuii.sL‘ of :iti iigric’ulMirist i.s lifihlo to fuIu in 
oxofution of u on foot of ji mmio Jjy 

liiiii, wlu'ii such lioii.s(' is not nn nppurtoimnco of liis 
holding which he i.«« forlmhicii hy law to transfer. { p. 
ni8,col. 

The manager of a Hindu joint family, which owned 
a house in a town and lived hy i'ldtivatiori of an 
*»cciipancy holding, executed a mortgage of the 
house in favour of t he ])hiintin‘ 'J’lie mortgagor died 
and the ]>i!iiiililT brought a suit- for the sale of iho 
house against the romnijiing iiiembcTs of the joint 
family, who contended that a.s they and their 
ancestors were cultivators am I tin* house in tlispiil.e 
was used in eonneetion with their eultivation, its 
hyputheeation eould not be valid uceordiiig to law 
and no decree iM)uld be passed in respect tht*reto: 

JIdd, that the house b»'ing situaied in a town 
and there Inking nothing to bIh)w that il passed tc) 
the defendants as an appendage or adjiiiiel of t he 
tenure or that then* was any eonneetion whatsoev, r 
between the two, it. could in>t. ho held to he appur- 
tenant to their oeeupaney holding. [ p. b-IN, e»)l. I.j 

111 a joint Hindu family consistiiig of broiin'rK and 
their furniiies, an antecedent debt ineiiiTcd by a 
brother iiitbi* position of a inaiuiger i.s not binding 
ii]K)n Ids other co-]mrccners, unless it can be shown 
to have been ineiirred for family necessity. It is 
not tlu? pious duty of brothers or nephews to pay 
ilebts incurred hy their l»rothcr.s or niielcH. I'f*. 547, 
col 2.J 

Second appeal from a decree of the First 
Additional Judge, Aligarh, dated the 3rd of 
May 1916. 

Mr. Panna Lai, for the Appellants. 

Mr. Mohan Lai Sandal, for the Respond- 
ents. 

JUDGMEN'T. — This is a plaintiff’s ap- 
peal. The suit was decreed by the Court 
of first instance. It was dismissed by the 
Court below. The facts are simple. There 
was a joint family of which the manag- 
ing members were Kanhaiya and Ram 
Sarnp. This family owned a house in the 
town of Rabn Pura in the District of 
Bulandshahar. The family lived by cul- 
tivation in the year 1905, being the owners 
of an oocupanoy tenure. On the Slst of 



INDIAN OASES. 


Vol. XLV] 

MIUBHAT LiL i*. RALLAN. 

Jaly 1905 Kanhaiya and Ram Sarap executed 
a mortgage bond in favour of the plaintiffs 
for the sum of Rs. 200 and in that bond 
they mortgaged the bouse in the above- 
mentioned town in which the family lived. 
Of the Rs. 200, Rs. 100 was paid in cash 
on behalf of the family to the landlord 
as rent due on the holding, the other 
Rs. 100 is entered in the bond as being 
an antecedent debt due from the family. 
The debt not having been paid the suit 
was brought. The present defendants are 
the remaining members of the joint family, 
Kanhaiya and Ram Sarup having died. 
They denied the execution and the alleged 
consideration. They further pleaded that 
they and their ancestors were cultivators 
and that the house in dispute was used 
‘*in connection with their cultivation,*’ 
hence its hypothecation could not be valid 
according to law and no decree for sale 
could be passed in respect thereto. They 
further pleaded that the consideration of 
the bond had not been obtained for any 
family necessity such as was binding upon 
them. The Court of first instance held 
that the house was not an appurtenance 
to the holding. It held the execution and 
consideration proved. It also held that the 
loan had been taken for family necessity. 
On appeal the Additional District Judge of 
Aligarh held that the execution was duly 
proved and also the consideration. He 
further held that Rs. 100 that had been 
paid to the Zemindar as rent had been 
borrowed for family necessity, but there was 
no evidence to show that the other Rs. 100 
had been taken for family necessity. He 
then went on to hold for certain reasons 
stated in his judgment that the house 
was an appurtenance to the holding and 
that, therefore, it could not be mortgaged 
or sold, as the occupancy holding also 
could not be mortgaged or sold. The suit 
was brought in 1915, so no money decree 
could be passed. The Judge, therefore, 
dismissed the suit. 

Two points are pleaded before me. 
(1) That the evidence on the record 
accepted by the Court below taken 
in its entirety does not establish the fact 
that the house is appurtenant to the 
holding, and that its mortgage is perfectly 
a legal act and is binding upon the defend- 
ants. Next it is pleaded that the Rs. 100 
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which was an antecedent debt is binding 
upon the defendants simply because it was 
ail antecedent debt. In regard to the latter 
point which I take first, little need be 
said. Kanhaiya and Ram Sarup were not 
the fathers of the present defendants. They 
were two out of four brothers who with 
their families formed the joint family. An 
antecedent debt incurred by a brother in 
the position of a manager is not binding 
upon his other co parceners unless it can 
be shown to have been incurred for family 
necessity. This is not the case of a 
father and sons. It is not the pious duty 
of one brother or of nephews to pay the 
debts incurred by brothers or uncles. In 
regard to the first point it is quite clear 
to my mind that the lower Appellate Court 
is quite wrong. The judgment runs as 
follows: — ‘*The last question argued is whether 
the house is liable to sale or not. In order 
to decide this point, it is necessary to 
settle another question, as to whether the 
house is appurtenant to the occupancy hold* 
ing of the defendants. Patwari Canga 
Prasad, who was examined by the plaintiffs, 
clearly states that the defendants own only 
one house, that is, the house in suit. He 
also says *Is men rahkar hheti harte hain* 
(They live in it and cultivate land). 
Further on, he deposes that their cattle, 
ploughs, etc., are also kept in this house. 
The defendants’ witnesses also say that 
this is the only house in which the defend- 
ants resided and kept their cattle. All 
the plaintiffs’ witnesses depose that the 
defendants are occupancy tenants and the 
Patwari says that the holding is 29 Bighas 
odd in area. Under the circumstances I 
have no hesitation in holding that the 
house is appurtenant to the occupancy 
holding of the defendants.” I have no 
hesitation myself in holding that these 
circumstances in no way prove that the 
house is appurtenant to the holding and 
that the lower Court’s deduction from these 
circumstances is erroneous and bad. The 
house in question is situated in a town. 
The defendants no doubt earn their liveli- 
hood by cultivating land. They must live 
in a house just as other people who follow 
other professions live in houses. There is 
nothi ng to show that the house in question 
had any connection in any way with the 
holding which the defendants occupy as 
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tenants. A man may be a labourer to-day 
and a cultivating tenant to-morrow^. He 
may desert his tenure and follow a profes- 
sion and may again take up a fresh tenure. 
There is nothing to show that this house 
passed to the defendants as an appendage 
or adjunct of the tenure or that there was 
any connection whatsoever between the two. 
It is not even a house standing upon the 
holding, it is situated within the town. 
On these facts alone to hold that the house 
is an appurtenance to the holding is a very 
bad mistake in law. The Additional 
District Judge quotes from a ruling at 
page 190 of the Allahabad Law Journal 
Volume Y HI [Ramdial v. Narpnt Singh (1)], 
in the head-note of which there is a 
remark that “the dwelling house 
of an agriculturist may be deemed to be 
an appurtenance to his holding.’’ It seems 
to me that in every case it is a question 
of fact whether or not it is appurtenant 
to the holding. The question was con- 
sidered in Bhola I\ath v. Eishori (2), in which 
a majority of the Judges who constituted the 
Bench held that the liouse of an agriculturist 
is liable to sale in execution of a decree on 
foot of a mortgage made by him, when such 
house is not an appurtenance of his holding 
which he is forbidden by law to transfer. 
In the present case the lower Court has 
clearly made a distinct error. There is 
no evidence on the record to establish the 
fact that the house is appurtenant to the 
holding. In this view the appeal must be 
allowed, but only to the extent of Ks. 100 
out of the principal of Ms, 200 secured 
by the bond. The plaintiffs will have a 
decree for Hs. 100 plus interest according 
to the terms of the bond from the date 
thereof up to the date fixed for payment 
by sale of the house in question. 1 allow 
six months from to-day’s date for payment. 
Future interest after the date of payment 
will be six per cent, simple. The parties 
will pay and recover costs in all Courts in 
proportion to success and failure. Costs in 
this Court will include fees on the higher 
scale. 

Appeal alloioed, 

(1) 9 Iiid. Ca8.9;n; S A. L. .1. 190; 33 A. 130. 

^2) 11 liid. Gas. 640; 8 A. L. J. 1045; 34 A. 25. 


CALCUTTA HIGH COURT, 

Appeal from Appellate Decree No. 2341 
OF 1915. 

January 18, 1918. 

Preaent: — Mr. Justice Richardson and Mr. 

Justice Beachoroft. 

HARI DAS AND OTHERS— Plaintiffs 
— Appellants 
versus 

DEBENDRO RAM BANERJEE and another 
— Defendants — Respondents. 

lAniihifwn Art (JX of Mm), Sch. J,A. f, 142— 
J^fsscsiiion iimi lui'uei' uhtdiuiny 

hij force — Llnutafioii^ coin ineixreuwht of, 

rose»c>!Hi(iii tho t.riio oavium*, ohtaincd, 

<*oimf.s ill liis f.-ivoiir For lh(? ])Mr|)(».s(*.s of Ai tich* 1 42 
of tho Liniifutioii Aci in ii suit hronglil by him for 
rocovorv •><’ ])ossessioii on (‘stublislinitMii of litlo. 
[l». 549, ‘col. J.] 

The plaint i Os, liuviuy boen dispossessed by the 
di'fcndunts of C(‘rtain IuikIh bcloiij^inir to tlurtii, Kuccood- 
ed ill ousting tin; latter therefrom and retained 
possession until they Avore evicted riiid(*r a decree 
in a suit brought by the defendant.- niider section 9 
of ilie Specilic Relief Act: 

7/c/d, that time began to mil .igainst the iilainlifl’s 
from Die moment they Aven- ca icted in e.vecution of 
the ileeree under ilie Sp(‘citic lUdief Act, and not 
before, [p. 549, eol, 1.] 

Appeal against the decree of the Sub- 
ordinate Judge, Bnrdwan, dated the ‘/3rd July 
1915, confirming that of the Munsif, Katwa, 
dated the 30th June 1914. 

Pabu Si^j Chundra Palit, for the Appel- 
lant. 

Babu Amulya Charun Bhuftacharite Ur 
Babu Mritunjiry Chatttrjee, for the Respond- 
ents. 

JUDGMENT. — This is an appeal from the 
judgment and decree of the Subordinate 
Judge of Burdwan, dated the 23rd July 1915, 
confirming the decree of the Munsif of Katwa, 
dated the 30th June 1914. The suit is a 
suit in ejectment and both the Courts below 
have found that the plaintiffs have a good 
title to the land which they claim, but that 
the suit is barred by limitation inasmuch as 
it was not instituted within 12 years of the 
date on which they were dispossessed. The 
findings of the Courts below are findings of 
fact and we are unable to interfere with 
them except so far as they are vitiated by 
error of law. There is only one point in 
the case. In respect of a portion of the 
disputed laud it appears that while the de- 
fendants were in possession the plaintiff 
succeeded in ousting them. The defendants 
thereupon brought a suit under section 9 
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of the Specific Relief Act to recover posses- 
sion from the plaintiffs. It is admitted by 
the written statement of the defendants that 
in the interval, until the defendants reccverd 
under the SpeoiRo Relief Act, the plaintiffs 
were in possession of this portion of the land. 
That being so, it is clear on the face of the 
record that on the question of dispossession 
the Courts below have overlooked the fact 
that possession by the true owner, however 
obtained, counts in his favour for the pur- 
pose of Article 142 of the Limitation Act. 
The appeal, therefore, succeeds to this extent. 

The result is that this appeal is allowed 
in part, the decree of tlie Court below will 
be modified and the suit dismissed except 
in HO far as it relates to the portion of the 
disputed land covered by the decree in the 
suit under the Specific Relief Act. As re- 
gards that portion the suit will be decreed. 
The plaintiffs do not appear to have made 
this point effectively in the Courts below 
and we, therefore, make no order as to costs. 

Appeal alliiwei in part. 


ALLAHABAD HIGH COURT, 
Second Civil Appeal No. 1190 of 191G. 

January 2S, 1918. 

Present: — Mr. Justice TudhalJ. 
ABUILAKH DHELPHORA— Dekenoam' 
— Appellant 
rersHft 

LILADHAR DHALPHORA— Plaintiff 
— Respondent. 

fjiniHiition Act (IX of IDOS^, Sr'i. /, Ait. KU — 
Mortffftyt' nf ornipnncy icihliiiu iu /.cmimlar — 
TrnthKjrr of hvhif'n'j /»>/ zomindur — L’ >’»// for 
— JjimilaiioH, 

All ofciJiMMi’y UMiant a iisiifnictuuiy nitiru 

giij'O of* his holditi<r to tin* wlio sold liis 

]»ropfirty s incdudiii^’ the lioldinirto Mio ilefend- 
iiiit. Tho plaintiff Lroui/ht a soil for rode mpt. ion 
und the defendant c‘oiitond(3d that the plaintiff 
being an occupancy teiuint and fiaving bec»n dis- 
posaessod for more tlnin six years from liis holding, 
his suit for possession was barreil by time: 

Heldy that tho suit was not one to nn'ovi'r posses- 
sion of a holding from which the plaintiff* had been 
unlawfully disposBossed, but was a suit by a mort- 
gagor to recover pubsession of tho mortgaged pi*o- 
perfcy from bis mortgagee and eeriaiii jwrsons to 
whom the niortgageo had trnnsfriTod tin* jU'opeiry 
and as the plaintiff* Lad not been UTdawl'nlly dia- 


.54f) 


pos.seshcd from tin* holding, the limitation (d* 12 years 
applied from the date of transfer to defendant under 
Article 1 .‘14 of Schodnlo I of the Limitation Act. [p. 
5 )0, col. 1.] 

Second appeal from a decree of the Dis- 
trict Judge, Gorakhpur, dated the 14th 
April 1916. 

Mr. I/thwar Saran^ for the Appellant. 

Mr. Harnandan Prasad, for the Re- 
spondent. 

JUDGMEN'T. — The facts of this case 
are clearly set out iu the judgment of the 
District Judge, dated the 9th of September 
1915, by which he remanded an issue to 
the Court of first instance. Briefly pat 
the oa.se is as follows. An occupancy ten- 
ant in the year 1900 gave a usufructuary 
mortgage of hi) holding to the Zemindar. 
About a year before this suit was brought 
the Zemindar sold his property rights to 
Abilakh and Loohan. He also relinquished 
his sir and khudkisht lands in favour 
of his vendees. Among such lands he 
transferred to the vendees the property 
which is now in suit. The mortgagor 
deposited the money due under the mort- 
gage under section S3 of the Transfer of 
Property Act making Sheo Narain, Loohan 
and Abilakh all parties to his application. 
This was on the 17th of April 1914. As 
the money was not taken, he sued on the 
2 1st of July 1914 for redemption of the 
mortgage and for damages. The Court 
below set aside the decree (7f the Court 
of first instance and decreed the plaintiff’s 
suit, awarding the plaintiff mesne profits 
with effect from the date of the* institution 
of the suit. It was pleaded on behalf of 
the appellant that the suit is time- barred 
because the plaintiff is an occupancy ten- 
ant who has been dispossessed for more 
than six years and his suit for possession 
WAS birred by time. Attention is called 
to the ruling of Pakalwan Singh v S^tru* 
pa Knar (l). This decision does not assi.st 
me in the present ease at all. That was 
a suit by a mortgagee of an occupancy 
holding to recover possession of that holding 
when his mortgagor, the occupancy tenant, 
had been dispossessed by the Zemindar. 
There has been no unlawful dispossession 
in the present case. The mortgagee has 
made a transfer to Abilakh and Loohan 
of his Ziraindari rights. He volnntarily 
a^’.d willin^V gave np these lands to them 

(l) 2 4. L. J. 471; A. W. N. (1905) 17«. 
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They did not unlav^fully dispossess him in 
any way. As against them Sheo Narain 
oould not possibly recover possession, they 
being the transferees of his rights. There 
can be no doubt as to the mortgage and 
as to the transfer by Sheo Narain to 
Abilakh. The tenant, that is the respondent 
to this appeal, oonld not possibly recover 
possession without paying his money and 
be can only recover possession by a 
redemption suit. The suit is not a suit by 
a tenant to recover possession of a holding 
from which he has been unlawfully dis- 
possessed. It is a suit by mortgagor to 
recover possession from his mortgagee and 
certain persons to whom the mortgage 
has transferred. The limitation of 12 
years applies from the date of transfer to 
Abliakh and Lochan. (Article 134). 

The next point which has been pressed 
is that the appellant is not liable for 
mesne prohts which have been awarded 
by the Court below as damages. The ap- 
pellant has been in possession with effect 
at least from the date of the suit, knowing 
very well that his right to retain pos- 
session was contested and with all the 
facts of the case before him. The profits 
that were in his pocket belonged prima facie 
to the plaintiff who had deposited the money 
under section S3 of the Transfer of Property 
Act. If the appellant has any remedy 
against Sheo Narain it is open to him to take 
it. 1 see no justice in exempting him from 
the decree and allowing him to keep in 
his pocket that which belongs to the plaint- 
iff. There is no force in this appeal. It is, 
therefore, dismissed with costs. 

A%>peal dismissed. 


BOMBAY HIGH COURT. 

Second Cim Appeal No. 1068 of 1916. 
January 31, 1918. 

Present'. — Mr. Justice Beaman and 
Mr. Justice Heaton. 

BAPUJI NARAYAN CHITNIS 

AND OTHERS — PLAINTIFFS APPELLANTS 

versus 

BHAGVANT BALWANT CHITNIS 
— Defendant — Respondent, 

Eiectmenir-^Title' wrnat nf-~ Tiuvdnji n/ mviutf — 


In a suit in "ejectment the plaintiff must prove 
good title and there is no onus on tho defendant to 
prove title relatively good or had at nil. 

It needs twelve full yonrs’ possession to niaho title, 
and, therefore, wliere ii plaintiff fails to prove any thing 
moi'c ilitin possession within twelve years of suit, tlu? 
onus is not shifted on to tho defendant to prove goofl 
title. 

Second appeal from the decision of the 
Assistant Judge, Salara, in Appeal No. 29 
of 1915, confirming the decree passed by the 
Joint Subordinate Judge, Islampur, in Civil 
Suit No. 488 of 1911. 

Mr. N. M. Samartht for the Appellant. 

Mr. M. V. BhaU for the Respondent. 

JUDGMENT. — The point taken before 
us is that although the plaintiffs have been 
held by both the Courts not to have proved 
any title, still the fact that they were 
once in possession within twelve years of 
suit throws the onus of proving good 
title on the defendants. Doubtless there is 
some case-law authority which might be 
construed into supporting puoh a proposition. 
We, however, prefer to follow the simple 
law established ever since the English 
Courts settled any principles of law at all, 
that in a suit in ejectment the plaintiff must 
prove good title and that there is no onus 
on the defendant to prove title relatively 
good or bad at all. Here the plaintiffs 
have attempted to prove title and have 
proved some years’ possepsion. But it 
needs twelve full ypars to make title. Both 
the Courts have found that the plaintiffs 
have no title. It is not disputed that that 
finding of fact is binding upon up, and 
we are unable to see how in the face of 
it any relief can be decreed to the pluiniiffs in 
this form of action. 

We must, therefore, dismiss the appeal w itli 
all costs. 

A ppeal dism tssed. 
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PATNA HIGH COURT. 

Privy Council Appeals Nos. 67 and 68 
OK 1917. 

May 6, 1918. 

Preaerd : — Sir Dawson Miller, Kt., Chief 

Justice, and Justice Sir Ali Imam, Kt. 
Choudhn HAR PRASAD RAI and others — 
Appellants 

versus 

BRIJ KISHEN DAS and others — 
Respondents. 

Civil rrocvdure Code (Act T of 1908), k. 161, 
O. XLVf r. 4 — Consolidation of appeals to Privy Council 
— High Court f power of, to consolidate — Security for costs. 

It- waH not infceiuleri by Ordor XLV, rulo 4, to limit 
the powers of the TTigli Court to consoHdato caRca 
to the purposes irentioued in that rule alone. 
[l>. 552, col. 1.] 

The power of eonsoldatioii is an inherent power of 
the llifjfh Court, which can be ex(‘rcisetl in consolidat- 
ing appeals to the Privy Council for th(‘ ]nir]iose of 
security for coats and to save exi>en.sos. [p. 552, col 1.] 

Application for consolidating two appeals 
preferred to the Privy Council. 

FACTS. — In order to set aside an e.r-parte 
decree two suits were brought by two sets of 
plaintiffs. The defendants 61ed separate 
written statements. By consent of parties in 
both the suits the same evidence was given 
and the suits were tried together. The Sub- 
ordinate Judge decreed both the suits by one 
judgment. The defendant 61ed two appeals 
to the High Court. In the High Court 
two paper books were prepared but the 
evidence was printed in only one of the 
paper -books. The appeals were heard 
together and were disposed of by one 
judgment. The plaintiffs in each of the 
suits hied two separate applications for 
leave to appeal to the Privy Council. The 
applications were granted as the valuation 
in each of the appeals was above Rs. 10,000. 
The plaintiffs then made an application 
for consolidating the two appeals to the 
Privy Council and for permission to de- 
posit only one set of security for costs. 

Mr. Ganesh Butt Singh, for the Appel- 
lants, submitted that although there was 
no express provision in the Code of Civil 
Procedure for consolidation of appeals, the 
High Court had inherent power to con- 
solidate them for expediency and for the ends 
of justice. He relied on Ilukum Ghand Boid 
V. Kamlanand Singh (1), Nand Kishore Sing 
V. Earn Qolam Sahu (2). 

(1) 33 C. 927; 3 C. L. J. 67. 

(2) 18 lud. Gas. 207 ; 40 C. 956; 16 C. L. J. 608. 


Mr. Parmeshwar Dayal, for the Opposite 
Party, contended that the High Court had 
no jurisdiction to consolidate separate appeals 
to the Privy Council for the purposes of the 
security for costs. The appellants in the 
two appeals were two distinct sets of 
persons, they had Gled two distinct suits out 
of which the two separate appeals had 
arisen. They were liable for costs separately, 
therefore, they should give separate security 
for costs in each of the appeals as required 
by law. In the matter of Privy Council 
Appeals the Code of Civil Procedure has 
provided for consolidation of appeals in 
Order XLV, rule 4. This rule gives the 
High Court power to consolidate only for 
the purposes of pecuniary valuation and not 
for any other purpose. The provision 
contained in the rule affords a clear indi- 
cation as to the intention of the Legisla- 
ture to limit the jurisdiction of the High 
Court in matters of consolidation of 
Privy Council Appeals. If section 151 
of the Code be invoked to enable the 
High Court to grant consolidation for pur- 
poses other than that laid down in Order 
XLV, rule 4, it would have the effect of 
widening the scope of the rule. The ruling 
relied upon by the applicants has no applica- 
tion to the case. 

ORDER. — This is an application for con- 
solidation of two appeals to the Privy Council 
which arise out of the same judg- 
ment. The oases were tried together in 
the Court below and the appeal in this 
Court was heard and dete.'mined in both 
oases at the same time and one judgment 
alone was delivered. The questions in 
dispute in each of these appeals are sub- 
stantially the same, the appellants in one 
case being the adult membere of a family 
and the appellants in the other case being 
the minor members of that family. The 
only difference in the questions for deter- 
mination in these two appeals is whether 
assuming that the adult members of tho 
family fail to make out their case, it is 
still open to the minor members to contend 
that the sale which it is sought to have 
set aside is not binding upon them as they 
were not properly represented. We have 
been asked in this case, in order to save 
expense to all parties, to consolidate these 
appeals which arise out of the same judg- 
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ment and decide eubatantially the same 
qnestioiiH and at the pame time to order 
that one pecnrity bond of not Re. 4,000, 
whioh ip nsual in (he case of these appeals, 
but of Rs. 6.000 should be lodired to cover 
the costs of the respondents in these two 
appeals. 

It has been contended by the respond* 
ents that under the rules which govern 
appeals to His Majesty in Council there 
is no provision made for consolidating 
appeals except in the one case provided in 
Order XLV, rule 4, where power is given 
to consolidate appeals for the purposes of 
pecuniary- valuation. The object of that 
rule is that where you have appeals from 
one judgment involving substantially the 
same auestion for determination before the 
Privy Council, although each of these appeals 
separately may not amount in value to the 
appealable minimum, yet if in the aggregate 
they do amonut to that sum, they may he 
consolidated so as to bring the amount up 
to Rs. 10,000 and as that i^ the only instance 
which is specifically mentioned in Order 
XLV, it is said that we have no jarisdictinn 
to consolidate such appeals for any other 
purpose. After considering the arguments 
which have been put before us in this cafe 
and after considering the other flections of 
the Code which must be read together and 
especially seotioTi li)l, it seems to us that 
the power of confiolidatioii is an inherent 
power of this Court, as has been decided 
in the case of N»nd Kuhore v. liani 

Golam Sahn ('J). We think that it was 
not intended by Order XLV, rule 4, to limit 
the powers of this Court to consolidate 
oases to the purpoecs mentioned in that 
rule alone. In the preFerit case, where as 
T have alrrady said, thepe (wo appeals me 
although in form two in substance practically 
one, we think that m the intereets of 
justice and to save unneressary expense t) e 
appeals ought to be consolidated. There 
will, therefore, be an order that these two 
appeals be consolidAted and tried together, 
and further having regard to the fact that 
in ordinary cases Rs. 4,CC0 is considered 
sofiicieiit fecuiity for the ccsls of the 
respondent we think that justice will he 
met in this case by crderiig that security 
be given to the extent of R.<i. t>,C00 by the 
appellants jointly to meet the costs of the 
lespcrdents. 'the result of that will be 
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that that security of Rs. 6,000 will be 
available to the respondents as against each 
of the appellants in the present consolidated 
appeal, so that if it should turn out that 
the respondents are sncoessfnl against only 
one set of appellants then the whole of 
that security will be available to them for 
their costs. Let the security bond filed in 
this appeal be sent down to the District Judge 
to test and report thereon. 

Order accordingly. 


ROMHAY H (ill COURT. 

Oivn. Application' No. 57 un 1917. 

January 24, 1918. 

P^fsent: — Mr. Justice Deamanand Mr. Justice 
Heaton. 

BHAUSING RAGHO-Plaixtifk— 
Applicant 
vtrsuH 

CHAGANIIUM HARCilAND- 
Dekbndakt — O pPONaxT, 

Ciril Pi'fHTtI *1 iV Cotiti' f.-U’/ I ll.>, lol, 

U.SfJy (^ourf }Wf‘ Act ( VJ] nf 1S70^, > 13 - 

Rcmuioty otuU'r of ^llcjuml of Tow/ Z-./W — CtoiH, dutij .»/ 

-'Httvision pum:rs nf h 151. 

an Appolliito OfHirt clispoHOK c f an appoal 
iimler riilc 21^ of Order \M •»!’ thv Civ il Proceduie 
Code, tlK* pji>vi8i<>iis of Ki'idioii 13 ot tlir* CtMiri 
Airt JHitoiuiifii’nlly int') opi>niiW*n jukI tin' Conn 

is bound fo ^ruiil fi eortilicaU* uiidri* I fiat sccl ioii, 
Tho nfnsal of the Court to grant the certilieate 
amount .« ton ix-fusal to do what the law 8p«*oiticnIl.y 
say .s the Court must do and is either uii illegality 
ora iiiiderial Irrogijlaiity within the meaning of 
sc'ftion 115 (d* ilie Civil Prorodun* Code. [p. 563, cols. 
1 A ‘-^.1 

Per ./.—Sept ion 151 of the Civil Proeodiiro 

Code intended to eni|>ower Courts to deal with 
their own defreea nnrl orders :iikI is not intended to 
give aiJthoiity to mperior Courts by way of eonfeixing 
Biipplemi iitiif jiirisclietioii to that eouferied hy section 
115 of the Code. [p. eol. l.J 

Civil application under exiraorc inary 
jurisdiction from an order passed hy the 
Assistant Judge, Dhulia, in Appeal No. 83 
of 19 6. 

Mr. P. V, Ntjtutf, for the Applicant. 

Mr. P, V. Knne, for the Opponent. 

JUDGMKNT. 

Beamav, J. — I (hirk it necesFary to ex- 
press my own emphatic opinion that an 
application of this kind is not within the 
scope or intention of section 151 of the 
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Civil Procedure Code. Nor does that sec- 
tion confer upon ns jurisdiction to deal with 
errors of this kind. 1 think it is very clear 
that that section is intended to empower 
Courts to deal with their own decrees and 
orders and was not intended to give 
authority to superior Courts by way of con- 
ferring supplemental jurisdiction to that 
conferred by section 115. Bat T think 
that this is a good case under section 
115. What has happened is very clear. 
The Trial Court held that the present 
applicant was not an agriculturist on the 
ground that the question was res judicata. 
On appeal, the learned Judge held that the 
question was not res judicata and remanded 
the case under Order XIjI, rule 23. OE 
that there can be no doubt whatever. 
Where that happens, section 13 of the 
Court Fees Act makes it compulsory upon 
the Court to grant the certificate men- 
tioned in that section. The Court has no 
discretion in the matter. The learned 
Judge of the lower Appellate Court appears 
to have confused the matter before him 
in such a way as to have entirely lost sight 
of the imperative requirements of section 
13 of the Court Fees Act. Were it 
necessary to examine his reasoning, it 
would be, I think, very easy to show that 
he entirely missed the point and over- 
looked the obvious policy and intention 
of that section. It is, however, quite 
enough to say that as soon as he made 
his order of remand under Order XLI, 
rule 23, he was bound by section 13 
of the Court Fees Act to grant the certi- 
ficate which the applicant now prays for. 
As he refused to do, he clearly acted with 
illegality or with material irregularity, 
whichever word be preferred, and the relief 
which the applicant prays for must be 
granted, and the Court below must be 
directed to grant him the certificate which 
he asks for under section 13 of the Court 
Fees Act. 

As the opponent, in spite of our opinion 
upon this point, given before he opened 
the argument, has elected to resist the 
application, in which, as far as I can see, 
he had no interest whatever, there is no 
reason why the application should not now 
be granted with costs against him, and 1 
would so order. The Rule should be made 
absolute in the terms of the above judgment. 


In respect of the remaining six applica- 
tions of like nature {viz.^ Civil Extra- 
ordinary Applications Nos. :64 to 169 of 
1917) Mr. Kane for the opponent withdraws 
all further opposition, and we think that, 
while they will all be governed by the 
judgment just delivered, the opponent need 
pay no more than his own costs in each 
of them. The order, therefore, at the 
foot of the judgment in each of those 
oases will be that the Rule is made absolute, 
each party here bearing his own costs. 

Heaton, J. — I agree. I say nothing as 
to whether the District Judge’s order dis- 
posing of the appeal was correct in form 
or not. It has been appealed against and 
therefore remains. Taking it as it is, I can 
account for it only by supposing that it 
wa^ made under rule 23 of Order 
because there is no other provision in the Code 
which empowers the Court of first appeal 
to set aside a decree and remand the case 
to be decided according to law. As it was 
a disposal of an appeal under rule 23 of 
Order XLI, the provisions of section 13 
of the Court Pees Act automatically came 
into operation and the Appellate Court was 
bound to grant a certificate, and as my 
learned brother has said, its refusal to do 
that is a refusal to do what the law 

specifically says the Court must do and is 
either an illegality ora material irregularity. 
Therefore, the matter comes, in ray opinion 
within .section 115 of the Code. I agree 
entirely that it CHnnot come within section 
151, because I feel quite sure that the 
powers of this Court of interfering with the 
orders of the subordinate Courts are to 
be found either in sections relating to 
appeal or in the section relating to 

revision, or, it may be, in the Charter of 
the High Court or the Letters Patent. 
And 1 feel perfectly certain that section 

I5l of the Code was not intended to 

extend those powers but was intended, as 
its wrords to my mind clearly indicate, to 
show what the Trial Court o&n do whilst it 
is sei/.dd of the case. 

1 think, therefore, that the order pro- 
posed is the correct order to be made in this 
case. 

Buie made ahsohitt 
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SEAKKAR GOYIND t. KISAN. 

NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal N^. 496 of 1911. 
April 30, 1912. 

Presew^.— Mr. Drake- Brockman, J. C. 
SHANKAR GOVIND— Plaintiff— 
Appellant 

vei SU8 

KISAN— Defendant— Rbspokdint. 

Land AcffUis'ithm, Arf (I of 1894-), ms. 29 , 30 , 45 — 
Compenmtioiij apporiioumcni of-^Tenant of aliadi aite, 
n'hether enfitled to shure of Wajib-ul. 

ary., provit^iontt of. 

Tlio plaintiff, a perpoiual lessoo of a villago claiiiied 
fwmi the dct'enilant, a teruint, tho ontin5 ooinpensatioii 
I'oceivtMl by t.Lo latlrr iiii(l(‘r the band Acquisition Act 
ill rcirpoet Of a lioiisc site in ILo obadi of tho villago. 
Tho village u'njih-ul-firz iloclai-oil ihe light of 
the defenalant U^ ooo.iipy tho site as long UB lio 
plouKod, but also iloclarod tho right of the plaintiff 
to icHuiui' tho silo of tho hoiifiO after tho (jconpani 
4cft tho villago, the hitb'r liaviiig only tho right to 
transfer tho iiiiiteriivls of the boiist*'. 

Hold, that the dofenduiit had no iniereat in the 
luiul but was a mere lieonfioo to ocoupy^ it and that 
he 'wu 8 not, therefore, ontitlod to any portion of the 
coiTipenaation awarded for tho aC(|iiisition of tho site 
under the Land Accpiisition Act. Ll’. 554, col. 2.] 

Appeal from the Court of the District 
Judge, Nagpur, dated the 27th September 
1911, in Appeal No. 144 of 1911. 

Mr. 0. h* Subhedar, for the Appellant. 

JUDGMENT. — The plaintiff in this litiga- 
tion is the perpetual lessee of Mauza 
Dhantoli on the outskirts of Nagpur town. 
He claims from the defendant the entire 
compensation received by the latter under 
the Land Acquisition Act in respect of a 
house site in the abadi of the village. The 
Courts below have held that the defendant 
baa an interest in the land; the lower 
Appellate Court, considering his position 
analogous to that of an ordinary tenant, baa 
apportioned the compensation by giving two- 
thirds to the plaintiff. 

The material part of the lower Appellate 
Court’s judgment runs thus: — 

“No doubt the site belongs to the 
Malguzar and if the houses were 
removed the site would revert to the 
Malguzar, but the tenant had also got a 
right to occupy the site so long as his house 
was standing and he was in oooapatiou of 
the house. Therefore , it cannot be denied 
that the occupant of the house had slso 
some sort of interest in the site, however 
small”. Both parties have appealed to this 
Court, each claiming the entire sum allowed 
by the Land Acquisition Officer. The defend- 


ant also appealed in respect of the interest 
which has been allowed by both the Courts 
below from the date on which ho drew the 
money. Both appeals are disposed of by 
this judgment. 

In my opinion the Courts below should 
have been guided by the waHb-tiUart and 
the decision in Govind Itao v. Amrit Rao Q). 
The material passage of the ivt^tjU-uhare has 
been translated as follows: — 

^*The sites of houses in the village abadi 
shall devolve upon heirs according to custom. 
But no one can dispose nf such sites since 
we, proprietors, have the ownership thereef. 
Every person is authorized to sell or mort- 
gage the materials of his house on leaving 
the village or on any other occasion.” The 
plain intention seems to be that once the 
hoa.se is removed, transferred or abandoned 
the Malguzar is entitled to the land. I can 
see no valid reason, why this intention 
should not govern apportionment of com- 
pensation when the land and the house are 
compulsorily tran.««ferred to the Government. 
The wajib-uharz recognizes not an ‘ interest 
in the land” but a mere license to occupy: 
see MoUram v. Rup Khan (2). Jn England a 
license is not an interest in land within (he 
meaning of section 6S, Land Clauses Act, 
1845, so as to give a right to compensation 
for “lands or any interest therein” taken for 
public purposes see Frank Co. v. 

London County Council (3). It is true that 
to restore himself to the same position as be 
enjoyed before the site and the building 
thereon were acquired the defendant must 
find another site, but this would equally have 
been the case bad he elected to sell the 
house ppivafely. 1 hold, therefore, that the 
plaintiff is entitled to the whole of the com- 
pensation awarded for the site. 

With regard to the claim for the 
interest the Courts below content them- 
selves with holding tViat it is claim- 
able from tlie date on which the defend- 
ant t'Yok the compensation as damages. The 
plaintiff, however, has not explained why he 
failed to appear before the Land Acquisition 
Officer as invited by the notices under section 


(1) 4N. L.R. 149. 

(2) 4N.L. R. 155. 

(3) 0904) 1 K. R. 713; 73 L. J. K. B. 362; 90 L. T. 
368; 62 W. R, 405; «« J. l\ 336; 2 hr CL R. 723; 20 T, 
L. B. 346. 
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9 of the Land Acquisition Act; nor does his JUDGMENT. 

learned Counsel in this Court cite any pro- Beaman, J.— This is a very unsatisfactory 


vision of law apart from the Interest Act, 
1839, under which he can claim interest. 
1 would, therefore, allow interest only from 
the date on which written notice of demand 
was given to the defendant. The decree 
of the lower Appellate Court will be modihed 
and costs in all the three Courts will follow 
the result of the cross appeals to this Court. 

Decree modified. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 938 of 1915. 

January 17, 1918. 

Present : — Mr. Justice Beaman and 
Mr Justice Heaton. 
LAKHICHAND CHATRABHUJ 

MARWADI— Plaintiff — Appellant 
versus 

LALCHAND GANPAT PATIL— 
Defendant — Respondent. 

Kvidencv Act ( I of 1872^i .s'. riH-^Exticidiou (f docAi- 
metd — P ’on f — Adininaion — Jnfcrencc drntrii. from 
'mutter 'hid on record, validitij r.f. 

In a suit upon n mongajxo allof^oil lo luivn l)oon 
i*.voinit(Mi by the fallicir of the (lei'ondants, the latter 
(loniod all knowledge of the trausaction. One of 
them, however, on bein^f examined as a witness 
admitted that the signature on tlie deed was liis 
father’s. 'Phe suit laid been bruii^j^Ut on almost the 
last day allowed by tin* law of limitation, and from 
this the rJourt inferred that the phn'idilT must all 
along have been receiving interest at the stipulateil 
rate and that on that calculation the mortgage di*bt. 
had been fullv satislied; 

Held, (I ) that its far as the defendant who identi- 
.iied his father’s signature was coueernod, his 
admission, under section 68 of the Evidence Act, 
ndieved the plaintitf of any further responsibilily 
of proving the mortgage-deed; fp. 555, c(»l. 2.] 

(2) that tho Court had erred in law in drawing 
the inference as to the payment of interest fmm 
matters not in evidence' before it, and that, therefore, 
there had been no proper trial of the suit. [p. 556, 
col. 1.] 

Second appeal from the decision of the 
Assistant Judge, Dhulia, in Appeal No. 354* 
of 1915, confirming the decree passed by the 
Joint Subordinate Judge, Dhulia, in Civil 
Suit No. 16 of 1915. 

Mr, D, 0. Virkar^ for the Appellant. 

Mr, H, 71. Oumaste, for the Respondent, 


case. The plaintiff sued on a mortgage. 
There were seven defendants, of whom four 
were minors, all members of a joint Hindu 
family. The eldest defendant professes to 
know bis father’s hand-writing. The father 
was the mortgagor. This defendant, being ex- 
amined and shown the mortgage-deed, said 
that the signature was his father’s. As far 
as he was concerned, this admission, in our 
opinion, would, under section 5S of the Indian 
Evidence Act, relieve the plaintiff of any 
further responsibility of proving the docu- 
ment. But the decision is not so clear 
as regards the remaining six defendants. 
The plaintiff in fact did intend to produce 
the attesting witnesses, and there waSf as 
far as we can see, no culpable delay on 
bis part, but on the day fixed for the 
hearing he said that he was ill and his 
witnesses were not present. Both the Courts 
declined to grant him any further time, 
and, therefore, they held that he had 
failed to prove the mortgage deed. That 
finding, in our opinion, must be wrong 
against defendant No. 1 at any rate. It 
is to be remembered that these defendants 
plead that they know nothing of the mort- 
gage transaction. They do not deny that 
it may have taken place, nor do they 
anywhere allege payment. Nevertheless 
both the Courts have inferred, from the 
mere fact that the plaintiff delayed bring- 
ing his suit until almost the la^t day 
allowed him by the law of limitation, that 
he must have been receiving interest all that 
time at the rate stipulated for in the deed, 
and on that calculation they have reached the 
cDnclusion that the debt has been fully satisfied. 
Both the Courts refer to two decisiono of 
the Allahabad High Court, Behari v. Bam 
Chunder (I) and Balkaran Upadhya v. Qaya 
Din Kalwar (2). But without commenting 
upon those cases, it is clear that an in- 
ference of the kind we have just mer4tioned 
is not one which can be supported by any 
authority. It is in effect an inference not 
drawn from any evidence. It could not have 
been drawn from any evidence, because pay- 
ment was not alleged and no enquiry was 
made upon the point. Drawing inferences of 

(1) 10 Iiid. CaB. 927; 33 A. 483; 8 A. h. J. 368. 

(2) 24 iHd, Cas. 265; 36 A, 370; 12 A. L, J. 636 , 
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this kind from matters not in evidence before 
the Court is well settled to be an error of law. 
We feel no difficulty, therefore, in nesrlectin^: 
these concurrent Hndiugs of the two Courts 
below, which otherwise would no doubt con- 
clude the case. The result is that at present, 
in our opinion, there has baen no trial at 
all. 

We feel, therefore, that we mu'.t reverse 
the decrees of the Courts below and remand 
the ease for a proper trial upon the 
merits. Cost^ will abide the final result. 

Heaton, J. — I concur. 

Decree reversed'. Case remanded. 


MADRAS HIGH COURT. 

Orioinil Side Appeal No. 31 ok 1917.. 

January 9, 1918. 

'Presehi : — Sir John Wallis, Kt., Chief Justice, 
and Mr. Justice Sadasiva Aiyar. 

VINA VAG A xMUDALlAR -D efendant— 
Appellant 
versm 

PARTHASARATHY ATYANGAR minor, 
iJY NE\r KiiiEND GOPU ARAMUDU 
A Y Y A N G A R — Pl \ i x n f k— H pon de nt. 

ytujligi‘ncr-~l>fnti‘uv*'*% fftr-^PIiy>n'cnl {njurir.^ 

ruufu'd h\i fafh'ny of dotir-^ It.'imuyetij uuHi.'ftne of — 

(Jii'il PiitCCtlutT (*'■':?<’ C ) •'/ K^OS^, \ I Ii 

Piahri. (tmendm^nf of, /"/ ruhoHrnl . I /./>»'/ - 

Inte Courts dniyoj. 

In an action for tljiinau'os for piiyBieui injurioK 
caused to ilie plaintiff by dofiujdiiit’s 
the amoiiiiL »f uouipeiiwai.ioji must be fair and 
reasonable, but an absolute roiiipcris li ion not 
the true measuiv of danifigtis. Tim Court .should 
not give the vjilui? of an annuity of the same 
aiiiouiit as the plaiatitt’s average iacome for lie* re.st 
of the phiintitrs life. [ p. .W, eol. J; ]i. feTS, rol. 2.] 

All Appellatt* Court eaii form iis own opiiiions 
,m till* reasons given by tlie lowi-r Court for the 
award and iiieaaiire of damages, but it should be 
slow to interfere iiidess, in its <ipinioii. I he 
damag.'S awarded art* rlearly (*xe«*s.**T\ e or in- 
adennati* [P* ^ 3 

In an action for damage-t, the Court, has the 
power to order amend iikmiI of the plaint at any 
stage of the auit so as to enhance tlu? claim for 
damagos, if tiie applicaticm for amendment waa 
made at the commeiieemeiil of the Irial. [p. 55ff, 
col. 2.] 

Tbo plaintiff, a lad of Iff who was a student iii 
one of the lower forms of a schmil, sustained 
svvere injurieH by the fall of t he dfru* of a t'oiiplc 
of which defendant was lru.«!t(*e. It was proved 
ihat the boy was dull and mA VJ'ry intelligent 


and that his father was a paiiiior, while bis 
brolher was earning Rs. 20 a month. lh« Court 
nwarded him Bs, 12,000 as dninagoe: 

llchl, that the award was exc(?ssive and it W'n» 
reduced to Rs. ff,0lK>. [p. 658, col, 1; p. 660, col 1.] 

Appeal from the decree and judgment 
of Mr. Justice Coutts-Troiter, in the 
Ordinary Original Civil Jurisdiction of this 
Court in Civil Suit No. 399 of 1916. 

FACTS appear from the judgment. 

Mr. C. F. Jiamasamt/ Aiyar ^ for the Appel- 
lant, argued that the Judge had no power to 
order amendment of the plaint so as to 
enhance the original claim for damages, 
which had been deliberately fixed. A larger 
relief than was asked for could not be award- 
ed nor could the Court, after going through 
a portion of the evidence, allow an amend- 
ment so as to give increased damages. 

The award was excessive. The Judge had 
given an annuity to the plaintiff. Judging 
of the boy’s antecedents and uf the intelli- 
gence he displayed in school, there was no 
reason to conclude that, but for the injuries, 
his future would be very brilliant. 

Mr. N. QranU for the Respondent, argued 
vontra, 

JUDGMENT. 

Wallis, C.J. — I think there is no ground 
whatever for the objection taken to the 
action of the learned Judge in allowing an 
amendment of the plaint as regard.s the 
amount olaimed as damages. The applica- 
tion was made at the beginning of the trial, 
when the learned Judge reserved bis decision 
until he had heard more of the case. When 
he granted it at a later stage, it was not 
opposed though the order was not made by 
consent. The fact that it was not opposed 
goes to show that the general feeling of 
those who had heard the evidence was that 
an award of Rs. 5,0G0 would be inadequate. 
The only (|uestion then is whether the sum 
of R<7. 12 , quo awarded by the learned 

Judge is excessive. The principles on which 
compensation should be awarded in these 
rises is fully discussed in the latest edition 
of Mr, Bewan’s well-known book on Negli- 
gence. The observations of Parke, B., in 
Armsworth v. South EasUrn Railway Co. (1) 
and of Brett, J., in Rowley v. London and 
North W estern Railway Co, (2) were approved 

<l) (IS47) n .liir- 768: 81 R. R. 018. 

{£) (1872) 8 K\. k:2I; L, J. Kx h, T. ISOj 

21 Wr. R. 809. 
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generally by the Court of Queen's Bench in 
Phillips V. liondon and South Western Railway 
Co. (8) and by the Court of Appeal in 
Phillips V, London and South Western Railway 
Co, (4?) giving effect to these rulings. 
Lord Coleridge, C. J., when the case was 
retried bafore him, told the Jury that the 
amount of compensation must be fair and 
reasonable but that an absolute compensa- 
tion was not the true measure of damages, 
and in the Court of Appeal Bramwell, L. J., 
in Phillips v. London and South Western 
Railway Co, (5) stated that the direction 
was such as was usually given and was 
right. Pace M. R. Be wan, therefore, 1 
think that the proper ruling is that some- 
thing fair and reasonable but less than an 
absolute compensation should be given in 
these cases. The later decision in Johnston 
V. Great W estern Railway (6) was concerned 
with the question as to whether the Court 
of Appeal should interfere with the finding 
of a Jury in a case of the kind, and the 
rule laid down was that it would do so 
when it was clear that the Jury had dis- 
regarded the direction of the Court. When 
the damages are assessed by the Court, 
and the Court gives its reasons as in the 
present case the Appellate Court can, of 
course, form its own opinion on the reasons 
given but should, in my opinion, be slow 
to interfere, unless in its opinion the damages 
awarded are clearly excessive or inadequate. 

Coming now to the facts there can be 
no doubt that, owing to the admitted 
negligence of the defendant, the plaintiff 
sustained dreadful injuries and was reduced 
to the pitiable condition referred to by the 
learned Judge and that his prospects in 
life were completely mined. He is, there- 
fore, entitled to the largest compensation 
that could properly be awarded to any one 
of his position and prospects in life. As 
regards this part of the case 1 cannot 
help thinking that the learned Judge has 
taken rather too favourable a view, 1 
accept the statement of the learned Counsel 
that the plaintiff impressed the Court as a 

(3) (1879) 1 B. D. 40Gi ‘S L. J. B, (593. 

(4) (1880) 5 g. B. D. 78; 49 L. J. q. B. 233; 4! L. 
T. 121; 28 W. U. 10. 

(5) (1880) 5 C. r. 1). 280 at p. 287; 49 L. J. 0. \\ 
233; 42 L. T. (5; 44 J. 1*. 217. 

(0) (1904) 2 K. B.250; 73 L. J. K. B. 568; 91 L. T. 
157i 62 B. 612) 20 X. L. B. 455, 


bright and intelligent boy. Nonetheless 
he was a backward boy who would not 
have completed his school course and become 
eligible ^r admission to a college, until 
three years after the average age. This 
may be assumed to have been due to his 
father’s want of means, but that want of 
means would have been an even more fatal 
obstacle to his completing his college course 
and obtaining a degree in Arts, to say 
nothing of Law, so as to put him on an 
equality with other educated boys of his 
age and caste. No doubt, be had a distant 
connection who was in a position to help 
him, and such help is not infrequently but 
by no means invariably given. Help from this 
quarter appears to me to be too problematical 
to take into account in assessing damages. 
His father was practically without means. 
One brother is a failed ‘matriculate*, who 
is now in the Grovernment service and 
debarred by his failure from rising to 
better paid appointments. The other brother 
was unemployed at the date of the trial 
but had been a clerk in a mercantile 
firm. On the whole the plaintifi’s prospects 
were by no means so bright as those of 
any young Iyengar - boy with patents in 
comfortable circumstances and able to 
afford him the best educational advantages. 
The learned Judge, as 1 understand him, 
was of opinion that Rs. 6,000 or Rs. 7,000 
would not reproduce more as an annuity 
than an averagely successful person in the 
plaintiff’s position would have earned, but 
he has felt entitled to double that sum 
having regard to the sufferings the plaint- 
iff has undergone, the sufferings he will 
undergo and the permanent disabilities he 
has to suffer from. The plaintiff is, no 
doubt, entitled to compensation for the 
pains and sufferings he has undergone and 
will have to undergo as well as for the 
loss of his career, but this award, in my 
opinion, is something more, rather than 
something less, than an indemnity as it 
ought to be according to the authorities 
to which I have referred, Rs. 6,000 repre- 
sents an annuity starting at much more 
than the plaintiff would have been likely 
to earn after many years of employment. 
I also think that having regard to the 
authorities 1 have referred to, it is going 
too far to double the amount awarded 
under this head as compensatiou for pain 
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and suffering. My learned brother sitting 
with me, who is in a better position than 
I am to judge of the prospects of the boy 
in the plaintiff’s position, holds this view 
even more strongly than I do. In the 
result, however, we have agreed that the 
damages should be reduced to Ks. 6,000. 
Otherwise the appeal is dismissed with 
costs. 

Sadasiva Aiyar, J. — The defendant is the 
appellant. He is trustee of a temple. The 
falling of the temple door through the 
negligence of the temple servants has injured 
the plaintiff, who was about 16 years old 
at the date of suit, in a very serious 
manner as spoken to by the plaintiff s 
4th witness. Dr. Gibson. The plaintiff may 
“never be able to walk by himself without 
crutches or human aid,” and has also 
“lost control of the muscles” controlling 
the excretion of the fioces and the disoh^irge 
of urine. He sued through his Vakil for 
recovery of damages estimated at Rs. 5,000. 
He afterwards changed his legal adviser, 
and the Counsel instructed by Attorneys 
appeared for him at the trial. The plaint was 
allowed to be amended into a claim for 
Rs. 12,000 and the learned Judge gave a 
decree for damages for Rs. 12,000, 

It is clear from the evidence that the 
plaintiff’s father is practically a pauper who 
earns nothing. The plaintiff’s elder brother, 
who was unable to pass the Matriculation 
Examination, was earning Rs, 30 a month 
and was probably the support of his father 
and of the plaintiff. The plaintiff was 
studying in the 3rd form when he got 
his injuries, and I think he must be 
treated as a backward boy as, even if 
he continued to have his promotion regu- 
larly, he would have got his secondary 
school leaving certificate only in his 19th 
year. The learned Judge says, 1 am not 
going to give this boy annuity to compen- 
sate him for the loss of his career which 
would bring him more than an averagely 
successful person would have earned.” 
But I think in giving a judgment for 
Rs. 12,000, he has given him such an 
annuity and even an annuity giving a 
larger income than he could reasonably 
expect. Considering the plaintiff’s previous 
scholastic career and the intelligence to be 
expected of a person born in tbe family to 
which he belongs, be might be expected to earn 


Hs. 20 to Rs. 30 a month after he became 
a major. Even in that view, he cannot 
be said to be entitled to a sum which 
would give him an annuity of Rs. *360 a 
year. The measure of damages in a suit 
like this is discussed in Mayne on Damages, 
hth Edition, pages 541 to 544. In one of 
the cases cited, FhilUps v. Lotidon and South 
Western Kailway Co. (3), confirmed in 
appeal in Phillips v. London and South 
Western Kailway (5), a plaintiff, who 
was getting a secured income of .£6,000 
to £ 7,000 per annum in medical practice 
and who was supposed to have been 
permanently disabled from earning that 
income, was given only rC7,(X}0 as damages 
by Jury, that is, a sum giving an annuity 
of £ 350 at 5 per cent. The summing 
up of Mr. Justice Field in that case was 
approved of in appeal (thougli a new 
trial was ordered on the ground that the 
damages did not even cover actual 
expenses incurred by plaintiff). The rule 
in these cases is : ' You are not to give 

the value of annuity of the same amount 
as the plaintiff’s average income for the rest 
of tbe plaintiff’s life. If you gave that, 
you would be disregarding some of the con- 
tingencies.... An accident might have taken 
the plaintiff cff within a year. He might 
have lived on the other band for the next 
20 years and yet many things might have 
happened to prevent his continuing his 
practice.” So also in another case, Parke, B., 
said: would be most unjust if, when- 

ever an accident occurs, Juries were to visit 
the unfortunate cause of it with tbe utmost 
amount which they think an equivalent for 
the mischief done.... Scarcely any sum could 
oompensate a labouring man for the Iobs of 
a limb, yet you dv> not in such a case give 
him enough to maintain him for life.” 
Armsworth South Eastern Ky, Oo, (1). 
Bearing these observations in mind, 1 think 
the sum of Rs. 5,000, which was demanded 
by the plaintiff’s father in the lawyer’s 
notice sent before the institution of the suit 
and which was also claimed as reasonable 
damages legally claimable in the plaint before 
its amendment, is the amount which a 
reasonable Jury ought to have given to the 
plaintiff and 1 would, therefore, bold that 
there was no sufficient ground for the learned 
Judge to have allowed the plaintiff to 
amend tbe plaint by asking for higher 
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damages or for allowing any portion of the 
additional amonnt claimed. 1 cannot, how* 
ever, state that the amendment allowed was 
illegally granted. 

Mr, Grant for the respondent argned that 
Mr. C. P. Ramasami Aiyar in the lower 
Court said that provided that his client was 
not made personally liable and provided the 
damages are given against the temple, he 
would not object to the amendment of the 
plaint. Mr. Ramasami Aiyar on the other 
hand said that be remained silent as no 
formal application to amend was made. 
Anyhow, I think that the interests of the 
temple cannot be said to require less pro- 
tection than the personal interests of the 
defendant trustee In the words of Parke, B., 
*‘the unfortunate” temple ought not to 
be “visited”. ..“with the utmost amonnt 
which” a too compassionate Jury might think 
“equivalent to the mischief done.” The ques- 
tion of the quintum of damages in these oases 
is not one that can be accurately and mathe- 
matically answered. I would have been 
inclined to assess it at only Rs. 5,000 or 
even less if 1 had tried the case as a 
single Judge exercising solely the functions 
of the Jury. Where two Judges sitting as 
an Appellate Bench have to decide on a 
question of this kind, it is clearly desirable 
that in exercising the functions of a Jury, 
the Bench should come to an agreement on 
a matter in which there is room for the 
exercise of a large though not wholly 
arbitrary disoretio n. We have (as stated as 
the judgment of my Lord) agreed to the 
award of Rs. 6,000 as damages in this case. 
I would, therefore, modify the decree of the 
learned Judge by substituting Rs, 6,000 for 
Rs. 12,000. As, however, the defendant 
in his appeal memorandum contended that 
Rs. 2,000 was a sufficient compensation and 
considering also the nature of the case, I 
would, as regards costs, not interfere with 
the lower Court’s award in favour of the 
plaintiff and I would also direct the appel- 
lant to bear the respondent’s costs of this 
appeal. 

M.C.P. 

Decree modified. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 280 of 1917. 

February 8, 1918. 

Presenti — Mr. Justice Beaman and Mr. Justice 
Heaton. 

NILKANTH LAXMAN JOSHl— 
Decree-holder — Appellant 
verbus 

RAGHO MAHADU PAVALE — Jodoment- 

DBBTOR— RefPONDBNT. 

LimUntion Ad (IX o/ 1908;, SrL /, .*<;•/. 182 (6)— 
Date of issue of notice^ triMt is. 

Tho words, ‘‘daio of issue of notioo” in clause (6) of 
Article 182 of Schedule T of the Limitation Act 
mean tJie date on which the notice was in fact issued, 
and not tho date on which the Court ordered it to be 
issued. L[> 559, col. 2 J 

Second appeal from the decision of the 
District Judge, Poona, in Appeal No. 227 
of 1916, dismissing an appeal from an 
order passed by the Subordinate Judge, 
Haveli, in Darkhast No. 295 of 916. 

Mr. S. Y. Ahhyankar^ for the Appellant. 
JUDGMENT. 

Beaman, J. — The application for execution 
would undoubtedly be in time if we take 
the date of the issue of the notice upon 
the last application to be in fact the date 
on which it was issued, and not the date on 
which the Court ordered it to he 
issued. There was a conflict of authority 
under the former Indian Limitation Act, 
this Court holding that the word “issuing” 
in the Article meant, not the actual sending 
out of the notice, hut the making of 
the order that it should on some future 
day be sent out. The Calcutta and 
Madras High Courts took the opposite 
view. The Indian Limitation Act 
was accordingly amended and the word 
“ issue ” was substituted for “ issuing.” 1 
entertain no doubt hut that the intention of 
that amendment was to give effect to the 
view held by the Calcutta and Madras High 
Courts. As the Article now stands, I do not 
see how it is capable of any other oonstruc- 
tion. Time is said to run in all oases in 
which notices have been issued from the 
issue of the notice. Taking language in its 
natural sense and assuming the Legislature 
to mean what it says, 1 cannot read into that 
the strained construction which was put upon 
the Article in the former Indian Limitation 
Act, a construction made possible, if indeed 
it was made possible, only by treating the 
word “ issuing ” as a ooutinning verb dating 
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baok to the time from which the process 
was started by the Court. By a parity of 
reasoning, it appears to me that it would 
be as permissible to say that the date of 
a man’s hanging was not the day on which 
he was actually hanged but the day on which 
the Court sentenced him to be hanged. I 
must confess for my own part that I am 
always strongly averse from putting an un- 
natural construction upon language which 
seems to me to have a perfectly plain and 
natural meaning. 

In my opinion, there can be no doubt 
but that the present application is within 
time, since it is within three years from the 
date on which notice was actually issued upon 
the last application. 

I would, therefore, reverse the order of 
the Court below, direct that this application 
be again taken on the file and proceeded with 
according to law. 

Heaton, J. — I concur, 

Order reversed. 


ALLAHABAD HIGH COURT. 

Second Civir. Appeal No. 149 of 1916. 

November 2, 1917. 

Present: — Mr. Justice Piggott and Mr. 
Justice Walsh, 

ANT RAM— Plaintiff— Appellant 
versus 

MITHAN LAL and another— Defendants— 
Respondents. 

Provincial Smull Causae Courts Act (IS of 1887;, 
Sell. IE Art. 41 — for maintenance aijainst 
three brothers making one of them eu^pressb/ liable for 
whole amoani-Poymenl by defendant made liable 
-~Snit to enforce contribution, whether cognisable by 
Small Cause ConrL — J urisdict ton . 

A Hindu widow sued the brothers of her deceased 
husband for inainleTiance and <»»)taiiicd a decree. 
For certain reasons the decree made one ot the 
defendants cxj^ressly liable for rlje whole amount 
of the decree. Tlic latter iiiaie payments under 
the decree and then au(‘d the other defendants for 

contribution: . . 

lleld^ that under the peculiar ciicuriistaiices ot the 
case the fact of Ids having made payments under 
the decree gave rise to an equity in favour of the 
plaintiff as against the defeii.lant.s, but iliat never- 
theless the suit as brought coul.: not l.e treated as 
a suit for contriliution wit hin the meaning of Article 
41 of Schedule II of the Provincial Small Causes 
Courts Act, and was not, therefore, excluded from 
tlic cognisance of a Court of Small Causes, [p, 561, 
col. 1.] 


Per IVaish, ./. — It is only suits for contribution 
of ii pectiliar and special character wdiicli ai*o 
included in the exemption contaiiietl in Artich* 4l 
of Schedule Tl «>f the Proviiieial Small Causes 
Cinirts Acl, and a litigant who wants to bring 
biiiaself w'itliin the (‘xeiiiption must clearly ostablisli 
that his suit in every respect complies with the very 
precise definition contained in the Article, [p. 561, 
eol. 2.] 

Second appeal again.st the deoisiori of the 
Sabordinate Judge, Muttra, dated the 7th 
December 1915, 

The Hoii’ble Mr. Narain Prasal Asthnn^^ 
for the Appellant. 

Mr. M. L. Agura'cdnt, for the Respond- 
ents. 

JUDGMENT. 

PiG'iOTT, J. — This is a second appeal 
by a plaintiff, whose suit to recover from 
the two defendants, his own brothers, a sum 
amounting to Rs. 340, after having been 
decreed by the Court of first instance, has 
been decreed in part only by the lower 
Appellate Court. The sum covered by this 
appeal is Rs. 190. On behalf of the 
defendants* respondents a peliminary objec- 
tion was raised to the effect that the 
cognizance of this appeal is barred by 
section 102 of the Code of Civil Prroe- 
dure. We have to determine whether the 
suit brought by the plaintiff Ant Ram was 
or was not one of a nature cognisable by 
a Court of Small Causes. It was a simple 
claim for money to an amount falling short 
of R.S. 500 and therefore fell within the 
oognizanee of a Court of Small Causes, unless 
excluded by some Article in the Second 
Schedule of the Provincial Small Causes 
Courts Act (IX of 1887). There is really one 
Article alone (Article 41) about which 
there can be any substantial argument. 
Something has been said about Articles 
3S and 42, but they are so clearly in-> 
applicable that we need not mention them 
further. On behalf of the applicant it is 
contended that the suit in question is a 
suit for contribution and that it was 
brought by himself, either as a sharer in 
joint property in respect of a payment 
made by him of money due from a oo- 
sharer, or in the alternative made by him as 
a manager of joint property on account 
of the said property. Asa matter of fact 
the question raised by this preliminary 
ob.ioction is one which we should have to 
consider in one form or another at the 
bearing of the appeal itself, because the 
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only qaeation decided agrainat the plaint- 
iff has been one of limitation, and in order 
to determine the question of limitation it 
would be necessary to determine the nature 
of the suit as brouffht. We have come to 
the conclusion that the preliminary objection 
must prevail, as the suit in question is 
not a suit for contribution at all within 
the meaning: of Article 41 aforesaid and can- 
not be held to be concerned with joint 
property within the meaning: of that 
Article. The somewhat peculiar circum- 
stances out of which the litigfation arises 
need not be gone into at length. The 
essential point is that a decree was passed 
on the l5th of February 1910, against all 
the three brothers who were parties to the 
present suit in favour of Musommat Basanti, 
the widow of a previously deceased brother. 
The object of that decree was to secure to 
this lady maintenance at the rate of Rs. lU 
per mensem chargeable on the whole of the 
property which had belonged to the father 
of the three defendants. In consequence, 
however, of certain antecedent circumstances 
which need not be gone into, the Court 
thought fit to include in its decree an 
express direction that Ihe present plaintiff, 
Ant Ram, should alone be liable for the 
payment of the money. The consequence 
of this is that the liability of the pro- 
pert 3 ^, and, therefore, the liability of the 
remaining defendants, could not come into 
existence except in the event of failure 
on the part of Ant Ram to comply with 
the terms of the decree. We do not think 
there is any getting away from the fact that, 
at the time when he made the payments which 
formed the basis of his cause of action, Ant 
Ram alone was liable to make them under the 
terms of the decree. No doubt, under the 
peculiar circumstances, the fact of his 
making these payments gave rise to an 
equity in his favour as against bis two 
brothers, and this equity has been recog- 
nised by the decree passed in the Courts 
below. The fact remains nevertheless that 
the suit as brought cannot be treated 
as one for contribution and, therefore, was 
not excluded from the cognizance of a 
Court of Small Causes. For authorities on 
this point it is sufficient to refer to two 
judgments of the Madras High Court, 
Mavula Awmal v. Muvulu Maracoir (1) and 

(1) 30 M. 212; 17 M.L. J. 376. 

36 
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EamaswfJmy Pantulu v. Narayanaimoorthy 
Pantiilu ( 2 ). We were referred in argu- 
ment on the other side to a case of this 
Court, Fitima Bihi v. Hamida Bibi (3), but 
that case is fully reconcilable with the Madras 
authorities and indeed proceeds on the same 
principles of law. What the learned Judge 
of this Court who decided that case laid 
stress upon was that the liability which 
the plaintiff had satisfied was a joint 
liability as between himself and the de- 
fendants at the moment when the payment 
was made, and, moreover, a liability attach- 
ing to a joint tenancy and therefore attach- 
ing to property jointly held by the parties 
to the suit. It was, therefore, a suit for 
contribution in the full sense of the word. 
We hold accordingly that no second appeal 
lies in this case and we dismiss this petition 
of appeal accordingly with costs including 
fees on the higher scale. 

Walsh, J. — 1 entirely agree. One thing 
is quite clear, that it is only suits for 
contribution of a peculiar and special 
character which are included in this ex- 
emption. If what is ordinarily known as a 
suit for contribution was intended to be 
exempted nothing would have been easier 
than to say so. I think it must be taken 
that a litigant who wants to bring himself 
within Article 41 must clearly establish 
that bis suit in every respect complies with 
the very precise definition. 

Appeal dismissed, 

(2) 14 M. L. J.480. 

(3) 28 luckCaB. 587; 13 A. L. J. 452. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 232 of 1917. 
January 11,1918. 

Present: — Mr. Justice Beaman 
and Mr. Justice Heaton. 

SUBRAY A YEN KAPPA HEGDE— 
Defendant — Appellant 
f ersus 

SOMBAYA HEGDE— Plaintiff— 
Bespondent. 

Decree^ consfruclion oj — Instalment decree — Default 
in payment of instalment^Waiver, 
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^\ii instaliiK'iit ileiTOO ]frovidfil that in cu.s<* (»f 
failure to pay ilio amoiiiu of auy two iiiatalmeiitt* 
the (left nclaiit- slioiild pa\ i<i the piainritT the whole 
of tlio unjiaal l»alane«- of tJie (h*cree. The lirsl 
tnbtalmoTir was iioi paiil on tin* <lati* lived, but 
beforo the dm* dale of tin* second insLultiieiit it 
was ]»aid in fall '\ifh iniorest. :it the aijreed rate. 
'I’lnTe ua>! a further d< fanlt in paying the Reetuid 
itislalnieiit and the deereediolder thereupon elaiined 
iliai lliere was a failure to pay tin* aiiiount; of 
tAV< iiistaliiieiits at the peri<id tiA(*d, and, therefore, 
tiiat he was entitled to claim the whole auiount 
of his debt al that time i(‘niainiiio^ iin])aid: 

/h7(/, that the real intention of the parlies was 
that Is'fore the penally could In* enforced two 
instahueiits must be in arrears loj^Mher and that 
conditnm not havinj[i* been fulfilled in tin's case the 
decree-holder was nor entitled to execute tin; 
decree for tlie whole of the iiii]>aid balance. • p. 
563: col. l.j 

Secoud appeal from tlie deoisinn of the 
District Judge, Kanara, in Appeal No. 
of 1916, reversing the order passed by the 
Subordinate Judge, Hirsi, in Darkhast No. 
22n of 1916. 

Mr. (». P. Murdeshwar, for the Appellant. 

Mr. aS\ .V, Karnady for the Respond*' 
eiit. 

JUDGMENT, 

Reaman, J. — The consent decree runs in 
the following terms : — 

“Plaintiff do recover from defendant 
Rs. 253-10-5 out of Rs. 753-1U-5, alleged 
by plaintiff (fo be due to bim) and 
admitted by defendant, on tiie 30tb 
day of Chaitra of the next cyclical year 
Eahhasa (14th April 1915). As to the 
balance of Rs 500 on deducting the 
said amount (of Rs. 253-10-5^ plaintiff do 
pay the same to defendant by 6ve instal- 
ments of Rs. 100 each payable on the 
30th day of the Magh of each year begin- 
ning from the 30th of Magh of the next year, 
that is, of the cyclical year JlaMasa, In this 
way defendant do pay (the whole amount) 
by six instalments. In case of failure to 
pay the amount of any one instalment he 
should pay the amount of instalment he 
has failed to pay with interest at the 
rate of Rs. 12-8 0 per cent per annum from 
the date of failure to pay the instalments 
up to the date of payment. In case of 
failure to pay the amount of any two in- 
stalments at the period fixed, defendant 
do pay to plaintiff all the amount of 
instalments remaining unpaid on deducting 
the amount of instalments paid at that 
time, together with interest thereon at the 
above rate, that may accrue from the date 
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of default up to tbe date of payment; in 
this manner the amount should be paid in 
cue lump sum.’’ 

Upon this decree a dispute has arisen 
in the following circumstances. The first 
instalment of Rs. 253-10-6 was to be paid 
on or before the 14th April 1915. The 
second instalment of Rs. ICO was to be 
paid on or before the 30th March 1916. 
The first instalment was not paid on the 
date fixed, but in January 1916, before 
the due date of the second instalment, it 
was paid in full with interest at the agreed 
rate. There was a further default in pay- 
ing tbe .second instalment due on the 30th 
March 1916. The decree-holder thereupon 
claimed that there was a failure to pay 
the amount of two instalments at the period 
fixed, and, therefore, that he was entitled 
to claim the whole amount of his debt at 
that time remaining unpaid. The lower 
Appellate Court has acceded to that oon- 
tention and held upon a con.struotion of 
(he decree that on the 30th March 1916 
tliere had been a failure to pay the 
amounts of two instalments at the period 
fixed. AVe are of a different opiniun. 
AVe think it unnecessary to go into the 
questions rai.sed and diecussed in tbe judg- 
ment cf Jenkins, C. J., in tbe Full liencb 
ca.’^e of Rashiram v. Pandu (l). That and 
the case out of which it arose had special 
reference to the points at which limita- 
tion began to run on breach of conditions 
in instalment bonds very similar in their 
terms to those we are considering. All 
that I would say is that if the view taken 
by the learned Chief Justice be correct 
that the acceptance of an overdue instal- 
ment before tbe next succeeding instalment 
becomes due amounts to estoppel and 
precludes the creditor from alleging that 
there was a prior default, then tbe posi- 
tion here would admit of no argument. It 
is, however, contended on behalf of the re- 
spondent that he had no option in the matter; 
that there was in no real sense a waiver when 
he accepted the amount of the first instalment 
with interest in January 1916 and, therefore, 
that there is no room for the introduction of 
the principle of estoppel. It appears to us, 
however, that the decision can be put upon a 
much simpler and more satisfactory ground. 

(I) 27 n. li 4 Bodi. L. B. OSS. 
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Upon OQF reading of the decree itself, we en- 
tertain no doubt but that the real intention of 
the parties was that before the penalty could 
be enforced two instalments must be in arrears 
together. Adopting that construction, it is clear 
that the condition had not been fulfilled in 
this case, for before the default of the SOth 
March 1916 the first instalment had been 
paid in January 1916. There was, therefore, 
at the time the deoree*holder claimed to call 
in the whole debt, only one instalment in 
arrears. We think, therefore, that the view 
taken by the learned Di.strict Judge was 
wrong and that there has been no such failure 
to pay the amounts of two instalments at 
the period fixed as would entitle the decree- 
holder to the order he obtained in the lower 
Appellate Court. 

We think that the decree of the learned 
Judge must be reversed and this appeal 
allowed with all costs. 

Hbaton, J. — i concur. 

Decree reversed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1679 ok 
1916. 

February 27, 1918. 

Present : — Mr Justice Scott- Smith and Mr. 

Justice LeRossignol. 

RATAN DAS and OTUE.is — P lain rjKK.< — 
Appellants 

versus 

Musammat GU R AN — Defendant — 
Respondent. 

Bengal Riujulnhou XV ll n/ 1S0(), S — himi- 

intion Art (IX of IDOS;. orA. /, I.S'i, 1 il. -.IfarN 

(fatje by icatj of ronditinnal sale — Mnrtyayor coHtinuinij 
in- possess/ (tn afirr drfatilf —Atlrrrsr 2 >ossrssion —Forr- 
rlosiirr procerthnys — Suit J or possession by mortyayce — 
Limitation-, 

.ill tiio raso ol‘ a uiortgasci' liy 'vay of coiuiitioiial 
•xlo where, iiiuh*r I.he teniiH of t.lio iiiortgage-dotni, 
the niortgagoo isoiililhMl to possession of the mort- 
gagod property without first taking out foreclosure 
jiroceedings, tlie right to possession of the mortgagor 
deterinines on the dati' of default; hut where under 
the deed, the iriorigiigee ns such has no right to 
possession, the right to possession of the mortgagor 
does lint determine and his ]H)ssessioii do(*s not 
become advcr.so until the foreclosure proceedings 
have been perfected and the veur of grace has expired, 
[p. 663, col. 1.] 


X nioi-Lgage-deed by wny «»1‘ conditional sale ihited 
the 28th .Tune 1898 provitled that the mortgage 
money siiall be i)aiJ after I Iinu* years and in nise of 
default the mortgagee sliall be at liberty to take 
]>o8sessioTi by issuing foriH'losiire notiei* under KegulH- 
tio.i XV'U of 1806 but that if lie did nut elect to do 
s«), the mortgagor would eontiniie to jkmv him iiiteivst 
iiniil the mortgage wa.« redeemed. 'Pht' mortgagor 
iiiadt' <lefauU aiul on the I7tli of .Tune 1913 the morl- 
gagoo gave him notice of fori*elosure, which \v;is 
served on tin* Tth of Septemher 1913 so that the year 
of grace e.v fared fm the 7tli of Sej)teirih'.*r 10! i. 'fl-.e 
iiiortgjigei* then brought a suit i'or f)')SH(*£-sioii as 
owner on iln* 9th of Kehruary l9li): 

//e/d, •. 1 ) that the mortgage having e.nntiiiued oven 
after the date of default, the mortgagor's right, to 
fxissession tlid not del ermine and his possession did 
not he gin to be adverse to tin* inorlgagee till tho 
e.vpiry of the j'ciir of grace*, so ihal tin* sail \\:is not 
barred by time iiinier Article 14-t of the Limitation 
Act; Lp. 566, eol. l.J 

(2) that Article 11.15 of thi* l.iiaiLatioii Act had no 
application to tin* ease. [p. 56', eol 2 J 

Proe.«*(‘( lings under Regidation Wit of 1806 are 
purely ministerial proceedings tlevised to give 
warning to the mortgagor of t la* impending disafipear- 
unee of his right to redeem the mortgagi* aadavoiil a 
conditional sah*, and cannot ia tliomselves confer any 
new period of limitation on a elaiai whii'li otherwi.se 
>voidd h*‘ harriMl by time, [p* 561-, col. 2.] 

Second appeal from the decree of 
the District Judge, Ferez^pur, dated the 
bth March 1916, afiirming that of the 
Subordinate Judge, 2nd Class, Ferozepore, 
dated the 6th October 1915, dismissing 
the claim. 

Mr. Ganpat liai for the Appellants. 

Sardar Kharak Singh, for the Respond- 
ent. 

JUDGMENT, — As will be observed from 
the order of the learned Judge in Cham- 
bers, this is a suit by quondam mortgagees 
for pos.session as owners of land mortgaged 
to them by deed dated 28th June 1898, 
and the appeal has been referred to this 
Bench because its decision involves the de- 
termination of a difficult point of limitation. 
The term of the mortgage expired on the 
28th of June 1901, but it was only on the 17th 
of June 191.3 that the mortgagees took action 
for the issue of notice of foreclosure to the 
mortgagor which notice was served on the 
7th of September 1913, so that the year 
of grace expired on the 7th September 
1914. This suit was brought on the Ith 
of February 1915, and the point for 
decision is whether under Article 133 or 
14 1 of the Second Schedule to the Limita- 
tion Act, the mortgagees* suit for posses, 
sion as full owners is barred on the groun^ 
that the suit was not brought withi^ 
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twolve yCcirs of the dftte on which^ the 
mortgftf^or'H right to possession determined, 
Tiur within twelve years of the date when 
the mortgagor’s possession became adverse 
to the mortgagees. The Courts below have 
agreed that the mortgagor’s right of posses- 
sioij determined on the l2bth of June 1901, 
and the suit is time-barred. 

On behalf of the appellants Nagar 
V. Saudagar (1) and Tek Okand v. Sohel 
Singh (2) have been cited, but neither of 
these cases is on all fours with the case 
now under consideration. Tek Ghand v. 
Sohel Singh (2) is a judgment by a single 
Judge and in that case, although the suit 
was brought more than twelve years from 
the date when the right of the mortgagor’s 
possession determined, the mortgagee had 
completed his foreclosure proceedings within 
twelve years and it was held that he Imd 
twelve years in which to institute his suit 
and that the said period of twelve years 
ran from the date of the expiry of the year 
of grace. In the suit before us, however, 
the notice of foreclosure is dated more 
than tw^elve years later than the date on 
which the mortgagee’s debt became due 
and the year of grace began to run after 
the date on which a suit to recover posses- 
sion as mortgagee would have been time- 
barred under Article Ihb, Nagar v. Saudagar 
(1) affords us still less assistance, for in 
that case the mortgagee was in possession 
of the mortgaged property and his suit was 
merely for a declaration that the mortgage 
right had merged in a full proprietary 
right. 

On behalf of the respondent it is 
contended that the decisions of the Courts 
below are correct, and it is urged that 
Moman v. Jshii tershad v3) and Nand Lai 
V. Ooojar 1,4) are on all fours with the 
present case. Respondent also cited IHno- 
nath Gangooly v. Nurbingh Tershad Doss 

(5), Shurnomoyee Vast v. bitinaih Das ^6), 


(1) 57 T’. R. 1008? 116 W. K. If 08. 

(2/ 66 P. it. 19uli; 72 l\ L. R. 1907. 

(8) iio P R. i89.-<. 

(4; .6 lud. » as. 276; 94 P. 11. 1912; 178 P. W. 11 
1012; 2S7 P. h. R. 1912. 

(6 22 v\ . K 90; 0. L. R «7. 

(6) 12 0. 614; 10 Ind. Jur. 468; 6 Ind. Dec. (n. «.) 

418 . 
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Marlidhar v. Kanehan Singh (7) and Bhandari 
V. Musammat Jasodhan (8). 

Xow the proceedings under the bai- 
hiUwafa Regulation are purely ministerial 
proceedings devised to give warning to the 
mortgagor of the impending disappearance 
of his right to redeem the mortgage and 
avoid a conditional sale, and it seems to 
us impossible to hold that those proceed- 
ings in themselves can confer any new period 
of limitation, on a claim which otherwise 
would be barred by time. In Hhandari 
V. Musamfnnt Jasodhan (8) it was held that 
the mortgagee, having foreclosed, had 
twelve years within which to institute his 
suit for proprietary possession, running from 
the date of the expiry of the year of grace, 
when the mortgagor’s right to poseession 
of the character sought for in the suit 
first determined, and this conclusion was 
arrived at by a c.insideration of the English 
case of Tugh v. Jltuth (9). However that 
may be, neither Momun v. Ishti Tershad 
(S) nor Nand Lai v. Ooojar (4) is of much 
aid to us in this case, for in all the cases 
cited the mortgagee was entitled in accord- 
ance with the terms of the mortgage-deed 
to immediate po.ssessioii of the mortgaged 
property, whereas in the case before us 
the mortgagee was entitled to possession of 
the mortgaged property only after per- 
fecting the foreclosure proceedings under 
Regulation XYll of IbUd. if Article 135 
of tlie Limitation Act applies to the case 
we have to decide whether the suit was 
brought within 12 years of the date when 
the mortgagor’s right to possession deter- 
mined, Did the mortgagor’s right in this 
case determine on the ibth June 
or did it determine only on the expiry of 
one year from the date of the foreclosure 
notice ? If Article 144 applies, did the 
possession of the defendant become adverse 
to the plaintiff on the 28th June 1901, or 
only on the 7lh September 1914 ? Jn 
hhtlut Ghunder Ghose v. Tarachurn Koondoo 
Chowdry (lOj it was held that under an 
Englieb deed of mortgage a suit to recover 

(7) 11 A. J44; A. VV. K. (1889) 4l; 6 ind. Dec. 
(n. b.) 620. 

{b) 90 9. R. 1896. 

(9/ 7 A. C. 236; 61 .L. J. Q. B. 367; 46 L. T. 

32]{ 30 W. U. 658. 

(10) 6 W. R. 269, 
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possession was barred unless bronqrht wifchin 
12 years from the date of default, and 
in Dinimath Gangooly y. Nursing Hershad Dm 
( 5 ) it was decided that the cause of action 
arose when default was made and that no 
new cause of action arose by reason of 
foreclosure proceedings. 

If then Article 1-^5 of the Limita- 
tion Act applies to this case, the cause of 
action arose, i.e., mortgagor’s right to 
possession determined, on the 28(h June 
1901, and the present suit is barred, and 
if the mortgagee failed within 12 years to 
sue for his remedy, it is difficult to see how 
foreclosure proceedings which were perfected 
on a date when his mortgage no longer 
subsisted, can give him a right to bring 
a suit for possession as full owner under 
Article 144. If the mortgagor’s right to 
possession determined on the 28th June 
1901, within the meaning of Article 135, 
it is difficult to avoid the conclusion that 
on that same date the mortgagor’s posses • 
sion became adverse to the mortgagee* 
plaintiff within the meaning of Article 
144. 

Now, Regulation XVII of 1806 pro- 
vides no period within which the mort- 
gagee is to take foreclosure proceedings. 
On the contrary the Regulation sets forth 
that whenever the mortgagee is desirous 
of foreclosing at any time subsequent to 
the due date, he shall follow the procedure 
prescribed by the Regulation. In this case 
indeed what the mortgagor covenanted 
with the mortgagee amounts to this, that if 
the mortgage money were not repaid within 
three years the mortgagee was then to be 
entitled not to possession but to take out 
foreclosure proceedings under the Regulation. 
Can then it be said that the right of the 
mortgagor to possession of the property 
deteimined on the 2Sth June 1901 r* On 
that date no doubt the mortgagee was at 
liberty to start foreclosure proceedings, but 
it cannot be sain that on that date the 
mortgagor’s right to possession determined. 
This ca«e, however, is clearly not a case 
by a mortgagee but a case by a person 
claiming full ownership, and indeed the 
mortgage agreement contains no stipulation 
that the mortgagee shall obtain possession 
of the mortgaged property in bis capacity 
of mortgagee. It enables him to secure 


possession only after he has completed 
his full ppoprintary title. The conclusion 
then at which we arrive is, that Article 
1^5 cannot apply to this case and we are 
driven back upon Arriole 144. Here 
again the same question has to be answered, 
whether the possession of the mort- 
gagor after the 28th June 1901 became 
adverse to the plain ti£F ? Now, it is a 
well-recognized rule that prescription does 
not begin to run against a person who is 
unable to take immediate action. Could 
the plaintiff have launched this suit on 
the 29th June 1901 P It is obvious that 
the reply must be in the negative, because 
at that time the mortgage had not been 
foreclosed, the plaintiff had no right to 
possession as mortgagee and bis status of 
full proprietor had not been perfected How 
then must the possession of the mortgagor 
be qualified af er the 28th June 1901 P 
He was not a trespasser for he was in posses- 
sion as mortgagor and was entitled to 
remain in possession until he was ousted 
by the full owner, so that his possession 
was not an adverse possession but one 
that could be referred back to a legal 
beginning. In the case reported as Khelut 
Cht-nder Ohose v. Tarachurn Koondoo (10) 
there was a clear provision that the 

mortgagee was entitled to possession im- 
mediately on default, so that that authority is 
of no aid in this case, Dinonath Oangooly v. 
Nurnngh Fershad Doss (5) is a case which 
seems to rffer a closer parallel with the 
present case, but in that case it was held 
that under the mortgage contract 

the mortgagee was entitled to pos- 
session immediately on the occurrence 
of default in spite of the fact that in order 
to foreclose he had to follow the procedure 
laid down in Regulation XVlI of 1806. 
The only respect in which the facts of that 
case differ from the facts of this case is 
that in the Calcutta case it was stipulated 
in the mortgage- deed that on failure to 
repay the mortgage money the rights of 
the mortgagor would cease and the mortgagee 
could take possession, whereas in the case 
before us there is no such provision but the 
plaintiff is authorised to obtain full possession 
by applying the procedure of the Regulation; 
and it remains for consideration whether 
this difference in the wording of the mort- 
gage-d^eds distinguishes two oasss. Tb^r^ 
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is this farther difiFerence between the two 
oases that the Calcutta case was a suit 
between the iiiortgagee and the purchaser 
of the mortgagor’s right and not a suit 
between the mortgagee and the mortgagor, 
and the ratio deciiUndi in the Calcutta case 
was that under the mortgage deed with 
which that case was concerned the mort- 
gagee had a right of entry immediately on 
default by the mortgagors. The stipulations 
in the mortgage deed before us are that on 
default the mortgagee shall be at liberty to 
secure possession by the issue of a notice 
under the Regulation. Secondly, that if he 
elects not to do so, the mortgagor will con- 
tinue to pay him interest until the mort- 
gage is redeemed. In view of these special 
stipulations we are unable to hold that the 
mortgagee had a right to immediate posses- 
sion on the 2Sth June 1901, or that the 
possession of the mortgagor was adverse to 
him after that date, because the mortgage- 
deed clearly provides fo^ the cmtinnance of 
the mortgage ecen afiei the date of default. 

The true rule in these oases appears 
to be that when under the terms of the 
mortgage-deed the mortgagee is entitled to 
possession of the mortgaged property without 
lirst taking out foreclosure proceedings, the 
right to possession oj the mortgagor 
determined on the date of default, but where 
under the terms of the mortgage-deed the 
mortgagee as such lias no right to 
possession, the right to possession of 
the mortgagor does not determine 
and his possession does not become adverse 
until the foreclosure proceedings have been 
perfected and the year of grace has expired. 
Applying this rule to the case before us, we 
6nd that the mortgage contract gave the 
mortgagee no right of entry as mortgagee, 
that it contemplated the subsistence of the 
relation of the mortgagor and mortgagee 
even after the date of default, that the 
mortgagee was entitled to maintain this 
relation as long as he pleased and that he 
had no right to possession until he had 
perfected his proprietary right. Conse- 
quently the possession of the mortgagor did 
not become adverse to him till shortly before 
suit. 

In this view we must accept the appeal 
and we decree the claim with costs through* 
out. 

Appeal accepted. 


BOMBAr HIGH COURT. 

Oiviti AppifiAL No. 677 ok 1916. 
Jatiuary 10, 1918. 

Preienti’^Mr, Justice Beaman and 
Mr. Justice Heaton. 

BANI RAMCHANDRA SALVI— 

Djcfbndant — Appellant 

%ersui 

JAYAWANTI GOVIND PANDIT— 

Plaintiff— Respondent. 

donfrart Art (IXof 

-^Compoumlifuj frlomj consitirmfion — 

Sftt'cifir uf atjrt'torirnt tn s<'ll UitKl. 

'I’lio plaintiff s<ULHi tor sjM'oilic performance of u con- 

rraci by which till* Imslmnd of the dofoiKhint {i^?rc‘(;(i 

to convoy to her certain land for a conHidoralioii of 
Hs lot). Anne ved to ttie contract w.aa a term that, in 
the event »d‘ a criminal prosectitiim for criminal 
breach <d‘ trust ijistitiited by tin* ))I»iiitiff n:»airi«f the 
sahl inlendiiij,^ vendor not being wifUdrawn, tlic ftm- 
tract not to he entor<‘(Ml 

FMii, (1) tlmt if lie- <-oncindiner lerm of the 
contract Innl comf)lii‘d with or c.t'.dd he com- 

plied with, Mien part of the consideri.t ion mus void 
on the groiiinl of lioiiig ojrposscd to public policy, 
[p. f)h7, c*oI. I J 

(2j that if the term emdd n a he complied with, 
then * he whole contract hecaine iin(*nf»>rcerthle for 
failure of jiu essuMii ial conditif»n and that in (n’thtT 
vifw the suit mn«t. he distitisaed. i p. .'>*>7, eol. 1,] 

No one can contrnci on the t'oining t»f jrart of the 
consideration being the conijM)anding f>f a felony, [p. 

537. eol, 1.] 

Second appeal from the decision of the 
First Class, Subordinate Judge, Ratnagiri, in 
Appeal No. l45 of 1915, oonHrming the decree 
passed by the Subordinate Judge, Devrukh, 
in Civil Suit No. 184 of 1914, 

Mr, l\ \V. pifgamkaT, for the Appel- 
lant. 

Air. P, B, Shingji-e, for the Respondent. 

JUDGMENT. 

Bkaman, J. — The plaintiff sued for specifio 
performance of a contract by which the hus- 
band of the defendants agreed to convey to 
her certain land for a consideration of Rs, 150. 
Annexed to the contract was a term that in 
the event of a criminal prosecution for 
criminal breach of trust instituted by the 
plaintiff against the said intending vendor 
not being withdrawn, the contract was not 
to be enforced. The explanation briefly in 
this. The plaintiff had previously sold this 
land to Ramohandra. The agreed price 
was Rs. 250 in all. Ramohandra advanced 
to the plaintiff Rs. 115 to pay off a mort- 
gagee and a further sum of R^. 135 of which 
Rs. 100 at any rate was either taken back 
by Ramohandra or deposited with, him by 
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the plaintiff. Admittedly the plaintiff re- 
tained Re. 35, which, with the R 9 . 115 paid 
to the morigafiTfiB, makes R 3 . 150. In respeot 
of the other Rs. 100 she complained that 
after she had deposited it with Ramchandra 
he oriminally misappropriated it, in fhe sense 
that he withheld it and denied her right 
to obtain it from him. That was the origin 
of the criminal prosecution. 

It is perfectly clear from the agreement 
upon which thia suit is brought, Kxhibit 
27, that R\raohandra, hasband of the de- 
fendant, virtually admitted the truth of 
the allegations made by the plaintiff and was 
ready to make complete reparation in the term 
of this agreement, provided that the criminal 
law stayed its hand. Thus all the equities are 
clearly on the side of the plaintiff. If she 
cannot enforce this contract, she must lose 
her land and she must los9 the Hs. 100, part of 
the consideration of which Hamchandra had 
defrauded her. It appears that pursuant to 
this agreement the plaintiff did make an 
application to the Magistr.ite to withdraw 
the prosecution. As, however, the offence 
charged was not cornpoundable, it is clear 
that unless the Magistiate had failed iti his 
duty or mi.staken the facts, it no longer lay in 
the power of the plaintiff to affect the course 
r?f the trial. Jnstahiut time, however, the 
Magistrate w.as trarisforred and the ca^e was 
delayed. Before it was resumed fiamchandra 
died. There was another person Diiikar, co- 
accused with the defendant, and we are told, 
though we can find no proof of the fact, 
that the prosecution against Diiikar was 
dropped. 

Now, upon these facts we have to de- 
termine whether the contract, Exhibit 27, 
can he sp^citioilly enforced. It is pretty clear 
that if the onoluding term hadbienc)m- 
plied with, or could have b^eu complied with, 
then park of the consideration would have 
been void on the ground of bding opposed 
to publio policy. No one luiy contract upon 
the footing of part of the consideration be- 
ing the compounding of a felony. But assum- 
ing that this term could not have been 
complied with, then the whole contract be- 
comes equally unsnforcaible for failure of 
an essential con lit ion. So that in either 
viev it is very clear up in an nnlerstand- 
inj of tho fao^i ail the termi (jf the 
contract that tha plaintiff oinnok hive it 
speciSoally enforced. 


There are other considerations which may 
be drawn from other principles of contract 
which are equally fatal to it ; as for ex- 
ample, the provisions of section 21 of the 
Indian Contract Act ; for having regard to 
the actual nature of the condition which the 
plaintiff undertook to fulfil, the result that 
that condition was impossible from the first 
makes the contract void. 

Speaking for myself I much regret that 
the plaintiff should have been misled into 
framing her contract in this way, since, 
as I have indicated, the result is certainly 
one of great hardship to her ; but I see 
no alternative upon the plain law of the 
case than to hold, as I have indicated above, 
a view in which I believe I have the com- 
plete concurrence of my learned brother, 
and so to reverse the decree of the Courts 
below and dismiss this suit ; but bearing 
in mind the hardship of the case and the 
probable ignorance of the plaintiff which has 
led her into this unfortunate po.sition, I 
would make both the parties bear their own 
osts throughout. 

Hbaton, J. — I agree with the order pro- 
posed and I fully agree that it i.s an un- 
Kirtnnate thing that this claim has to be dis- 
missed. But it most be dismissed because 
the contract, specific performance of which 
was sought by tlie plaintiff, is one which, 
on the face of it, is opposed to public policy. 
The contract, which is for the sale of 
land by Hamchandra to the plaintiff at a 
stated price, recites that “ you the 

plaintiff) have filed a complaint for 
criminal breach of trust against me and 
Dinkar in the First Class Magistrate’s 
Court at Chiplun.’' A complaint of criminal 
breach of trust of a kind that can be 
compounded. Then the contract ends by 
saying: ‘ This contract is not to be in force 
if the complaint is not withdrawn,” That 
seems to me to bi», uimistakably on the 
face of it, an illegal contract. However 
unfortunate the result, we have to give 
effect to law. 

Decree reversed. 
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PATNA HIGH COURT. 

Second Civil Appeal No ^31 of 1917. 

February 2, 1918. 

Present', — Mr. Justice Roe. 

i ) AROG A R AUT— Platnti ff— Appe llant 
verms 

Musam’inat PAREMA KUER— Defendant 
—Respondent. 

Cc^urt Fee^ Act i VII of 1870', Sch. Z, Art, 1, Sch. //, 
Art i*!-^Cross-ohjt;ction — Court‘fee payable. 

There is no reason to asunmo that the words “or 
erosB- objection” have been omitted from Ailicle 1 7 of 
Schedule II of the Court To s Act. Therefore, a 
CPOBB-objection in a suit for n declaration must bear 
ad valorem Oourt-fco under Article 1, Strhedule 1 of 
the Court Fees Act, 

The Taxing Officer made the followirg 
reference to the Taxing Judge: — 

A oroBB-objeotion in this appeal has been 
filed, on which a valuation of Rs. 250 has 
been put and a Court- fee of Rs. 10 has been 
paid. The oross-objeotion has been properly 
valued and if this had been an appeal, the 
proper Court-fee would have been Rs. 10 
under Schedule IT, Article 17 of the Court 
Fees Act, the relief being only declaratory, 
tiiohedule II, Article 17, however, does not 
deal with cross- objections, so it appears an 
ad valorem Court-fee should be paid. The 
same difficulty arose in the case of Lakhan 
Singh V. Ram Kishen Das (l). In that 
case Tndball, J. found that Article 17, 
Schedule II of the Court Fees Act, did not 
apply to cross-objections and that an ad- 
valorem Court-fee must be paid. He 
remarked that there was possibly an over- 
sight at the time when Act V of 1908 was 
passed, in not having added the words “or 
cross- objection” to Article 17 cf the Act. 
As things stand, therefore, it would appear 
that the a.d valorem Court fee must be 
paid. 

JUDGMENT — I think it is rash to as- 
sume that an item has been omitted from 
a schedule by an oversight. Ifi seems to 
me logical to say that if a party who 
has been refused an order altering a summary 
decision or entry in a reg'steror a declaratory 
decree or an order setting aside an award or 
an adoption is aggrieved by such an order, 
he should file an appeal against that 
refusal. It is as reasonable to say that 
the words “cross-objection” have been de- 
liberately omitted from Article i7, as it would 
be obviously right to say that the words 

(1) 43 Ind. Caa. 179; 16 A. h. J. 886; 40 A. 93. 
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“written statement, pleading, set-off or coun- 
ter-claim” have been deliberately omitted 
from that Article. There is in the result 
of this conclusion no hardship. An unsuc- 
cessful litigant genuinely desirous of one 
of the reliefs contemplated by Article 17 
18 at liberty to file an appeal forthwith 
irrespective of any action that may be taken 
by his adversary, and pay on the appeal a 
Couit fee of Rs. 10. Jf he asks for such 
a relief only because his adversary has 
preferred an appeal, he '^ill he required, 
if his own appeal is time- barred, to pay an 
ad uiloreni fee. If his appeal is not time- 
barnd, he should seek his remedy by 
a regular appeal, not b 3 ’ a cross- ebjeotion. 


PRIVY COUNCIL. 

Appeal fko*w iuk Bo.»ii.ay H oh Cocrt. 
December 13, 1917. 

Present:-- Lord Huokmaater, Sir John 
Edge, Sir Walter PhiJliinore, Bart., and Sir 
Lawrence Jenkins. 

RBHMAT-UN'ISISSA BEGUM andothf.ks 
— Appellants 

I'erf^ids 

PRICE, .SINCE I'KCEmSEI), and othkks — 
Respondents. 

Coiifrurt Act rt ary. 

ship - liissoluiion, rujhl to, how far affected tnj terms of 
purlnership contract - Court, poircr of, to decree dissolu^ 
iiim, 

A pavtnc'v’s fUiim to u. ilccrop for (lissohitimi rests, 
in its orif?in, not on contincl, but on Ins inlmrrnl 
right tu invoke the ' ourl’s i»!otmion (m rquitHblc 
grounclsj in spitn ot tin* lornis in whii'h tho 
and obligations of tlio partners may have born 
rogulatod .'ind dofinod by tiio partnorship oontruct. 
[p. 6.1, col. 1 .] 

It is nut, therefore, a contruveniioii of Fejtiou 
262 of the Contract Act for a partner -to seek difetolu- 
tion, or for the Court to dec ee it, though the 
partnership agreeinciit contornplates the conti- 
nuance of the partnership beyond the d.-ito at which 

the Biiit is instituted. It is to meet the pieciso 
prcdicaincnt f>f a partncrsiii]) not tortninahlo at will 
that the ( ourt’s power to decree diBsolulion is con- 
ferred in the events enumerated in boction k64 of 
the Contract Act. [p, 67 1, cols. 1 A 2 ] 

Appeal from a decree of the Bombay 
High Court tSir Basil Scott, C. J., and 
Davar, J.,) dated the 8th September 1914, 
varying a decree of Macleod, J., dated the 
28tb March 1914, 
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FACTS of the case are suiHoiently 
stated ID their Lordships’ judfirmeiit. 
Briefly, the appellants* predeoessor, Nawab 
Kamal Yar Jnnfif, had entered into a partner- 
ship with respondents for the quarrying 
and supply of stone to be used by re- 
spondents ill oonstruoting certain docks at 
Bombay. The partnership agreement pro- 
vided that the partnership should continue 
until the supply of stone for the docks 
was completed. The partnership, however, 
resulted only in losses, and on that 
ground the Nawab sued for a dissolution. 
Maoleod, J., de3reed his suit, but this deci- 
sion was reveresd on appeal by Scott, C. 
J. and Davar, J. They held that Coims ee 
ynnabhoy v. Liillhhoy Vtdluhhoy (1) estab- 
1i.shed the proposition that parties when 
entering into a partnership agreement 
may so stipulate as to relinquish their 
right of dissolution in the ordinary way 
and postpone that right till the expiration 
of a period or the completion of an adven- 
ture: that that case was before the Con- 
tract Act, but that section lioJ of the 
Contract Act laid down the same rule: 
that the parties here had expressly sti- 
pulated that the partnership should 
continue till the supply of stone for the 
docks had bdon completed. They added 
that even if they had a discretion to 
declare the partnership dissolved, they 
would not have exercised it in plaintifl's 
favour. The docks being by this time 
completed, they did not dismiss the 
.suit, hut held that plaintiff w'as not en- 
titled to a declaration that the partnership 
came to a termination before the termina- 
tion of the adventure, ai.d directed that 
partner.ship accounts be taken up to the 
end of the construction work of the 
docks. 

Hence this appeal. 

Mr. llfjakn^ K. and Sir W. Garth^ for 
the AppeiUiit.s. — Under seciion :f54 (6) of the 
Indian Contract Act a partner may sue for 
dissolution of partnership when the business 
of the partnership cannot be carried on 
except at a loss. There are no circum- 
stances here to justify the finding that 
the parties agreed to renounce the right 
of dissolving in case of loss. On a proper 

(1) 1 ». 468: 3 I. A. 200; 3 Sutli. P. C. J. 32C; 3 Bar. 
P. C.J.645; 11 Mad.Jur. 392; 26 W. K. 78; 1 liid. 
Pec. (n. r.) 809 (P. C.). 


construction of the articles of agreement 
the appellants did not relinquish their 
statutory right to apply to dissolve the 
partnership in that case. Cowasjee Nanahhoy 
V. Lullhhoy Valbibhoy (1) does not hy down 
that partners can contract themselves out 
of that right. To the contrary effect vide 
Lindley nn Partnership, page 658. 

On the question of discretion, there is 
nothing in the facts which disentitles 
appellants to the benefit of the Statute. 
Macleod, J., exercised his discretion lightly 
ill plaintiffs’ favour and the Appellate 
Court had no suflicient reason for interfer- 
euoe with it. 

Messrs. P. 0 L iwrence^ K, 0., L De Qruyther 
and A*. Ji, Ratkes, for the Respondents. — The 
Appellate Court were right in saying this was 
not a contract which one party could deter- 
mine merely because the business was 
being carried on at a lo.s8. The articles 
show that there was an agreement that 
the partners would not take advantage of 
their statutory right to apply for dissolu- 
tion. Whatever power the Court had to 
dissolve, the discretion not to dis.solve has 
been exercised rightly and properly by the 
Court of Appeal. 

Mr. Upjohn^ K, C., replied. 

JUDGMENT. 

Sir Lawkence Jenktss. — This is an appeal 
from a decree of the High Court at 
Bombay in its Appellate Jurisdiction, dated 
the bill fceptember 1914, varying a decree 
of that Court in its Original Jurisdiction 
passed on the 28th March 1^14. The 
suit is for a dissolution of partnership. 
The original plaintiff was Aawab Kamal 
Khan, but he has died in the course of 
the suit and the present appellants are 
his representatives. The defendants, his 
partners, are the respondents in this ap- 
peal. The partnership was constituted on 
the 11th March ll08, and its terms are 
contained in an instrument of that date. 
To appreciate its purpose and legal effect 
it will be convenient to describe britfly 
the events that led up to its execution. 
The defendants, a firm of contractors, 
had undertaken the construction of the 
New Alexandra Dock in the island of 
Bombay, and they required for the work 
a large supply of granite and other stone. 
They accordingly made two contracts in 
X906 for this supply, and in both of them 
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the Nawab was either directly or indirectly 
interested. 

For reasons which need not be discussed, 
the supply of grranite and stone under 
these contracts was so unsatisfactory 
that the defendants’ manag^er complained, 
and declared that he would be oorapelled 
to look elsewhere if he could not get delivery 
according to contract. 

In the end an arrangement was made 
for cancellation of th.e tw’o contracts and 
the release of all claims for their breach 
by the Nawab and those interested with him, 
and for the formation of a new partnership 
between the Nawab and the defendants for 
the quarrying and supply of the requisite 
granite and other stone. The defendants 
insisted that the Nawab should be a sleep- 
ing partner without any voice in the 
control and conduct of the business, so his 
advisers naturally demanded the insertion 
in the partnership instrument of a provi- 
sion which would secure him against the 
risk of extravagant working. 

To this the defendants assented, and a 
clause was inserted which ultimately be- 
came the 25th in the instrument as executed. 
It is this clause that has given rise to much 
of the present dispute. 

In the instrument, which is expressed 
to he made between the Nawab, of the 
one part, and the defendants (thereinafter 
called the contractors), of the other part, 
after a narrative of the events leading 
up to the partnership, it is recited that 
“for the purpose of carrying out the said 
terms and conditions and of working the 
said quarries and producing stone and 
granite therefrom, and rendering the said 
quarries remunerative and profitable to the 
parties thereto, and in consideration of 
the advances to be made by the contractors, ” 
it had been arranged that the agreement 
should be entered into. 

The instrument then provided that the 
Nawab and the defendants should be in- 
terested in the working of the quarries 
at Lingampalli and Dharur, and should share 
the prodts and losses half and half (clause 
1); that the granite and stone produced 
from the quarries should be furnished to 
the defendants for their works at the 
dock in accordance with their requirements 
and sent, delivered, and paid for as there- 
in provided (clause 3); that the working 


of the quarries and the partnership should 
continue until the supply of granite or other 
stone for the construction of the docks was 
completed, and that the partnership should 
then terminate and be wound up (clause 4); 
that the expenditure incurred in managing 
and supervising the quarries should not exceed 
the proportion of 10 per cent, on the cost of 
the work, including all charges (clause 
17); that the royalty should be one of the ex- 
penses of working the quarries, to be defrayed 
out of the partnership funds or the income 
earned (clause 22); and “that the average 
rate of expense per cubic foot at which the 
stone has hitherto been quarried, exclusive of 
management and superintendence, shall not 
be exceeded in future except under extra- 
ordinary circumstances, when the rate of ex- 
pense may be increased by 10 percent.” The 
work contemplated by the partnership was 
carried on, but with the one unvarying result 
of annual loss, which amounted to upwards 
of three lakhs of rupees on the 30th June 
1910. In these circumstances the present 
suit was instituted in October 1912, praying 
for a dissolution on the ground tliat the 
business of the partnership had been, and 
only could b?, carried on at a loss. 

In the plaint extravagant charges of 
fraud were made, but they have been 
abandoned. While groundless charges of 
this type are to be deprecated, and may 
well attract the consequence of an adverse 
order as to costs, their Lordships cannot 
accede to the suggestion, somewhat faintly 
made, that the Nawab had by these charges 
forfeited his right to the protection of the 
Court if he otherwise had a good cause 
of action. 

The matters now in contest are (1) whether 
the suit is premature; (2) what is the 
“average rate of expense” mentioned in 
clause 23 of the partnership instrument; 
and (3) have there been “extraordinary 
circumstances” within the meaning of that 
oiauseP 

The Court of first instance decided in 
the Nawab’s favour on the first and second 
of these points, and adversely to him on 
the third. The Appellate Bench’s decision 
was wholly adverse to the Nawab, but 
as the work on the docks had been com- 
pleted before the hearing of the appeal, 
the Court directed that partnership ac- 
counts should be taken from the 11th 
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March 1908 up to the end of the con- 
struction work of the docks. 

The Court of Appeal’s deoision that the 
Nawab when he filed his suit was not 
entitled to claim a dissolution, was based 
on the continuance of the partnership 
involved in the terms of the partnership 
agreement and on section 252 of the Con- 
tract Act. And the Court proceeded to 
express the opinion that, even if it had 
jurisdiotior, it would have ref used to declare 
the partnership dissolved at any period 
earlier than the completion of the work. 
The first and the more extreme of these 
propositions was not seriously pressed in 
argument before this Hoard, nor indeed 
could it he. 

It is beyond controversy that at the 
institution of this suit the business of the 
partnership could only be carried on at a 
loss. This is conclusively shown by the 
firm's balance sheets, the profit and loss 
account for the period from the Ist March 
1908 to the 80th .lane 1912, and the 
admission in the defendants’ written 
8tatelnen^ The condition described in 
section 254 (fi) of the Indian Contract 
Act, 1872, is thus established, and it is 
provided that in this event the Court 
may, at the suit of a partner, dissolve 
the partnership. What, then, is there in 
the circumstances of this case to deprive 
the Court of its jurisdiction or the 
plaintiff of his right to seek the Court’s 
assistance P 

Their Lordships are unable to agree 
with the High Court’s view that there is 
anything in section 252 that constitutes a 
bar; it appears to them to be directed to 
something wholly different. 

A partner’s claim tn a decree for dis- 
solution rests, in its origin, not on contract, 
but on hie inherent right to invoke the 
Court’s protection on eiiuitabls gromiis, in 
spite of the terms in which the rights and 
obligations of the p'^rtners may have been 
regulated and defined by the partnership 
contract. 

It was not, therefore, any contravention 
of that section for the plaintiff to seek 
a dissolution, or for the Court to decree 
it, though the partnership agreement con- 
templated the oontinnaDce of the partnership 
beyoiid the date at which the suit was 
Qstituted. No man can exclude himself 


from the protection of the Courts, and yet, 
if the view of the Appellate Bench is to 
prevail, this is what the Nawab has done, 
for a decree for dissolution would be the 
protection appropriate in the circumstances 
of this case. It is no answer to sav that 
this partnership was not terminable at 
will ; it is to meet that precise predica- 
ment that the Court’s power to decree 
dissolution is conferred in the events 
enumerated in section 254. Fora part- 
nership terminable at will no such pro- 
vision would be required. 

Their LordshipvS, therefore, are unable 
to affirm the decision of the Appellate 
Bench as to the competence of the suit. 
But this leaves open the question wherher 
the Court’s discretion should be exercised 
for OP against the Nawab’s claim. The 
Appellate Bench decided adversely to it, 
and it was urged in argument against in- 
t3rferenoe with this decision that it is opposed 
to sound practice for an Appellate Court to 
Bubitituie its discretion for that of the 
Court from which an appeal has been 
preferred. The justice of this argnme’it 
is undoubted, but it was at least as 
relevant before the Appellate Bench 
as it is before this Board. And yet the 
Appellate Bench did not hesitate to ex- 
press its readiness to substitute its dis- 
cretion for that of the original Court, 
although in the view it took of the Court’s 
jurisdiction the question could not arise. 

in these oironmstanoes the real question 
is whether there was or is any justification 
for questioning or disturbing the discretion 
exercised by the original Court when it 
parsed the decree for dissolution in the 
Nawab’s favour. It cannot be said that 
the Court acted capriciously or in disregard 
of any legal principle in this exercise of 
discretion. On the contrary, there are 
elements in the case which can fairly be 
regarded as ample warrant for the first 
Court’s deoision, and for this it is enough 
to point to the dual position of the de- 
fendants, which brought their interests as 
contractors into sharp conflict with their 
duties as partners of the Nawab, and also 
to the prominence given in the recital to 
the common purpose that the quarries 
should be remuneratiya and profitable to 
the partners, 
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Their Lordships, therefore, hold that there 
is no suffit^ient ground for disturbing the 
original decree so far as it pronounced 
f )r a dissolution. 

The next inquiry involved in this appeal 
is as to the amount of the average rate 
of expense prescribed as a limit by clause 25 
of the partnership instrument. This clause 
was in.serted a.s a protection for the Nawab; it 
i'l effect imposed a limit on expendirure by the 
cm trolling partner.**, and the measure of that 
limit was the rate of expenditure in the 
past. 

It had originally hsen arranged that the 
rate should be embodied in the document. 
Its ascertainment had been entrusted to Mr. 
Chukerbut y on behalf of the Nawah, and 
Mr. Stuart on behalf of the defendants, but 
they were unable to agree to a figure in 
time for its inclusion in the engrossment. 

On the 10th March 190?, however, the 
two representatives agreed to a figure, and 
the contest is as to what the figure covered. 
On the same day Sturat wrote on behalf 
of the defendants and sent to the Nawab a 
letter in the following terms:— 

“We beg to confirm the rate agreed upon 
with Mr, Chukerbutly this day as referring 
to clause No. 25 in the proposed agreement 
between you and ourselves, viz , Bombay 
Government, rupee 1, annas 7, per ouhio 
foot for all labour on granite for quarrying, 
dressing, and hauling to station.” 

On the llth the partnership instrument 
was executed by the Nawab at Hyderabad 
and from an endorsement it appears that 
it was read over and in erpreted to him by 
Cbukerbutty. It probably had been pre- 
viou.sly signed by or on hshalf of the defend- 
ants at Bombay, though no distinct proof 
as to this has been brought to their Lord- 
ships’ notice. 

On the 14th March the Nawab wrote to 
the defendants as follows: — 

“in reply to your letter dated the iOfch 
regarding the working expense of granite 
atone at l^ingampalli, 1 beg to point out the 
rate of 1/7 rupees was arrived at on calcula- 
tion on wrong basis. Thi.s has got to be revi.sed 
on actual working before it can be acceded 
to.” 

Here it becomes necessary to refer to an 
admission made in the course of the suit and 
contained in a letter of the 30th July 1913 
written by the plaintiffs’ attorneys to the 


defendants’ solicitors. It is expressed to be 
in confirmation of what had passed between 
Counsel for the parties at a meeting on the 
previous day and after stating that with 
a view to shortening proceedings” certain 
charges were abandoned, it runs as fol- 
lows; — 

“We also give notice that for the above 
reasons and for the purposes of this suit 
only our client admits that at or about the 
time of signing the partnership agreement 
it was agreed between the 
parties tliat the cost of working the quarries 
should not; exceed the rate of 1 7 inpees 
(British currency) per cubic foot of stone. 
We think it right to add that this admission 
mint not be taken as an admission that 
the said rate included only the items 
apparently contended for by the defendants 
as shown in the accounts saniiiitted by 
them to our client.” 

This admission is of vital importance: it 
controls this branch of the case, and narrows 
the region of enquiry. Not only does it 
decisively affirm and place bjyond con- 
troversy the fact that there was an agree- 
ment and that according to that agreement 
the rate was not to exceed 17 rupees, but 
it excludes the possibility of any objection 
to its admissibilty under section 91 or 92 of 
Kvidence Act. The one qualification is that 
the rate did not only include the three 
itsm^ of quarrying, dressing, and hauling. 
All, therefore, that has to be considered and 
determined is whether under tie agreement 
between Cbukerbutty and Stuart three items 
only or more than three items were covered 
by the accepted rate of 1/7 rupees. It is 
beside the point to speculate as to whether 
this figure was as.sessed in error; for if error 
there was, the proceedings are not aptly 
framed for its correction. 

On the question whether, in the agree- 
ment betwesn Chuckerbutty and Stuart, 
these three items and these alone were 
inohided, the evidence stands thus. The 
litter of the lUth Miroh is explicit on the 
piiii'; it states that the 1/7 rupees were 
for these three i terms and for nothing el.se. 
It was written and sent on the very day 
the agreement was made and just after 
Cbukerbutty had left, so there would be 
no room for forgetfulness in the matter. 
Nor is it reasonable to suppose that Stuart 
would have at once sat down and delib^r* 
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ately given a false version of the agree- 
ment. And then there is the signifiiMut 
oircumstanoe that the agreement was sob- 
seqnently signed by the Nawab without 
any protest or repudiation of the terms 
oontained in the letter, and this was done 
in the presence of Chnkerbutty, who, it is 
sworn, was always first consulted by the 
Nawab before signing anything, and who 
on this occasion acted as interpreter. It 
is true that on the 14th the Nawab wrote 
objecting to the letter of the 10th, but 
his objection was not that no agreement 
had been made in the terms stated by 
Stuart, but that the calculation had been 
on a wrong basis. And then there is the 
evidence of Stuart. He declares that the 
rate agreed upon between Chukerbutty and 
himself was 1 7 rupees per cubic foot, 
and that fiie letter of the 10th March 
correctly states the agreement. His veracity 
has not been impugned, but it has been 
strenuously contended on behalf of the 
Nawab that in view' of the figures in 
Exhibit 27, the estimate of cost of stone 
prepared by ^Ir. Gay, and of Stuart’s evi- 
dence as to the use marfe of those 
figures in arriving at the rate on which 
he and Chukerbutty ultimately agreed, it 
is impossible that the rate of 1 7 rupees 
could have been for the three items of quarry- 
ing, dressing, and hauling only, and that it 
must also have included loading, deprecia- 
tion, royalty, quarry expenses, and inci- 
dentals. 

Their Lordships recognise the force of 
this criticism, and realise that the coinci- 
dence of the figures in Exhibit 27 with this con- 
tention is worthy of consideration. But at the 
same time they feel that it would be easy 
to attribute too much weight to it, and more 
particularly as Stuart’s evidence was given 
in answer to interrogatories and cross- inter- 
rogatories administered on commission, so 
that there was no opportunity of giving 
the examination a direction which would 
have elucidated the full significance of 
answers which now remain obscure. In 
the oiroumstauoes it is at least as pro- 
bable that the estimate of 1/7 rupees was 
limited to the three items as the result of 
a compact between Chnkerbutty and Stuart 
reached by accommodation or possibly even 
in error, as that the agreed rate of 1/7 
rapees was not limited to tbe three items. 


As it is involved in the Nawab’s admission 
of the 30th July 1913 that there was 
an agreement for a rate of 1/7 rapees, 
and the only evidence on the record is 
that this rate covered the three items and 
no more, in the absence of contradiction 
by Chukerbutty or any one else able to 
speak to the point, their Lordships hold 
that this must be accepted, and the decision 
of the Appellate Bench on this point 
upheld. 

It only remains to consider the defendants’ 
contention that they had e'^tablished such 
“extraordinary circumstances ” as would 
justify the increase of the rate as provided 
by clause 25. The burden of making this 
good was on the defendants, and the 
question is, whether they have succeeded 
in this. What then are the * extraordinary 
circumstances P ” The only direct evidence 
is that of Gay, and all that can be spelt out of 
his evidence is that the circumstances occa- 
sioning greater expenditure were (1) the pre- 
paration of culvert stones; and (2) the importa- 
tion of labour. Tbe Srst of these cannot be 
regarded as an extraordinary circumstance, 
for the schedule to the partnership instrument 
shows that it must have been within the 
oontemplatiori of the parties when the con- 
tract was made. 

So there only remains the importation of 
labour. This may have occasioned an in- 
crease of expenditure, bat it certainly id 
not shown that it was an extraordinary cir- 
cumstance that should raise the limit on 
the rate of expense prescribed in clause 25. 
This importation was due to an extension 
of the quarrying operations and was a 
normal development of the business made 
by the defendants to suit their own con- 
venience and meet their requirements, not 
as partners of the Nawab, but as contractors 
engaged on the construction of the dock in 
Bombay. 

Their Lordships, therefore, hold that 
no 'extraordinary circumstances” within 
the meaning of chase 25 have been prov- 
ed. 

Their Lordships will accordingly humbly 
advise His Majesty to allow this appeal 
and to direct that the decree of the 
Appeal Court should be set aside and that 
of the original Court restored, (1) with 
the variation that so much thereof as 
orders that in taking the aeoount thereby 



INDIAN GASES. 


674 


DDHI t’. HUNSHI. 

directed “the Comnaiseioner do allow for 
the coats of quarrying provided for in 
clause 25 of the partnership agreement 
for the Lingarapalli quarries rupte one 
and annas five per cubic foot exclusive of 
management and supervision, and add 
thereto annas two for royalty be omitted, 
and that in lien thereof it be ordered and 
decreed that “the rate for the purpose of 
clause 25 of the partnership agreement was 
and shall be rupee one and annas seven 
per cubic foot for the cost of the quarrying 
of the Lingampalli quarries mentioned in 
the plaint in the suit, and that this rate 
covers only the expenses of labour on quarry- 
ing and dressing the stones and hauling 
the same to the railway station, and that 
neither royalty nor any depreciation of 
plant or machinery is included in the rate 
so fixed;” and (2) with the further 
variation that the declaration that the 
defendants are justified in adding ten per 
cent for extraordinary circumstances under 
the said clause 2i of the said agreement” 
be also omitted. Their Lordships recommend 
an order in the above form, as they do 
not wish to interfere with the diseietion 
exercised by the oiiginal Court in its direo- 
tion as to costs; and as to the costs of this 
appeal and the appeal to the High Court, 
they will recommend that there be no 
order save that each party bear his 

Appeal 

Solicitors for the Appellants.— Messrs. T. L. 

Wilson Sf-Co. , u j . Ai 

Solicitors for the Respondent.— Messrs. 
Qrundy, Kershaw, Savison V Co. 


PUNJAB CHIEF COURT. 

Seconp Civil Appbal No. 2033 of 1916 . 
April 22 , 1918 . 

Present:— Justice Scott-Smith. 
UDMI AND OTHERS — DeFKNDANTS — 
Appellants 
versus 

MUNSHl AND ANOTHER— Plaintiffs— 
Responlkkts. 

TenancuAct t>/ 18 S 7 ), s. 

ieuancy - rujJU of— »//k 

recorded as havivo defined shares, effect of. 


The right nf ii iaii(Uord to cUiini llio cxtiiictii)ii 
of ail occiipiiijfy riglit wluin then? an* joint tenants 
does iitd aribe till the deatli (»f t»ne of tht'in, as they 
eolleetively e'iiistilute a single tenant anti the righi 
continues to exist in llie Bur\ ivor or survivors. [p. 
57fi, col. 2.] 

Aytir Sirnjh \ , Otunni, <! 1*. K li>02 Kev.; 1 1 1’. L. ll. 
190H, ft>l lowed. 

Tlie fact that the ocfiipumy tenants are recorded 
us having deliiit d sliare^ in llie teimncv does not 
make any difYereiict? anil tioes not att’eci the right of 
siirvivorshi]). ( [i. 576, col. 2.] 

Chan/ta Sinffli \\ Jiirmi Sin-uh, *12 rnd Ca>'. 87; 6 1*. 
11. 1D17 Hev.;‘5 V. W. 11. 1017 Dev , followed. 

Second appeal from the decree of the 
l)i.strict Judge, Kama], dated the 5th May 
1916, reversing that of the Munsif, 1st 
Class, Sonepat, District Rohtak, dated the 
30th November 1915, dismissing the 
claim. 

FACTS appear sufficiently from the 
judgment, 

llai Sahib Lala Midi Sagnr, for the Appel- 
lants. — In this case the plaintiffs base their 
claim on two alternative grout d.«>. Firsts that 
they are entitled to succeed under section 59 of 
the Punjab Tenancy Act; seandly that the 
tenancy is joint and that they are entitled 
to succeed to Mamraj’s share by survivor- 
ship. Under section 59 of the Tenancy 
Act it is necessary to prove that the com- 
mon ancestor of the plaintiffs and of Mamraj 
occupied the land in dispute. Both the 
Courts below have held that the plaintiffs 
have failed to prove occupation by the 
common ancestor, so that that finding is 
conclusive in second appeal. As regards the 
second ground of claim the lower Appellate 
Court has gone hopelessly wrong, it has 
found that the tenancy in dispute is a 
joint tenancy. That is wrong. In this 
tenancy the shares of the parties are defined, 
whereas in the case of a joint Hindu family 
there are no defined shares. 

[Soorr-SMiTH, J. — AskaraM and Surta 

acquired the tenancy jointly.] 

The only question before your Lordships 
is whether the tenancy in dispute is a 
joint tenancy. Referred to Mohru v. Mutsad- 
di ii). Agar Singh y, Dhana {'i) and Kahn 
Singh y , Hardit Singh (3). 

[Scott Smith, J. — Agar Singh v. Dhana (2) 
is not very much in point. In that case 

(1) 109 \\ It. 1894. 

02) 6 1*. R. 1902 Rev.; 11 i». L. R. 1903. 

(3) 100 P. R. 1908; 46 P. \y, K. 1907. 
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there had been partition. Kahn Hingk v. 
Hardit Singh iS) referred to mortgages,] 

The principle is the same. The ooiieep- 
tion of joint tenancy is peculiar to the 
Hindu Law and to the English Law. 
Munni v. Umrao Singh (4). 

[Scott Smith, J.— That is not in point 
either.] 

If the tenancy had been joint, then on 
the death of Mainraj tlie property should 
have gone to the plain tiffs. The fact that 
Musammal Bholi succeeded to her husband’s 
share shows that the tenancy was not 
joint. 

[Scott Shith, J. — In the case of the 
death of one joint tenant does not his son 
succeed to his sharer ] 

Ko. 

Mr. X^fruHak Khan^ for the Respond- 
ents. — It has been urged for the appel- 
lants that the tenancy in dispute is not 
joint because the shares of the parties 
therein are defined, and also because if the 
tenancy bad been joint Musammat Bholi 
would not have .incceeded to her husband’s 
share. Now a joint tenancy in the Punjab 
is not the same thing as a joint estate 
under Hindu Law or English Law\ It is 
a peculiar kind of tenancy in which, ns 
against the laudlurd^ the whole body of 
tenants constitutes one tenant, so that so 
long at: any of the tenants or the heirs of 
any of them are in existence, the landlord 
oannct come in and there is no room for 
the application of section 59 of the Ten- 
ancy Act. On the other hand, as between 
the tenants themselves the rule of survivor- 
ship has no application and on the death 
of a co-sharer in the tenancy his heir or 
heirs succeed to his share in the tenancy. 
The principles of Hindu Law or of English 
Law have no application to such a tenancy, 
Mohrn v. Musiu'idi (1), cited by the Counsel 
for the appellants, supports my contention. 
See the remarks of Roe, J,, on page 420,* 
Agar Singh v. hhana (2) is not against me. 
In the present case there has been no 
partition or division of the tenancy. On 
the contrary there is joint cultivation. 

[booTT-SMiTH, J. — But the shares are 
defined.] 

Yea, but that makes no difference. In 

(4) 1 Iiui. Cas. 72C; 39 T, K. 1»09| 59 P. L. 11. 1909; 
55 P. W. K. 1909. 

^ K. 


every joint (enarioy the Revenue Authorities 
are bound to define the shares. The teat 
is whether the khata is joint or divided. 
If there is a single khata the tenancy is 
joint, even if there is separate cultivation 
by figreement among the co- sharers. See 
Chanda Singh v. Jiivan Singh (5), That was 
a much stronger case in favour of the 
landlords than the present one. In that 
case the tenancy had been purchased by 
two persons in equal shares. Their shares 
were defined and there had been separate 
cultivation. Even then it was held that 
in default of actual and effective partition 
the tenancy continued to be joint as 
against the landlord. Here there in one 
khata and joint cultivation. 

As regards the succession of Musammat 
Bholi to her husband’s share, I have already 
explained that in a joint tenancy of thi.s 
kind the rule of survivorship does not 
apply as among the co-.sbarers. 

Rai Sahib Lala Midi 8agar^ in reply. 

JLI)GMENT.>~ln this case plaintiffs- 
respondents claim to succeed to certain 
occupancy land left by Musammat Bholi, 
widow of Mamraj. The pedigree-tab’e of 
the plaintiffs and the deceased occupancy 
tenant is as follows : — 

Kati Ha.m 

I 

1 

r 'i 

.Ifckjiraii Surf a 

L - , I 

I isliatli. 

I “1 

Lsilji Daiilat Miiinmj HJioli 

(I’lllilltiff). I (Avidow). 

M tiMslii, 

(PlaintitT*. 

Askaran and Sarta were joint occupancy 
tenants in equal shares in 33 bighas 11 
hiswas of land. Mamraj was adopted by 
Surta after the death of his son Shadi, 
and succeeded to Surta in the occupancy 
tenancy. Upon Mamraj’s death without 
issue Bholi succeeded to a life-interest. 
She having now died the plaintiffs base 
their claim on two grounds : — 

(1) that the land was occupied by Rati 
Ram, the common ancestor of themselves 
and of Surta, and 

( 2 ) that they are entitled to succeed 
by right of survivorship. 

(5) 42 liid, Cas. H7i 6 P. K. 1917 liev.; 5 P. W. K. 
1917 Kev. 
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The Courts below have concurred in 
holding: ^hat it is not proved that Rati 
R:i.iu occupied the land and this decision 
is 6nal. The lower Appellate Court, however, 
differing: from the first Court, held that 
plaintiffs were entitled to succeed to the 
land in dispute by rigrht of survivorship. 

The laiidloris have Hied a second appeal 
to this Court and it is contended on their 
behalf that Mamraj and the plaintiffs were 
not joint tenants but only tenants-in- 
common and that amongst tenants- in-com- 
moD the principle of right of survivorship 
does not obtain. 

In support of this contention Counsel 
has referred to Mohru v. Mutsaddi (1), 
Agar Singh v. T)hana (*J), Khan Singh v. 
Hardit Singh (ll) and Munni v. I’mrm Singh 
(4). Counsel for the respondents on the 
other hand relies upon Agar Singh v. 
Dhana (2), Chanda Singh v. Jiivan Singh 
(.*)) and also refers to certain remarks in 
Mahru v. Mutsaddi (l) at page 420 
Mohru V. Mutsaddi (l) is not quite on all 
fours with the present case. What was 
decided there was that as between the 
tenants themselves the piinciple of survivor- 
ship did not operate, so as to exclude the 
reversioners of a deceased tenant who ivould 
otherwise he entitled to succeed in accord- 
ance with section 59 of the Punjab Tenancy 
Act. As pointed out by the Financial 
Commissioner in Chanda Singh v. Jiwan 
Singh (5), what was really held in the 
Full Bench ruling of 1^94 was that as 
regards the landlord the joint tenants of 
a holding, even though it was not held 
by a common ancestor, are to be regarded 
as a single tenant and that as long as 
any of them or the descendants of them 
survive, the landlord cannot claim the share 
of any tenant whose line has died out. 
The Financial Commissioner held that as 
partition in the case before him had not 
been effected, the tenancy as a whole conti- 
nued as against the landlords to be the 
property of the surviving tenants. If this 
decision is correct, the plaintiffs in the 
present case were entitled to succeed to 
the land in dispute according to the 
principle of survivorship. Khan Singh y. 
Hardit Singh (3) is not on all fours with 
the present case. The facts there were 
as follows: — The landlords of the land in 
dispute (represented by the defendants) 


executed a mortgage iti favour of three 
persons, Khan Singh, Nihal Singh and 
Kishen Singh. L- rider the terms of the 
mortgage- deed the land was mortgaged to 
each mortgagee in specified shares, each 
mortgagee r oeiving a third share in the 
entire property. It was further provided in 
the deed that if the mortgagors did not 
redeem tlie said Lind within two years, 
the mortgagees were to be entitled to 
occupancy rights. S ime years subsequent 
to the mortgage it was held, upon the 
landlords suing to redeem the mortgage, 
that the mortgagee*^ had acquired occu- 
pancy rights in the land. It was held by 
the Chief Court that as the m )rtgage was 
effected in defined shades in favour of three 
persons, the mortgagees were not joint 
tenants within the legal meaning of that 
expression, and that being so the princi- 
ple of survivorship did not apply. In that 
case each mortgagee received ;i third sliare 
in the entire property and each acquired 
occupancy rights in a 1/drd share. They did 
not acquire joint occupancy rights and, 
therefore, they could not be considered to 
be joint tenants. In Agar Singh v. Dhana 
(2) it was held that as section 59 of 
the Tenancy Act deals only with the ques- 
tion of succession and does not affect the 
ordinary rule of survivorship between joint 
tenants, the right of the landlord to claim 
the extinction of an occupancy right where 
there are joint tenants does not arise on 
the death of one of them, as they collective- 
ly constituted a single tenant, and the 
right continues to exist in the survivor or 
survivors. As pointed out by the Finan- 
cial Commissioner in Chanda Singh v. Jiwan 
Singh (5), the fact that the oooupancy 
tenants are recorded as having defined 
shares in the tenancy does not make any 
difference and does not affect the right of 
survivorship. 

It has been held in the present case that 
the tenancy was jointly acquired by As- 
karan and Surta and there has been no 
partition thereof. Jn my opinion the deci- 
sion of the lower Appellate Court that 
plaintiffs are entitled to succeed by right 
of survivorship to the share left by Musani- 
mat Bholi is in accordance with the previous 
authorities and especially with Chanda 
Singh v. Jiwan Singh (51. There is jqo 
authority exactly on all fours which sup- 
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ports the armaments of appellant’s Coansel 
that the principle of sarvivorship does not 
apply where the tenants are recorded to 
hold deHned shares in the joint ten- 
ancy. 

The appeal, therefore, faih and i^ dis- 
missed with costs. 

Appeal tUsmissed. 


JIOMHAY HIGH COURT. 

Skcono Civil. Appeal No. 47 ok 1917. 

January ‘JU 

I'reseni : — Sir Stanley Batchelor, Kt., 
Acting Chief Justice, and Mr. 

Justice Kemp. 

NAGAR KASHI PATKL anl another — 
Dkkbndants— Appellants 
versus 

BAl DHULI— Plaimtikk— Respondent. 

Ihnihtttj liluhjthiii iiinl S'li n'fiiltn’l Art (V U>nn ot 
t>. H^Atrord thi'idihtj rrrxi/niftrd *•/ 

JflnKj^ rafidt/if »//. 

Ail award tin* ri.*.suli nf whii li woahl Ik* to olVrrl 
fiirtlu'i* division in a crrijiiii iVi ovrnisiKl sub-division 
of a Bliii}.: is void iimlor sort i‘»n <if tho Bombay 
]}h'ig<!uri and Nai*v:idari Act. I p. 577. «*ol. 2, ) 

Tin* siibsiaiuv* and ollVrt of the irausaclion is wbal 
must 1 h^ looked to for tin* purpose of deiterniiiiiiiu: 
wlietlim* it is witliin tin* misidiief wliieli tlieLoi?is- 
lature Lad ill view ill passimr the Boiiihav Bliugdaii 
and Narvadari Aei. If the fransaetion elearly 
aiiioiitiis to an ali«*tiation of au uiireeo;;nisi'<l siih- 
division of a slrv e in a re:il iriture einiioi 

bo dis»:uised hv callinjif it a compromise, ["p. 57S, col, 

i-i ' 

Second appaal from the decision of the 
Joint Judge, Ahmedabad, in Appeal No. 14(> 
of 1916, oontirming the decree passed by the 
Subordinate Judge, B^rsad, in Suit No. 377 
of 1914. 

Mr. G, X. Thiikor^ for the Appellants. 

Mr. N. K, Mehta, for the Ke.spondent. 

JUDGMENT. 

Batouelor, Ag. C. J. — Omitting any re- 
ference to certain allegations, which arc not 
now material, the substance of the plaint 
was A prayer to recover from the defend- 
ants possession of the two Survey Nos. 
196 and 208, on the ground that the original 
owner of them was the plaintiff’s brother. 
Fakir Garbad, and that the plaintiff wh.s 
both bis heiress under Hindu Law and bis 

37 


legatee under a Will; that the defendants 
being distant cousins of Fakir Garbad took 
from the plaintiff a certain deed of gift, 
Exhibit 16, in respect of these 6elds; but 
that that deed was void, and of no effect, 
under the terras of section 3 of the Bhag- 
dari and Narvadari Act (Bom. Act V of 
1862). The lower Courts have decided 
this latter point in favour of the plaintiff, 
and the defendants bring the present 
appeal. 

Mr. Thakor on their behalf contends 
that section 3 of the Bhagdari Act does 
not apply to such a case as we have here, 
where a dispute between the plaintiff and 
the defendants regarding their claims to 
inherit to Fakir Garbad was settled by 
reference to arbitrators, who awarded the 
two Nos. 196 and 2C8 to the defendants. 
Admittedly the result of this award, if it 
were allowed to stand, would be to effect 
further division in a certain recognised sub- 
division of a Bhsg. But the learned 
Pleader’s c^nitention here is that there is 
nothing in the Bhagdari Act to prohibit 
the taking by inheritance of an unreoog- 
tii.oed portion of a Bhag, and if that is so, 
the Court should hold in this case that 
the properties were given to the defend- 
ants, not by alienation from any acknow- 
ledged owner, bat in satisfaction of the 
defendants’ right to succeed to Fakir 
Girbad. 

The learned Pleader lisgan his argument 
by referring to Yeribhai v. Uag^ahhai (1>, 
a decision of Mr. Justice Melvill and Mr. 
Justice Kemball. It was there held that 
there was nothing in the Bombay Bhagdari 
Act which debarred a Civil Court from 
making a decree for the partition of Narvadari 
land among the Bhagdars, even though 
the effect of that partition would cause a 
further division of recognised sub-divisions 
of Bhags. I think, however, that that 
is a case of which the authority ought 
not to be extended, for if 1 read rightly 
Mr. Justice Melvill’s judgment, the Court’s 
decision turned less upon a rigorous inter- 
pretation of section 3 of the Bhagdari 
Act than upon an assurance that the 
particular partition there sought by the 
plaintiffs would not be objected to by the 
Revenue Autborilies. The Court, therefore, 

(1) 1 B. 225; 1 Iml Ih o. (n. s) 150. 
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apparently thoufi:ht that there would be 
no harm in giving the plaintiffs the parti- 
tion fur which they prayed, leaving them to 
run their risks with the Revenue Authorities. 
Go the other hand, the decision in 
Jethabhai v. Nathahhai (2) appears to me 
directly in point here. That was a case 
where one Kashibhai held a recognised 
sub-division in a Narva. After his death 
and the death of his widow the plaintiffs 
alleged that they had inherited the property 
as heirs of Kashibhai. Tliis led to disputes 
between the plaintiffs and the defendants, 
and ultimately a suit was brought. The 
suit failed. Hut before the period for 
appeal expired, the parties effected an 
amicable settlement which was embodied 
in Exhibit 44 in the suit. Mr. Justice 
Ohandavarkar, in delivering the Court’s 
decision, says: — 

“The first question is — whether Exhibit 44 
had the effect of alienating a portion of 
a Bhag or share in the Narva other than 
a recognised sub-division of such Bhag or 
share and was on that account void within 
the meaning of section 5 of Bombay Act 
V of 1862? 

“it is argued for the plaintiffs that Exhibit 
44 is not affected by that section, because, 
it is urged, it was a compromise entered 
into for the settlement of a bona fide 
dispute between the parties. The answer 
to that, however, is that the result of 
the compromise was to dismember Survey 
No. 275, which comprised 4 acres and 8 
guntiuis^ and to give to the plaintiffs 2 
acres and 4 gunthas out of it. In other 
wox’ds, by Exhibit 44 was carved out of 
the Narva a sub-division which did tot 
exist at the date of the transaction as a 
recognised sub division.’ Whether we call 
it a compromise or a partition or by any 
other name, the effect of the transaction 
was the same. The substance and effect 
of the transaction is what must be looked 
to for the purpose of determining whether 
it is within the mischief which the Legis- 
lature had ill view in passing the Act 
in question. If the transaction clearly 
amounts to an alienation of an unrecognis- 
)d sub-division of a share in a Narva, 
ts real nature cannot be disguised by 
lalling it a compromise/’ 

(2) 28 B. 809 ut p. 404; 6 Bom. L. K. 4J8. 


The facts there were indistinguishable 
in substance from the facts now before 
us, and the decision of the Bench in that 
case is binding upon us. Speaking for 
myself, I agree with that decision, and 
it must, 1 think, be applied to the facts 
in this appeal. For these reasons, 1 would 
afl^rm the lower Appellate Court’o decree 
and dismiss this appeal with costs. 

Kbmp, J. — 1 agree. 

A ppea I dismi ssed. 


PATNA HIGH COURT. 

Civil. Revision N >. 107 ok 1017. 

May 16, 1917. 

Presenl: — Mr. Justice Sharfiiddii. and 
Mr. Justice Roe. 

CHANDRABATl KUAB— 
Applicant 
versus 

The COLLECTOR ok DAHBEIANGA— 
Defendant — Respondent. 

Ctnai rre.'t Act {VII of Sch. Ill, Antuwure fi 

(4) — Probate duty — Truiitr created by o'hethrr 

lialdc to duty, 

'I'Jie (loduct.i<Mi nlliAvod und(?r Sflicdiilc 111, 
Anncxiure J3, itmn (4,', for ]*rojM*rty Judd in trust iioL 
Ijciielicially, applioE only to property wliicli the 
tesUitur was possessed of or entitled to not 
ficiiilly but as trustee I'or any ntlier per.son nr piTSons 
and not to trusts erouto<l by tlie Will of ilu-! ii'stator. 
[p. r>7D, eol. V; p. r)HO, enl. l.j 

Civil revision against an order of the 
District Judge, Darbhanga, dated the 19th 
January 1917. 

Mr. Lachmi Naratn Singh, for the Appel- 
lant. 

Mr. Sultan Ahmad (Government Advocate), 
for the Respondent. 

JUDGMENT. 

Shaufuddin, j. — T his application was 
ordered to be heard first with regard to 
the question whether this Court had 
jurisdiction or not to interfere with the 
order passed by the District Judge on the 
application of the petitioner for a redaction 
in the Court-fees charged as probate duty 
on a snm equal to the capitalised value 
of Rs. 150 per mensem. 

It appears that one Chandi Prasad 
Singb died leaving a Will; and also 
leaving two widows and a mother. Iq 
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the Will the deceased appointed the 
senior widow as the sole executrix; and 
it was provided in the Will that the 
junior widow was to get an annuity of 
Rs. 50 a month and the mother an annuity 
of Rs. 100 a month. 

The petitioner made a valuation of the 
nett value of the property of the deceased 
and the Collector of Darbhanga generally 
accepted and approved of the valuation, 
but he disallowed the reduction as observed 
above. The learned District Judge agreed 
with the Collector on this point, and from 
the order of the District Judge the present 
application is made. 

The present application i.s under section 
115 of the Code, and the question for 
determination is whether under section 115 
we can interfere with, and set aside, 
the order of the District Judge. There 
can be no doubt that the District Judge 
had full jurisdiction to pass the order 
that he did. No doubt, if the District 
Judge had been guilty of passing a 
totally perverse order we might have been 
justified in interfering with it; but the 
order that he has passed was passed after 
careful consideration of the Act and we, 
therefore, hold that this Court has no 
jurisdiction to interfere with his order. 

Apart from this consideration, however, 
the application must also fail on its 
merits. 

The contention of the applicant is that, 
inasmuch as a charge has been made on 
the income of the estate to the extent 
of Rs. 150 a month, this should be 
treated as a debt, and that, therefore, in 
accordance with Schedule 111, Annexures 
A and B of the Court Fees Act, a deduction 
should have been allowed. 

Annexure A of Schedule 111 deals with 
the valuation of moveable and immoveable 
property of a deceased person; and at the 
bottom of the annexure it is provided that 
a deduction should be made on account of 
the items mentioned in Annexure B, and 
these items are: — 

(1) Amount of debts due and owing 
from the deceased, payable by law out of 
the estate; 

( 2 ) Amount of funeral expenses; 

( 3 ) Amount of mortgage inoumbranees; 


(4) Property held in trust not bene- 
ficially or with general power to confer a 
beneficial interest; 

(5) Other property not subject to duty. 

There can be no doubt that these 

charges have to be deducted in assessing 
Court-fees. 

It is contended that the fourth item of 
Annexure B relates to property held in 
trust under the Will not beneficially to 
the interest of the executrix of the Will. 
In my opinion, the trusts here referred 
to are trusts held not beneficially by the 
testator during his lifetime, but trusts 
created by the Will. That being the 
view I take, I must hold that the Court-fee 
chargeable should be calculated on the 
nett value of the whole estate which is 
the subject of the Will. 

On behalf of the petitioner reliance is 
placed on the decision in In the goods of 
Rushton (1). That was a reference made 
by the Taxing Officer to the Chief Justice 
of Calcutta, and it appears from the 
report that the order made must have 
been passed in Chambers as nobody ap- 
peared in the matter. The decision is 
quite contrary to that in In the goods of 
Ram Chnnder Doss (2). Another decision 
relied upon on behalf of the applicant is 
that in Bai Kumar i Bhuhaneshwari v. OoUectoi 
of Gaya (3). Reliance is also placed on the 
decision in In the goods of Harriett Teviot Kerr 
(4). That was not a case of annuity and what 
was held was that the Court-fee payable 
upon the property under the Act is to be cal- 
culated upon the nett value of the estate 
after the deduction of debts from the 
gross value of the estate. In the present 
case there was no debt. If there had 
been a debt or a con-beneficial trust, 
created in the life-time of the testator, 
no doubt under the Act a deduction would 
have to be made; but this is not a 
case in which there is any such debt or 
trust. Therefore, I hold that on the merits 
even applicant has no case. 

U) 3 0. 736; 1 lud. Dec. (n. s.) 1051. 

(2) 18W. R. 153; 9 B. L. R. 30. 

(3) 21 Ind. Oas. 975; 41 C. 556 at p. 562; 16 C. W. 
K. 163; (1914) M. W. N. 18; 26 M. L. J. 56; 19 C.L. J. 
136: 12 A. L. J. 69; 13 M. Jj. T. 87; 16 Bom. L. B. 93; 
40 I. A. 236 (P. 0.). 

(4) 21 Ind. 0a«. 502; 18 C. W. N. 121; 18 0. L. J 
608. 
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The application is, therefore, rejected. 

Roe, J. — I ftfifree. The dedaction al- 
lowed under Schedule III, Annexure B, 
for property held in trust, not beneficially, 
undoubtedly applies only to ‘ proper- 
ty which a deceased person was 
possessed of or entitled to not beneficially 
but as trustee for any other person or 
persons. [.ver Financial Resolution No. 
Ii004, dated the 1-tth Julj', 1871, quoted 
at page 158 of Sutherland's Weekly Re- 
porter, Vol. XVIII.] 

*1 ppl ication rejedeti. 


BOMBAY HIGH COURT. 

Sevoni) Civil Appeal No. 99(5 of 1910. 

December 17, 1917. 

Present: — Sir Basil Scott, Kt., Chief Justice, 
and iMr. Justice Batchelor. 

BALKRI8HNA SUMBHAJI GHATK— 
Plaintiff — Appellant 
versus 

DATTATRAYA MAHADEV GHATE— 
Defendant— Respondent. 

J*ensliHts Art (XXUI <>j 187U, v 4 — for •trdarn- 
t ion. of mruerdkiit in rr.'H>rrf of share in vat un, maintain- 
ahility of —Cert iji rate of ColterUir, nrrci^^it tj oj. 

A suiMor a il<M*larnl ion tluil (lio plainfilTis tin* 
nwiior of a corrain pliaro in a Iculkarni ratan falln 
within tlu! ]iurvie\v of section 4 of (ho Pcii.sioiis Art 
and is not niaiiitainabie n itliont. the (.‘ol lector « 
certificate. 

Second appeal against the deci.sion of the 
District Judge, Ratnagiri, in Appeal No. 331 
of 1915, reversing the decree passed by the 
Subordinate Judge, Devgad, in Civil Suit 
No. 314 of 1914. 

Mr. P. B. ShingnCf for the Appellant. 

Mr. S. Y. AbhyunkaTf for the Respond- 
ent. 

JUDGMENT. — The plaintiff sued to have 
it declared that he was th^ owner of a 
ten-pies share out of a oue-auna eight- 
pies share, and a still larger share stand- 
ing in the name of the defendant in the 
Kulkarni Vatan of the village of Mutat. 
The share was in land revenue assigned 
for the purpose of supporting the office of 
Kulkarni. Section 4 of the Pensions Act 
provides that no Civil Court shall enter- 
tain any suit relating to any grant of land 
revenue conferred or made by the British 


or any former Government, whatever may 
have been the consideration for any such 
pension or grant, and whatever may have 
been the nature of the payment, claim or 
right for which such pension or grant may 
have been substituted. 

The applicability of this section to cases 
of the description which we now have 
before us has been considered in various 
reported .iudgm8nt.s of this Court, notably 
in Buh'.iii Hari v. Jlajaram Ballal (l) 
and 1 1 wti^kanath Anirit v. Mahadev Balkrishna 
(2). Both judgments emphatically assert 
the necessity of applying the section 
without modification to all suits of 
this nature. Jn Balrant Ranichandra v. 
Secretnty oj State (3) the section was very 
exhaustively discussed, together with the 
authorities which have accumulated upon 
it, in the judgment of Mr. Justice Batty 
and ill that judgment will be found an 
express acceptance of the conclusions arrived 
at by the Court in Babaji Hari v. Z^yari^vt 
Ball'll (l). It is, liowBver, said that those 
conolusions are inconsistent with the judg- 
ment of Sir Charles Sargent in Gavind 
Sitoram v. Bapuji Mahadeo (4), Tliat 
judgment, as shown in Divnrkanath v. Mahn» 
dp?; (2), related to a case expressly pro- 
vided for by the Vatan Act, in which the 
Legislature contemplated that a decree of 
a Court should be obtainable, for it was 
a case in which the plaintiff’s status as 
Vataridar was challenged, and the Court 
held that that being so, his right of access to 
the Civil Court was not to be ousted merely 
because the greater part of the remunera- 
tion for the Vatan service consisted of a money 
grant from Government. Here we are not 
concerned with any question of disputed status. 
The plaintiff is a member of a Vatan 
family who by reason of his membership has 
been able to acquire by purchase a certain 
share in the Vatan property, and his suit now 
relates to the share of revenue assigned for 
the Vatan, a suit relating to which falls with- 
in the purview of section 4 of the Pensions 
Act. We, therefore, affirm the decree of the 
lower Appellate Court and dismiss the appeal 
with costs. 

Appeal dismissed. 

(1) 1 II. 75; I Inil. (n. 

(2) 17 IimI. Hoiii.L. J3. 91. 

(a) 29 11. 480; 7 Dnin. L. H. 407. 

(I) 18 B. 510; 9 Inl. Dec. s.) 858. 
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CALCUTTA HIGH COURT. 

Appeal fhom Appellate Deciiek No. 2300 
OK 1915. 

February 25, 1916. 

Mr. Justice Richardson and Mr. 

Justice Walnisley. 

SULTAN A H AMKD-— Plaintiff — 

APPELLANT] 

remifi 

ABDUL GANI AND others — Defendants 
— Respondents. 

MitJtnminfulait Lmr — Mar/ul-iiiaut, (hictrit)r ttf\ aypU. 
mbit it If of — Wa(|f --Taiiliataiaiiin. oppaintiiuj micrcssor 
/rMiiutwalli, ralidihf of — Mabnmiundan Kruhncnu'iita 
Committtu! at (hittmjtnuj^ irhother ^:f(ifntt<rtt body — Mat- 
walli, upp*>htiu\cut of. 

In 1 ho caso nf a (n- ntlior vohintaiy dispo.silion 
nf property lunlor tlio M uliammsnlaii Ijinv tlio doctriiio 
of noirzul-niuuf only applii'.^ wlicn tin* jrifl. is inmlo 
ilariii^ sucli illnoss. fp. .'i82, col. 2.J 

If a person lioldin," ( In' ollioo <»f uinhutlU, to which 
is alt.achod tho rii^hl of apjaniit in*' a. .succi'smh’ nmlor 
I he* Muliiiiiniiadaii Law or uiidor any o-cnoral law 
applicahh' to tlie topic, fri'cly cx«*ciiios a tonliot mnmt 
a tostani(‘ntary docunicni for a]tpointin<' h sncc(‘s- 
sor, while he is of sound di.sposiriy mind, it s validily 
cannot ho <|Ucslioncd. | p. 082 , cd. 2. ' 

Tin* Muhammadan Kmlou nicnt.'^ Lommittci* at 
Chitiuj(ony is a slat mory Inaly and it.s rocoR’nit ion, 
whore bik Ii rmroj'nii ion i.s iM’cc.'^.sarv, of a person us 
tlir tnio and rij'litfid mnlmiUi of a inosipic, to which 
Ke‘'nlation XIX of 1810 applied bt'l’orc it.< repeal hy 
,'\el X\ of 1 S(kL i.s aal horiiai iM*. fji, .‘j.S.'t, cmI. 2. ] 

Appeal against the decree of the District 
Judge, Chittagong, dated the 2'^th of May 
1915, reversing tliat of the Officiating Sub- 
ordinate Judge of that District, dated the 
19th of September 1910. 

FACTS appear from the judgment 
Babu l^hirendra IjqI Kastgir (with him Babu 
Turakpsivar Mliter), for the Appellant. 

— Plain till sued as a Mut walli of a 

mosque for recovery of khas posseasion. Plaint- 
ift’s case is that the disputed property 
was made Wakf by Nawab Vasin Khan 
and his predecessors. In 17(i5 Lutfulla 
was Mat walli; he was succeded by his 
eldest son Diamulla. In 1604 Diamnlla 
appointed his grandson Tofel All as Muiwalli. 
This Tofel Ali in 1850 appointed his minor 
grandson Abdul Sobhan as Mutwalli. This 
Abdul Sobhan afler holding the office of 
Mutwalli for many years executed a docu- 
ment called tauliatnama, by which he appoint- 
ed the present plaintiff Sultan Ahmad as 
his successor. Plaintiff also bn.^ps his claim 
on the rule of piimogoni'ure. 

The appointment of the plaintiff as 
Mutwalli by the Utulialnama of K02 


executed by Abdul Sobhan is legal and 
valid, because the tauHatnama is a valid docu- 
ment of a testamentary character and haa 
been executed out of free will. So the plaint- 
iff is a (le jure Mutwalli. The doctrine of 
marznl maut is not applicable here. The Mu- 
hammadan Endowments Committee of Chitta- 
gong has recognised plaintiff’s appointment. 
Moreover the plaintiff is in receipt of 
Government pension in his character of a 
Mutwalli and this shows that he has been 
rec ignised by the Government. 

Babu Charu Chandra Sen (with him M. 
Nurudd>n Ahmed) ^ for the Respondent.— 
The rule of primogeniture has not been 
proved in the present case. Plaintiff’s 
ease is absolutely based on the tnuliatnima 
of 1902. Abdul Sobhan while in health 
could not legally appoint plaintiff as 
Mutwalli. He could be appointed only 
during Abdul Sobhan’s death bed illness. 
Evidence establishes that Abdul Sobhan was 
not suffering from mavul viaut at the time 
of the plaintiff’s appointment as Mutwalli. 
Plaintiff’s appointment was invalid because 
Abdul Sobhan could not transfer the Mutwalli- 
ship during his lifetime without permission 
from the Judge, Tlie Muhammadan Endow- 
ments Committee of Chittagong is not a 
legally constituted body and has not been 
proved to possess any statutory power to 
recognise Mutwallis and, therefore, its 
recognition is of no avail. The appoint- 
ment of Abdul Sobhan was illegal as he 
was a minor in 1850 at the time of his 
appointment. A minor cannot be appoint- 
ed Mutwalli. So the appointment of 
plaintiff is not legally valid. Receipt of 
Government pension does not create any valid 
right as a Mutwalli, nor does it validate 
an invalid appointment Plaintiff is receiv- 
ing it SL de facto Mutwalli and that will not 
make him a dejure Mutwalli. 

JUDGMENT. — This is an appeal from the 
judgment and decree of the District Judge 
of Chittagong, dated the 29th May 1915. 
The appellant is the plaintiff and the 
suit has a somewhat chequered history. 
It was brought to recover possession of 
certain lands which the plaintiff claims as 
part of the Wakf properties appertaining 
to a mnrque in the district of Chittagong 
of which he is the Mutwalli. The trial 
Court made a decree in favour of the 
plaintiff, That decree was upheld by the 
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lower Appellate Court; but on remand by 
this Court the suit has been dismissed. 
All the material issues whiob arise in this 
case have been decided in the plaintiff’s 
favour except the issue whether he is the 
de jure Mutwalli of the mosque. On this 
question the learned District Judge has 
come to a conclusion adverse to the plaint- 
iff. That conclusion, however, is based 
on a misapplication of Muhammadan Law 
to the facts of this case. The endow- 
ment is one of very old standing. It was 
apparently in existence when the District 
of Chittagong was taken over by the 
East India Company. There was a measure- 
ment of the district in the year 1764, when 
a person named Lutfulla was the Mutwalli. 
It appears that certain lands belonging to 
the mosque were then resumed by the 
Revenue Authorities and in their place 
a monthly grant of Rs. 52-14-C was made 
to the Mutwalli which is still at the 
present day being paid. In the year 1837, 
another measurement of the District was 
carried out. On that occasion other lands 
were resumed, which were re-granted in whole 
or in part as a Taluk at a nominal rent 
to the then Mutwalli Tofel AH. This 
Taluk which comprises the land in dispute 
was afterwards held and treated as part 
of the properly of the mosque, Tofel AH 
appears to have been succeeded by his 
grandson Abdul Sobhan in the year 1850. 
Abdul Sobhan held the office for many 
years. On the 30th June 1902 six 
or seven months before his death he executed 
a document described as a taultatnam'*, by 
which he designated the present plaintiff, 
Sultan Ahmad, as his successor. 

The case for the plaintiff is that during 
Abdul Sobhan’s incumbency two persens 
were appointed to act as Naib Mutwallis to 
whom the management of the endowment 
was entrusted. It is alleged that by their 
contrivance the Taluk' was allowed to fall 
into arrears of revenue. At the sale which 
followed in 1861 it was purchased by the 
Naib Mutwallis themselves in the name 
of a third person as bencinfidcLv^ from whom 
they subsequently obtained a deed of 
release. The defendants Nos. 1 to 5 in 
the suit are the present representatives 
of the two Naib Mutwallis. The defend- 
ant No. 6 holds a lease of the land in 
suit from the defendant No. 1, 


As I have said, all material questions 
of fact, pure and simple, have been decided 
in favour of the plaintiff, but while no one 
disputes that he is ihedefatco Mutwalli, it has 
been held that he has failed to establish a 
de jure title. 

The learned District Judge has consider- 
ed that question with reference solely to 
the tauUatnama of the 30th Jane 1902. 
Even as to that document he finds that 
it was duly executed and that Abdul 
Sobhan was not at the time in.sane a.s the 
defendants contended, but was in posses- 
sion of his mental faculties. The learned 
Judge has reached his conclusion by apply- 
ing to the case the doctrine of marzuU 
maut. His view is that the tauUatnama 
is void and of no effect because it was 
not executed by Abdul Sobhan on liis 
death-bed or while he was suffering from 
what is termed a death bed illness or 
mortal sickness. But in the case of a 
gift or other voluntary disposition of 
property, the doctrine of marzul viaut only 
applies when the gift is made during 
such illness. The learned District Judge 
apparently had in mit»d a rule that a 
Mutwalli cannot ordinarily transfer his 
office during his lifetime [ 11 ahid Alt 
V. Ashruff Uossain (1), SaUrnulla Bahadur 

V. Abdul Khayer Mohammad Mustafa (2)], but 
may do so on his death-bed (Ameer Ali, 
3rd Edition, page 346). Het it be assumed 
that such a rule correctly represent-s the 
Muhammadan Law. It still remains that 
the tauUatnama is capable of being, and 
should be, construed as a document of a 
testamentary character, speaking as from 
the moment of death. If that be its true 
significance, it is clearly unnecessary to 
consider what precisely is the meaning of the 
term marzul maut under the Hanifi law by 
which the parties are said to be governed. 
An office to which is attached the right 
of appointing a successor is well known to 
the law. If Abdul Sobhan had such a 
right or power either under the Muhamma- 
dan Law or under any general law appli- 
cable to this topic and if he freely execut- 
ed the tauUatnama as a testamentary 
document, while he was of sound disposing 
mind, its validity cannot be questioned 

( 1 / 8 C. 732; 10 C. L. R. 529; 4 Ind. Deo. (n. r ) 478. 

(2) 3 Ind. Ca». 419; 37 C. 263; 1 1 C. L, J. 304; 14 C. 

W. N. 497 . 
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[Sapad Muhammad v, Fatieh Muhammad 
Sayad Abdula Edrusv. Sayad Zain (4)]. 

There is evidenoe on the record that 
Abdul Sobhan was himself appointed Mat- 
wali by a tauUatnama executed by his 
predecessor. In the course of the argu- 
ment reference has been made to a rohakari 
dated the 2nd January 1851 under the 
signature of the Commissioner of the 
Division, which purports to confirm Abdul 
Sobhan’s appointment as Mutwalli under 
a tauUatnama, dated the 15th September 
1850. This robakari was is.^'jed under 
the authority of Regulation XIX of 1810, 
to which it refers and under which reli- 
gious endowments were controlled by the 
executive authorities. 

But it is not necessary to determine on 
this occasion whether the Mutwalli of 
this endowment has the right of appoint- 
ing his successor or to insist on the 
efficacy of the tauUatnama in the plaintiff’s 
favour. 

Nor would it be proper for this Court 
in second appeal to lay down the rule 
by which succession to this office is 
governed. The deed, if any, by which 
the endowment was created is not forth- 
coming and the rule depends on evidence 
relating to the practice or usage which 
has prevailed in the past. The plaintiff is 
apparently the lineal descendant of Lutfulla, 
the earliest Mutwalli of whom any mention 
is made, and his pedigree lends some 
colour to the suggestion that succession to 
the office is regulated by the rule of 
lineal primogeniture, or at any rate that 
regard is had to that rule. But the ques- 
tion must be left open for future discussion 
should it again arise. 

1 turn to a part of this case which the 
learned District Judge has entirely neglect- 
ed. It is not disputed that the plaint- 
iff is in receipt of the Government stipend 
to which I have referred. That in itself 
is something, but it farther appears that 
before sanctioning the payment of this 
allowance to the plaintiff the Collector 
referred the matter to the Muharnmidan 
Endowments Committee of the District of 
Chittagong. The letter which the Com- 

(3) 22 1. A. 4; 22 0. 324; « Sar. P. C. J. 515; 1 1 Tnd. 
Dac. (n. b.) 218. 

(4) 13 B. 565; 7 lud. Deo. (n. s.) 3Q8. 


mittee addressed to the Collector, dated 
the 17th June 1903, is on the record. 
It contains a clear recognition of the 
plaintiff’s title to the office. Now, the 
fact that the endowment is one of the 
description mentioned in section 3 of the 
Religious Endowment Act of 1863 (Act 
XX of 1863) is shown by the reference 
in the robakari of 1851 to Regulation 
XIX of ItiO. The endowment is clearly 
a mosque or religious institution to which 
the Regulation applied before it was 
repealed by the Act. By section 7 of the 
Act the control of such endowments was 
transferred to the Committees to be 
appointed under that section, * which were 
to take the place and to exercise the 
powers of the Board of Revenue and the 
local agents under the Regulation.” The 
Muhammadan Endowements Committee at 
Chittagong is, therefore, a statutory body 
and its recognition of the plaintiff as the 
true and rightful Mutwalli, if such recogni- 
tion be necessary, is authoritative. 

It is not suggested that there has 
ever been any dispute as to the right of 
succession to this office, such as would 
require the intervention of the civil Court 
under section 5 of the Act. In fact there 
is no other claimant to the office in the 6eld 
and the whole discussion has an air of 
unreality. Whatever test be applied the 
plaintiff satisHes it. If he required appoint- 
ment by his predecessor he was so appointed. 
If the office is hereditary and the tauliat- 
nama was a gratuitous or supertlaous act 
on the part of Abdul Sobhan, it indicates at 
least that in the latter’s opinion the plaint- 
iff was entitled to succeed. The plaintiff 
has been recognised as Mutwalli by the 
Endowments Committee: he is in receipt of 
the Government stipend and is in fact in 
possession of the office. 

The conclusion of the District Judge rests 
entirely on a mistaken view of the law. 
There is no evidenoe by which it can 
be supported. The evidenoe is all the 
other way and the only conclusion of 
which it admits is a conclusion in favour 
of the plaintiff. In my opinion the judg- 
ment and decree of the District Judge must 
be discharged and the decree of the Muusif 
restored and affirmed. 

As the defendant No. 6 stated through 
his learned Pleader that he would not 
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oonteRt this appeal, the plaintiff’s costs of 
the appeal must be paid by the defendants 
Nos. 1 to 5. 

As to the costs below, the plaintiff is 
entitled to his costs in those Courts as against 
all the defendants. 

Appeal accepted. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 1001 ok 1910. 

January 15, 1918. 

Present: — Mr. Justice Beaman and Mr. 

Justice Heaton. 

RANGBHAT RAMCHANDRABHAT- 
Dekenbant— Appellant 
versus 

SITABAl BANDBHAT — PLiiNFiKK — 
Respondent. 

lllii hi hitr -’SelJ'-octiuln^ I rm hr 

rf/nn'i'lrd ir,tnji>inf i'amUij 

A of a joint Jliiulu familv who lia«< 

u(v|uir(Ml ])r()j)frtv of lii> own nriy co ivorl it into 
joiiii family pro[KTty in tin* (H*(linarv sonso of tin* 
rcnii ami tlioivafroi* Jill tin* nn*inl>'‘rji of tin* family 
will Imvn tin* sann* ri*flns in ii as llionjili it Innl lM*nn 
ui.‘i|nii‘(‘<l originally hy tlioir joint n.vt*ri i«>nj< tn* 
<los(M*!nlo(l to tln'in from a common ancestor. { p. 584, 
col. 2.] 

Second appeal fr^m the decision of the 
District Judge, Dharwar, in Appeal No. 
139 of 1914, confirming the decree passed by 
the Subordinate Judge, Gadag, in Suit 
No. 195 of 1913. 

Mr. <S\ y. Ahhyankar^ for the Appel- 
lant. 

Mr. //. B. Gumaste^ for the Re.spond- 
ents. 

JUDGMENT. 

BeamaN, J. — The point argued in this 
appeal arises in this way. Ramchandrabhat, 
the father of the appellant and of the 
husband of the respondent, acquired certain 
property in such a manner as to make it 
admittedly his own self-acquired properly. 
Thereafter, the Courts below have found, 
by his own volition and intention he con- 
VBrted it from self acquired property inio 
joint family prcpeity between himself and 
his two .cQPS, iiangbhat and Bandbhat. 
In lb9S, aficr ihe proferty had thus re- 
ceived I he impress of Joint family property, 
Ringbhat, the appellant, separated from 


his father and brother. In the partition, 
the Court finds, this property was taken 
into calculation and Rangbhat’s share given 
him on that basis. Thereafter, Bandbhat 
and his father Ramchandrabhat constituted 
a joint Hindu family in respect of the 
residue of the property in their posses- 
sion. On Ramchandrabhat ’s death Band- 
bhat took the whole and on his death 
his widow, the respondent, takes a life- 
e.state. 

The case for Rangbhat is that as the 
property was self-acquired, it was impos- 
sible for Hariiohandrabhat by any act of 
volition to convert its character into that 
of joint family property. And he relies 
on the text of the Mitakshara and a deci- 
sion in the Calcutta High Court. Jasoda 
Kuer V. Sheo Pershad Singh (1). 1 am, 

however, of opinion that in neither ca.se 
is the classification exhaustive. 1 see no 
difficulty in principle in holding, as 1 
believe this Court has repeatedly held, 
that a member of a joint Hindu family 
who has acquired property of his own 
may convert it into joint family property 
in the ordinary sense of the terra and 
that thereafter all the members of the family 
will have the same rights in it as though it 
had been acquired originally by their joint 
exertions or descended to them from a com- 
mon ancestor. If there is really no difficulty 
in that view, then nothing is left to argue 
about. The facts have haen found by the 
lower Appellate Court and it is only on 
the ground that those facts involve a legal 
impossibility that Mr. Abhyankar has 
constructed his argument. For my part I 
think that that argument is altogether too 
technical. In the very common case of a 
Hindu who has acquired considerable pro- 
perly before the birth of any children, 
suppose three sons are born to him and 
during their lifetime he deliberately as- 
8ooiate.s them with himself in the enjoy- 
ment of all the property he had acquired, 
thu .*4 converting its character into joint 
family property, it is not denied that on 
his death they would receive it in the 
character of joint ancestral family pro- 
perty. Bat in such a case they acquire 
no intere.st in it merely by birth. And 
that is in effect exactly the case with 

(1) 17 C. 3:ij S Incl. Dec. (.n. s.) .5G1. 
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which we are dealing here; for although 
these sons may have been born at the time 
Ramohandrabhat obtained this property, 
this, in my opinion, makes no difference in 
principle. It is indeed apparently conceded 
that Rangbhat and Randbhat would have 
inherited this property on the death of 
Ramohandrabhat as joint ancestral family 
property. But it is urged that the separa- 
tion of Rangbhat from Ramohandrabhat 
and Bandbhat cannot in any way affect 
the devolution of the remaining property 
treated as joint family property in the 
hands of Ramohandrabhat and Bandbhat 
and that Rangbhat must, on the death of 
Hamchandrabhat, succeed with Bandbhat 
equally to all this properly as joint 
anoes'rul family property. That, however, is 
a principle which ignores altogether the 
prior conversion of the property from 
self-acquired into joint family property, a 
principle to which, as 1 have f^aid, this 
Court I believe has repeatedly given 
effect. 

In this view of the case there will be 
no difficulty in arriving at the conclusion 
reached by the lower Appellate Court on 
the facts that the family of Rainohandra- 
bhat, Rangbhat and Bandbhat was joint 
in respect cf the whole of the property 
before the separation of Rangbhat in 1898 
and that thereafter the remainder of the 
property possessed jointly by Ramohandra- 
bhat and Bandbhat was taken by .survivor- 
ship on the death of Ramehandrabhat by 
Bandbhat alone and on his death his 
widow would necessarily have a life-estate 
to which the reversionary interest of 
Rangbhat should be postponed. That being 
my view, this appeal fails and should be 
dismissed with all costs. 

Heaton, J.— I agree. The only point in 
the case put forward by the appellant, 
which seemed to me to need serious con- 
sideration, was the point that Whatever 
Ramohandrabhat had intended or attempted 
to do, it was impossible for him to convert 
his self-acquired property into joint family 
property of himself and his sons. This is 
the first time, so far as my recollection 
goes, that I have heard this argument put 
forward. But there are many cases which 
have been decided in this Court, and in 
some of tliBo 1 have taken part, in which 
self- acquired property has been held to be 


converted into joint family property; and 
as an instance of this we have the case 
of Lahlas Narandas v. Motibai (2). As I 
am quite clear in my own mind that the 
practice of this Court for many years has 
been to recognise the possibility of con- 
verting self acquired into joint family pro- 
perty, I do not propose to deal with the 
argument that this supposed possibility is 
contrary to the principles of Hindu Law, 
I do not think it is contrary to the prin- 
ciples of Hindu Law; but having regard to 
the practice of this Court I do not think it 
is necessary to elaborate the reasons for 
which I think so. 1 think the appeal 
should be dismissed with costs. 

Appeal dismissed, 

(2) 10 Boni. L. R. 175. 


OlJDir JUDICIAL COMMISSIONER’S 
COURT. 

Se<:oni> Civil Appeal No. 280 ok 1917. 

January 16, 1918. 

Prfsent: — Mr. Lindsay, J. C. 
GANESH PRASAD and another— 
Plaintiff.^ — Appellants 
versus 

Sheikh KHUDA BAKHSH and another— 
Defendants — Respondents. 
i:asrmonis Art (V of 4, 12, 15, 28— 

mviiniioj of—Kaarmrnt^ ao{Ut;<ition of--L'i'idence of 
nsf'r prior to siatutortj prrtoily a>hnis)>Unlify of—^Aa of 
riyht^ mraniny of— Tenant mtf dominant trnrmrnf, user 
by, effect vf—AitiJicial structure — Easement over rooj^ 
v'helhrr cun he acquired— (k^nc ml right of casement^ 
for sitting, drying clothes, etc, validity if --Right of way, 
lieliiu'ation of. 

Ill iliB])Utes relating to acquisition of easonients 
evidence of user yirior to the statutory period is 
admissible. Tp. 5S7, col. 2.1 

Artificial slruetures such us flat masonry roofs of 
shnp.s are land wiiliiii the meaning of that e.vpressioii 
as useil in section 4 of the Easements Act and ease- 
ments can acquired over them. [p. 588, col. l.J 
The user of an easemoiit without any one’s |K»r- 
mis.sion and witliout inf orference on Ix'half of the 
.servient owner amounts to user ‘as of right. [p. 
588, eol. 1.] 

User of till* servient teiunneiit by tenants of the 
dominani owner who are in oecupalion of the pre- 
mises is, for the piiiqiose of aequisition of an easement, 
as good as user hy flu' dominant owner himself, [p. 
588, cul. 1.] 
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A general right of easement to use u roof as a place 
for sitting or as a place for drying clothes or for 
other purposes of this nature can he acfpiired under 
tlie Easements A(^b. [ p. 5^8, col. 2.] 

Where the area over which an easemoni of way 
has been accpiired is small and the points of egi'oss 
and ingress are lixed, it is not iieceasaiy for the 
Court to dolineate the partit'ular jiortion of the 
liTound wliich persons tnijoyiiig the easemenr are 
entiih'd to use. Lp. 588, eol. 2; j). 5Sil, eol. 1.1 

Appeal against the decree of the District 
.lodge, Lucknow, dated the 15th May 1917, 
confirming that of the Munsif, Lucknow, 
dated the ItUh .January 1917. 

Babas Ishwari Prasad and Ram Bharoae 
Lnl, for the Appellant. 

Babu Laclihmnn Prasad Varma and Mr. P, 
Koul, for Respondent No. 1. 

JUDGMENT. — The dispute in this case 
is with regard to a right of easement, 
and the facts which it is necessary to 
consider may be briefly stated as follows. 

The plaintiffs are the owners of a 
number of shops situated at the north 
end of a row of shops in the Chauk in 
the Lucknow city. To the west of this 
row of shops are certain houses one of 
which belongs to the first defendant in the 
case, namely, Khuda Bakhsh. This house 
is in the occupation of the second defendant 
Pandit Chhamapaf, who is a tenant of the 
first defendant. The upper storey of this 
house looks out upon the roofs of the 
shops in front and it is with reference 
to a right of easement over the roofs of 
the shops belonging to the plaintiffs that 
the present dispute has arisen. According 
to the allegations in the plaint the second 
defendant Cbhamapat carries on business 
as a physician ivatO and interviews his 
patients and dispenses medicine to them 
in the upper storey of the house which he 
rents from the first defendant. It is 
alleged in paragraph 3 of the plaint that 
these patients pass to and fro over the 
roofs, although there is another way of 
access to the premises in the occupation 
of the second defendant. In the fifth 
paragraph of the plaint it is alleged that 
this passing to and fro of persons who go 
to consult the second defendant has caused 
damage to the plaintiffs and the prayer 
was for a perpetual injunction. The 
particular nature of the relief sought 
set out in the 7th paragraph of the plaint. 
The Court was asked to issue an injunction 


(l) restraining the defendants themselves 
from passing over the roofs, (2) to prevent 
them from using the roofs in any way, 
and (3) to restrain them from allowing 
their relations, visitors, customers and 
others from passing over the roofs. The 
plaintiffs also asked the Court to define 
the right of way, if it were found that 
the defendants were entitled to any such 
right. 

In the written statement it was set out 
that the house belonging to the first 
defendant consisted of two parts which 
were entirely separate : one of these, the 
lower storey, having access to it from one 
direction, the other, the upper storey, having 
access to it over the roofs of the row of 
shops which lie to the west. It was 
pleaded that the only way of getting to 
the premises occupied by the defandant 
No. 2 as tenant was along (he roofs in 
question. It was further stated that these 
premises had been in possession of the 
defendants and their predecessors for a 
period of over a hundred years and that 
the persons who had occupied the hou«e 
had always enjoyed various rights by 
way of easement, namely, rights of way, 
of air and of light and aho a right to 
use the roof in front of the upper storey 
in various ways for the convenience of the 
defendant’s premises. 

Both the Courts below have found in 
favour of the defendants, and the plaintiffs’ 
suit has been dismissed. 

The plaintiffs come here in second appeal, 
and a great many pleas have been raised 
on their behalf for the purpose of showing 
that the decisions of the Courts below 
are erroneous. The case has been contested 
at great length and there has been a 
good deal of what appears to me to be 
irrelevant argument in the matter with 
reference to the rights claimed by the 
defendants. The Munsif who tried the 
case has written a very long and careful 
judgment and he has referred in detail 
to the large volume of oral evidence 
which was placed before him. Practically 
all the witnesses were persons of res- 
pectability and both the Courts below 
have accepted their statements as true. 
It is only necessary, therefore, for me to 
mention briefly what the purport of the 
defendant’s evidence is, 
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It is proved by the statements of some of 
the witnesses whose memories go back for a 
very lonff period that the premises beloiiging' to 
the defendants have been oontinuoasly oooa- 
pied for very many years past. One of the 
witnesses, an old man named Ha/iri Lai whose 
age is given as 98, deposed that he had known 
the house occupied by the defendants siroe 
before the time of [British rule. He states that 
he remembers it being occupied by one Ghulam 
Mohammad who originally owned it. Ac- 
cording to his story Ghularu Mohammad 
carried on a dyeing business there and used 
the roof in front of the premises for the 
purpose of his trade. He used to spread 
clothes out to dry and he kept there the 
receptacle which he used for the purpose of 
dyeing. After Ghulam Mohammad his son 
carried on the same business, and there is 
other evidence on the record to show that 
it was from Ghulam Mohammad’s .son that 
the first defendant Khuda Makhsh purchased 
the property. Another witness corroborated 
this evidence. He spoke from a recollection 
of 50 years and deposed to having seen 
the customers of Abdullah, the son of Ghulam 
Mohammad, use a right of way to these 
premises. He also saw Abdullah using the 
premises for the purpo.se of his trade. Then 
there was evidence to show that next door 
to the defendant'.' premi.«:eH and on the south 
side of it was another building which for 
a considerable number of years was used as 
a Sub-I*o.st Office. The third witness for 
the defendant Hanuman Hrasad has been 
the Post Master and he deposed to people 
having a ri>iht of way over the roofs in 
order to gain aoee.'^s to the Post Office. 
This evidence, of course, does n:)t relate 
strictly to the premi.ses in dispute, but I 
think the learned Munsif was right in holding 
it to be admissible for, as ho .says, it renders 
probable the story that people had a right 
of way also to the defendants’ premises 
which were the next on the north aide. 

There is also evidence on the record to 
prove that another hiUvSe to the south of 
this Post Office has also been used for the 
purpose of trade and that access to it was 
also obtained by a staircase leading from the 
street over the roof of the row of shops situat- 
ed to the west. As regards this latter build- 
ing there was also evidence on the record to 
show that the occupier of it was successfal in 
an action which he brought for the disturbance 


of his right of easement. Other witnesses 
were called who deposed to what had taken 
place during the oooupation of the defendants’ 
premises by successive tenants. Some of 
the^e tenants appear to have used the pre- 
mises for purposes of residence, others in- 
cluding the second defendant and a predeces- 
sor of his, a compounder named Parsotani, 
have been using the house in question for 
the purposes of their business. Altogether 
this evidence to my mind establishes clear- 
ly that for a very long period, much in 
excess of a period of 20 years before the 
suit, there has been a continuous user of 
the roofs of this row of shops, including 
the roofs of the plaintiffs’ shops, by persons 
occupying the defendants* premises or by 
other persons who have come there on the 
invitation or by the license of the defend- 
ants or of the persons who, previous to 
them, were in occupation. The evidence 
which the plaintiffs put forward was dis- 
carded by the lower Courts as being of 
practically no value as compared with the 
evidence led by the defendants. 

1 turn now to the various points which are 
raised in the memorandum of appeal which has 
been filed on behalf of the appellants. In the 
first ground of appeal it is stated that as 
the defendants themselves admitted that 
they did not come into pos-session with a 
perfected easement it w as necessary for them 
to piove that the user during the period 
of 20 years odd prior to the suit was con- 
tinuous and was always of the same nature. 
As regards this the only observation to be 
made is that, so far as the right of way is con- 
cerned, a sufficient continuity has been clearly 
established by the evidence of the defendants’ 
witnesses whose testimony relates to a period 
of practically 60 years. A right of way is a 
discoTitinuous easement and it would not be 
possible for the purpose of establishing such 
a right to show that the right has been 
exercised at every moment of time during 
the statutory period. It was argued indeed 
that any evidence relating to a point of time 
pervious to 2J years odd before the filing of 
the suit wa.s irrelevant. But this argument 
cannot be allowed. It was certainly admis- 
sible for the purpose of showing that the 
alleged user of the roofs during the statutory 
period prior to the suit was probable and that 
the evidence which was led to prove the user 
was reliable. 
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Another point taken in the second para* 
graph of the memorandum of appeal is that 
the Court below failed to distinguish between 
a lioense and an easement and that it should 
have also held that no easement could be 
acquired with regard to an artificial structure 
such as a roof. This argument must fail in 
view of the definition of the expression land” 
as set out in section 4 of the Easements Act 
(V of 1882). According to the explanation 
to that section land” includes things per- 
manently attached to the earth and it is 
idle to contend that a shop with a Hat 
masonry roof on the top of it is not a thing 
which is permanently attached to the earth. 
For the purpose of determining whether or 
not a right of easement exists the roof of the 
plaintifEs’ shops must certainly be treated as 
“land.” 

Then again it is said that the Court below 
was wrong in holding that the user of the 
roofs was not as of right. As to this the 
evidence is perfectly clear. A number of 
witnesses have disposed that no one’s per- 
mission was ever asked for leave to use the 
roofs in question. That is the meaning of 
the expression as of right.” The witnesses 
all say that the persons who used the roofs 
for the purpose of getting to the defendants* 
premises did so without any reference to the 
owner of the shops, and there is also reliable 
evidence on the part of one or two witnesses 
who were once employed by Ali Naki Khan, 
the owner of the shops, to show that no 
interference with the exercise of this right 
of passage was ever attempted on behalf of 
the owner. 

Then again it has been argued that 
because the premises have for practically the 
whole of the ti ne been let out to tenants, 
the exercise of a right of way by tenants 
was nob on behalf of the owners of t!ie pro* 
party and coriseqaently the defendants had 
failed to show that any right of eisemsnt 
had been acqairei. This argamsnt is alto* 
gether beside the mark, for it is obvious from 
a perusal of secbioo 4 of the Eisements Act 
that a right of easement msy be acquired 
either by an o wner or by an occupier 

A farther point has been raised to the efFeot 
that the period of enjoyment of the right 
by one tenant could not be tacked the 
period of enjoyment of another ten\nt. This 
argument is erroneous. The fact that the 
premises have n«t been in the occupation of 


the same persons all along is immaterial and 
it does not matter what the number of 
tenants may have been, because the Act says 
(see section 15 j that where a right of way 
or any other easement has been peaceably 
and openly enjoyed by any person claiming 
title thereto as an easement and as of right, 
without interruption and for 20 years, 
the right to such easement shall be absolute. 
For the purposes of the section therefore it 
clearly makes no difference whether the 
right has been asserted by successive tenants 
of the dominant heritage. 

Next it has been argued that the user 
claimed by the defendants does not constitute 
an easement at all. This argument seems 
to relate to that portion of the evidence in 
which the witnesses said that in addition to 
the right of passage the occupants of the 
defendants* premises had used the roof in 
grant of those premises for other purposes, 
namely, as a place for sitting or as a place 
for drying clothes or for other purposes of 
this description, it cannot, in my opinion, 
be argued that such user cannot amount 
to an easement, having regard to the 
expression “beneficial enjoyment” as defined 
in section 4 of the Act. Accord- 
ing to the language of the section the 
expresstion “beneficial enjoyment” includes 
possible convenience, remote advantage and 
even a mere amenity; and so it appears to 
me that any user deposed to by the defend- 
ants, which can rightly be deemed to 
have been for the convenience of the per- 
sons occupying the defendants* premises 
and for the fuller enjoyment of those pre- 
mises, must be deemed to be an easement 
within the meaning of the Act. 

Then it is said that if the Courts below 
found that there was a right of way, it was 
their duty to define it and that it should 
not have been held that the defendants had 
a right of way over the entire surface of 
the roofs. This argument has, in ray opinion, 
been well met by the observations of the 
learned Munsif in his judgment. He points 
out that the evidence establishes that the 
right of way exists between two fixed 
points, namely, the head of the stairoase 
or steps which gives access to the roof and 
the doors of the premises occupied by the 
defendants. The roof of these shops after 
all is a very small area and in the oironm- 
stances I do not think the plaintiffs were 
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entitled to call for a delimitation of the 
particular portion which the customers and 
others who frequent tlie premises of the 
defendants were entitled to use, all the 
more so as the defendants have, in my 
opinion, established not only a mere right 
of way but the right to use the whole extent 
of the plaintiffs’ roofs in front of their pre- 
mises for other purposes of convenience. 

These are the principal points which have 
been argued before me on behalf of the 
appellants. It seems clear to me for the 
reasons 1 have given that the appeal must 
fail and that the plaintiffs’ suit was pro- 
perly dismissed. All the evidence in the 
case shows that the rights of easement 
claimed by the defendants are used for pur- 
poses connected with the enjoyment of the 
dominant heritage; and referring tn illustra- 
tion (6) to section 21 of the Easements 
Act it is apparent that these rights may 
be claimed not only by the owner or 
occupier of the premises but by the members 
of their families, their guests, lodgers, 
servants, workmen, visitors and customers. 
User to this extent has, in my opinion, 
been amply established by the evidence 
led for the defendants. In cases where it 
is necessary to determine the extent of an 
easement which has been acquired by pres- 
cription, there is no way of ascertaining 
the extent of the easSemeiit except from 
what has been done. I have already sum- 
marised the evidence led by the defendants 
and it appears to me that it has established 
fully the various rights which the defend- 
ants claimed in respect of the roof of 
the plaintiffs’ shops. 

For these reasons the appeal fails and is 
dismissed with costs. 

Appeal (Ubininfied. 
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Miscellaneous appeal against an order of 
the District Judge, Manbhuiii, dated the l2th 
September 1917, modifiying that of the Sub- 
ordinate Judge, Purnlia, dated the 4th 
August 1917. 

Mr. Abani Bkumn Mukerjee, for the Appel- 
lant. 

Mr. Nnresh Chandra Sinha, for the Respond 
ent. 

JUDGMENT. 

Atkinson, J. — This application, by way of 
miscellaneous appeal and revision, comes 
before us from the order of the District 
Judge of Purulia, dated the 12th of Septem- 
ber 1917. It is necessary shortly to state 
the facts for the purpose of considering the 
legal question which arises for determina- 
tion. 

On the 19th of August 1912, the plaintiff 
obtained a money decree jointly against the 
defendant and others, and on the 8th of 
October 1912, a portion of the defendant’s 
property was attached, namely, a house 
in which the judgment debtor resided. On 
the 15th of May 1916, the judgment-debtor’s 
house so attached was sold in execution of 
the decree. On the 27th of May 1916 
application was made to set aside the sale and 
the Subordinate Judge, before whom the 
application came, dismissed the application 
on the 29th of July 1916; and on 

the 10th of November 1916 there was an 
appeal from the order of the learned Sub- 
ordinate Judge. The sale was set aside by 
an order of the Appellate Court on the ground 
that the valuation had not been properly 
ascertained and stated in the sale proclama* 
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tion. Subsequently a fresh applioatioii for 
leave to issue execution was presented and 
the same property was again offered for sale. 
With regard to this application two objec- 
tions are urged. One is that the second 
application for execution was illegal, inas- 
much as there had not been a second 
attachment of the judgment debtor’s pro- 
perty; that the first attachment had expired 
or elapsed and that before a second execu- 
tion could issue there must be a new and 
fresh attachment of the property in suit. 
The second ground taken was that the 
valuation had been improperly stated. We 
are only concerned in this appeal with the 
first contention put forward by the learned 
Vakil for the defendant jadgraent debtor, 
namely, whether or not the first attachment 
expired and could not be revived by 
reason of the order of the Appellate Court 
setting aside the sale. So case has been 
cited before UvS to justify the proposition 
put forward by the learned Vakil for the 
judgment-debtor. There seems to be a 
great deal of authority strongly in favour 
of the view that the mere setting aside of a 
sale does revive an antecedent attachment 
and that it becomes unnecessary to issue 
a second attachment, and that a second 
execution can issue based upon the prior 
attachment made before the sale was set aside. 
It is necessary to consider what the law and 
the practice was before Order XXI, rule 57, 
was enacted. Prior to that time there was 
a doubt as to whether in the case of an 
application for execution being dismissed 
for default of the decree-holder the ante- 
cedent attachment was revived to support a 
second application for execution. Order 
XXI, rule 57, has set that doubt at rest, 
because it expressly provides that where 
default is made by the decree-holder and 
the application for execution is dismissed 
by reason of such default, that then the 
attachment which has been made ceases to 
be of any force. In the present case, 
however, no default on the part of the 
decree -holder can be relied upon and the 
ground upon which the sale was set aside 
was, not by reason of any default on the 
part of the decree- holder, but by reason 
of the Court not having performed its duty 
in a judicial way, namely, having failed 
to assess the value of the property upon 
a right principle. The learned Judge in the 


lower Appellate Court has relied upon 
Shiain Lai v. Eoshan Lai (1) for the purpose 
of showing that when the parties are 
seriously at issue with regard to the valua- 
tion of the property offered for sale, it is 
the duty of the Court to go into the matter 
and determine the value in a judicial 
manner. With that view we agree; but as 
the matter does not expressly arise for our 
decision, it is unnecessary to do more than 
to express onr concurrence with the opinion 
of the learned Judge. What we have to 
consider in this case is the law with regard 
to the question whether upon the setting 
aside of a sale the antecedent attachment is 
revived so as to support a second application 
for execution. In Gunno Singh v. Mnddun 
^nhan Singh (2) it isdistincty laid down that 
where an attachment is once legally obtain- 
ed it revives upon the reversal of the sale 
in execution. The learned Judges who 
decided that case were Loch and Norman, 
JJ., and it is desirable to quote one or two 
passages from their Lordships’ judgment; at 
page 28 their Lordships say: “After con- 
sidering the subject in all its bearings as 
put before us by the Pleaders of either 
party, we come to the conclusion that the 
effect of the late Sudder Court’s decision of 
the 22nd of November 1857 was only to 
declare the sale to be null and void, but 
without prejudice to the attachment or other 
proceedings in execution which had been 
rightly and legally performed. We think 
that, by the setting aside of the sale, the 
parties were simply remitted to the 
position in which they stood immediately 
before the sale, and, therefore, that the 
attachment must be deemed to have re- 
vived. ” 

Their Lordships then refer to a case of 
the Privy Council and quote from the judg- 
ment of their Lordships of the Privy Council 
a passage which seems to me to be very 
important. It runs as follows : — 

“it would be contrary to general princi- 
ples and a senseless addition to all the vexa- 
tions and delay in the course of procedure to 
hold that, when for any reason, satisfactory or 
not, the execution of a final decree in a 
suit fails or is set aside, and the proceed- 
ings as regards that execution are taken 

(1) 35 lad. Gas. 230; 14 A. L. J. 863. 

(2) W. K. (Gap.) 26, 



INDIAN CASES. 


591 


Vol, XiiV] 

MAHIBAHAT DUTTA f. SURdA KANTA. 

off the file, the whole suit is discontinued 
thereby, and the fuither proceedings for the 
same purpose are to be considered as taken 
in a new suit. ” 

Having quoted the above passage from 
the judgment of the Privy Council their 
Lordships proceed : ‘‘And we think that, 
were it otherwise, great injustice would be 
done to the judgment-creditor. For what 
is the position he would find himself in on 
the reversal of a ^ale, if all the steps he 
had properly taken in execution were to go 
for nothing Y It would be this. The creditor, 
after publicly attaching the property and 
thereby declaring to all the world that he 
had made it legally liable for the satis* 
faction of his debt, and taking every necessary 
step for the sale of the property, would find, 
in the event of the sale being set aside for 
some flaw in the proceedings with which he 
had nothing to do and over which he had no 
control, that a third paHy, a stranger to him, 
had, with the view of assisting the judgment* 
debtor to set aside the sale, purchased from 
the judgment-debtor the whole or a part of 
the property, and on the reversal of the sale 
holds him at arm's length and tells him: 
‘True, you made this property legally liable 
for your debt ; but owing to a flaw in the 
subsequent proceedings, the sale was invalid; 
I took advantage of this defect, purchased 
the property, assisted in getting the sale 
reversed, and now you must look elsewhere 
than to this property for the satisfaction 
of your claim' 

These observations apply with equal force 
to the facts of this case. They clearly in- 
dicate the view which their Lordships took 
with regard to the revival of an attach- 
ment where a sale is set aside in an exe- 
cution proceeding. Likewise the law will 
be found stated in Gossain Munraj Pcorce v. 
Deen Dyal Lall (3), In that case Mr. Justice 
Phear, a most distinguished and able Judge, 
stated as follows: “At the time he attached 
(t. e., the properties \ then his judgment' 
debtor bad the rights of a mortgagor 
over it according to the very case of 
the present plaintiffs, z. e., he had an 
equity of redemption which it was 
competent to the defendant No. 1 to sell 
after attachment. The attachment remained 
in being, and a sale of part of the property 


was held in December 186P. That sale was 
afterwards set aside on the ground of irregu- 
larity by a decree of the High Court. But 
obviously, as we think, the setting aside 
of that sale for irregularity under the circum- 
stances which occurred did not displace 
the attachment. The property was still 
left in the condition of attached property 
and liable to be sold under the attachment 
if the judgment-creditor went regularly to 
work for that purpose." So also in Mahomed 
Warris v. Pitamhur Sen (4) the learned Chief 
Justice Conch dealing with this matter said: 

A suit was brought and the plaintiff ob- 
tained a decree establishing his right, namely, 
a right to attach the property showing 
that the order for the release of the pro- 
perty from attachment was improper. The 
effect of that decree must be to revive the 
attachment, or rather not to revive the 
attachment, but to set aside the order of 
release which had been made, and therefore 
to make the property still subject to the 
attachment, to restore the state of things 
that had been disturbed by the order of 
release. " Although the term ‘ release ’ is 
used in that decision, its principle applies 
to the facts of the case before ns. Another 
authority to which I desire to refer in this 
connection is Aziz Bnx v. Kaniz Fatima 
Bibi (5), In that case their Lordships were 
considering whether or not the case before 
them was within the provisions of Order 
XXi, rule 57, and their- Lordships there 
decided that the particular act by reason 
of which the sale was set aside in that 
case was not one due to the default of the 
decree-holder and that rule 57 of Order 
XXI only had application to a case in which 
a sale is set aside or the proceedings in 
execution are dismissed by reason of the 
default of the decree- holder. Accordingly 
they held in that case that inasmuch as 
the proceedings were dismissed or set aside 
not by reason of default of the decree - 
holder, that, therefore, the prior attach- 
ment revived upon the sale being set aside. 
So far as we have been able to trace the 
authorities, it is quite clear that the law 
and practice has always been that where 
a sale is set aside for any reason other 
than default on the part of the decree* 

(4) 21 W. li. 435. 

(6j 16 Ind. Can. 49; 84 A. 490; 10 A. h. J. 48, 


( 8 ) 20 W. R. 19 at p. 20. 
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holder, the 'attaohmeut which has been 
obtained prior to the first sale being set 
aside revives to support a second or sub- 
sequent application for execution and no 
fresh attachment is necessary. 

In WoodrofFe’s Code of Civil Procedure 
there is a passage at page 968 which 
says that ‘revival of execution proceedings 
will not revive the attachment so as to 
prejudice the rights of strangers who have 
in the interval acquired an interest in the 
properly.” The only authority cited for 
this proposition is Sasirarna Kuinari v. 
Ueherban Khan ((>). This was a judgment 
of Mookerjee ard Coxe, J*T., but that 
ease, in our opinion, is essentially different 
in its facts from the present one. That 
case dealt with an attachment before 
judgment; and it seems to us that different 
oonsiderations apply to an attachment before 
judgment and an attachment after judg- 
ment and decree. Moreover, so far as we 
can see, what that case decided was that 
no attachment shall revive so as to pre- 
judice a third person, and that in itself 
clearly distinguishes that case from the 
one now before us. 

We are of opinion that once an attach- 
ment is properly and legally obtained and 
the property attached is put up to sale, 
and the sale is afterwards set aside, that 
then the antecedent attachment revives and 
by reason of its revival supports a second 
application for leave to issue execution, 
unless the ground upon which the sale is 
set aside is default on the part of the decree- 

holder. . . 

For these reasons we are of opinion 
that the learned Judge was right in arriving 
at the conclusions at which he has arrived 
and that he very properly di.*^nii8sed the 
judgment- debtor’s objections. Accordingly 
we dismiss this appeal with costs. The Rule 
which was issued in this matter (namely, 
Civil Revision No. 299 of 1917) is also 

discharged. 

Chapman, J. — 1 agree. 

A ppea I d ismiamL 

(0) 9 Tiul. Ch5. 91S; 13 C. L. J. 2*13. 
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LiwiiminH Ar/ ( !^' Arh. I, Art VJO-Lan>i. 
li>rd anil Irium/ - 'rrrupa.^s hij i.'ttnuf - Injmu't 'um, skU 
for — 

Ill 1893 (IfftMulaiit, wim was th(' Icnaut of a liouso, 
Liiilt Ill’s own lionsi* on I In* utljoiiiin<if larul and con- 
strucU-d a -lairrasi* was supjiorti'd Ly a pillar 

driv<*n inti) land Li'lnnirini:- lo tin* Lonso of which he 
was the ti'iini.'t . In 1905 iln* look a pcriiia- 

iic?iil Icnso of t lo‘ latlcr tioii.^i* ami in J 912 he asked 
tlnj! df'l’cndant to pull down tin* siaircaso. Tin* 
hitler rcfiisod ami the pliiint-ilT then Lron^ht a snii 
fora inandalory injunction diirctin^r 1 In* defendant 
to remove* the j-I aiirnsc: 

that the Hiiit was hurred Uy inniialion iimho 
Article 1 ^ 0 . Schedule 1 of the Limit .\ft- [p. Of 'I, 
col. I ] 

Second appeal from the decision of the 
Assistant Judge, Dhulia, in Appeal No. 72 
of 1915, reversing the decree passed by the 
Subordinate Judge, Bhnsawal, in Civil Suit 
No. 361 of 1918. 

Mr. C^^yajee (with him Mr, J. R. Mehta), 
for the Appellant. 

Mr. K, if. Kelkar, fur the Kespoudent. 

JUDGMENT, — Adopting the findings of 
fact such as they are of the Courts below, it 
appears that in 1898 or thereabouts, roughly 
nineteen years before suit, the defendant was 
a tenant, at any rate, of the house of which the 
plaintiff has now taken a permanent lease. 
While a tenant he built his own house on the 
adjoining land and put up a staircase which 
is the subject-matter of this suit. In all pro- 
bability the pillar, driven into the land sup- 
porting the stair- case, was contemporaneous 
with the rest of the structure, though the 
plaintiff has contended, or, at any rate, 
suggested, that this pillar was put up 
by his immediate predeoessor-in-title 
only some nine years before suit. In 1905, 
the plaintiff took a permanent lease of the 
house which had been in the defendant’s 
occupation in 1893. He alleges that 
in 1912 he asked the defendant to pull down 
the staircase. The defendant refused. Hence 
his cause of action. He prayed for a man- 
datory injunction directing the defendant to 
remove the staircase. The defendant re- 



INDIAN CASES. 


m 


Vol XLY] 

HARIRiM KI8N1RAM t7. SHIVBAIvkS RAMCHAND. 

plied tbat tlie land over the atair- 

oase hnnfj^ and upon which it war sup- 
ported by the pillar just mentioned was 
his own. And the lower Appellate Court 
has oonhned its judn^ruent to a trial of 
tho issues: (l) whether the land under 
the staircase balongfed to the plaintiff or 
the deFendant; and (-J) if the plaintiff, 
whether the defendant has ar>qtiirai an 
easement in the nature of a rli^lr timiin- 
tain his staircase in it'^ present onlitiin. 
Thit overlooks many miterial points anl 
presents the case, in my opiniin, in an alto- 
gether wrong light. If we assume that the 
onnatrnrstion of the stairoaRe in by 

the defendiTit was an a?t: done to the 
detriment of his landlord's title and 
with .ut his landlord\s knowlalga and 
oon.sent, then 1 should be iti?lineri fo say 
that this was a tra^pass and in no san^a 
an easement, and that the plaintiff's right 
would have been finally barred by twelve 
years’ adverse possession. If, however, it 
were contended that .so liing as the de- 
fendant remained a tenant of the ph intiff's 
predecessor-in-title his act in building the 
staircase and supporting it on his U'.d- 
lord’s land ought not t) be regarded as 
adverse to his landlord’s title, it might bs 
relevant, if not important, to know when 
the defendant csased to be a tenant of the 
pliintiff’s prddeoesMor in-title. lJp':ii this 
point the Courts give us no definite in- 
formation. It i-s, however, cleir and cer- 
tain that for more than nine yeir.s before 
suit the tenants of the premises now’ oc- 
cupied by the plaintiff raalisei the existence 
of and possibly the incmvanieiice occasioiud 
to them by this atairo.ise. 

Now, at that time it is cle)r tint it 
must have been stanling either by the 
license of the plaintiff's predecessors in title 
or adversely to them. And in either event 
it is pretty clear that ii tile is the lica ne 
were spsoifioally ooiiditioued by some such 
terms as that the d iferidant on dam in 1 
would remove the stiircise, ihe plaintiff 
would have had to bring a suit of this 
nature within mix years under Article 123 
of the 1st Schedule to the India’j Li.mlt;!- 
tion Act. Tbie ha admittedly has nit 
done and it is no suflisient ground for decree- 
ing his olaim that the lower Appallate 
Court has found that the land under the 
stairoase belonged to him. I am not pre- 
88 


pared to say with certainty that the fcres^ 
pasM has continued for more than twelve 
yenrp, and, therefore, that the defendant 
baa Rcqu red the ownership of the land 
underlying the staircase, though I 
think this is in all probability the truth 
of the case. Hut I have no hesitation 
whatever in saying that in any view the 
plaintiff’s present claim is time- bar red. 
Further, even were it not, it is a claim 
without any fouDdaiion ; for upon the 
view most favourable fo him, there was 
acquie.«cence from the first and therefore no 
mardatory injunction of the nature he 
has prayed could have been granted tn 
him. The defendant’s staircase could 
hardly be treated as in the nature of rn 
ordinary easement and, therefore, the true 
nature of the contest was, I should have 
thought, rooted in trespass, and the proper 
period of limitation is twelve years from 
the time the defendant’s possession became 
adverse. 

Now, both the Courts below have found 
that tbe staircase was put up nineteen years 
ago, and, therefore, the presumption, in ray 
opinion, would certainly be that from that 
date tho pnsRe.ssion was adverse. 1 have 
hesitated to state that cor.clnsion definitely 
because of some considerations which have 
been suggested from tho Henoh in the course 
cf the argument, considerations lending 
colour to the possibility at. any rate that 
the poRseesion may have been permissive, 
liut theie is only one ground upon which 
the plaintiff could possibly succeed and 
overcome the three main difficnlties 1 have 
indicated, and that is, that the defendant 
erected the MtaireasR upon a definite agree- 
ment with his landlord, plaintiff’s pre- 
decessor ir -title, that whenever called upon 
to do so he would pull the staircase down. 
That never appears to have been the plaint- 
iff’s case, and it is on the face of it ex- 
tremely improbable that any person situated 
as the defendant was would have soii- 
sented to such an agreement, for after 
building the staircase at considerable expense 
he might have been called upon a month later 
to pull it down. 

We have been asked to remand the ca.«e for 
a finding upon this question, but doing fo 
would, in my opinion, be little less than 
a direct ieviJation to perjury. U would 
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be Tuakiiig an entirely new case for the 
plaintifiF and a ease w^hich, having regard 
to ordinary hunaan oondoot amongst people 
of this clasSj is so improbable as to be almost 
negligible. 

In my opinion, then, the only proper 
decree to be made was that of the Original 
Court, and T think that the decree of the 
learned Judge of first appeal ought to be 
reversed and the decree of the Trial Court 
*re8tored with all costs upon the plaintiff 
throughout. 

Heaton, J.~1 agree that the decree of the 
first Court should be restored. The suit is 
one for an injunction and nothing else ; and 
on the facts found it is brought more than 
six years after the date at which it could 
have been brought. Therefore, the suit is 
time-barred in virtue of Article 120 of the 
Ist Schedule to the Indian Limitation Act. 
The circumstances of the case do not, to 
my thinking, suggest any good reason why 
we should allow a remand for the purpose 
of enabling the plaintiff to hunt about to 
see whether he can find some reason, possibly 
produce some evidence, to show that after 
all the suit might not be time* barred. 

Decree reversed. 


OUDH JUUICLAL COMMISSIONER’S 
COURT. 

Miscellaneous Application No. 56 of 1918. 

March 14, 1918. 

Present: — Mr. Lindsay, J. C. 

Mirga MOHAMAD ASKARl— 

DEfBNDANT — APPLICANT 
versus 

LALU— Plaintiff— Opposite Party. 

Civil Pi‘oc€<hirc Code (AH C of 1908), 0. XX/i, n\ 
^^Q^Ainteal — Vealh of resjyomlent — Legal represen- 
tativc not brought oh record — Ahatciikcnt of appeal — 
Applieotion to set aside abatement — Sufficient cause — 
Ignorance of appellant. 

It is tlie duty of a person who is prosecuting an 
appeal to keep himself informed of the existence 
of his adversary, and unless special reasons aro 
shown why this duty has not been performed, an 
application to set aside an abatement of tlio appeal 
by reason of the legal representative of a deceased 
respondent not having been brought upon the 
record within the pc?riod of limitation allowed for that 
purpose should not be entertained [p. C96, col. I . j 


tl9l6 

A mere plea of the ignorance, of the appellant 
that u respondent liad iIumI is iH»t a sutticient cause 
for sotting aside an order of abatement under 
Order XXII, rule 9 of the Civil Froeedure Code. 
L». 695, col. 1.] 

Ill eases of this kind the question of sufliciont 
cause should bo doterniiiied with leforence to the 
facts of each case. [p. 695, col. 1. J 

Application for setting aside the order of 
abatement paseed by the Judicial Commis- 
sioner on 30th January 1918, on Miscellaneous 
Application No. 4 of 1918, for substitution 
of parties in Second Civil Appeal No. 286 
of 1917. 

Mr. P. 0, (rupta^ for the Applicant. 

Baba Ram Chandra, for the Opposite 
Party. 

JUDUMKNT. — This is an application 
under Order XXI I, rule 9, for the purpose of 
having set aside an order passed by me 
oil the 30th nf January 1918, by which it 
was directed that the applicant’s appeal 
should abate. 

The facts are that the appeal was 
drafted in the month of May 1917. The 
memorandum was submitted to the Assistant 
Registrar of this Court for examination 
on the 25th May 1917 but it was not 
actually filed in Court until the 23rd of 
July! 1917, upon which date an order was 
passed that the case was to be put up under 
Order XLT, rule 1 1 . Subsequently having been 
put up under that rule it was directed that 
notice should go. A date having been fixed 
and notice having been sent to the re- 
spondent, the process-server reported that the 
respondent bad died about the month of 
June 1917. It wa.s on these facts that the 
order for abatement wa.s made; and now 
the case for the applicant is that he can 
show sufficient cau&e for not having made 
his application for substitution of parties 
within the period of six months fixed by 
the law of limitation. 

His case is that he lives in the city of 
Lucknow, that respondent lived in the town 
of Kursi in Bara Banki which is not more 
than 18 or 20 miles away. It is admitted, 
moreover, by the applicant’s learned Coonsel 
that his client is the Zaminder of a village 
which is situated not very far from the 
town of Kursi. 

On the other hand an affidavit has been 
filed on behalf of the opposite party and 
with it has been exhibited a certain letter, 
said to have been written by the Mukhtar of 
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the applicant in which he addressed the son 
of the deceased respondent in the month of 
October last and from the langaage of which 
it appears that the Mukhtar was very well 
aware of the fact that the respondent Lain 
had died. The applicant who is here in 
person denies that this letter was written 
by any agent of his. The law on the sub- 
ject has been considered in a ruling to which 
the learned Counsel for the opposite party has 
referred me, to be found in 24 Indian Cases 
at page 275 lOovind Prasad v. Ganga Prasad 
(1)]. That is a ruling of a Judge of this 
Court and it follows a judgment tobe found 
in the Punjab Record for 1911 Case No. 60 
[A/iV Nawah v. Hardeo (2)]. 

Mr. Gupta has drawn my attention to 
another Bench case of the same Court in 
which the law has been laid down in a 
diilerent sense. It seems to me that in 
oases like thi.s the question of sufficient cause 
is to be determined with reference to the 
facts of each case. I agree with Mr. Piggott 
iu thinking that a mere plea of ignorance 
of the fact that the opposite party had died 
is not a sufficient cause for setting aside 
an order of abatement. It surely is the 
duty of the person who is prosecuting the 
appeal to keep himself informed regarding 
the existence of his adversary ; and unless 
special reasons are shown why this duty 
has not been performed, 1 think applications 
of this kind should not be entertained. 
Following the principle laid down by Mr. 
Piggott in the case cited by the opposite 
party 1 hold that no sufficient cause is 
shown. 

1 dismiss the application with costs. 

Application dismissed. 

(1) 24 Ind. Cas. 27ft. 

(2) 12 Ind. Cafl 871; 60 P. R. 1911; 42 P. L. R. 1912; 
288 P. W. R. 1911. 
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MADRAS HIGH COURT. 

FULL BENCH. 

Second Civil Appeal No. 1465 of 1916. 

March 13, 1918. 

Present : — Sir John Wallis, Kt,, Chief 
Justice, Mr. Justice Sadasiva Aiyar 
and Mr. Justice Spencer. 

SAMINATHA AIYAR-^Plaintiff 
— Appellant 
versus 

GOVINDASAMI PADAYACHI and 

OTHERS — Defendants Nos. 3, 4 anb 5) 

— Respondents, 

Madras Revenue Recovery Act {II Mad. of 18641, .sj>. 
44, 59, 63 — Regulation X o/ 1631, «. 2 — Sale of minor* s 
property for arrears of revenue — Suit to set aside sale, 
absence of, ejfecf of-—S. ft9 uf Act IF of 1864, applicabili- 
ty of, to eases governed by ^gulation Xof 1831 — Regu- 
lation X of 1831, applicability of, to ryotwari estates of 
minors — Registry in name of minor^s mother, effect of. 

A sale of a minor’s property under tlio Madras 
Revenue Recovery Act Ib not a proceeding to which 
section 59 of the Act is applicable bo as to compel 
the aggrieved parties to sue within 6 months of the 
Bale. Section 59 is inapplicable to cases protected 
by Regulation X of 1831. [p. 599, col. 1.] 

Regulation X of 1831 does not only apply to such 
estates of minors as are ordinarily taken charge of by 
the Court of Wards; Ryotwari lands owned by 
minors also come within the protection of the Regula- 
tion. [p. 598, col. 2.] 

Krishna v. Mckamperuiiia, 10 M. 44; 3 lud, Dec. 
(n. b.) 781, distinguished. 

Where the pntta erroneously stands in the name of 
the minor’s mother, that fact does not preclude the 
minor from invoking the aid of Regulation Xof 1831. 
[p. 598, col. 2.] 

Subramania Chetty v. Mahalingaswumi Sivan, 3 
Ind. Cas. 624; 33 M. 41; 19 M. L. J. 627; 6 M. L. T. 
198, distinguished. 

Per Spencer, J.— Rectioii 2 of Begnlatiou X of 1881 
includoB the estates of minor sole proprietors not 
under the charge of the Court of Wards. This 
section and the preamble to the Regulation and the 
foot-note to section 20 of Regulation V of 1804 make 
it dear that the prohibition extends to minors’ 
estates of every descniition not subject to the juris- 
diction of the Court of Wards. The section does not 
apply to minor members of a joint Hindu family 
governed by the Mitakshara Law, who have by birth 
merely an nmdivided interest in the estate, [p. 599, 
ool. 2.J 

Seoond appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Tanjore, in Appeal Suit No. 25 of 1916, pre- 
ferred against the decree of the Court of the 
District Munsif, Valangiman, in Original 
Suit No. 40 of 1912. 

This second appeal coming on for 
bearing on the 17th December 1917, 
upon perusing the grounds of appeal, the 
judgments and decrees of the lower Ap« 
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pellate Coart and the (>ourt of tirst instance, 
and the material papers in the suit and 
upon heariniyr the arguments of Mr. 
Panchapahe.sa for the Appellant, 

and of Mr. jS. Mufftinh 3r/n*fa7i«r, for 
Respondents Nos. 1 and 3 and the 
2nd respondent not. appearing in person or 
by Pleader, the Court (Seshagiri Aiyar and 
liakewell, Jt).) made the following 

ORDKliOF HKFEIIFNCE TO A FULL 
BENCH. 

The facts of the case are not in dispute. 
The appellant, plaintiff, was tal^en in 
adoption by a Hyotwari land holder. The 
patta for the lands in dispute stood in 
his name. After his death, the patta svas 
transferred to the name of the adoptive 
mother. She did not pay the Governnient 
revenue, and the lands were brought to 
sale and purchased by the 2nd defendant. 
The suit is to recover possession. The 
Subordinate Judge has found that there 
was no fraud on the part of the Ist de- 
fendant in allowing the property to be sold 
for arrears of revenue. We accept that 
finding. He has further found that the suit 
is barred by limitation as it was brought 
more than six months after the plaintiff 
attained his majority; ri/r section .59 (?f 
the Madras Revenue Recovery Act. 

The main argument before us wa.s that 
section 59 of the Act has no application to the 
facts of this ca.«e. The property was 
admittedly sold when the plaintiff was a 
minor. Regulation X of lb8l, section 2, 
enacts that no property of a minor shall 
be sold for arrears of revenue. Section l»8 
of Act 11 of 18(51 provides; “Nothing in 
the Act shall be held to bar the operation 
of the provisions of Regulation V of 1804 
and of Regulation X of 1831 in respect 
to the sale of lands of minors and otlier 
disqualified latid-holders.” It seems, there- 
foie, clear that the sale of the land was 
without jurisdictioi). Section 44 of the 
Act, which permits a sale for non-payment 
of revenue, must be read subject to sec- 
tion fi3 of the Act which in terras pre- 
serves to minors the rights they enjoyed 
under Hsgulation X of 1831. It was, 
however, held in J^aja Ouundan v. Raja 
(Joundan (1) that a sale of a minor’s property 

(1) 17 M. 134; 4 U. li. J. «f>i 6 iTid. Dec. (n. s.) 02. 
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under Act II of 1804 is covered by section 
5> of the Act. Reliance was placed in 
that judgment upon Gahind Lai Eoff v. 
Rainjanam Muse r (2). In this latter case 
the Judicial Committee had to deal with 
a case to which the provision of 
the Bengal Revenue Recovery Act 
was applicable and they pointed out 
that irreguUr a.H well as illegal sales 
should he appealed against to the Gom- 
mi>.sioiier. We do not think that pro- 
nouncemant i.-* any authority for the pio- 
p.isitioii that a sale which is prohibited 
by ft legislative enactment should be re- 
garded as a proceeding intra vires the 
powers of the (lolleotor so as to invite the 
provi.sion <'f section 59 of the Act. 

The next point i.s whether the present 
sale is not against the provision of Regu- 
lation X of 1831. It was contended on 
the authority of Krishna v. Mekajn^ 
p^ruma (.‘I) that the estate of the minor 
referrei to in the Kegnlatioi; must be of 
such magnitude and importance as can be 
managed by the Cocrt of Wards. Regn- 
litiin V of 18C4, which was in force 
when Kegulati)ii X of 1831 was passed, 
mike.s no reference to the extent of the 
property which alone can be taken under 
the control of the Court of Wards, 

Ordii.arily, no doubt, the Court will 
not interfere with private management where 
the estate is not considerable; hut there 
is no ground for saying that the Regulation 
provides only for a particular class of 
estates. In our opinion, Krishna v. Mekani- 
perutnu (.3) is not reconcilable with the 
language of either Regulation V of 1804 
or of Regulation X of 1831, Moreover, 
there is no evidence in this case that the 
authorities considered that the estate 
should not be taken up by the Court of 
Wards. It does not follow that because 
the Court did not take up the riianagementi 
it would nut have done so, if appealed to. 

Mr. Muthiah Mndaliar next argued that as 
the patta stood in the name of the adoptive 
mother and as she wa.s the defaulter, the 
property was rightly sold under the Act. 
Section 2 of Regulation X of 1831 
speaks of the estate having come to the 
minor by inheritance, and prohibits the 

(2) 21 0. 70; 20 1. A. 165; 17 Ind. .Tur. 638; 6 Bar. 
r. C. J. 366; ID Jiul. T)oc. (n. «.) 679. 

(3) 10 M. 44j 3 h.d. Dec. (s. 8 ) 781. 
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Bale of saoh an estate. The provision for 
Bale where the pottadar makes default 
cannot he spelled out of this KeKulation. 
It is true that t^uhramania CheUy v, Maha^ 
lingaswami Stvan (4) holds that the 
Revenue Authorities are not bound to give 
notice to the real owner, so long as the 
patia stands in the name of some other 
person. That was a case of vendor and 
parcha.ser. There has been no similar 
decision in the case of father or mother and 
son. SHhramania Chetiy v. MahaUngafiW.imi 
Sicfin (4) refers specially (o Regulation 
XXVI of 1802, which relates to the case 
of a purchaser not taking steps to have 
the registry transferred to hi.s name. 
Moreover, it is doubtful whether in the face 
of section 2 of Regulation X of 181:11 
the provision of Act 11 of Ib'G I, which enables 
a sale where the perf^on in whose name 
the pafta stands makes default in the pay- 
ment of revenue, are applicable to the sale 
of properties belonging t i minors. 

As there are earlier decisions of this 
Court which we think rt quire re- 
oonsideration, we l)ave resolved to refer the 
following questions for the opinion of the 
Full Bench 

(1) Whether a sale of a minor’s pro- 

perrty under Act II of I8d4 is a pro- 
oeeding to which section of the Act 

is applicable so as to compel the aggrieved 
parties to sue withii: ti months of the salt? 

(2) Whether liegolation X of 1811 
only applies to such estates of the minors 
aa are ordinarily taken charge cf by the 
Court of Wards? 

(3) Whether the fact that the pfi/fu 
stood in the name of the mother of the 
minor, precludes the latter from invoking 
the aid of ii^gulation X of 1831? 


This second appeal came on for hearing 
before this ?’all Ranch on *>th and oth 
March 1918. 

Messrs. T, U. Vpnkit^irama Saatri and 
S. Panchapakesa, for the Appellant, 
argued that section 44 of the Madras 
Revenue Recovery Act must be read with 
section 63, whereunder the rights of minors 
under Regulation X of 1831 are preserved. 
Minor’s properties, whether Ryotwari or under 

( A) H Ind. Cns 6‘24; M. 41; in M. L .1. 0^7; G 

M. li. T. IHB. 


the jurisdiction of the Court of Wards, cannot 
be the subject of sales under Act II of 1864. 
The fact that the patl t stood in the name of 
the minor’s mother will not make her the 
dt fan her, as minors* estates form an independ- 
ent class intended for special treatment. 

Mr. S. Muthia MudaliaVt for the Respond- 
ents, argued that a roinop’s Ryotwari lands 
are not an ‘estate’ within the meaning of Re- 
gulation X of 1831. Krishna v. M-kamperuma 
(3;. The prohibition of sale does not extend 
to them. 

As the patta stood in the mother’s name, 
she was the defaulter and Act II of 1804 
does not take acoouiit of the real ownership. 
The real owner cannot insist on notice of 
sale Suhraiuanui OhMy v. Mahalingaswami 
Sivan (4). The sale was, therefore, rightly 
held. 

OPINION. 

Wallis, C. J.— I do not think that the 
decision in Krishna v. Mekamperuma (3) 
is any authority for the proposition men- 
tinned in the Order of Reference. In that 
ca.se, a sale of a permanently settled mitta 
at a time, and in respect of arrears which 
accrued due, when some but not all of the 
j »int proprietors were minors, was held 
not to be prohibited by Regulation X of 
1831. The learned Judges were 'of opinion 
that an estate so owned was not one of 
which the Court of Wards could have 
a^isuined management under Regulation V 
of 1804, and that Regulation X of 1831 
only applied to estates which might have 
but had not hden taken under the Court 
of Wards ’. Regulation V of 1804 imposed 
no re.?triction on the Court of Wards with 
reference to the natuie of the minor’s 
property, and consequently the reasoning 
of the learned Judges in Krishna v. Mekam- 
pet Hina 13} has no bearing on the present 
ca^e where the sole owner of the lind is 
a minor. It has, however, been strenuously 
o >ntended before us that, as the minor ^ 
lands are Ryotwari, they are not an estate 
within the meaning of Regulation X o{ 
1831, and that the sale of Ryotwari Und^ 
during minority is not prohibited by the 
Regulation, The estates of minora unde^. 
the management of the Court of Wardg 
had been protected from sale for arrear^ 
of revenue by Regulation V of i801, anj 
Reguluiion X of izoi recites th.at doubte 
bad been entertained to the liability 0 { 
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the estate of a minor not taken under the 
management of the Court of Wards to be 
sold for arrears of revenue. The doubts 
must have arisen with reference to section 
5 of Regulation XXVI ^of 1802, which 
empowered the Collector “where lands may 
be attached for arrears of revenue” to 
cause the lands of the defaulting pro- 
prietor to be sold. This Regulation must 
be read with Regulations XXV and XXVll 
of 1802 which were passed on the same 
day. It is, no doubt, true, as appears 
from sections 1 to 3 of Regulation XXV, 
that it was then the intention to fix a 
permanent assessment on all lands liable 
to pay revenue to Government but this 
was to be a gradual process, and the 
intention was soon abandoned. The pro- 
visions of Regulation XXVI, however, are 
not limited to such oases. The preamble 
recites the necessity that the property of 
landed estates being Malguzari, or paying 
revenue to Government; should in the event 
of default be liable to sale for the purpose 
of making good the public revenue assessed 
on such lands, and shows that it was not 
intended to limit the power of sale to 
eases of permanently settled lands only. 
By section 2 the Collectors are required 
to keep public registers for the purpose 
of registering the landed property paying 
revenue to Government; terms which are 
perfectly general, as are also the terms of 
the succeeding sections. Section 5 confers 
a power of sale where lands may be attached 
for arrears of revenue and the subject 
of attachment for arrears of revenue 
was dealt with by the succeeding Regula- 
tion XXVII of 1802. In that Regulation 
again proprietor was defined so as to 
include “all actual proprietors of land who 
pay the revenue assessed upon their 
estates immediately to Government.” Re- 
gulation II of 180f), which provided for 
the establishment of Zillah or District 
Courts in Districts in which the Permanent 
Settlement had not been introduced, enact- 
ed in clause 4 that “in cases where the 
engagements may be contracted with the 
ryots or individual occupiers of land they 
shall be regulated by the Regulations of 
A. D. 1802 and by such subsequent Regula- 
tions as may particularly apply to them.” 
Section 6 also provided that Regulations 
XXVII and XXVIII shopld be extended 


to all Districts in which Zillah Courts 
might be established under the Regulation 
and should be, observed by Collectors as 
well as Zemindars or farmers in their 
engagements with the ryots or immediate 
occupiers of the soil. The necessity for 
this provision, so far as Collectors are 
concerned, is not apparent, but, however 
this may be, this express extension of 
Regulation XXVll cannot be con- 
strued as meaning that Regulation XXVI 
was not to apply to Ryotwari lands. It 
has always been treated as applicable to 
them. Seshagtrt v. Ptchu (5), Secretary of 
State V. Ashtaniurthi (6), Subramama Chetty 
V. Mahalingasivaini Sivan (4). It is no doubt 
true that sales of Ryotwari lands for default 
of payment of revenue were at first rare, 
and that the coercive process provided by 
Regulation XXVII was usually resorted to, 
a procedure, it may be observed, which 
might eventuate in sale. There is, there- 
fore, no foundation for the contention that 
Ryotwari lands owned by minors do not 
come within the protection of Regulation 
X of 1831 and the answer to the second 
question is that there is no such distinction as 
suggested. 

As regards the third question, the answer 
must be in the negative. It was the duty 
of the responsible officer under Regulation 
XXVI of 1802 to register the plaintiff as 
the owner on his father’s death, and the 
fact that he erroneously registered the widow 
of the deceased cannot affect the plaintiff’s 
rights, and would of itself render the 
subsequent sale for arrears of revenue in 
question void as regards the minor, apart 
altogether from the Regulation, as held 
in Secretary of State v. Ashtamurthi (6). 

In Suhramania Chetty v. Mahalingaswami 
Sivan (4), the Bench of three Judges were 
dealing with a case where the registered 
proprietor had transferred his interest but 
the transfer had not been registered and 
was, therefore, void as against Government by 
the provisions of section 3 of Regulation 
XXVI, and the registered proprietor was, 
therefore, held to be the defaulter under the 
Revenue Recovery Act. That decision does 
not apply to the present case. 

(6) n M. 462; 4 Ind. Dec. (n. b.) 316. 

(6) 13 M. 80| 4 Tnd. Dec. (n. i.) 772. 
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The answer to the first qaestion mast 
also be in the negative. Section 63 of the 
Revenue Recovery Act II of 1864 provides 
that nothing therein shall be held to bar 
the operation of the provisions of Regula- 
tion X of 1831 in respect to the sale of 
lands of minors and other disqualified 
proprietors. This clearly renders the pro- 
visions of section 59 of that Act inappli 
cable to oases protected by Regulation X 
of 1831, and it is unnecessary to rely on 
the further ground that, even in the absence 
of section 63, the provisions of section 59 
would not apply to lands exempted from sale 
by Statute. 

Saoasiya Aitar, J. — 1 agree. 

Spemcbr, J. — I agree as to the answers 
to be given to the questions in 
the Order of Reference. I must confess 
to having been a little puzzled by the 
form in which the second qaestion has 
been put. It would indeed be strange if 
the scope of an enactment were to be 
limited by notions of what is a consider- 
able estate or of what estates are ordinarily 
taken charge of by the Court of Wards, 
seeing that ‘ordinary' and ‘considerable’ 
are relative terms. No doubt it is within 
the discretion of the Government, upon 
receiving the repoits of Collectors, to 
decline to order the Court of Wards to 
superintend particular estates of incapaci- 
tated proprietors (vide Chapter III of 
Madras Act 1 of 1902). But I can find 
no authority for the suggestion that an 
estate must be of any definite size or 
must not be an estate of ryoiwari lands 
in order to give the Court of Wards jurisdic- 
tion over it. 

In Regulation V of 1804 the only des- 
cription given of the estates to which the 
Regulation applies is that they must be 
estates of land or other property paying 
revenue directly to Government. This would 
include the holding of a minor ryottcari 
patiadar. The Regulation provided for the 
appointment of guardians by the Zillah 
Court to minors succeeding as heirs to the 
joint possession of estates; and Regulation X 
of 1831 extended this provision to the heirs of 
single as well as joint possessors of estates, 
hut it was afterwards repealed in 1890 
by the Guardians and Wards Act so far as 
it related to the property of minors not 
under the superintendence of the Court of 


Wards. Thi» may have been in con* 
sequence of the decision In the petition of 
Suhramanyan (7) as to the powers of the 
District Court over minors under Act XI Y 
of 1858. The second section of Regulation 
X of 1831, which forbade the sale for 
arrears of revenue, accruing subsequently 
to his accession, cf estates of minors not 
under the charge of the Court of Wards has 
remained ever since nnrepealed. This 
includes the estates of minor sole proprietors 
not under the charge of the Court of Wards, 
like that of the plaintiff in this suit This 
section and the preamble to the Regulation 
and the foot-note to section 20 of Regulation 
V of 1804 make it clear that the prohibition 
extends to minors’ estates of every description 
not subject to the jurisdiction of the Court of 
Wards, and this answers the second question 
referred to us. But, of course, if a minor is a 
member of a joint Hindu family governed by 
the Mitakshara Law and as such has at birth 
merely an undivided interest in an estate, no 
guardian can be appointed by Court as the 
manager of the family represents the family 
and to such oases the Regulation will not 
apply. 

Ueference answered in the negative, 

M. c. P. 

(7) M. 187; 7 Jiir. 300; 2 liifl. Doc. (x. u.) 
409. 


ODDH JUDICAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 305 ok 1917. 

March 13, 1918. 

Present: — Mr. Lindsay, J. C. 

GOPAL— Plaintiff— Appellant 
versus 

SARJU — Defendant — Respondent. 

Qaardiayi ami ward-- Guardian a j)e tiding more than 
income of estate upon ward, whether entitled to recover 
excess— Accounts filed hy guardian and accepted ly 
Court -Presumption of correctness. 

A guardian who, without taking the leave of the 
Court, chooees to spend upon the ward more than 
the income of the ward’s property is not entitled, 
after his guardianship has determined, to come 
forward and sue the ward personally for the excess 
amount so expended, [p. 601, col. 1.] 
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Ti is the duty nf n Court wbiili appoints a ^rnarHiaii 
to exiunim? into i I k.* account r sulm’iftod to it by tho 
ptu-ioilu-ally to tin* best (»1‘ its ability anil to 
satisfy itself that ilioy are properly proparod. A 
presiiinption of correct ness attaches to such account s 
Jitter they l«ave been scrutinized and accepted by 
the CiMirt. . p. (50t\ col. 2.J 

Appeal againBt the decree of the 
District Judge, Lucknow, dated the 25th 
April 1917, confirming that of the Munsif, 
Soutli Lucknow, dated the 80th October 1916. 

Me.^ers. N. Sinlta and It. N. Banerji, for 
the Appellant. 

Babu Haii KisJien i^haon^ for the Raspoiid- 
ent. 

JUDGMENT. — This is a somewhat peculiar 
case. The appellant Gopal was fora number 
of years the duly appointed guardian of the 
defendant- respondent Sarju. His guardian- 
ship came to an end on the 29th of March 
1916, when the District Judge, after declar- 
ing that Sarju had come of full age, 
discharged the plaintiff from his office. This 
present suit was brought by the plaintiff for 
the purpose of recovering from the miner 
a sum of Rs. 9t4-18-6 which he alleged to 
be due to him on account of his dealings on 
behalf of the minor during tho period of 
guardianship. In support of his claim the 
plaintiff put in certain accounts which he 
had filed from time to time in the Court of 
the District Judge during the period he was 
acting as the defendant’s guardian. He 
relied principally upon these accounts for the 
purpose of establishing his claim to the 
money in suit; and one of the issues raised 
in the Court of first instance was whether 
those accounts were * to be presumed to be 
correct and whether the defendant had a 
right to igipeacli their correctnes.s. 

The Munsif who tried this suit soems to 
have been of opinion that there was no 
presumption in favour of the correctness of 
these acsounts and that the defendant was 
at liberty to impeach them. He also pointed 
out that the original accounts had not keen 
produced and he dismi.s.sed the suit in accord- 
ance with Hs finding on this issue. He did 
not deal with any of the other issues which 
were raised. 

The case came up in appeal before the 
District Judge, and here again the question 
h 8 to the presumption to be made in favour 
nf the rerreotness of the accounts filed in 
the Distiict Judge’s Court was brought up 


for discussion. On this point the learned 
Judge observes that he does rot consider 
that there could be any presumption against 
the defendant that the accounts which had 
been fo filed were correct. He pointed out 
that they were not produced until the plain- 
tiff had been urged to produce them and 
that on the face of them they appear to be 
rictitious. 

Pausing here I wish to observe that in 
ir.y opinion the Judge is in error when he 
states that there is no presumption in favour 
of the BCfonnts filed by a guardian in the 
Court which has appointed him. Theee 
Bccc unts have been scrutinized by the Court 
ai d accepted, ai d it is indeed strange to find 
the Distiict Judge tow saying that on the 
face ( f them they appear to le fictitious, 
beating iti mind that they are the veiy 
accouiifs which he himself and his predecessor 
accepted at the time they w^ere filed. 

I can hardly think that the learned District 
Judge ineHiis to sny that the Court to which 
the accc iints c f a guardian are •-ubmitted for 
examiiiation is under no ( bligation to sernti- 
iii :'9 them and satisfy itself regarding their 
corrccti ess. If the learned Judge entertains 
ary such r.oticn I fake the present opportu- 
nity of correcting it. Jt certainly is the 
duty of the Court which has appointed a 
guardian fo examine into the accounts sub. 
miffed to it periodically to the beat of its 
ability and to .satisfy itself that they are 
properly prepared. After this I observe the 
learned Judge has goi e onto examine the 
various items in the account put forward by 
the plaintiff and has given various reasons 
(not always good rea.son.s, I fear) for com- 
ing to the conclusion that the plaintiff had 
failed to prove his case. 

However, it will not be necessary for me 
to discuss the various items in the plaintiff’s 
account in view of the argument which has 
been put forward on behalf of the defendant- 
respondent. It is clear from the order of a 
Judge of this Court who appointed the 
pre.«:ent plaintiff tho guardian nf the minor 
that he was to be entitled to a reasonable 
allowance for the maintenance of the minor. 
There is certainly nothing in tho order 
appointing him which justifies any claim by 
the plaintiff f )r anything more than a reason- 
able allowance for the maintenance of his 
ward. So far as 1 can ascertain, the principal 
piece of property which belonged to the ward 
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in this case was a honse which brought 
in a rent of abont Rs. 10 or Rs. 11 a 
month. According to the arconnt submitted 
by the plaintiff he has been spending 
Bnms which were considerably in excess 
of the income of the property which was 
nnder his care; and the question arises 
whether a guardian who chooses to spend 
upon the ward more than the income of 
the ward’s property is entitled^ after his 
guardianship has determined, to come 
forward and sue the ward personally for 
the excess amount so expended. In my 
opinion he is not; and if this view of 
the legal situation of the parties be 
accepted, there is an end to this case. 
According to the finding of the learned 
Judge, which is not seriously disputed 
here, a reasonable sum for the maintenance 
of the ward during the period of seven 
3 'ears for which the plaintiff acted comes 
to about Rs. 120 and in any case to 
less than a sum of Rs. 500. On the other 
hand, as the learned Judge points out, 
the income of the property during this 
period ought, on tl;e plaintifl’s own 
showing, to have been over Rs. fOO. It 
is said that a number of the items which 
the plaintiff spent on the minor’s behalf 
were necessary, for example moneys spent 
upon his marriage cere“r;onie8 and moneys 
spent upon the repairs of the minor’s 
house. The answer to this is that the 
guardian was under no obligation to incur 
any expenditure in excess of the inc'iine 
of the property. It is not pretended that 
the guardian ever ccnsulted the Gfmrt 
before he spent these various amounts, 
otherwise he might perhaps have been 
protected, had the Court paFsed an order 
authorizing him to raise money for there 
purposes. But if, without taking the 
leave of the Court, he has spent money 
out of his own pocket upon what he 
believed to be the necessities of the minor 
he ought not, in my opinion, to be allowed 
to recover. 1 think, therefore, that on this 
ground the decree of the Court below 
ought to be maintained. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appfalfkom Origisal Decree No. 374 
OF 1915. 

January 28, 1918. 

Present : — Mr. Justice Fletcher and 
Justice Sir Shamsul Hnda, Kt. 

Srimoti NEAMATUN NESSA BIBI, 

WIFE ofHASINUDDIN NAZIR -Plaintiff 
— Appellant 
versus 

GOLAM PANCHATON KAZI and others 
— Defendants — Respondents. 

Mu hnmmndn n L^v' — Gift — TTeba-bi Uewaz — Con» 
tlitionf uiviclid^ attached toy iff — Admission in Si^lonama 
suhseynenfl ij set (isidi\ ecidentinyy rnJue of, 

Tho ordinary ruk'K applicablo to gifts apply to the 
Mnliammuriun liMW, like any other system of law, 
and one of these rules is that n gift is not invalidated 
by reason f»f an invalid eondition being attached 
to it. [p IJOH, col. 1 j 

Where the conditions laid down in u heba-hU-eivaz 
ns to the form of enjoyment of the property cannot 
under tlic Muhammadan Law control the form of the 
gift, the gift is absolute and unqualified [p. 6U3, col 1.] 

Anudmishion by a party to a suit in the written 
vtatenient and the stdenama by which the suit is coin- 
promised does not lose its isviilentiary value on tho 
solrnama being set aside at the instance of other 
parties. []> eol 2 ] 

Appeal against <he decree of the Addi- 
tional Subordinate Judge, Howrah, dated 
tho 24th May 1915. 

Baba Narendra Nath Chowdhury, for the 
Appellant. 

Mr. Ashrnj Ali Chnwdhurp, Babus Bhaba» 
tar an Bramo chart and Sisir Kumar Ghosal^ 
for the Respondents. 

JUDGMENT. 

FhK'icufcK, J. — This is an appeal by the 
plaintiff again.st tho decision of the learned 
Additional Subordinate Judge of Howrah 
dated the 24th May 191o. The plaintiff is 
a Muhammadan lady. She brought the 
suit eliinriing partition of a 2*annas share 
in the property which .^he said she was 
entitled . to. The parties are relations. 
Tho plaintiff claimed her title under a 
document called a heha hil ewaz^ that is 
a gift for consideration. The document 
bore date the 26th Bysakh 1303. It was 
executed by her late father in law Sujauddiu 
Nazir, who also registered it. There is no 
doubt about the execution and the regis- 
tration of the document. The reason why 
the document was given is stated to be 
this. The plaintiff married in Bysakh 
1302 the defendant No. 1, who was the 
only son of Sujauddin. The dower was 
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BtipulBted, according to the MuhamMdan 
marriage register, to be a sum of 
Rs. 5,000 being prompt and Rs. 5,00U 
deferred. Only a sum of Rs, 500 was 
paid at the time of the marriage and it 
appears from the register that it was the 
intention all along that the dower payable 
to the plaintiff was to be secured in a 
proper manner. So about one year after the 
marriage Sujauddin executed this heba- 
htUeivaz, At that time Sujauddin was 
entitled to a S-anna 15 gunda odd share 
in Towji No. 05 of the Hooghly Colleoto- 
rate. By the deed in satisfaction of Rs. 800, 
a portion of the dower, he made over 
to the plaintiff a two-anna share out of 
the 3 anna 15.piiwda share to which he 
was entitled, Snjauddlii subseauently on the 
death of his sister inherited another two 
annas. Immediately following the deed what 
was done does not appear clear from the 
evidence, but it is not suggested in this 
case that the document remained in the 
possession of Sujauddin. The registered 
document, so far as appears from the evi- 
dence, presumably was made over to the 
plaintiff. There is a lot of evidence in this 
case as to whether the plaintiff e as actually 
in receipt of a definite portion of 
the rent or whether Sujauddin was actually 
receiving it. These parties were all living 
in the same house— living presumably on 
the income of the property— and it would 
be unusual in a case of that nature for 
the daughter-in-law to receive from the 
hands of the father in- law this income of 
the property that had been given to her 
in lieu of a portion of the dower, and 
then to have to pay a portion of it to- 
wards the family expenses. But what is 
important is that on the 4th June 1908 
when Sujauddin was alive, tbe^ plaintiff 
applied for and obtained registration of her 
name in the Collectorate in respect of this 
two-anna share claiming it under the deed 
of heha-hil-ewaz already mentioned. That 
seems to me to be an important transaction 
that bad taken place. It was a definite 
recognition of the gift both bj’ the Col- 
leotorate and by Sujauddin.^ Then we 
come to an earlier suit. The present 
defendant No. 12 brought a partition suit 
in which Sujauddin was impleaded as a 
defendant. He set up the plea that the 
suit was defective for want of parties, op 


the ground that he had given to his 
daughter-in-law, the present plaintiff, two 
annas out of his share in satisfaction of 
a portion of her dower. There was a 
compromise in that suit and the terms of 
the compromise provided, although the 
present plaintiff was not a party to that 
compromise, that two annas out of Sujaud- 
din’s share should belong to the present 
plaintiff. It is quite true that subsequently 
that compromise w’as set aside on the ground 
that three Pardanashin ladies weie not 
bound by the terms thereof, but still the 
clear admission made by Sujauddin re- 
cognising the heba-hil^ewaz cannot be got 
rid of. The learned Judge’s view that, be- 
cause at the instance of these three Par- 
danashin ladies who claimed under totally 
different rights the compromise was not 
set aside, therefore, the Rdmission of Sujaud- 
din in the written statement and the sole* 
nama could have no evidentiary value for 
and against anybody in the world is 
obviously inaccurate. Then follovied the 
death of Sujauddin. Sujnuddin’s family 
consisted of, besides the defendant No. 1 
his only son, five daughters. Pour of these 
daughters are defendants in the present case 
and the defendants Nos. 2 to 8 are the 
children of the remaining daughter who 
is dead. The case obviously is one in which 
these daughters and the children of the 
dead daughter may no doubt feel a certain 
amount of disappointment, on the ground 
that Pujauddin seems to have treated his 
only son’s wife on a more liberal basis than 
if he had permitted his property to devolve 
according to the ordinary rules of succes- 
sion under the Muhammadan Law. But a 
person may form a deep attachment for 
his only son and he may wish to benefit 
that son and may give him a larger 
share in the property than what the son 
would inherit, and that is no reason why 
a deed like this duly executed and duly 
registered should not be given due effect to. 
The learned Judge seems to have been misled 
by an inaccurate reading of the decision 
of this Court in the case of Eahimjan Bibi y. 
Imanjan Bibi ( 1 ) That case does not establish 
the proposition that the learned Subordi- 
nate Judge says it does. That case is a 
very different case, because there the heba* 

(1) 16 Td(1. Cas. 698; 17 C. L. J. 173, 
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hil-ewaz was never parted with by the 
donor. Of course in those circumstances 
where the document was retained by the 
donor without any evidence that he ever 
intended to benefit the donee there was 
no gift, nor was there any possession, either 
actual or constructive. That was a case 
where the evidence established clearly that 
the deed was not acted on. The deed in 
the present case was no doubt fully acted 
upon. 

Then a point wa.s made on the form of 
the gift. That turns on the words in the 
deed as to the nature of the enjoyment 
which the donee was entitled to have. 
The terms of the gift are clearly un- 
qualified, because the words are that the 
donor gives up the entire right, title and 
interest in the two annas and vests the same 
in the donee by executing the hiha-hil- 
ewaz. The donor Sujauddiri then describes 
the mode of enjoyment of the gift and 
he says, ‘*by getting your name registered 
and by paying the revenue to the Colleotorate 
you with your sons born of your womb 
out of the loins of my said son and grand- 
sons, etc., in succession shall continue to 
hold and enjoy the same.’’ It is said that 
that coiiditioii in the gift restricts the 
former part of the document and, there- 
fore, so controls it that it is a gift of 
a limited interest not recognised by the 
Muhammadan Law. But the ordinary rules 
applicable to gifts apply to the Muham- 
Tnadan Law like any other system of law, 
and one of these rules is that a gift is 
not invalidated by an invalid condition 
being attached to it. That system has been 
recognised apparently by the Muhammadan 
Jurists from the earliest period as cited in 
BailhVs Digest of Muhammadan Law, Second 
Edition, page 546. If those conditions as 
to the form of enjoyment cannot control 
the form of the gift, it is absolute and 
unqualified. 1 think that in this case the 
learned Judge’s finding that this document 
has not been acted on and was intended to 
defraud the daughters of the living Muham- 
madan, who had a right to dispose of his 
property in any manner he thought fit, cannot 
he supported. It may be a misfortune to 
these ladies that their father’s affeoticn 
for his only son was so great that he 
treated him and his wife on so generous 
terms that they reduced the share whiph 


they would have got by inheritance. But that 
does not make the document an invalid one. 
I think that effect must be given to this 
document, properly executed by the deceased 
Sujauddin and properly registered and 
subsequently acted on by registration in 
the Colleotorate and by other acts which 
leave no doubt in my mind that it was 
intended by the deceased Sujauddin to 
pass this property from himself to his 
daughter-in law, the plaintiff in the present 
suit. The present appeal must, therefore, 
be allowed and the judgment of the learned 
Judge set aside and in lieu thereof 
there will be a Jeclaration that the plaintiff 
is entitled to a two- anna share in the 
property under and by virtue of the hiba^ 
hit ewjz referred to in the plaint and the 
case must be remitted to the Court of 
first instance to effect the partition of the 
plaintiff’s share in accordance with that 
declaration. The costs of this appeal will 
be borne by the respondents. We assess 
the hearing fee at three gold muhurs. The 
costs of the Conrt of first instance will 
he dealt with by the learned Judge 
at the time he makes the partition. 

SuAMSUL huDA, J.—l agree. 

Appeal alloived. 


OIJDH JUDICIAL COMMISSIONER’S 
COURT. 

Civil Revision No. 205 of 1917. 

February 21, 1918. 

Present: — Mr, Lindsay, J. C. 

Thakur RAMESHWARBAKHSH SINGH 
— Defendant— Applicant 
vetsus 

Mirza RASUL BEG --Plaintiff- 
Opposite Party. 

Civil Procedme Code (Act F of 1908J, O, XXIIT, 

1 — Withdrawal oj suit with liberty tohrin^ fresh suit, 
a pplicatinti for — Defect curable by amendiuent of pleads 
inys — Leaue^ whether should be granted. 

All application for leu re to withdraw a suit with 
liberty to bring afresh suit under Order XXIII, rule 1 
of the Ciril Procedure Code should not 1 j(‘ granted it* 
the defect on the basis of which the leave to with- 
draw is asked for can be cured by amendmoni of the 
pleadings, [p. 604, col. 1.] 

Appeal against the order of the Addi. 
tional Subordinate Judge, Lucknow, dated 
the 17th September 1917, 
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Babu Hari huhen ./^/iuow, for the Ap- 
plicant. 

Babu *Sei/jf7 Ram, for the Opposite Party. 

JUDGMKNr.— This application must be 
allowed. It seems that a suit was pendinqr 
in the Court ot the Additional Subordinate 
tludg^e of Lucknow, the subieot- matter of 
the suit being a small strip of land. The 
plaintiff claimed possession. The defendant 
denied the plaintiffs right. A oommisaion 
was issued to a Pleader of tlie Court and 
his report was leoeived. There can be no 
doubt that, so far aa it went and for 
whatever it was worth, the report of the 
Commissioner wa.s unfavourable to the 
plaintiff. Upon this the plaintiff filed an 
application under Order XXIII, rule 1, asking 
for leave to withdraw the suit with 
liberty to bring a fresh suit. I have 
before me the allesratiois which were con- 
tained in that petition. One was that the 
suit had been brought on a presumption 
that the entries in the khaura and map 
were correct and that they correctly 
showed the po.sition of the plaintiff^s house. 
Another allegation was that it had now 
become apparent that, although a certain 
*'go:hii' described as No. : 5 was shown in 
the khwa, nevertheles.s it was not shown 
in the map. It was alleged, therefore, on 
these two grounds that the suit could not 
proceed. Why it could not proceed 1 
cannot imagine. Clearly if there was any 
mistake in the allegations contained in the 
plaint which were due to wrong presump- 
tions or wrong iriforuiation given to the 
plaintiff, the plaintiff could have applied 
for amendment of the plaint. However, the 
Subordinate Judge without giving any 
rea.sons for his deci-sion accepted the peti- 
tion and allowed the case to be with- 
drawn. 

There were no saffioient grout^ds upon 
which an application of this kind should 
have been granted. Mr. Salig Ram who 
appears for the plaintiff says that his client, 
if not entitled to possession, might have 
had a very good case for asking for a 
declaration of hia right of easement. All 
1 have to say is that if he baa any such 
oa.se he can ask for amendment of the 
plaint and sue for this relief in the alter- 
native. The Court below was not justified 
in allowing the withdrawal of the suit on 
the grounds stated; and I, therefore, set 


aside the order and direct the Court to 
resume the case at the stage where it was 
left. The plaintiff will be given full 
opportunity of amending hia pleadings and 
the other party will be given an oppor- 
tunity of meeting any new case set up. 
Costs in this Court will be paid by the 
plaintiff oppo.site party. 

t )rder set aside. 


CALCUTTA HKiH COUaT. 

Ari’^AL FiU)M Orjek No. 260 ok 19ir>. 

January 25, 1918. 

rreaeni: — Mr. Justice Richardson and 
Mr. Justice Walmsley. 

PRAN KRISHNA Bll ADCRi-PLMvr;jrp 

— Appellant 

ve-f^rts 

KKSHAB CHANDRA ROY and othkr^- 

DKKBND^NTij — R eFPONDEX TS. 

Aci (JV oj' s, I, tn (h*r uiifirry irhrthfr 

Apj.)t>lfrifr Cout'f — 

Hudvr x, 4, n'Ut'n \nhv mtnle — 

/i-.nsf*/’ mctining aj. 

All ordor mudf undor 4i)f f lu* Puriiliou .\ci 

ill the cnurxe of a suit for parlilion is a deiToe wifliiii 
ihc iiie iniii^ of section Civil I’rocedun' Code, and 
is, therefore, apjadable. [p. eol. 1 ! 

The word ‘‘(Jourr." iiiseutiori 4 of tin* Purtifioii .\ci 
includes the .\]>pellal»* Court, whieli liki* flie trial 
Court is bound to iimko an tippropriuLe order under 
the sect ion upon any nifnaber of tbe family, who is a 
share. liolder, uiiderlakinjj to buy the shnn^ of the 
transferee, [p fiOf', eol | 

An :ip|>Iicati»ii hy ii member of a family, who ia a 
share-holder in flu* family dwe ling hoiisi! liolonging 
to tiu* family, umler section 4 of the Partition Art need 
not neressnrily be made upon (he institution of the 
siiir. for ]i;irtiiioM by a tniiisferee of a sliare in the 
bouse, but may b..' postjioned till after tlu*’ 
preliminary ib'crer. 'riu; ofierntion of seel ion 4 
extends to tin* ap)iell'>ii.t; stage of tbe suit. fp. CCo, 
i-ol. -J.j 

Tin* word “dwelling bousii ’ in ronneetion ivitli its 
eonv<?yam;e «>ii partition generally riioaiKS not, only 
(III* bouse itself, but also tbe hind and appiirteiiaiices 
whicrb are onlimirily and reasonably iieresaury for its 
enjoy riieiit. [p. fitJo, eol. 2 ; p. (106, col, 1,] 

Appeal against the decree of the Sab« 
ordinate Judge, 2nd Court, Hooghly, 
dated tbe ISth Februaiy 1915, reversing 
the Of (Ur of the Man«if, Addi« 
tional Court, Howrah, dated the 28th 
November 19.*:!, and remanding the case 
to hie Court with certain directions. 
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Babas Mohendra Nath Rc>y and Manrnatha 
})ath Boy, for the Appellant. 

Baba Sih Chandra Falit, for the Respond- 
ents. 

JUDGMENT. 

HicRardson, J. — This h an appeal from 
an order of the learned Sabordinate Judge 
of Hooghly made under section 4? of the 
Partition Aot (IT of in the course of 

a suit for partition. Under section 8 of the 
Act such an order must b3 deemed to he 
a decree within the meaning of section 2^ 
Code of Civil Procedure, so that an appeal 
lies therefrom to this Court. The property 
in question is a hmall property about 15 
cottahs in area. There are .some buildings 
upon it and a pari of the area io occupied by 
a tank. The property was originally joint 
property belonging to three brothers. On 
the October 1911 one of the three brothers 
(defendant No. 1 in the suit) sold his one- 
third bhare to the plaintiff, a eiranger to the 
family. The suit for partiti in was instituted 
by the plaintiff on the 27th Pebruary 19ld 
and the preliminary decree was made on 
the SOth November 19Ud. Then a Cora* 
miasioner was appointed, who made a plan 
and carried out a divi.don of the property 
which was subsequently adopted by the 
Court in the final decree which was made 
oTi the 1.8th November 191.’T In their 
written statement the defendant'^ No.s. 2 
and id (the owners of the remaining two- 
thirds share of the property) claimed the 
right to purchase the share sold, but there- 
after they see u to have taken mo active 
part in the proceedings up to the fin* I 
decree. From the final decree, however, they 
preferred an appeal and in tlie memorandum 
of appeal and at the hearing they again 
claimed and insisted on their right of pur- 
chase under section 4 of the Act. The 
learned Sabordinate Judge thereupon 
made the order under that section to which 
the plaintiff takes exception. The points 
raised on behalf of the plaintiff are two in 
number. 

It is c intended in the first instance that 
the learned Subordinate .iudge had no 
jarisdiotion, after the final decree ia the suit 
had been made in the trial Court, to make an 
order under seotion 4 As to that 1 agree 
with the learned Subordinate Judge. The 
terms of seotion 4 are quite general. It says 
that where a share of a dwellitig house 


belonging to an undivided family has been 
transferred to a per.«;on who is not a mem- 
ber of such family and snob transiferee sues 
for partition, the Court shall, if any mem- 
ber of ifie family being a share-holder .shall 
undertake to buy the share of such transferee, 
make a valuation of sach share and so forth. 
There seems to be nn reason w) y the word 
‘Goait’ should be oonfined to the trial Court 
and should not include tlie Appellate Court. 
The appeal i.s a conliiiaation of the suit. If 
the section applit.s to the Appeal Court, as 
in ray opinion it does, that Court, like the 
trial Court, is bound, upon any rneraber of 
the family who is a share holder undertaking 
to buy the share of the tran.sferee, to make 
an appropriate order in pursuance of which 
the steps necessary to carry out the provisions 
of the Feotion will be taken either in the one 
Court or in the other. 

It has been held in a number of cases 
that an application under the section uer**’ 
not necessarily be made upon the inst' 
tioii of the suit but may be postponed 
aftertlie preliminary decree [Khirode Cha 
Ghoml V, Snroda } rcs<id (1).. If that is so 
an undertaking to buy given to the Co 
after the stage at which the prelimina 
decree is made, may or Tnu.st be accepted, 
there seems no reason why the operation of 
the section should be restricted to the trial 
stage and should not also extend to the 
appellate .stage of the suit. 

Some reliance was placed on section 10 
of tlie Act. That section provides that the 
Act shall apply to suits instituted before 
its commencement in which no sohenae for 
the partition of the property has been finally 
approved by the Court. The section merely 
defines how far the Act is to have retrospec- 
tive operaiion. For the present purpose the 
section appears to be entirely irrelevant. 

The contention, therefore, that the Appellate 
Court had no jurisdiction in my opinion 
fails. 

The second point turns upon the meaning 
of the word ^dwelling house’ as used in 
section 4. It has been said that the word 
‘house’ ia an ambiguous word and possibly 
some ambiguity attaches also to the com- 
pound word dwelling hnu.se.’ In connection, 
however, with a conveyance cr a partition 
of a dwelling house, the word will generally 

(1) 7 Ind, Cas 436; I'J C. L. J. C2b at pp. o29, 535. 
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mean not only the hoase itself but also 
the land and appurtenaiioes which are ordi- 
narily and reasonably necessary for its 
enjoyment [KJiirode Chandra Ohosal v, 
Saroda Prosad (1)]. As 1 have said, the 
area of the whole property is only 15 
eoUahs. There are buildings upon it in 
which the defendants live, and the learned 
Subordinate Judge has found that the land 
which was allotted to nthe plaintiff in 
accordance with the Commissioner’s report 
is a curtilage appurtenant to the defendant’s 
house. It is said that this finding rests on 
no evidence. The learned Subordinate 
Judge had before him the report of the 
Commissioner and the Commissioner’s map. 
That being so, it is difficult to say that the 
learned Judge had before him no materials 
Buflfioient in law to support his conclusion. 

No objection has been taken to the form 
of the Subordinate Judge's decree by which 
th»iJie final decree of the trial Court was 
were aside and the case remitted to that Court 
showe^e dealt with according to the directions 
Anoth )ij. To put the matter beyond doubt, it 
beoorny be well fo add, as to the costs which 
**g(rh(ire been incurred in the trial Court, that 
the lose costs will be in the discretion of the 
in Munsif. Subject to this addition to the 
Subordinate Judge’s decree, the appeal 
should be dismissed with costs, one gold 
mohur, 

Walmslet, J. — 1 agree. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeaj. No. 143 of 1917. 

December 3, 1917, 

Mr. Lindsay, J, C. 

Syed TASADDUQ HUSAIN — Defendant 
No. 3 — Appellant 
versus 

Syed ASGHAR HUSAIN— Plaintiff and 

JAGANNATH and others— Defendants 
Nos. 1, 2, 4 AND 5 — Respondents. 

Civil procedure Code (Act V of 1908), 0. XX/, i\ 96 

• Formal possemoriy effect of, against stranger to decree 

Mortgage decree against mortgagor after sale of 

equity of redemption^ Purchaser of equity of redemption, 
l^iihn of. 


Fdi nial posstisBioi), tlio imLureof wliicli is described 
ill Order XXI, rule 96, of tlie Civil Procedure Code, is 
no possession ai all against any party whoso rights 
are not affect'Cd by tbo deeree. []p. 607, col. J.3 

./ made a simple mortgage of certain groves to Jf. 
in 1895. Til 1907 be transferred the equity of 
redemption to the plaintiff, who got into possession 
of the property. Subsequently to the transfer the 
mortgagee obtained a mortgage-decree against J. 
and in execution purchased tlie jjropcrty himself. 
Formal delivery of piissessioii was uiade to the mori- 
gageo, who afterwards sold the property to the 
tleferidaiii. The latter dispossessed the ]>laintiff, wdio 
tbcreupoii brought a suit to recover jjossessioii of the 
property: 

ihni the inortgage-deeree having been 
obtained againsi J. after the transfer of the etjuity 
of redemption Ui tlic plaintiff, the latter was not 
affected by the deenu*; [p. 607, eol. 2.] 

(2) that the deliviu-y of formal possession did not 
affect the plaintiff who was no party to the decree, 
ami that, therefore, lu*. was entitled to recover posses- 
sion of the property. []». (K)7, col. 2.] 

Appeal against the decree of the OfiS^iiating 
Subordinate Judge, Bara Banki, dated the 
30th March 1917, confirming that of the 
Munsif, Ram Sanehighat (Bara Banki), dated 
1 1th December 1916. 

The Hon’ble Mirzi Sami Ullah Beg, The 
Hon’ble Syed Wazir Hasan and Mr. M, Wasini, 
for the Appellant. 

Messrs. Mujiaha Husain and II, N, Misra, 
Babu Bisheshwar Nath Srivastava and Syed 
AH Mohammad, for Respondent No. 1, 

JUDGMENT. — This second appeal has 
sprung out of a suit in ejectment brought 
by the plain tiff- respondsnt Syed Asghar 
Husain for recovery of actual possession of 
certain groves situated in a village called 
Sewan, There were five defendants implead- 
ed in the case, and it is necessary to set 
out some of the facts in order to show how 
these defendants came to be interested in 
the proceedings. The groves in question 
belonged to a man called Jagannath, who 
in the year 1895 made a simple mortgage 
of them in favour of one Manna Lai. Manna 
Lai has died since and was represented in 
the suit by the 4th and 5th defendants 
Husaini and Hannman. A suit was brought 
upon this mortgage and a decree was ob- 
tained upon it in the month of November 
1908. It is admitted that the only defend- 
ant impleaded in that case was the mort- 
gagor Jagannath. After the decree the pro* 
perty was sold in execution and was bought 
by the representatives of the mortgagee on 
the 25th of October 1909. Later on, that is 
to say, in the month of March 1910, formal 
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delivery of possession was made to the pur- 
ohasers. The 4th and 5th defendants sub- 
sequently sold their rights in the property 
to the third defendant Syed Tasadduq Rasain, 
who was the principal oontesting defendant 
in the present case and who is the appel- 
lant before me. Subseqaeiit to the mortgage 
which he made in the year 1895, Jagan- 
nath sold his equity of redemption in these 
groves to the 2nd defendant Zakir Husain. 
This transfer was made in the year 1907, 
and in the year 1915 Zakir Husain sold 
his interest in the property to the plaintiff 
Asghar Husain. The plaintiff came into 
Court alleging that he and his predeoessor«in- 
title had been in actual possession of the mort- 
gaged property since the date of the transfer 
of the equity of redemption by Jagannath. It 
was alleged that subsequent to the 6th of 
January 1-^16 the third defendant, that is, 
Tasadduq Husain, had unlawfully taken antual 
possession of the property and had cut down 
trees. The plaintiff claimed that he was 
entitled to the actual possession of this pro- 
perty and that Tasadduq Husain had no right 
to actual possession, and he, therefore, asked 
for a decree for damages in respect of the 
trees which had been cut down. 

It has not been disputed before me that 
the plaintiff in the present suit is entitled 
to possession. But the position taken up by 
the defendant-appellant is that the pUintiff’s 
right is only a qualified right and that as 
the defendant-appellant is in actual posses- 
sion of the property, he is not liable to be 
turned out by the plaintiff until the plaintiff 
has offered to pay the sum which is due in 
respect of the charge held by the appellant 
on the property. 

The Courts below have both held that 
the plaintiff was entitled to actual posses- 
sion, that the appellant here has no right 
to actual possession and that consequently 
the plaintiff was entitled to a decree. 

After hearing much argument in the case 
and considering what judgment should be 
given, 1 have come to the conclusion that 
the decision of the Court below is perfectly 
oorreot. The only matter for oonsideration 
28 which of these two parties is entitled to 
actual possession of this property. We start 
with the admitted fact that in the suit 
which was brought to enforce the simple 
mortgage executed by Jagannath in the year 
1895 the only defendant was the mortgagor 
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Jagannath. It is now clear that at that 
time Jagannath had disposed of all his 
interest in the property in favour of the 
second defendant Zakir Husain, who was the 
predecessor- in -title of the present plaintiff. 
It consequently follows that the decree for 
sale, which was obtained upon the basis of the 
simple mortgage, in no way affected the rights 
of the transferee of the equity of redemption 
and that under the execution proceedings 
and the delivery of formal possession which 
took place in the course of these proceed- 
ings the representatives of the mortgagee, 
who had purchased the property in execu- 
tion, had no right whatever to immediate 
and actual possession as against the transferee 
of the equity of redemption, it is now well 
established that formal possession, the nator? 
of which is described in Order XXI, rule 96, 
is DO possession at all as against any party 
whose rights are not affected by the decree. 
This has been laid down in a long series of 
rulings ; one of these, to which reference may 
be made, is a decision of the Calcutta High 
Gonrt reported as Jiuna/ii v, Bunwari Lai 
Sahu (1). The Courts below have found as a 
matter of fact that after Jagannath transfer- 
red the equity of redemption in the year 
1907 the transferee, that is Zakir Husain, 
was in possession of the property and there 
is documentary evidence on the record to sup- 
port this finding. Certain IChasras were pro- 
duced, which demonstrated that Zakir Husain 
was recorded as being in actual possession 
between theFasli years LI15Bnd ld20. After 
the year 1320, for some reason which was not 
explained to the satisfaction of the Courts 
below, the entry in the Khasra was altered. 
There can, I think, be no doubt that the 
finding as to actual possession is in every 
way justified. It is to be remembered that 
the mortgage which was executed by Jagan- 
nath in 1895 was a simple mortgage and 
conferred no right of possession upon the 
mortgagee. Consequently when Jagannath 
transferred the equity of redemption in the 
year 1907, it must be taken that he was 
entitled to transfer actual possession of the 
property and that such possession actually 
followed the transfer, and so it appears to me 
to be well established that the person in 
actual possession of this property was the 
transferee of the equity of redemption and 

(1) It C 993; r> Ud. Dec. (if. s.) t6l>. 
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hif» succeeflor in-title. As agrainst him, for 
the reasons I have already given, the formal 
delivery of possession which was effected in 
favour of the auction- purchasers was of no 
avail whatever and did not amount to any dis- 
turbance of the possession of Zakir Husain. 
Now we find it proved that the defendant- 
appellant is in actual possession of the groves 
and that he has cut down trees and for 
the reasons just given, it must be held that 
his possession is that of a trespasser. He 
has got no right to resist the claim brought 
by the present plaintiff for restitution of actual 
possession. As regards any remedy which 
the defendant-appellant may have in view 
of the fact that be is the representative of 
the auction- purchasers under the mortgage 
decree, all that reed be said is that his 
rights, whatever they were, liave been ex- 
tinguisl ed by limitation. Jt is no longer 
possible for him to bring a suit for sale In- 
asmuch as a period of 12 years has expired. 
On the other hand, he cannot be allowed 
by his own wrongful act to take possession 
and to resist the suit of the plaintilT, who 
was in actual possession, for the purpose of 
enforcing any claim he may have had 
as the representative of the mortgagee. To 
allow that would be to allow a party 
to take advantage of his own wrong. 1 
am quite clear, therefore, that the defendant- 
appellant here has no right to remain in 
possession of this property and to call upon 
the plaintiff to redeem it. The case has 
been properly decided. The appeal fails and 
is dismissed with costs. 

Ji ppea I dum issed. 


madhas high court. 

Civil Afffal No. IST) of 1915 

AND 

Civil Miscellaneous Petition No. lOOS ok 
1917. 

December 19, 1917. 

Freseni: — Mr. Justice Abdur Rahim 
and Mr, Justice Napier. 
KATHIRAYASAMl NAlCKfclR— Plaintiff 

— ArVELLAKT 
versus 

Dewan Bahadur V, RAMABADRA NAIDU 

AN D OTHERS — D E F EN D AN TA — R R S DO N DENTS 

iUiH Prvredvn' Code (.4r/ r <tf jQOSi. 47, 0. 


XKIf y. 90 — Sale in execution of mortgaye^deccee — 
Prupertics not inchi icd in fialc-ccrtificate^ delivery of, 
to purckaser — Snii hy iriorfijayor for iv-didivccy^ mnio’ 
(itinobilif g of - Suit, irhcthcr cun he converted into 
itpplication under K. 47 

Wlifro, uiidur 11 .sulo in «*xt!!cut ion of a mort- 
gago doeroo, IhiuIk nol iticiutiod in tlio sale eortiiicate 
Lilt which by mistuko arc assinnod to bo so includ- 
ed aro (lolivcM’od to ilio ninvliasor, the »nortgagor 
eaunot claim their ro-dedivory l>3" n soparato suit. 
The question whetlier the lands so delivered im* 
eorreetlx' ineliidod in tin* sale C(*rtifieat(^ or not e.Mii 
only ho doterrnined l)y I lie ovoenting Court on sin 
iippli(*:it ion under section 47, Civil Procroduro Coilo. 
Lp. <’ 0 .*, c«)l. - •] 

An ordiT diivnding 4lclivorv of ]>ossi‘Ssioii to a 
]iiirehaser iituhn- Order XXI, rale 96, Civil Proetalnre 
tN>d(\ i-* a judieial order. ■ p. dlO, 00 !. 1.] 

A suit eannoi lie t real od as an (‘xeeution sqipliesi* 
tioii \vh«*n‘ thi‘ olTi'rt of doing so would ho tc) pro- 
jadiee ilie delVndani. in his plea of liinitalion, 
ip. 6 0, eui. 1. ! 

Appeal against the decree of the Court 
of the Temporary Subordinate Judge, 
Ramnad, at Madura, in Original Suit No. 
.*!() of 1 914 (Original Suit No. of 1911 
on the lile of the Court of the Subordinate 
Judge, Madura). 

Civil Miscellaneous Petition by the appel- 
lant in the above Appeal No. 155 of 19i5, 
praying that in the oiroumstauces stated in 
the affidavit filed therewith tlie High Court 
will be pleased to issue an order directing 
that “No. 2602’’ be amended as “No. 2i0l” 
in Schedule * C” of the plaint in the 
case. 

Mr. K, V. Krishna swLiray Aiyar, for the 
Appellant. 

The Hon’ble Mr. N. Srinivasa Aiyangar, 
(Advocate- General), (with him Mr. K. Rajah 
Aiyar), for Respondent No. 1. 

Mr. T, Narasimha Aiyang ir^ for Respond- 
ent No. 2. 

Appeal No. 155 of 1915 coming on for 
hearing on 23rd and 26th of February 1917 
before Mr. Justice Abdur Rahim and Mr. 
Justice Srinivasa Aiyangar and having stood 
over for oonsderation till the 7th of March 
1917, the Court delivered the following 

JUDGMENT. 

Srinivasa Aivanoar, J. — The plaintiff’s 
father Kadiriyasami on the ]5tb September 
1893 mortgaged to Sabapathi Chetty, the 
2nd defendant, what may generally be 
termed the Zernindari Estate of Doddappa- 
naikanur. The mortgagee sued to enforce 
his seourily in Original Suit No. 3 of 
1901 on the file of the District Court of 
Madura and obtained a decree for sale 
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on October Ist., liOl. He transferred the 
decree on May 28th, 1906, to Mr. R imabhadra 
Naido, the 1st defendant, who executed 
the decree, brought what presumably were 
the mortgaged properties to sale and pur* 
chased them himself after obtaining the 
necessary sanction from Court. Kadiriyasami 
Naicker, the mortgagor judgment-debtor, 
however, died before the final execution and 
sale. The Ist deleudant after his purchase 
obtained a sale- cert ifir'ate from Court and 
got possession of the properties which it 
was assumed he purchased. The Z imindari 
of Doddappanaikanoor consists of the 2 
villages of Doddappanaikanoor and Sempatty 
together with their hamlets. In the said 
two villages there are ayan punja garden 
lands of about 9462 kulis (a kuli is about 
5/Hh of an acre) besides waste lands, hills 
and forests which the mortgagor owned as 
Zamindar. Besides these, there were 
(home-fam) lands in which the Zemindar 
was entitled to both the u arums. The 
total extent of such pannai lands in the 
Zemindari is in dispute and it is difficult 
to ascertain it from the evidence on the 
record. 

The question in dispute in appeal is 
about the extent of pannai lands purchased 
by the 1st defendant in the Court sale. 
According to the plaintiff, an extent of 
226 kulis^ which at the time of I he mort- 
gage to Sabapathi Chetti was admittedly 
in the possession of one Kamulamnial, the 
widow of the predecessor of Kadiriyasami, 
was not included in the mortgage or the 
suit or the decree or the execution- sale 
and did not pass to the 1st defendant as 
purchaser; while according to the Ist de- 
fendant, the said lands and in fact all the 
pannai lauds within the geographical limits 
of the Zemindart, wli ether in the possession 
of Kadiriyasami, the Zsmindar, or not, were 
included in the mortgage and were there- 
after included in the suit and the decree and 
were sold. 

[His Lordship next discussed the evidence 
and oonoladed: — ] 

I, therefore, come to the conclusion that 
the sale did not include the 226 kulis, though 
it is true that the Ist defendant and the 
mother of the plaintiff were under the 
mistaken impression that they were so 
inoladed. 


It remains now to deal with another 
contention of the Ist respondent. Though 
the sale-oertifioate did not include the 226 
kuUs^ it appears to bs true that the binds 
on which there were encumbrances were 
placed in the possession of the 1st defend- 
ant under section ^-119 of the old Code 
of Civil Procedure, by an order of Court — 
see Exhibit 111 (a) at page 8j of the 
printed papers. Among the properties so 
delivered are 6^ and odd kulis out of the 
226 kulis subject to encumbrances created 
by Bommuthayi after the date of the mort- 
gaged decree for the purpose of raising 
money to pay the mortgagee decree- holder 
as stated above. The 1st respondent’s con- 
tention is, whether the sale certificate in- 
cluded these lands or not, inasmuch as by 
an order of Court the 1st defendant was 
placed in possession (though such possession 
was symbolical) of a portion of these lands 
in the purported execution of the sale- 
certificate, the only Court which can de- 
termine whether the lands so delivered 
were included in the sale-certificate or not, 
was the Court which was executing the 
previous deoref; and that can he done only 
on an application to that Court and not 
by a separate suit. 1 think we must give 
effect to this content i in. It has been held 
in several oases in this Court that ques- 
tions arising between the decree- holder 
purchaser and the judgment-debtor as regards 
the properties directed to ha sold by the 
decree and purchased in execution sale are 
questions relating to the execution of the 
decree and must be determined under section 
47 of the Code. The latest of such oases 
is Ounniah Vttncataohalapalhy Aiyar v. 
Fernmal Iyer (1). Mr. K. V. Krishnasamy 
Aiyar for the appellant contends that there 
is no case in which the question as to 
what passed under the sale, apart from the 
question of the validity of that sale, was 
held to be a matter relating to execution 
under section 47. That may be so, but I 
see no reason to think that questions such 
as we have here are not questions relating 
to execution. The series of sections re- 
lating to obstruction by judgment -debtors, 
to possession being given to a decree holder 
or to a purchaser in execution of a decree 

(1) 13 1ml Cae. 188; (ltn2) M. W. N. 44; 10 M. b. 
T. 527. 


39 



610 


INDIAN CASJBS. 


[1918 


kATHIKAYASAMI MAICKER t*. KAMABAllRA NAlDU. 

all assume that the .iud^raent- debtor is to 
oome in by way of an applicaii )n in exe- 
cution proceedings if be was not sati^Hed 
with either the delivery of possession or 
with the order directing the sale. The 
order directing delivery of possession to a 
purchaser under section 319 of the old (/ode, 
which corresponds to Order XXI, rule 96, of 
the present Code, is a judicial order — see 
Pran Krishna Dhar v Juramoni OhowlcidaT 
(2). The appellant asked that his present 
suit should be converted into an application 
under section 47 of the Code. But it is 
to be observed that any application on the 
date, when the present suit was instituted, 
to rectify any error in the proceedings in 
execution of the mortgage decree would 
be barred by limitation, as more than three 
years had elapsed since the date of the 
order of the delivery of possession, and 
the Limitatinn Act of 19C8 does not extend 
the time for making the application on the 
ground of minority, though under the 
Ijimitation Act of 1877 such a disability 
would be taken into account in computing 
the period of limitation. In Chidambaram 
Ghetty V. Karuppnn Chetiy (3) this Court 
decided that the new Limitation Act applied 
to applications of this sort and that a person, 
who by reason of minority would have an 
extended period of limitation under the old 
Act for making an application, cannot after 
the new Act came into force claim the 
benetit of the exemption under the old 
Act. 

Following that decision L hold that the 
plaintiff is not entitled now to ask us to 
convert his suit into an application. 

A technical objection was taken to the 
frame of the suit by the Ist respondent. 
It was said that the plaintiff did not ask 
for possession of these 226 kulis of land 
but asked only for an injunction, and in- 
asmuch as he was not in possession at the 
date of the suit, hia suit should be dismissed 
as he has not prayed for the proper relief. 
No such objection was taken in the lower 
Court and we are not inclined to uphold 
his oontention. If necessary, the plaintiff 
should be given permission to amend the 
prayer in the plaint and we think he is in 

(2) 1 Ind. Crs. 4.^0; 13 0. W. N. 694. 

‘3 8 lud. Cas 543/ M. 678? (1910) M. W. N. 
711, • 9 M. L. T. 76. 


the circumstances of the case entitled to a 
decree f«'r poFset-sion of the ImiiHs not 
covered by the Fale to the 1st deiei dai«t, 
except the G8 6 3 kulis which the plaintiff 
is not entitled to recover by a separate 
suit. The lands so excepted are those 
described in Schedule 1) of the plaint. The 
plaintiff will also be entitled to mesne 
profits on the lands now decreed to him. 
That will be the decree in the ap^eal. 
The plaintiff and the 1st defendant will 
pay and receive proportionate costs both 
here and in the Court below. 

1 ought to draw attention to the fact 
that the tranalfition of the portion of Bx- 
hibit II (/) which contains the description 
of the properties mortgaged, which is the 
most important portion for the purpose of 
this appeal, is incorrect. 

Audur Hahim, J. — 1 agree. 


The appeal having been posted to be 
spoken to on dth April 1917 and the Mis- 
cellaneous Petition corning on for hearing 
on the same day before Mr. Justice Abdur 
Rahim and Mr, Justice Srinivasa Aiyangar, 
the Court made the following 

ORDER. — We think it better to have a 
report after enquiry by the lower Court on the 
point in dispute between < he parties raised 
in Civil Miscellaneous Petition No. lt.08 
of I9i7, namely, whether ’*No. 2802” in 
Schedule C of the plaint is a mistake 
for * No. 280l” and whether what is claimed 
in Schedule K is really **No. 2801.” Time 
for the submission of the report will be till 
the re-opening of this Court after the ensuing 
sum^i^er recess. 


In compliance with the above order, the 
Temporary Subordinate Judge of Ramnad 
at Madura submitted the following 

REPORT. — 1 have been directed by the 
High Court to report whether No. 2802 in 
Schedule C of the plaint is a mistake for 
No. ;i80I and whether what is claimed in 
Schedule HI is really No. 2801. 

On the above evidence, therefore, I have 
no hesitation in saying that the paimash 
No. 2802 in plaint Schedule C is a clear 
mistake ior paimash No. 2b01. 

The laud claimed in Schedule E is 
waterspread or the tank- bed and the extent 
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given U 20 Defence 1st witness, 

the K irnam, says that the piamash No. of 
the tank beH is 2802 and its extent is 20 
kuUs. So, his evidence places the matter 
beyond all doubt, and, therefore, what is 
claimed in Schedule E is really not 
No. 280 i but paimash No. 2802, I find 
the point accordingly. 


The Appeal and Civil Misoellaoeous 
Petition coming on for hearing after the 
return of the report of the Temporary 
Subordinate Judge of Ramnad at Madura, 
in compliance with the order of Court 
dated the 4th April 1917, the Court delivered 
the following 

JUDGMENT. — We accept the finding and 
the plaint will be amended in accordance 
with it and the decree will follow. 

The appellant will bear the costs of the 
1st respondent in this petition. 

M. c. P. 

Decree modijied. 


CALCUTTA HIGH COURT. 

Appjcalfkom Appellatb Ueckge No. 1015 
OF 1916. 

April 11, 1918. 

Present: — Mr. .lustioe Pletcher and 
Justice Sir Syed Shamsul Huda, Kt. 
SANCHIRAM I)E BAHARl -Defendant- 
Appellant 
versus 

Sreemufty HARA PRIYA THAKU- 
RANI AND oruERs — R espondents 

Landlord and teiutut — Leasfc in consideration of H(?r- 
vices — Option of landlord to accept money-rent in lien 
of services or to eject tenant — Landlord^ right o/, to 
eject on tenanCs refusal to perform services. 

Where a loaso was fp*aiitncl prior to the date of 
the Bengal Tofnincy Act in consideration of the 
tenant iindortaking “tr) render those services w'hich 
his predecessor had rend 'red in the house of the la id- 
lord’s predecessors and to duly perform those which 
he would be required ro d > in the landlord’s house at 
the time of marriages”, witli an option to the land- 
lord, on the tenant’s failure to perform tho services, 
to recover Re. 2 ns rent in lieu thereof or to eject tho 
tenant: 

Ueld^ that the lease was a perfectly good one and 
under its terms tho Iaudlr)rd was not bound to accept 
Rs. 2 in lieu of tho services, but was competent to 
eject the tenant, in the event of tho latter's refusal 
to perform the services. Cp. 612, col. 2.] 


Appeal against the. decree of the Addi* 
tional Subordinate Judge, Chittagong, 
dated the 2 /th March 19 6, reversing that 
of the Officiating Mau'^if, Additional 
Court, Patiya, dated the iSch November 
1914. 

PACTS appear from the judgment. 

Babu Mohini Mohan Ghakrahurtty (with 
him Babu Phanindra Kumar Sinha), for the 
Appellant. — Plaintiff’s case is that the defend- 
ants are her service tenants and that they 
refused to perform certain services which 
they were hound to perform according to the 
term^oi h huhuliy at executed by the defend- 
ants, and, therefore, they are liable to be eject- 
ed The defendants pleaded that they were not 
service tenants but were mokarart istimrari 
ryots. The Trial Court found that the 
tenancy created was an ordinary one and 
not a servioe tenancy and dismissed the 
plaintiff’s suit. The lower Appellate Court 
decreed the suit, holding that the tenancy 
was a raiyati tenancy with quit rents burden- 
ed with servioe and the performance of 
services formed the consideration or condi- 
tion for which the tenancy was created and 
was not an ahwab^ vague and indefinite. 

The kabuUyat would show that defendants 
agreed to pay Rs. 4 for the lands in suit, 
out of which Rs. 2 was to be paid in 
ca.sh and for the balance Rs. 2, defendants 
were to work on begar (gratuitous labour) 
for 4 days in every year and if this 
beg'^r (gratuitous servioe) were not per- 
formed, the plaintiff would be at liberty 
to realise Rs. 4 in full and also damages. The 
male as well as the female members of defend- 
ants* house from generation to generation 
would have to perform those services in 
the house of the plaintiff, as they were 
doing from before and would also perform 
services at the time of marriage in the 
plaintiff's bouse. 

The services reserved are vague and in- 
definite, because the kahuliyat states that the 
executant is to render those services which 
he and his females used to render on the 
occasion of marriage ceremonies. The 
services claimed by the plaintiff are in 
the nature of an ahwob. I rely on a case 
reported as Apurna Ghurn Qhose v. Kasam 
All (l). No doubt, the tenancy came into 
existence before the passing of the Bengal 

(1) 10 C. W. K. 627; 4 C. L. J. 627. 
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Tenancy Act, but in eases of permanent 
tenancies created before the Bengal Tenancy 
Aot section 17 9 nf the Act would not 
empower the landlord to recover any 
abwah from the tenant. 

[Sham&u^ Hcda, J. — The kabuliyat “If 
you fail to render the gratuitous services 
on requisition, then 1 shall be oom- 
petent to recover the value thereof as a 
part of the rent.’*] 

f F letcher, J. — If on consideration of those 
services the lease was granted, it is a good 
lease.] 

The rate of interest at the rate of one 
anna per rupee per month in case of 
default is exorbitant and ought ii.ot to 
have been allowed by the lower Appellate 
Court. The rate comes to 75 per cent, 
and is. therefore, penal. There are oases 
on this point and I rely on Upendra Lai v. 
Ataulla (2) and Basunia Goomar Bay v. 
Bakifu Mulluh (3). 

[Fletcher, J. — The oases cited are under 
the Bengal Tenancy Act. The question as 
to rate of interest was not taken before 
the lower Courts.] 

If it is considered penal, it can be 
reduced here.] 

Babus Khitish Chundar Sen and Probhat 
Ohunder Butt, for the Respondent, were not 
called upon in reply. 

JUDGMENT. — This is an appeal by the 
defendant against the decision of the learned 
Subordinate Judge of Chittagong, dated the 
27th March 1916, reversing the decision 
of the Munsif at Patiya. The suit w^as 
brought for ejectment on the ground that 
the defendant refused to render the per- 
vioes that he was bound to render under 
the terms of a lease. The case that the 
defendant set up was that he was not bound 
to render any services, and the only question 
is whether on the terms of the lease the 
defendant is liable to be ejected on refusal 
to perform the services he agreed to render 
to the landlord. In the lease, the rent is 
stated to be Bs. 2 and the supply on 
requisition of four persons to do gratuitous 
labour. The lease then recites, “ You will 
regularly render these services which your 


(2) 36 Ind. Oas, 404; 21 C. W. N, 108. 

(3) 3 C. W. N. 36; 26 C. 130; 13 Ind. Dec. (n. s.) 
687. 


predecessors have rendered in the house 
of my predecessors and will duly perform 
tho3e which you are required to do in my 
house at the time of marriages*’. This 
lease is dated prior to the date of the 
Bengal Tenancy Act. That such a lease 
is good there seems to be no doubt where 
the tenant was given the lease in considera- 
tion of his performing certain particular 
services. There is no reason in this case 
why, if the tenant does not wish to per- 
form the services, he should not give up 
possession of the land. 

Then it is said that the tenant can get 
rid of the requisition by paying Rs. 2 
in lieu of it. 

It is quite true that the lease gives the 
landlord an option either to recover Rs. 2 
as rent if the tenant fails to perform 
his services or to eject the defendant. 
The landlord is not bound to aooept Rs. 2 
under the terms of the lease. He can eject 
the tenant in the event of the tenant re- 
fusing to perform the services. Nothing 
has been shown to us why a lease in 
consideration of the performance of such 
services is not a perfectly good lease. 

Then it is said that the contractual rate 
of interest was penal, namely, the interest 
which was stipulated for if the defendant 
made default in the payment of Rs. 2, 
the money rent that was reserved by the 
lease. There in nothing to show that the 
rate was penal. The contract was made 
before the Bengal Tenancy Act and the 
parties were at liberty to make any stipu- 
lation they thought fit. Because the interest 
is high, it does not follow that it is penal. 
Many contracts contain a stipulation for 
interest at a rate going to a considerable 
amount. Because certain learned Judges 
in ouo case came to the conolusion that 
the rate of interest in that particular 
case was penal, it is no ground for 
sayiug that all the rates of interest in other 
contracts, where the rates contracted for are 
as high as the one which the learned Judges 
held to be penal, are also penal. It is not a 
pure question of law whether the rate 
mentioned in the contract is or is not penal, 
It involves a oousideration of the facts. No 
facts were considered in this respect in either 
of the Courts below and it is much too late 
now to raise the question as to the rate of 
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interest, wbioh the parties deliberately cou* 
traeted in 1883, being penal. 

The present appeal fails and is dismissed 
with costs. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Fir.^t Civil Appcal No. 127 or 1916. 

July 19, 1917. 

Present : — Pandit Karibaiya Lai, A. J. C. 
Sheikh MUBARAK ALI and othkkis 
— DfiPLNDAMTS — ApPEliLAMTa 
versui^ 

Lala QOPl NATH— Plaintuf — 
Respondent. 

Utinfniwn Act of 1908J, sk. 20, 2}^Lhnitotio}i, 
saving of-^fnlcrcstf payment of~>C(Kmortgagorj pog- 
ment hy^ 'ivhcther binding on other co-ono bf-tgors^ 
Jitortgage--'Conlract giving otic of trrn options (o moii^ 
gaQec--~-Moi'fgagec, position of-^ii^aivor as to one option^ 
effect oj — Iniiitrestf default in jHiginrnt o/‘, uniredf *:ffect 

Wlicro i>Mymf'nt of intoroKl us 8iidi is made bv ono 
of Several co-wortpaifors, «uch cannot, in 

viow c»f soi'tioii 21 of Uk* bimitatioii Aft save liiuitn* 
tion iiiidor .section 20 of tlml Acl. cxcepi. a.s against 
tiial co-morfii^^agor, iiiiloss it is shown that the otlu^r 
CO- mortgagors autlmriseil tho paymnit. [p, 614, 
col. 1.] 

A contract which givo8 ilio mortgagoc on<» of two 
options does not biiul him to oitber of tho in, if In* 
choosofl to stick to tho otiior; iu otlior words, it is 
ojwn to him to waive thi^ bonclit of an ncfcloration, 
if the ooiitriict loaves him sucli nn option; ami 
that option cannot be taken away by Statute, 
niiless tlioro is atiylhiug to show that iho grant <if 
siidi an option is illegal or forbidden by k^\. [ p. 6 15, 
col. 1.] 

For oxaiuplo, whore a mortgage -deed provided for 
the ropayinoiit of the principal with iiiicivsi. in 12 
yaars and further KfcipuUited tiiat. if th«> mortgagors 
failed to pay interest regularly every y<»ai', the 
mortgagee would beat libcny to sue f«)r tho recovery 
of the entire niouoy duo on the said deed bpf*»re tho 
expiry of the period lixi’d for nMlemptioii: 

Heliit that tho inorbgagrn* was ut liberty to waive 
the default in tho payrrijoit of iul-erost find to wait 
for ths expiry of tho ]>eriod fixed for redemption 
before bringing his action, [p. (5i4, col. 2 J 

Appeal from the decree of the Subordi- 
nate Jadga, LacknoNT, dated the 39bh Jane 
1916. 

Tne Hon’ble Pandit Gjkaran Mura 

and Baba Pwloo L d fur the Appol- 
lants. 


The Hon’ble Syed Warjr Hasan^ for the 
Bespondent. 

JUDGMENT. — Thia appeal arisea out ol 
a Ruit brought by the plaintifF- respondent 
for the reoovai y of mo aey due on a mort- 
gage, effected by Mubarak Ali and Warie 
Ali in lieu of Rs. 1,000 on the 26th 
April 1895, and a deed of further charge, 
executed by the same persons for Re. 800 
on the same date. Waris Ali died and is 
represented by defendants Nos. 2 to 4. 

The deeds aforesaid provided for the 
repayment of the principal sums secured 
thereby with interest at 14 annas per cent, 
per mensem, jompoundable yearly, within 
IH yearp; and one of the covenants in both 
the deeds was that if the mortgagors 
failed to pay the interest regularly every 
year or to fulfil the conditions comprised 
in the deeds of mortgage and further 
charged or transferred the mortgaged proper- 
ty or if the title of the mortgagors was 
disputed by any claimant or was found 
defective by reason of the existence of any 
prior incumbrance on the mortgaged pro» 
perty, the mortgagee shall be at liberty 
{ikhiiar hu) to sue for the recovery of 
the entire money due on the said deeds 
before the expiry of the period fixed for 
redemption. 

Mubarak Ali, one of the mortgagors, 
paid Rs. 250 on the 14th December 1899 
about the deed of mortgage and Rs. 41 
on the 25th March 1901 about the deed 
of further charge towards interest as 
such. These payments are not disputed. 
The mortgagee alleges that Mubarak 
Ali also paid on behalf of himself 
and the heirs of Waris Ali Rs. 30 on 
account of interest on the deed of 
moHgage and Rs. 20 on account of interest 
on the deed of further charge on the 26fch 
May 1907. The defendants deny having 
made any such payments. The Court 
below found against them and held that 
the claim was in any event within time 
from the date of those payments of interest 
as such. 

The evidence adduced in support of the 
payments consists of the statements of 
Laohhman Das, the son of the plaintifF, 
Kanjan, a servant of hi?, and Narayan 
Das, one cf Li^ former pe vants. Their 
statements are corroborated by the ao« 
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ooun^'bookB filed by the plaintiff* In the 
aooonnt-booka Rs, 50 are entered as having 
been paid by Mubarak Ali on behalf of 
himself and Waris Ali on the 26th May 
1907 about the two deeds in suit. The 
account -books do not say that the said 
payment was made towards the interest as 
«ach; but Mubarak Ali admits in his 
evidence that he did not pay anything to- 
wards the principal money due on the 
deeds in suit. The irresistible inference, 
therefore, is, apart from anything which 
Narayan Das says on the p* int, that the 
payment in question was made towards 
the interest due on the said deeds. 

That payment cannot, however, save 
limitation except as sgainst Mubarak Ali, 
if the claim was otherwise barred by 
time, because there is no satisfactory 
evidence to show that the heirs of Waris 
Ali authorised the said payment. The 
decisions in Krishna Chandra Saha v. Bhairab 
Chandra Saha (1), Domi Lnl SaUu v. 
Rcsh'^n Dohay (2) and Velayudam 1 illai 
V. Vaithyalingam Filial (3) do not apply, 
because the mortgages in those oases were 
made by single individuals, and the persons 
against whom the payments were sought 
to be proved as saving limitation were 
persons who had derived their title from 
the mortgagor. Section 20 of the Indian 
Limitation Act (IX of 1908) allows a 
fresh period of limitation to be computed 
from the time when the interest due on 
a debt or legacy is paid as such before 
the expiration of the prescribed period by the 
person liable to pay such debt or legacy. 
Where such debt or legacy is payable hy 
several persons either as joint contiacfors, 
partners or executors, section 21 declares 
that nothing in the preceding section shall 
render one of such persons chargeable only 
by reason of the payment made by or by 
the agent of any other or others of them. 
The suit was filed within 12 years from 
the date of the expiry of the period fixed 
for the redemption of the mortgage and 
further charge, and as regards the heirs 
of Waris Ali the important question for 
consideration arises whether the plaintiff 
was at liberty to waive the default in the 

(1) .S2 C. 1077; 9 C. W. N. 868. 

(2) 33 C. 1278; 11 C. W. N. 107. 

(8) 17 Ind. Cas. 619; 12 M. U T. 610; 24 M. L. J. 

66 . 


payment of interest and to wait for the 
expiry of the period fixed for redemption 
before bringing his action. 

Article 132 of the Indian Limitation 
Act allows H period of 12 years from the 
date when the money sued for becomes 
due. But no money can become due, where 
there are covenants of an alternative 
nature, by reason of the failure of one 
of them, if the mortgagor chooses to waive 
its benefit. In Kishori Mohun Hou v. Ganga 
Bahu Behi (4), where a mortgage by 
conditional sale provided that on repayment 
of the principal but * itii interest in three 
years from the date of the mortgage, the 
land should be re* conveyed to the mort- 
gagor and contained a further covenant 
that upon default in payment of interest 
half-yearly, the whole principal and interest 
should become due, it was held by their 
Lordships of the Privy Council that the 
period fixed for redemption of the mortgage 
was not affected or altered by the co- 
venant in the deed of mortgage making, 
without reference to redemption, the v^hole 
principal become due upon failure to 
pay interest at a certain time. 

Ihe learned Counsel for the defendants- 
appellants relies on the decision in Oayi Din 
V. Jhuman Lai (5), wliioh follows the deci- 
sion in Beeves v. Butcher tb). The latter 
decision, however, rested on the terms of a 
contract which were of a peculiar nature. The 
contract there provided that the lender shall 
not call in the principal sum fora period of 
five years, it the borrower should so long live 
and should duly and regulaily pay the 
interest. The binding cbaraoter of that 
covenant depended on the borrower not 
dying earlier and making no default 
in the payment of the ii threat due; 
on the happening of either of those events 
that covenant ho^^ame automatically annul- 
led, and the further provision, contained in 
the deed, authorizing the borrower to call 
in his money, if default was made in ihe 
payment (f any quarterly interest, came into 
operation, as if the former covenant had not 
been in existence. The decision in Hemp v. 

(4) 2.^ C. 228; 22 1. A. 183; 6 Bar. I*. 0. J. 649; 6 
M. L J. 261; 12 Ind. Dec. (n. b ) 162 (P. 0.). 

i6j 28 Ind. Cas. 911; 37 A. 400; 13 A. L. J. 610 
(P. B.‘. 

(6) (1891) 2 Q. B. D. 609; 60 L. .1. Q. B. 619; 66 
li, T. 329; 39 W. B. 626. 
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Garland (7) aroFe out of an instalment bond 
to which Article 75 of the Indian Limitation 
Act is applicable in India. The provisions 
of that Article have no bearing on oases 
governed by Article 132. 

A contract which gives the mortgagee one 
of two options does not bind him to either of 
them, if he chooses to stick to the other, for 
as pointed out in Maharaja of Benares v. 
"Sand Rom (8), to tie up the creditor to a 
covenant inserted l ir his benefit, regardless 
of that to which he agreed for the benefit 
of the borrower, ‘‘would be to punish a 
crfditor for forbearance shown to his debtor 
and compel him to press his demands at the 
earliest opportunity and insist upon speedy 
and full satisfaction of his claim”. Section 
6‘^ of the Indian ( ontract Act (IX of 1872) 
authorizes every promisee either to dispense 
with or remit wholly or in part the perform- 
ance of the promise made to him. It is not, 
it is true, open to him to stop the 
running of the period of limitation, if it 
has once started. But if the contract gives 
him an authority to dispense with or remit 
the performance of a promise at a specified 
time or in a specified manner, or an option 
to refuse to avoid a contract, because a 
certain promise has not been performed at 
a specified time or in a specified manner, the 
limitation would not start running till the 
contract which he has refused to avoid is 
not broken; in other words, it is open to 
him to waive the benefit of an acceleration, 
if the contract leaves him such an option; 
and as observed in Ram Pan-had v. Qndro i9), 
that option cannot be taken away by Statute, 
uriless there is anything to show that the 
grant of such an option is illegal or forbidden 
by law, except by a clear and unequivocal 
declaration of an intent, such as the firvSt 
portion of Article 75 embodies. In Juneswar 
Dnss V. Mahahter Singh (10\ where a person 
engaged to pay the amount borrowed with 
interest on the day named and hypothecated 
certain land by way of security, with a 
condition that in the event of the said land 


(7) n843) B2 R R 42.3; 4 Q. B 510: 3 G. & D. 
402; 12 b. J. Q. B 134: 7 .lur. :-t)2; 1 14 E. R 0M4. 

(8) 29 A 4:i ; 4 A. b. J. .s: B; A. W. N- ^007) 139. 

(9) 40 Ind. Cas. 2.32; 20 0. C 132; 4 O. L. ,T. 341. 

(10) 1 U. 163; 25 W. B. 84; 3 I. A. 1; 3 Sar. P. C. J. 
58; 3 Suth. P. C. J. 222; 1 Ind. Dec. (n. s.) 105 
(?. C.) 


being sold in execution of a decree before 
the date fixed for redemption, the mortgagee 
shall be at liberty to sue at once for the 
recovery of the debt, and before the term 
fixed for repayment expired, the mortgaged 
land was sold in execution of a decree 
obtained by another creditor on a subsequent 
mortgage, their Lordships of the Privy 
Council in repelling the plea of limitation 
observed: - “Their Lordships must not bo 
supposed, in coming to this decision, to 
give any countenance to the argument of 
Mr. Arathonn that this suit would have been 
barred, if the limitation of six years under 
clause 16 had been applicable to it. They 
think, upon the construction of this bond 
there would be good reason for holding that 
the cause of action arose within six years 
before the commencement of the suit.” 
Their Lordships were inclined to consider 
that limitation would begin to run from the 
date fixed for payment and that the cause 
of action arose, that is to say, the money 
became payable, on that date and not on 
the date on which the hypothecated property 
was sold in execution. It is true that their 
Lordships did not consider it necessary to 
decide that point in the view they took of 
the period of limitation applicable to the 
case before them; but as pointed out by Banerji, 
J., in Gaya Din v. Jhuman Lai (5), an 
expression of opinion by their Lordships 
on a matter of that kind is entitled to great 
weight. In Sitab Ghrind Nahar v. Ryder 
MaVa (11), where a mortgage deed provided 
for the payment of the mortgage money by 
four instalments, the plaintiff to be at liberty 
in case of any default to sue either for the 
amount of that instalment or for the whole 
amount due on the bond, Banerji and Ram- 
pini, JJ., observed (page 285) that the 
right to enforce immediate payment on 
the happening ot the first default was 
optional with the creditor and might be 
waived, if he chose to do so. In Netta- 
ka'Uppa Goundan v. Kumarasami Goundan 
(12) effect was given to the privilege 
of the obligee not to exercise the option 
of payment before the specified date, if 
the interest was not regularly paid. In 

(U) 24 C. 281; 1 C. W. N. 229; 12 Ind. Dec. (n. •.) 
854. 

(12) 22 M. 20; 8 M. L. J. 167; 8 Ind. Dec. (n. b.) 

16 . 
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Narna v. Ammani Amma (13) it was 
held that a hypotheoatee was not bound 
to take advantage of a clause in his bond 
which entitled him to demand the principal 
money in case the default was made in 
payment of interest before its due date, 
and that a suit restricted to a claim to 
recover the principal and interest at the 
rate originally agreed upon was rot 
barred by time, if brought within 12 
years from the date fixed for the re- 
payment of the principal, but beyond 12 
years from the date of the first default in 
the payment of interest. 

The learned Counsel for the defendants* 
appellants relies on \he decision in Tvlshi 
Ham Shtikul V. Muhammad Hadi (Tt>, but 
the circumstances of that case were simi- 
lar to those of Dwarka Prasad v. Haja Ham 
(15), for the suit in each case was, on 
the true interpretation of the bond, be- 
yond time even from the date fixed for 
the payment of the mortgage money. That 
was the plea raised by the debtor in 
either of those oases and though the 
decision in the former of those cases went 
further than the defence, it made no differ- 
ence, because on the decision of the question 
how the period fixed for payment of the 
mortgage money was to be calculated thef>uit 
in either event would hav^ been barred by 
time. 

It is also contended that the principle 
of waiver recognised by Article 75 of 
the Indian Limitation Act cannot be ex- 
tended to Article 132. But the question 
is not one of extending the principle of 
that Article but of applying Article 132 
in the light of the terms of each con- 
tract. 

Article 132 cannot supersede or dis- 
regard a waiver authorized by contract, 
where it is made. A person is presumed 
to act for his own benefit, and the sub- 
sequent acceptance of part of the interest 
by the mortgagee, coupled with the admis- 
sion of Mubarak Ali that when be made 
the payment the mortgagee told him that 
it was not necessary for him to have 
made the payment and that he could 

(l«) 35 Jnd. Cas. 4IS; M. PSl; 4 L. W. 77; 20 
M. L. T. 17H;(]9ir)2 M. W. N. J2f; .SI M. L. .7. 
865. 

( 14 ) .S 2 Iriii. ( as. 551 . 

(15) hid. Ctts. 980- 13 A. h. J. 480. 


apply the money to his otter and more 
urgetit purpose®, shows that the mortgagee 
had deliberately exercised his option and 
chosen to wait till the time fixed for the 
payment of the mortgage money had expired. 
This is the cause of action on which he 
relied in the plaint and the claim was, 
therefore, within time. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

An-KAL ritOM AppKj.LATifi Dkckek No. 987 
OF 1916. 

April 11, 1918. 

Fresmt: — Mr. Justice Fletcher and Justice 
Sir Syed Sharasul Huda, Kr. 

JO&KNDRA NATH MITRA— Plaintiff 
^ Aipellant 
versus 

AFAR A PROSAl) MUKERJEE — 
Defendant — Respondent. 

landlord and land lord ayreetng to 

hcai\ ajfect of, 

AYImtc a liindlord l(!i out n teniiro at Hs. £l() per 
ainiinii iucluding tlio (‘essps: 

Held^ that the landlord clearly undertook by 
tract, us hetween liiinself a£id (lie h?fmre-)iolder, 
tJad lie would bear the cesseB. [p. til 7, col. 2.J 

Appeal against the decree of the Sub- 
ordinate Judge, 2nd Court, Burdwan, 
dated the 29ih January 1916, atfirming 
that of the Munsif, 2t-d Court at that 
place, dated the I5ih January 1915. 

FACTS malerial to the report will 
appear from the following extracts from 
the .judgroent of the lo^er Appellate 
Court: — 

The rnly ques ion in controversy between 
the parties in this appeal is whether plaint* 
iff is entitled to cesFes. 

The judgment of the learned Munsif has 
been read over. The arguments of the 
PJeadtrs tf both parties were heard. It 
appears fre m the pnfta granted by plaintiff’s 
prtdeetsfior in intereht to the defendant that 
the latter is to pay an annual jama of Bs. 90, 
including cetfecs. Apparently, therefore, 
plaintiff cannot get cesses under the con- 
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tract. The learned Pleader for the appellant, 
however, refers me to the decision in the 
case of Mohanund Sahay v. Saidunnemi Bihi 
(1). It appears that the learned Mnnsif 
considered the effect of this decision and 1 
quite agree in the view expressed by him. 
The circumstances which led to the contract 
embodied in the patta are peculiar. It 
appears that the defendant’s father held i 
mokurari jama of Ra. 12c? under the 
plaintiff’s predecessor. Owing to the out- 
break of malaria of a virulent type among 
the tenantry many of the tenants died 
while some deserted the village. Conse- 
qaenily there was a considerable falling off 
in the income of tl)e defendant’s father. 
He acoordinglv surrendered the jama. The 
plaintiff’s predecessor then remained in 
khas possession for sometime and saw that 
the income from the tenants was only 
As. 6J. He then persuaded the defendant 
to take fresh settlement at an annual 
rental of Rs. i 0 including cesses. The 
defendant vould sustain a loss of tts. ilO 
annually if he agreed to tlie terms proposed 
by the landlord, plaintiff’s predecessor. If 
under these oiroumstancea the defendant 
accepted the lease and the plaintift’’.s prede 
oesflor granted it, can it he reasonably 
supposed that the intention of the parties 
to the contract was that the defendant 
would bo called upon to pay ce.Mse.s in 

excess if any imposed in fnturt? in my 
opinion, having regard to the circumstances 
under which the lease was accepted by 
the deferjdant, the grantor of the lease had 
no idea of increasing the rent, or cea.ses 
and that is why the tern.. ‘ there will be 
no inc ease or decrease of the yuna thus 
fixed” was incorporated in the patta. It 
wa.s stipulated that the yuma would never 
be increased. As the \ama included rent 
as well as oesse«>, it vvas tantamount to an 
a IraiHsion of the grmtor of the pn^Ja that 
neither the rent nor the ce. sog would be 
increased. 

In this view I dismiss the appeal with 
costs and affirm the decree of tlie first Court. 

Babu Bepin Behari Qhoiet 7, for the Appel- 
lant.— The plaintiff is the appellant in this 
case, and the appeal arises out of a .suit for 
recovery of arrears of rent and censes. 
The defendant holds the l-ind under a 


mokarari lease at an annual rental of 
Rs. 90 with oessea. While the defendant 
was holding the lands there was a road- 
ceas re- valuation, in which the valuation 
was enhanced. The tenant defendant paid 
ceas at the enhanced rate for three years 
but thereafter he refused to pay the oess 
at the enhanced rate. The Courts below 
have erred in holding that the defendant is 
not liable to pay the cesa at the enhanced 
rate. The parties did not, at the time of 
the origin of the tenancy, think of the 
contingency which has now happened, and 
BO the defendant cannot get out of the 
statutory liability when there ia no contract 
to that effect. Under section 41 of the 
Cess Act the defendant is liable to pay the 
enhanced cess claimed, i.e., upon the profits 
which ho is now making. Refers to 
Mohanund Sahay v. Saidtinnesm Bihi (l). 

Dr. Sarat Chundra Eysack, Babu Bnrendia 
Kath Guka^ and Babu Norendra Nath 
Chowdhury, for Babu Bepin Behari Uhose //, 
for thf; Heeporident, liot called upon. 

JUDGMENT. - This ia an appeal by the 
plaintiff against the decision of the learned 
^Tubordinate Judge of Burdwan affirming 
the decision of the Mtin.sif of the same 
place. The plaintiff, who is the landlord, 
sued for rent the defendant, who was a 
tenure holder under him. The only question 
ill the appeal a.s it was in the Courts below 
i9. Is the defendant liable to pay the 
ceases or did tho landlord plaintiff under- 
take by the contract to bear that liability ?** 
It is a perfectly clear case, because the 
property was let rut at Rs. 90 per annum 
including the cesses. The laiidlorci might 
wisely or unwisely have agreed to that 
contract and it may be a misfortune that 
the cesses have been so considerably 
increased. But notwithstanding that the 
landlord clearly undertook by contract as 
between himself and the tenure- holder that 
he would bear the res.^es. That being so, 
the view adopted by the learned Judge 
of the lower Appellate Court i-? correct. 
The appeal fails and is dismissed with costs. 

Appeal dismissed. 


(I) SC. L. I 12 C. W. N. 154, 
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VATBU CHAN# P. PABAS RAM. 

PUNJAB CHIEF COUET. 
Secord Civil Appeal No. 1796 op 1917. 
March?, 1918. 

Present-.- Mr. Justice Shadi Lai. 
FATEH CHAND- Dependant— 
Appellant 


versus 

PARAS RAM AND ANOTHER— Plaintipps— 
Respondents. 

.4W (r of ISRE), 4l-8umuiM<»t of ease, 
■oxen! bu ogree>ne«t, xeheiher extiugmstxes e>sement- 
Transfer, sale execolio,,, xehelher ,s-Rule agax.a-t 

out prod into iin iiRroeniont with one .V , by 
wliioli the latter ailioittod tbo former’s ri^bt to dis- 
charjfP mill wiiior 011 10 tlio lattor’s hmiso, and the 
plaintiff aKieed not to exeeroise tbo riKbt so long as 
N or Viis dcHCOinlants n'lnainod owiiurK of tht* howH©; 
if’ howevor, the house was transferrod, plaintiff was 
to ivBume the onjoyineiit of the easeiueiit. .1 he house 
was sold in exeution of a decree and was purchased 
by the defendant who had notice of the a.i?roement 

HM 1 \} that the sale in exi'cution was a transfer 
within the TnOMiiinf- of the agreement ; [p. col. 

2 "I 

‘■'(2) tbal tbe plaintiff, having purchased the honse 
with his eyes open, could not Is! allowed to plead 
that he was not bound by th<^ contract ente^red into 

br his predose^sor-in interest : [P- ^t**, ool. J.J 

■ iR) that the rnle against perpetuities had no npiih- 
oation to the case, fp col. 2. j 

An easoiuont is not extinguished by oessation ol 
user where the <;ossatioa is in pursuance of a con- 
tract between the dominant and servient owners, 
[p. 61N, col. 2 J 

Second appeal from the decree of the 
District Judge, Amballa, dated the 

20th April 1917, oontirming that of the 
Mnnaif, 2nd class, Jagadhri, District Amballa, 
dated the 10th February 1917, decreeing 
tbd claim. 

Lala Jogan Nnth and Bakhshi Tek Chand, 


for the Appellant. 

Mr Jfii Gopfd Sethi, for the Respondents. 

JUDGEMENT. — The facts of the case 
are correctly stRted in the judgments of 
the lower Courts. Briefly, the plaintiffs’ 
ancestors entered into an agreement on the 
S'st of .lanuary 1866 with one Nanun 
Singh, the then owner of the hou.‘»e of the 
defendant, by which Nanun Singh admitted 
their rig»U. to discharge their water through 
two paruulns on to the defendant’s houne, 
while the oiher side agreed not to exerise 
it so long as Nanun Singh ( r his descend- 
ants remained owners of the house. If, 
however, the house was transferred, then 
they would have a right to resume the ^njoy- 
ment of their easement. The honse of 
Nanun Singh has now been sold in execution 


of a decree to the defendant-appellant, and it 
is perfectly clear from the order of the 
executing Court, dated the 26th April 1916, 
that the defendant was duly informed of the 
agreement in question and purchased the 
property with his eyes open. In these 
circumstances he cannot plead that he is 
not bound by the contract entered into by 
his predeoessor-in-interest. 

There can be no manner of doubt 
that this suspension of the user by the 
dominant owner does not extinguish his 
right of easement. As pointed out in G d* 
dard on Easements at page 2o9, a suspension 
of user by agreement, or the temporary 
substitution, by agreement or for con- 
venience, of another way for that to which 
the right is claimed, is not an interruption 
in the enjoyment which will defeat a claim 
by prescription, for under those circum- 
stances there is constructive enjoyment of 
the easement, and such non user will not 
rebut the presumption of a grant. To the 
same effect are the remarks at page 569 of 
the same book, and also the provision in 
section 47 of the fndian Easements Act, 
which lays down that an easement is not 
extinguished, where the oessation is in 
pursuance of a contract between the dominant 
and servient owners. In view of these 
authorities and having regard to the terms 
of the contract referred to above 1 am of 
opinion that the plaintiffs, who suspended 
the enjoyment of their right in favour of a 
particular person or his descendants, are 
entitled to resume it; and that the defendant 
has really no answer to their claim. 

It is argued that the contract in- 
fringes the rule against perpetuities, but 
I fail to understand how the said rule has 
any application to the temporary suspension 
of a right which nndouhfcedly belonged to 
the plaintiffs. Nor am J prepared to accede 
to the contention that the word ‘transfer’ 
should be restricted to a voluritary transfer, 
and was not intended to include an involun- 
tary alienation in execution of a decree. 
It is per feet )y obvious that the object 
of tbe figrciirei.t was to grant a conces- 
sion to a certain family, and it seems to 
me that the word infiqal is wide enough 
to include all alienations, whether voluntary 
or involuntary. 

The suit is clearly one for the grant 
of injunction, and I do not think that tha 
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remedy by way of damages would be equally 
efficacious. Acoordiugly I confirm the decree 
of the lower Appellate Court and dismiss 
the appeal with costs. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Original Civil Jckisuiction Scit No. 1186 
ov 191.5. 

Decern b^'r 8. 1917. 

Present’. — Mr. Justice Marten. 

KUAT CB Al — P lain I IFF 
versus 

MAHOMED HAH ABUandotweks — 

DaF^VI'ANI.S. 

Muhainmadau //Mr Hindu Ijtnr Cns(oin’-^llalfii 
Mentons fictfled in Kathinmi}\ n'hefkcr gorernud by 
Hindu- Law or Mithammadtin Law. 

As ro 'Jirils iiiliorifancr jiiid siiriN'^sioii ilalai 
Meinoiis sf‘f tied in INmduiiidtir in Kal.hia nr did not 
rotaiii Hindu Law af tin* time of tlioir oonvorsion 
to Islam, nor Jiavo llioy by iininninorial custom 
adopt od Hindu i.aw. In iIjcbc matters, thcrofojc, 
th(«y arc f'<ivcnuMl )iy M uhanirntidan Law and not by 
Hindu l.aw. |p (it?, col. 2.] 

The Hoii’ble Mr, Jinnah and Mr. JDavar^ 
for the Plaintiff 

Messrs. Setalvad and Desai^ for Defend- 
ant No. 1. 

Messrs'.. Kanga and Tar aporev alia ^ for 
Defendant No. 2. 

Messrs, Bahadur ji and Darar, for Defend- 
ants Nos 8 and 4. 

.lUDGMENT.— In the year 1897 the 
Government of India, being minded to 
amend the personal law of Cntchi Memons 
as regards in particular inheritance and 
succession, caused a public notice to be 
inserted in (ititer aim) the Bombay Govein- 
ment Gazette (Exhibit and the Pore- 
bunder State Gizet'e (Exhibit M) with a 
view to ascertain the wishes of the com- 
munity on the subject. The notice is 
issued from the .Tudioial Department of the 
Government of Bombay and is described as 
a “public notice to the Memon com- 
munity by the Government of Bombay at 
the desire of the Government of India.” 
Id that notice the following passage occurs, 

VIZ ,: — 

' “The Memon community in India is 
divided into two sects, the Halai Memons 


and the Cntchi Memons. The former 
without exception fellow the Muhammadan 
Law in all respects and are not, therefore, 
affected by the proposed legislation.” 

The question I have to decide in the 
present suit is in effect whether that 
passage is correct. In other words, are 
Halai Memons without exception governed 
as regards inheritance and succession by 
Muhammadan Law as stated in the notice, 
or by Hindu Law as is the ca.se with 
Cutchi Memon.«>h In pArticular, it will be 
material to consider whether, as regards 
this personal law, there is any difference 
between Halai Memons settled in B imbay 
and Halai Memons settled in Porebnnder 
and other parts of Kathiawar, which 
territory is, I assume, included in the 
expression “India” as used in the passage 
1 have quoted. 

The dispute in’* question arises over 
the suncession to the estate of a Halai 
Memon named Haji Abu Haji Hahib 
(hereinafter called “the intestare”), who 
died intestate at Bombay on the 80th 
November 1914 The intestate left him 
surviving two married daughters, the plaint- 
iff and one Ayshabai (since deceased), 
one SOD, the first defendant Mahomed Haji 
Abn, and a widow, the second defendant 
Bibabai. The third and fourth defendants 
are respectively the husband and the 
minor child of the deceased daughter 
A3shabhi. 

The plaintiff contends that the estate of 
the ii)tp.stata devolves according to Muham- 
madan Law, in whinh ca.se she, as a daughter 
of the intestate, would take 7/82 of the 
estate. In this she is snppirhd by the 
third and fourth defeiidants, who as represent- 
ing the deceased daughter Ayshabai would 
fake another 7/82, thus leaving 14/.82 for 
the first defendant and 4/3J for the second 
defendant. On the other hand the first 
defendant contends that the estate of the 
intesta e devolves accord ir?g to Hindu Law, 
in which case he, as the only son of the 
intestate, would take the wlnle estate 
subject to the right of the second defendant 
to maintenance as the widow of the 
intestate. 

Virtually, however, the contest is be- 
tween the plaintiff and the first defendant, 
as the other defendants have only taken 
a formal part in the trial before me. So 
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tco as regards Counsel, the Hght has been 
almost wholly conducted by Mr. Davar for 
the plaintiff and by Mr. Setalvad for the 
first defendant. It will accordingly be 
convenient to refer to defendant No. 1 as the 
defendant. 

The intestate’s estate is valued at 
over two and a quarter lacs and consists 
mainly of property in llombay, viz.^ five 
immoveable properties there valued at 
Hs. 1,40,000 and a share in a cutlery business 
there valued at at least Rs. 60,000. The 
remaining important asset is an immoveable 
property at Porebunder said to be worth 
R9.25,000. 

As regards the intestate himself, it is 
common ground that he was born at Pore- 
bunder in the Native State of that name in 
Kathiawar; that ho came to Bombay for 
business parpose.s some thirty- three or forty 
years before his death; that in Bombay he 
started and developed a lucr.xtive cutlery 
business, in which at the date of bis death 
be still held a ten annas share; and that be 
was about sixty- two when he died. 

As regards the community from which the 
intestate came, the following information 
will be found in Volume VI 11, page 162, of 
the Gazetteer of the Bombay Presidency 
(1884 Edition) under the heading of ‘‘The 
Musalman population of Kathiawar”, vir.: 

“Memons are a large class in Kathiawar, 
numbering no less than 5S,40U. They are 
of two divisions, Cutchi Memons who are 
supposed to be the descendants of converted 
Lohanas and to have come originally from 
Sind, and Halai Memons the descendants 
of converted Kaohhias. The Halais have an 
hereditary chief or viukhi who lives at 
Dhoraji. Memons are husbandmen and in 
towns ere dealers in groceries and cloth. 
As a class they are hardworking and quiet, 
but rather stolid and apetbetic. The two 
classes do not intermarry; the men of both 
shave the head and wear beards.” 

Prom this statement, it would appear to 
be erroneous to assume that all Memons in 
Kathiawar are HaUi Memons as the de- 
fendant invites me to do. Further, the 
public notice in the Porebunder State 
Ga/ 3 tte (Exhibit M) would hardly have 
been published nnle.s.s there was a com- 
munity of Cutchi Memons in that Stite. 1 
mention this as possibly forming an explana- 
tion of some of the decisions in the Kathiawar 


Courts, where the parties are merely describ- 
ed as Memons and it is not stated whether 
they are Cutchi Memons or Halai Memons. 
It would further appear from the abov0 
statement, that Halai Memons did not 
originally emigrate from Sind as Cutchi 
Memon.s did, but were local inhabitants of 
Kathiawar who became converts to Islam. 
Lohanas, I may explain, are traders (see 
Gazetteer, page 149) and Kachhias are 
husbandmen (see Gazetteer, page 14S). 

The first point that arises for deci- 
sion is as to whether the onus of proof is 
on the plaintiff or the defendant. In my 
judgment it is quite clear that in this Court 
the onus of proof is on the defendant to 
show that the succession to the intestate's 
estate is governed by Hindu Law. Halai 
Memons are admittedly Muhammadans. Triina 
facie, therefore, Muhammadan Law governs 
the succession to their estate'*, and in 
this respect there is no difference between 
original believers and converts to Islam: 
see Bat Bain v. Bat Sonhk (I). Further 
the actual practice of this Courtis in ao- 
onrdatice with that presumption, for its 
records in evidence in this suit (see Sum- 
marie.s, Exhibits A41, A45 and A46) show 
that for the last sixty years and upwards 
the e.st:ites of II lUi Memons have been 
invariably administered in this Court accord- 
ing to Muhammadan Law. Indeed so far as 
this Court is concerned, it would appear that 
hitherto nobody has had the courage even 
to argue that Halai Memons are governed 
by Hindu Law, whether as regards succes- 
sion or anything else. 

That Khojas and Cutchi Memons are 
governed by Hindu Law in matters of 
inheritance is well known. This is the result 
of the leading case known as the Kojahs 
and Memons" ca^e [Hirbae y. Sonabae 
(2)], which is reported in Perry’s 
Oriental Case.*’, page 1 10, and was decided 
by Sir Erskine Perry in 1847 and has since 
been frequently followed But in that very 
case the learned Judge was careful to dis- 
tinguish Halai Memons from Cutchi Memons. 
At page 115, he says:— 

‘ A branch of the caste, the Halai Memons, 
who are settled in Kathiawar, are said to ob- 
serve every portion of the Muhammadan Law, 

(l, 20 h. 5<k 10 Iml I)^‘- (n. s ) 

;2) I l\ 5 iTy’s O. 0. UO; 2 Morley's Digest 431; 4 
liul. Dec Co. s,) 100 & 707. 
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inoludinfir the injanctions as to the division 
of an inheritance.” 

This, it is trae, is merely a dictum, as 
Sir Erskine was not there deoidin/? the 
case of a Halai Memon; but it is neverthe- 
less a dictum the authorship and age of 
which must demand respect. Further, the 
dictum was the result of evidence actually 
given in the case. Fortunately we have in 
this Court Sir Erskine’s original notes of 
the evidence, and they are Exhibits P in 
the present suit. These notes show that 
three of the Outohi Memon witnesses, tuz., Haji 
Joosab Haji Belladina at page b5, Haji 
Fazul Jaffer at page 87, and Haji M. Saocoor 
at page 91, all testify that lialai Memons un- 
like Cutchi Momons follow the Muhammadan 
Law of inheritance and succession. This 
evidence would appear to be that of 
deceased persons against their interest, for 
prima facie these witnesses were intetested 
in claiming that Hindu Law was their 
personal law, and the admission that the 
other branch of the oommuniiy of Memons 
followed a different law was a point in 
favour of their adversaries. Sir Erskine’s 
dictum is of further importance, as there 
is no other reported case on the point 
either in the Privy Council or in any Indian 
High Court. 

I lay stress on this sixty years* 
practice of the Bombay High Court in apply- 
ing Muhammadan Law to Halai Memons’ 
estates and on the absence of any reported 
decisions, as there appears to be a lament- 
able misunderstanding on these points not 
only in the Porebunder State Court but 
also in other Courts in Kathiawar. On 
this very point I am now considering, viz,, 
the onus of proof, the Huzur Court (which 
is the highest and tinal Court in Pore- 
bunder State) has decided that a recent 
Privy Council decision has abolished any 
distinction between Cutchi Memons and 
Halai Memons, and that consequently as 
regards Halai Memons the burden of proof 
is on those who contend for Muhammadan 
Law. This decision of the Huzur Court 
(Appeal No. 37 of 1915- 161 is Exhibit 
lOD and was given by the Sar Nyayadhish 
(Mr. A. H. Dave) in September 1916, 
after the present suit had been started, 
and in direct conflict with a previous deci- 
sion in 1900 of a former Sar Nyayadhish 
(Mr. N. R. Majmundar), who had held 


in Exhibit K (Appeal No. 2 of 1898-99) 
that the onus of proof was on those who 
contended for Hindu Law. 1 wish to speak 
with all courtesy of the decisions of other 
tribunals, and nonetheless so because 
they have been endeavouring to follow what 
they believe to be Ihe law in Bombay. 
But it would be quite wrong of me, 
particularly in a case of this importance, 
to use language which would imply any 
doubt on my part as to what has hitherto 
been decided or not decided in the Bombay 
High Court or in the Privy Council, The 
decision which the learned Sar Nyayadhish 
cites in support of his proposition is 
Ahdurahim Haji v. llnlimabai (3) and the 
proposition he derives from it is as 
folio wf: — 

‘‘Here it is quite clear that the distinc- 
tion between Cutchi Memons and Halai 
Memons has been done away with and it 
has been held that all Memons as a 
general rule are governed by Hindu Law 
until a custom to the contrary is proved. The 
onus, therefore, would lie on the other side 
asserting that Muhammadan Law applies.” 

Tin's is on page 2 and then on page 3 
the learned Judge again says: — 

“The recent Bombay High Court decision 
in Ahdurahim Haji v. Halimahai (3) 
clearly shows that the distinction 
between Cutchi and Halai Memons is done 
away with and that all the Memons as a 
general rule are governed by Hindu Law save 
where a local custom to the contrary is 
proved.” 

I may observe that the learned Judge was 
in error in thinking that the decision was 
that of the Bombay High Court. It was a 
decision of the Privy Council on appeal from 
the Court of Appeal for Eastern Africa, but 
was reported in the Indian Law Reports 
because of its interest to Bombay lawyers. 
As regards the case itself, it is sufficient for 
me to say that it dealt with Cutchi Memons 
and is no authority whatever on the devolu- 
tion of the estates of Halai Memons. It 
is true that the head-note in A Haji 
V. Halimahai (3) speaks of Memons, but a 
head-note is not an authority, and it is 
quite clear not only from the facts of the 

(3) 32 Ind. Cas. 413; 43 I. A. 35; 18 Bom. L R 
635; 30 M, L. J. 227; 20 C. W, X, 362; (1916) 1 m‘ w' 
N. 176 (P. a.). 
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case but also from Lord Haldane’s speach 
and his frequent references to On told 
Memons that their Lordships were dealing 
with Cutchi Alemons and Cutchi Memons 
alone, despite some insolated passages where 
for brevity the expression used was 
“MemoiiS”. 

The onus of proof being then on the 
defendant, what must he prove to 
disohi^rge suoh onus? The test laid down 
by the Privy Council in ^amalahshmi Ammal 
V. Si fniantha Ferumal Sethurayar (4) is as 
follows: — 

“Their Lordships are fully sensible of 
the importance and justice of giving effect 
to long established usages existing in particu- 
lar districts and families in India but it is 
of the essence of special usages, modifying the 
ordinary law of succession, that they should 
be ancient and invariable and it is further 
essential that they should be established to 
be so by clear and unambiguous evidence. 
It is only by means of suoh evidence that 
the Courts can be assured of their existence, 
and that they possess the conditions of 
antiquity and certainty on which alone their 
legal title to recognition depends.” 

The decisi ‘ti of the Madras High Court 
which the Privy Council thus affirmed is 
reported as Stvanananja Ferumal Sethurayar 
v. Muttu Ramalinga Sethurayar (b) and the 
learned Judges said at page 77: — 

“What the law requires before an alleged 
custom can receive the recognition of the 
Court and so acquire legal force is satis- 
factory proof of usage so long and invariably 
acted upon in practice as to show that it 
has, by common consent, been submi ted to as 
the established governing rule of the particular 
family, class, or district or country; and the 
course of practice, upon which the custom rests, 
must not be left in doubt but be proved 
with certainty.” 

In this connection 1 should state that 
defendant’s Counsel at the outset of the 
case said that he did not rely on any 
custom peculiar to this particular family 
as compared with that of other Halai Memon 
families in Porebunder. 

That being so, 1 think the defendant 
must prove, first, that the intestate at the 

(4) 1. A* Sup. Vol. 1 at p. 3; 14 M. I. A. o70; 12 B. 
L. tt 3H6; 17 W. H. 552; 3 Sar. P. 0. J. I08j 2 Suth. 
P. 0. J. e03; 20 E. R. 898. 

(6j 3 M. H. C. R. 75. 


dale of his death was governed by Pore- 
bunder nr Kathiawar custom with respect 
to inheritance and succession among Halai 
Menr ons and serondfy, tlmt such Porebunder 
OP K ithia VIP custom, unlike that of Bombay, 
is to administer Hindu Law in such a 
case. 

My reason for confining the custom to 
PoTebnnder or Kathiawar is this: If Bombay 
is to be included or if to use a colloquial 
expression the intestate was a Bombay 
man, it would be quite hopeless to contend 
that any such custom prevails in Bombay. 
On the contrary, as 1 have already stated. 
Bombay administers Muhammaddn Law to 
Halai Memons. The summary hxhibit 
A41, I have already referred to, relates 
to some thirty-nine Prohate or Administra- 
tion grants of Halai Memons dying from 
1852 onwards. The summaries Exhibits 
A45 and A4'S relate to some thirty -two 
suits for administration or partition of 
Halai Memon e.states from 1874 onwards. 
In all these cases it U Muhammadan Law 
which is applied, and though in many 
of them the decrees are by consent, yet 
one frequently finds that those consent 
decrees are approved by the Court on 
behalf of infants, which of course it could 
not do if Hindu Law applied. Two of the 
petitions in Exhibit A41, viz., Nos. 27 
and 34, are by the Administrator-General 
of Bombay and in view of Mr. Slater’s 
long experience I attach importance to that. 
In not one of the seventy-one proceedings 
contained in the above three Exhibits is 
there any suggestion that any of the 
Halai Memons therein mentioned or their 
ancestors were ever governed by Hindu 
Law, whether in Kathiawar or elsewhere, 
or that at any time during their lives 
there was any change in their personal 
law of succession from Hindu to Muhamma- 
dan consequent upon a migration to 
Bombay. 

It is also in evidence (Exhibit A18) 
that the defendant has (at a cost of about 
Rs. 1,450 in merely Court fees and 
stamps) searched some 4l2 Probate or Ad- 
rainistration grants in this Court between 
1799 and Ihv. 0. One may, 1 think, infer 
that the object of this expensive search 
was to discover grants by this Court of 
Halai Memon estates according to Hindu 
Law, and that as no such grant was put 
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in evidence, it does not exist. So rruch for 
the records of the Bombay H p:h()(;urt. 

As rpgaids the oral evid* rjce it. is al!«o 
to the same effect, Even the defendant 
and some of his witnesses admit that 
Bombay Halai Memona are governed by 
Muhammadan Law, and tlia rest of his 
witnesses state that they do not know 
what law is applied in B imbay. Indeed 
defendant’s Counsel in opening stated that 
it was not necessary for him to contend 
that Halai Memons in B imbay were governed 
by Hindu Law. At a later stage it appear- 
ed that some time might be saved by a 
frank admission that Bombay Halai Memons 
were governed by Muhammadan Law. The 
admission eventually made was, however, 

half hearted and useless, but it had this 
result, m., that plaintiff’s Counsel was 
forced to supplement hi.s oral evidence by 
his documentary evidence and thus to 

establish bis case on a firmer basis than 
any mere admissions of Counsel. 

Before returning to the question 

whether the intestate was a Porebonder 
man and bound by Porebunder ou.stom, 

there is, I think, an important oonsequerioe 
which follows from my holding that in Bom- 
bay Muhammadan Law is applied to Hnlai 
Memons, and that is this, riV., that prirna 
facie Muhammadan Law is the personal law 
which those Halai Memons or their an- 
cestors brought with them when they came 
from Kathiawar to Bombay. That presump- 
tion seems to me to follow from the 
converse presumption, viz.^ that a Hinda 
or Muhammadan family migrating from one 
part of India lo another is presumed to 
retain the personal law by which it was 
governed in the country from which it 
started: see Varhati Kumari T>ehi y. Jagadcs 
Ghunder Dhabal (6), Abdurahim Ilaji v, 
Ealimabai (3), Mayne, Stb Edition, page 
55. 

In this respect Indian law differs con- 
siderably from English Law, for under 
English Law the immoveable property would 
devolve according to the lex loci and the 
moveable property according to the Urn 
domicilii^ and in a normal case there 
would be no difficulty. Here, in Bombay, 
amongst Hindus and Mubammedans it is the 

(6> 29 1. A. 82: 4 Bom. L R. 866; 29 0. 433| 6 0. 
yf. N. 490; 8 Sar. P. 0. J. 2(6, 


personal law which regulate.s the succession 
to immoveahleR and TTiovcah)e.R alike. If 
then the personal law Hum to be a.^certained, 
the presumption to be raised will depend 
on whether the one known quantity is the 
personal law of the original domicile or 
that of the new domicile. If it is the 
former, the person in question will presum- 
ably carry his old law with him to the 
new domicile. If it is the latter, and it 
is quite clear that l e is in fact being 
governed by the personal law prevaLnt 
in the new domicile, then prirna facie that 
is the law he brought with him from his 
old domicile. 

The evidence in the present suit shows 
that there are some 3,0C0 or 4,00 J H^lai 
Memons in Bombay, the majority of whom 
live in two particular streets. Not one 
of them has been called to testify that 
on migration this personal law as regards 
succession was changed from Hindu to 
Muhammadan Law. 1 put the speoiSo ques- 
tion to several of the plaintiff’s witnesses 
and to one of the defendants, and not one 
of them had ever heard of such a change 
in any member of their community. Mr. 
Setalvad in his reply did indeed claim 
that one such case arose in connection 
with the father of instance No. 6, but 1 
will deal with that one alleged case 
later. If then, in the view I take, it 
must be presumed that the original 
personal law of those 3I)wO or 4,0^0 
Bombay Halai Memons or their ano<8tor8 
was Muhammadan when they were in 
Kathiawar, the result is 1 think to increase 
the already heavy burden of proof on the 
defendant. The presumption may, of course, 
be rebutted by proper evidence like any 
other presumption, but the evidence to be 
adduced in support of that rebuttal will 
require particularly close scrutiny. As 
far as Kathiawar and Bombay are con- 
cerned, the only authority cited to me as 
an instance of variation of custom is 
Ahmedbhoy Hubibbhoy v. Gassumbhoy Ahmed- 
hhoy (7), a case of Khojahs, where it was 
held that in Bombay a son could not 
claim partition in his father’s life-time, 
though he might do so in Kathiawar. 

Turning now to the first point which 
the defendant must prove, viz., that the 

(7) J3 B. 634; 7 Ind, Deo. (n. s.) 364. 
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intestate at the date of his death was 
governed by Porebunder or Kathiawar 
custom with respect to inheritance and 
succession amongst ililai MemonSt 1 think 
the defendant has discharged the onus 
of proof and that he is right on this 
point. I put aside the defendant’s story 
about his father’s retirement, for I am 
satisfied by the evidence of other witnesses 
and to some degree by the books, Exhibits 
A42 and A47, that his father continued 
in business in Bombay up to practically 
the date of his death. Bo too I reject a 
good deal of the defenuant's evidence on 
commission as being exaggerated or un- 
reliable. Witness after witness on com- 
mission deposed in chief that the intestate 
spent most of his time at Porebunder, 
but on cross-examination could not say 
how many months each year the intestate 
spent in Porebunder ar.d Bombay res- 
pectively, and was further obliged to 
admit that he (the witness) was 
in Africa for 3 *eara at a time, and presum- 
ably, therefore, knew little or nothing 
about the intestate’s movements. But 
putting all that unreliable evidence aside, 
there remains, 1 think, a substratum of 
fact which is sufficient to show that the 
intestate did not lose his Porebunder 
domicile of origin. On this point 1 think 
that, as soon as the defendant proves that 
the domicile of origin was Porebunder, 
the onus of proof shifts and it is then 
for the plaintiff to show that the intestate 
acquired a domicile of choice in Bombay. 
The intestate went originally to Bombay 
for business, and 1 am far from being 
satisfied that he intended to make Bombay 
his permanent home. It is true that he 
had a heuse and other landed property at 
Bombay, and that business ties detained 
him there most of each year, but on the 
other hand he built a house at Porebunder 
where he went every year, and it was at 
Porebunder that all family events took 
place, such as births, marriages and so 
on. Porebunder seems to me to have 
been his real family home. He was a 
bhethia there as well as at Bombay and 
while it is quite clear that he was known 
in Bombay as Porebundirvalla (see for 
instanoe the conveyance of 9th March 1905 
to the intestate), I doubt the accuracy 
of those few witnesses who say he was 


known in Porebunder as Bombayvallah. I 
need not discuss the law of domicile. Its 
main features are well known and are 
exemplified in such cases as \Vina7i8 v. 
Attorney- General (8) and Huntly {Marchioness) 
v. Uaskell (9). Nor do 1 overlook the 
fact that in India for a change of personal 
law it is necessary to prove not only a 
change of domicile but also an adoption 
of the law of the new domicile. In the 
view, however, which 1 take it is un- 
necessary to go into this. In my judgment 
the intestate lived and died a Porebunder 
man and was consequently governed by 
the law of Porebander at the date of his 
d€ath. 

1 must next consider what is the law 
of Porebunder governing the rights of 
inheritance and succession to the estate 
of deceased Halai Memous domiciled in 
that State This is a question of foreign 
law and like all questions of foreign law 
must be proved as a fact. To avoid 
misunderstanding I may explain that I 
use the word * foreign” in the sense in 
which it is frequently used in private 
international law, liz,^ as outside the 
jurisdiction of the Court dealing with 
the matter. In that sense foreign ” 
does not necessarily denote even a difference 
in allegiance. In an English Court, for 
instance, Scottish law and Scottish 
judgments may be said to be foreign 
law and foreign judgment®, and vice 
rersa, ICf. the argument of Mr. Sergeant 
as be then was in Mirrlees Charity, In re 
M if chill V, Attorney -General (10).] Asia point- 
ed out, however, in the (ases cited in Trufort, 
In re, Troffotd v. Blanr (11), evidence as tp 
foreign law is often unsatisfactory and one 
is left to ascertain that law as best one can. 
To some degree that remark applies here, for 
the defendant’s evidence, although voluminous, 
is of a character to invite close criticism 
whether one looks at his expert or other oral 
evidence or at the Court decisions which he 
relies on. 

(8) (1904) A. C. 287; 73 L. .1. K. B. 613; 90 L. T, 
72i;i'OT. L. 11.510. 

(9) (1906) A. C. 56; 75 L. J. P. C. 1; 94 L. T. 33; 
22 T. L. R. 144. 

(10) (1910) 1 (Ml. 163; 79 L. J. Ch. 73; lUl L. T. 
549; 26 T. L. R. 77. 

(11) (1887) 36 Ch. D. 600 ii< p, 61 1; 57 L J. Ch. 185; 
57 L. T. 674; 36 W. R. 163. 
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Before tnrningr to that evidenoe, how- 
ever, I think it oflefnl to say something^ 
of the earlier conditions of Kathiawar, for 
as I have already pointed out, the custom 
which the defendant sets up must be proved 
to be ancient and invariable. 

Turningr then again to Volume VIII of the 
Bombay Gazetteer, I find this written at 
page 324 under the heading ‘‘Justice” with 
reference to the condition of afEairs 
in 1842:^ 

* ‘Of civil or criminal law,’ wrote Captain, 
afterwards Sir George, Jacobin 1842, ‘the 
people of Kathiawar have no idea, nor do 
they seem sensible of the want; but such 
is ever the case in barbarous communities. 
Each caste manages its affairs by panchayats 
or council whete the leading men resemble 
some of our own select vestries in meeting 
to talk and eat at their neighbour’s expense. 
The result is generally a fine on the offending 
party, also to be laid out in eating, 
besides any mode of adjustment that may 
be decided on...’ — 

Then at the bottom of the page. 

“The above was written twenty- two years 
after the Gaik war had handed over the 
general control of the tributaries in Kathia- 
war to the British Government. What the 
state of the judicial administration of the 
province was at the beginning of the century 
(f &., 1800) may be gathered from the reports 
of Colonel Walker. ‘The administration of 
justice amongst the Marathas,’ he writes, 
‘was entirely neglected. Nothing can exceed 
the confuse'! and indistinct notions which 
they entertained on this bead... Almost every 
crime was commutable for money, and fines 
were considered a regular branch of the 
revenue. The only object the Maratha 
Government had in view in Kathiawar was 
the collection of tribute. It consistently 
disregarded all other branches of administra- 
tion, and left the chiefs’ both large and 
small, to deal with their subjects as they 
chose.’ ” 

Turning to page 326 the Gazetteer 
proceeds: — 

“These rough methods of obtaining justice 
were resorted to because there were no 
tribunals to which the injured could apply 
for redress, or any chance of oases bsing 
decided by the chief to which they applied. 
There were no Courts, no definite procedure, 
and no desire to see justice done between 

40 


man and man. ^ Casas were occasionally 
referred for arbitration, and when the 
chief interfered, he administered justice 
principally through a system of ordeals and 
oaths...” 

Then again at page 332: — 

“Since 1863 the Chiefs’ Civil and Criminal 
Courts have gradually improved in efficiency. 
Previous to 1863 Courts of Justice hardly 
existed. There was no regular procedure 
and no constituted Courts. Any crime 
could be commuted for fine, and sentences 
of imprisonment depended entirely on the 
caprice of the chief. By degrees regular 
Courts were instituted; the farmer of revenue 
no longer assumed judicial power. Courts of 
first instance were subject to Courts of 
Appeal; Codes based on the model of the 
British Penal and Criminal Procedure Codes 
were drawn up in the larger and more 
advanced States.. .Private property became 
more respected; complaints of loss by in- 
dividuals began to be listened to; travellers 
could journey without an armed escort, and 
with much less fear than formerly of being 
molested and robbed.” 

At page 333, after citing statistics of 
civil and criminal suits down to 1882, the 
Gazetteer proceeds: — 

‘ These tables show that there is a 
considerable amount of work done in the 
State Courts and that they are freely resort- 
ed to. A comparison with the rernaks 
quoted at the beginning of this chapter shows 
what a vast improvement has taken place in 
the judicial administration of the cbuntry, 
and consequently in the social condition of 
the people, during the last forty or more 
correctly during the last twenty years” (viz,, 
from 1864 to 1884). 

Now these extracts show that there 
is a considerable practical difficulty in the 
defendant’s way, for down to a comparatively 
recent date there are no Courts to whose 
records ho can resort as showing what the 
devolution of property has been amongst the 
Hal'^i Memons in Porebunder or elsewhere 
in Kathiawar. Further, if the country was 
in such a lawless state as that depicted in 
the Gazetteer, and I think I must prasame 
that that statement is substantially accurate, 
it seems to me to increase the difficulty in 
proving an ancient and invariable special 
custom of inheritance distinguishing Halai 
Memons from other Muhammadans. I re- 
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cognine on the other hand that the absence 
of early records assists the defendant to 
some degree, because it afForJs some ex- 
planation why his evidence is substantially 
oontined to<iuite recent instances of devolution. 
On the whole, however, I think that these 
extracts as to the early history of Kathiawar 
tell against the defendant rather than in 
his favour. 

As regards the status of Porebnnder 
State and its Courts, I think it is sufficient 
to say that Porebunder State is now a first 
class State in Kathiawar and is outside 
the King’s Dominions, and that the 
decisions of its Courts are final and 
there is no appeal to the Privy Council. 
This appears from Tiemchand Devchnnd v. 
Azam Sakarlal Chhoiamlal (12), a most 
interesting and instructive case aa to the 
history of the Kathiawar Courts, where the 
Privy Council held in effect that the jari.c<{io- 
tion exercised in the Courts of the Political 
Agent and Assistant Political Agents in 
Kathiawar was political rather than judicial 
(see pages 2 >29): that consequently the 
decisions of those Courts were not, strictly 
speaking, judicial decisions and accordingly 
appeals lay not to the Privy Council but to 
the Governor of Bombay in Council and from 
him to the Secretary of State in Council. 
On page 24 it is stated that in the cases 
which fall within the power of the Chiefs 
(as, e, g,f I^orebunder) their decision is final 
and no judicial appeal lies to any Biritish 
authority. The use of the word judicial ” 
may leave open the possibility of an appeal 
to the Governor in Council, and in the 
present case it was suggested that the de- 
feated party in Exhibit lOD had presented 
or proposed to present such an appeal. 1 
need not, however, deal with that ques- 
tion. 

As regards the Porebunder Courts them- 
selves, the Court of first instance appears 
to be the Munsif’s Court, the Appeal Court 
to be that of the Nayayadhish and the final 
Court is styled the Huzur Court. The Pre- 
sident or Chief Judge of the Huzur Court is, 
I understand, called the Sar Nyayadhisb. 
According to the evidence of Mr. Varajlal 
Ranchodji, a Porebunder Pleader called on 

(12) 33 li A. 1; S Btmi. L. 11. 129; 10 C. W. X. 361; 
3 A. h. J. 250; 33 C. 219; 3 C. L. J. 395; 16 M. L. J. 
nSj 1 M. L. T. 116 (P. C.). 


behalf of the plaintiff, the Porebunder 
Courts decide cases on the authority^ cf 
Bombay, Madras and other Indian High 
Courts, and they also follow their own j^idg- 
ments. (See questions 30 and 31.) They 
have, however, no law reports of their own, 
and consequently one has to ascertain the facts 
and deoinoTis as best one can from such 
judgments on the Court records as are 
exhibited in evidence in the present case. 

Turning next to the evidence, 1 may 
explain that the defendant’s witnesses on 
commission are described as Exhibit Com. 1, 
Exhibit Com. 2, and so on. following the 
order of the depositions, and that any exhibit 
of each such witness is Exhibit Com.lA, Exhi- 
bit Com, IH, or Exhibit Com. 2 A, Exhibit Com. 
2B and so on, as the case may be. Unfortunately 
this order is one numeral different from that 
on commission and, therefore, the commission 
numbers and exhibit marks must be dis- 
regarded. The rest of the defendant’s 
exhibits are described in the usual way for 
defendants, riz.. Exhibit 1, Exhibit 2 and so 
01 ), but in cases where several exhibits relate 
to the sfAroe Bubjectmatter they hi vs the 
same numbers but a different lettering. 
Thus the Porebunder litigation over the 
estate of Haji Kasam Haji Kban Mahomed, 
and to which I frequently refer in this 
judgment, is Exhibit lOA, Exhibit 
lOB and so on. As regards the five most 
important pedigrees, (?^’z , Exhibit 13A, B, 
etc.) individuals on each pedigree bear 
separate liumbers. Thus the intestate is 
No, Ifi on pedigree Exhibit 13B; and the 
above Haji Kasam is No. 4 on pedigree 
Exhibit 13A and is also No. 13 in the table 
of instances hereinafter mentioned. 

As regards the plaintiff’s exhibits they 
first exhaust the alphabet, and then go 
back to A with the addition of consecutive 
numbers, e.p., Exhibit A37, Exhibit A38 
and 90 on. Possibly if preparation had been 
made for this deluge of exhibits a simpler 
classification might have been devised, but 
once started it was impracticable to alter. 

15. Dealing with the evidence itself, one 
usually expects foreign law to be proved by 
expert evidence, unless it is practicable 
(which is not the case here) to proceed by 
letters of request addressed to the foreign 
tribunal. The only expert called by the 
defendant is Mr. N. J. Maru (Exhibit Com. 
12), who is a retired Judge. His efiileneQ 
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does not, however, satisfy me on the point. 
Jt is praotioally confined to two decisions. 
One is Exhibit 8, a decision of his own in 
1896 when Mansif, and the other is Exhibit 
lOD which I have already mentioned. 
The reader of those exhibits can see for 
himself how those two decisions were arrived 
at, and Mr. Mara’s evidence does not, I 
think, profess to assist one in that respect. 
Farther Mr. Mara is inaccurate in statin^r 
(question 6} that after his decision in 1896 
it was taken for granted by all the Pore- 
bander Courts that Porebunder Memons were 
governed by Hindu Law, for Exhibit K. 
(which I have already mentioned) shows that 
in 1900 the Sar Nyayadhish decided that 
Muhammadan Law applied, and he accord- 
ingly reversed the decision of the then 
Mansif to the contrary effect and commented 
very severely on the unsatisfactory way in 
which the case had been dealt with in the 
Court below. 

As regards the plaintiff’s witness Mr. 
Varajlal Ranchodji, he was only asked in 
cross-examination as to the general effect 
of the decisions in the Porebunder Courts 
and in the Courts of the Political Agent 
at Rajkot, which are reported in the Kathia- 
war La V Reports, Here again the decisions 
in question are exhibited: and 1 think he is 
accurate in faying that in Porebunder 
there is a conflict of decision) but the 
latest (r/r.. Exhibit lOD) is that Hindu 
Law governs Halai Memons. 

Mr. Setalvad has, however, urged 
strenuously that the solution of the question 
as to what is the law of Porebunder is quite 
easy. One has merely to look at the 
latest decision in the Huzur Court, viz.^ 
Exhibit lOD, and see and apply the 
result arrived at irrespective of the reason- 
ing or the mode by which that result 
has been reached. In my opinion this 
proposition is utter iy unsound. It is a 
misuse of authority — foreign or home— to 
apply a decison blindfold without knowing 
the fact or the steps by which it has 

been arrived at. In the present case 

Exhibit lOD, which is the latest decision 
in the Huzur Court, is the Appeal No. 37 
of 1915- 16 decided in September 1916, 
which I have already commented on. Now 
that decision is based in part on a ffnding 
as to what was the law as laid down by 
the Privy Council or in Bombay. That 


finding was, therefore, so far as the 
Porebunder Court was concerned, a finding 
as to foreign law and, therefore, a finding 
of fact. Hut as I have already pointed out, 
that finding of fact was erroneous for 
the foreign law in question {viz , Bombay 
Law) is the exact opposite of what the 
Huzur Court thought it to be. Moreover, 
that erroneous finding of fact had the 
serious result that the onus of proof was 
thereby thrown on the wrong party, at d it 
was in that way that the actual decision was 
arrived at, rtz., that Hindu Law applied. 
Under these circumstances it seems to me 
that 1 ought not to accept Exhibit 
lOD as conclusive of the law of Pore- 
bunder. A judgment based on facts A 
and B is not necessarily an authority cn facts 
A and C. If, therefore, the foreign law 
is in fact not B but C, how can one say 
what the decision of the tribunal would 
have been if the foreign law had been 
proved to them to be C and not B ? At 
any rate in Exhibit lOD it would have 
had this result that the onus of proof 
would have been thrown on the other 
party, and this might easily have 
led to a different decision being arrived 
at. 

In this connection 1 may observe 
that the Huzur Court in Exhibit lOD 
reversed the decision of the Court of the 
Appeal, which after a first or second re- 
hearing on review had eventually held that 
Muhammadan Law applied. A copy of this 
decision of the Court of Appeal was 
unfortunately not produced before me, but 
it is quite clear from Exhibit lOD 
that such a decision was given and that 
it was to the effect 1 have already 
mentioned. 

This litigation, which culminated in 
Exhibit lOD, began indeed in UOI with 
a suit by a widow named Zulikhabai to 
establish her alleged rights under her 
husband’s Will (Exhibit 23). On the 3rd 
of August 1009, the Huzur Court in Civil 
Appeal No. 8 of 190S-09 held the Will 
valid by reason of the acquiescerice of the 
heirs and passed a decree in favour of 
the widow, modifying in that respect the 
order of the lower Court. That is Exhibit 
10 A. Subsequently Zulikhabai died and 
her son by another husband claimed to 
be entitled to enforce that decree. Ono 
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attempt seemn to have failed in March 
1912. (See Exhibit lOH ) On the 3rd 
of March 1915, the Court of the Nyaya- 
dbish dismissed a similar application with 
oosU. That is Exhibit lOB and is in 
Sait No. 521 of 1912-13. An appeal No. 16 
of 1915-16 from that decision was, on the 
31st of Jane 1915, dismissed by the Sar 
Nyayadbish (See Exhibit 100.) Sub- 
sequently in Civil Review No. 1 of 1915-16 
the Appellate Court reversed its previous 
decision and held that the applicant was 
entitled to succeed as heir to the pro- 
perty in question. (See Exhibit A 1 5.) 
Up to that point it does not appear 
to have been considered, or at any rate 
olo.sely considered, whether Hindu Law or 
Muhammadan Law applied, but the fair 
inference from Exhib t 1011 is, 1 think, 
that after Exhibit A15 the Appeal Court 
must have been directed by the Hu/ir 
Court to make a speoiBc finding on that 
point, for it was that finding, viz., that 
the governing law was Muhammadan Law, 
which was eventually reversed in Exhibit 
lOD. 

So much for that complicated litigation. 
There is this item of interest about it, 
liz., that the present plaiiitiif’s husband 
was a party to it and there contended in 
favour of Hindu Law, and eventually sue 
oeadded on that footing in defeating the 
applicant’s claim to the property. L had better, 
however, deal with this when considering 
the oral evidence taken in the present 
suit. 

The previous decisions of Porebunder 
Courts are conflicting just as those in Exhibit 
10 (A to H) are, Mr. N. J. Maru’s two 
decisions in 1896 and 1911 (Exhibits 8 
and 29) are opposed to that in 1900 of the 
Sar Nyayadhish in Civil Appeal No. 2 
of 189 5-99 (Exhibit K), which 1 have already 
alluded to. Mr. Setalvad lays great stress 
upon Exhibit 8, because that decision was 
based on specific instances and did not rely 
on any case law. Exhibit K was, however, 
a decision of a superior Court and in face 
of that I cannot accept Exhibit 8 as ooaolu- 
sive. 1 draw particular attention to 
Exhibit K, for it is a case where 
I entirely agree with the lines on which 
the Court approached the case. The 
learned Sar Nyayadhish first decided on 
wham the onus of proof lay and then 
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having decided (and in my opinion rightly) 
that the onus was on those who contended 
for Hindu Law, he examined the evidence 
and eventually held that the onus had 
not baen discharged. This decision in 
Exhibit K was dissented from in Exhibit 
lOD, where the Hu/ur Court thought that 
in view of the decisions in the Privy 
Council and elnewhere the Sar Nayayadhish 
had taken an entirely mistaken view of the 
law. The only decision subsequent to 
Exhibit lOD is Exhibit 9, which was 
decided by Mr. M>di in October 1916 in 
Suit No. 117 of 191516, but as it only 
purported to follow Exhibit 10 D, I need 
not deal with it. 

In the result, therefore, I am of 
opinion that the Porebunder decisions cited 
to me do not establi.sh that by special 
custom Hindu Law is the law g.)verning 
succession amongst Halai Memons, for it 
has yet to be seen what view the Pore- 
bunder Courts will take when it is proved 
to them that the Bombay Courts have not 
swept away the distinction between Cutohi 
Memons and Halai Memons, but on the con- 
trary apply Hindu Law to the one and 
Muhammadan Law to the other. I may 
perhaps add that Trufort, In re, Traffurd 
V. Blanc (11), which dealt with the 
question as to the binding eflect of 
a foreign judgment notwithstanding an 
erroneous view as to English Law, does not 
apply, because in the present case the parties 
are not the same as in Exhibit lOD. On 
the other hand, I cannot ignore Exhibit 
lOD as being a decision after the death 
of the inte.state, as was done in Lynch v. 
Paraguay (13), where the Court 

of Probate refused to recognise an act of 
the Paraguayan Legislature passed after a 
testator’s death, but purporting to confiscate 
his property. This latter case is of some 
interest on the question whether a Court 
administering moveable assets is bound to 
follow the law of the foreign domicile in 
all respects. The subject is farther dealt 
with in Mr. Pawley Bate’s Treatise on the 
Doctrine of Henvoi in Private International 
Law at page 105, but I pass it by as I do 
not think any difficulty of that sort really 
arises here. 

(18) (1871) 2 P. 26Sj 40 L. J. P. 81; 26 L. T. 104; 
19 W. R. 982. 



INDIAN GASES. 


629 


Vol. XLV] 

KHATUBil V, MAHOMED HAJI ABF. 

As [ am DOW dealiog with legal 
decisioDe, it is perhaps coDvenient to refer 
to the other Indian oases outside Porebunder 
which were cited to me by Mr. Setalvad. A 
dozen. \it,^ Exhibits 88, 34, 35 and 

37, are all decisions in the Court of the 
Political Agent at Rajkot which are reported 
in the Kathiawar Law Reports. Many of 
them relate to Memons of Bantwa and it is 
not shown whether they were Cutobi 
Memons or Halai Memons. Exhibit 1, a 
decision in 1896 of Captain Hyde Cates, 
the then Acting Judicial Assistant, has been 
frequently cited and apparently relied on, 
e, g,, in Exhibit ICD. But never was there a 
more unfortur ate leading case. Exhibit A43 
shows that the actual decision arrived at in 
Exhibit 1 was reversed by the Governor of 
Bombay in Council, and that the parties 
were Cutohi Memons. Counsel did indeed 
suggest that this was a mistake by the 
Governor in Council, and that 1 ought to 
lock at the earlier proceedings, but this I 
declined to do as in no event could Exhibit I 
be set up on its legs again. Exhibit 2 is 
perhaps the best case for the defendant, for 
there Mr. Jardine in efPeot gave up his ccn* 
tention that Muhammadan Law applied. This 
contention was not, however, essential, as 
his client won on another point and obtained 
the dismihsal of the suit. Consequently the 
value of the admission is much diminished. 
In some other oases it appears to have been 
assumed that Hindu Law applied, or else 
previous decisions such as Exhibits 1 and 
2 were followed without comment. In none 
of them do I find such evidence as would 
satisfy the test as to custom laid down by 
the Privy Council in Ramalakshmi Ammal 
V Sivanantha Perumal Sethurayar (4) and 
which I have already quoted. Further, as I 
have already pointed out, the Privy Council 
in Hemchand Detchand v. Azam Sakarlal 
Ohhotamlal (12) laid stress upon the fact 
that the jurisdiction exercised in the Court 
of the Political Agent is political. Its 
decisions can hardly, therefore, be cited in 
a Court of Law as judicial decisions. 

Under the above oirournKtances I think 
that the alleged custom has not been 
judicially proved to exist in those districts 
of Kathiawar over which the Political Agent 
has civil jurisdiction ; and that in any 
event Porebunder State is outside these 
districts and that its Courts are not bound 


by the above decisions in the Kathiawar 
Law Reports : and that it does not neces* 
sarily follow that its customs are the 
same as elsewhere in Kathiawar. In the 
result, therefore, I think that the above 
decisions in the Kathiawar Law Reports 
are of no assistance to me Jn determining 
the present case. 

Counsel for the defendant also relied 
on Exhibit 31 (a), (/;) and (c), a case 
in the Courts of the Junagadh State in 
Kathiawar. It is sufficient, however, to say 
that there the Appellate Court in Exhibit 
31 (6) based its judgment on the supposi- 
tion that in the Bombay Courts Hindu Law 
applied to all Memons, which as I have 
already said is not the fact. 

The remaining case relied on by the 
defendant came from Coora: in the Madras 
Presidency and is Exhibit 11 (a) and 

(h). This is, however, open to the same 
objection as Exhibit lOD, for the Judge 
of first instance appears to have relied on 
Exhibit I and other oases as establishing 
Hindu Law, and then to have thrown fhe 
onus of proof on the defendant to establish 
Muhammadan Law. On appeal, the District 
Judge does not appear to have dissented 
from this view, and accordingly I need only 
add that both the learned Judges appeared 
to have thought the evidence as to custom 
cor.flioting. 

The conclusion, therefore, which I have 
arrived at is that the Court decisions, 
whether inside or outside Porebunder, are 
not such as 1 can rely on as showing that 
the special custom alleged by the defendant 
has ever been satisfactorily established. 

This brings me to a particularly 
important part of the case, wx., the oral 
evidence as to custom. It is voluminous 
and troublesome, for it involves a detailed 
investigation of the devolution of a large 
number cf estates of deceased Halai Memons. 
Most of the individuals have long names, 
but collectively there is little variety. 
Hence there is a considerable risk of con- 
fusion, which is increased by the necessary 
dullness and monotony of the bare records 
of their lives, families and properties, for 
that is all that is material in the present 
suit. Mr. Setalvad and Mr. Davar 
have, however, tackled this tedious evidence 
with exceptional patience and lucidity, and 
in particular the various summaries that 
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bave been prepared under their advice will 
be found of great assiatauce in deciding 
what the evidence really amounts to. This 
is very ncceasary, as a mere reading of the 
commission and trial evidence atraight 
through from beginning lo end is more likely 
to hypnotize the reader* than to assist him 
in a critical analysis of the evidence. 

The evidence in support of the 
defendant’s case was all taken on commis- 
sion, apart from that of the defendant 
himself and one formal witness. On this 
commission the defendant examined some 
twenty- seven witnesses, who between them 
depose to the fifty instances of Hindu succes- 
sion which are set out in the summary 
called **Table of Instances” and therein 
numbered consecutively, 1, 2, 8 and so 
on. Of these fifty instances thirteen are 
either duplicates or are for some other 
reason withdrawn by Mr, Setalvad, riz., 
Noe. 20, 24, 27, 29, cO, 31, 34. 35, 41, 42, 
46, 47 and 48. The number of instances 
eventually relied on by him is thus reduced 
to* thirty- seven. Of these thirfy seven, 1 
reject the evidence in support of twenty- 
one of them, tJA., Nos. 1, 2, 3, 4, 41, 9, jO 
12-15 (inclusive), 21, 22, 23, 26, iS, 
38, 37, 40, 48 and 49. This leaves sixteen 
instances, nr.. Nos. 5, 7, 8, 11, 16, 17, 18, 
19, 25, 32, 36, 37 A, 38, 89, 44 and 45, which 
may be said to be established, leaving for 
farther consideration the question what 
weight should be given to such .sixteen 
instances. 

1 have the following general criti- 
cisms to pass on the thirty-seven instances 
relied on by Mr. Setalvad. Jn the first place, 
they are all recent or comparatively recent. 
Only four of ihera, t /r., Nos, 25. 26, 36 
and 39 are shown to be instances of deaths 
prior to, 1900, Of these, I have rejected 
No. 26, and consequently the earliest instance 
establishsd is No. 25 in the year 1884. 
This alone is, i think, a serious Haw, for 
the alleged custom must be proved to be 
ancient biid immemorial before 1 can accept 
it. The Court will of course on satisfactory 
evidence make all pioper presumptions from 
niatters Qcouriiig within living memory, but 
these leoent instances cotitrast unfavourably 
in point of sge with the Bombay records to the 
opposite effect, such as the evidence before 
Sir Er.<^kine Perry in 1S47 which I have 
already alluded to. One must also bear in 


mind that all the sixteen established in- 
stances except No. 25 were from 1896 on- 
wards, and were consequently within the 
period covered by the above-mentioned deci- 
sions in the Porebonder and Kathiawar 
Courts. If then these decisions were either 
based on a misunderstanding of Bombay law 
or were conflicting, the devolution in many 
of these sixteen instances may be due to 
legal advice founded on such decisions. In 
this oonneotion. 1 think the plaintiff’s 
husband may be substantially accurate when 
he said: “xVIy Pleader told me there are 
two laws, Hindu and Muhammadan Law, and 
that I could act under whichever law I 
thought fit” (see (Questions 55 and 112, pages 
155 and 163). 

Sprondly^ only Pve of the thirty-seven 
instances, viz., Nos.' 1, 4, 5, 6 and 25, are 
supported by any documentary evidence. Of 
these I have rejected Nos. 1, 4 and 6, thus 
leaving only two, viz., 5 and 25. This alone 
riecesBitates caution, particularly when 1 find 
that the persons alleged to have been excluded 
from the succession are nearly all females, 
not one of whom has been called by the 
defendant. Indeed 1 had at the trial several 
reminders of the danger of accepting mere 
verbal statements on succession. Two of 
the witnesses, inz., Exhibit Com. 13 and 
Exhibit Com. 19, were proved by docu- 
ments to be utterly wrong in their state- 
ments about Hindu suooessior, while ( ne 
of the plaintiff’s witnesses, viz., No. 10 
who appeared to be an intelligent and 
respectable businessman, had either not 
grasped the distinction between a deed inter 
iivos and a grant of Letters of Administra- 
tion or else was entirely wrong in his 
positive recollection of what had taken 
place with reference to his deceased 
father. 

Thirdly, a good deal of the evidence is 
of a loose general character. Names and 
dates and particulars of property, if any, 
are often not giver; or again witnesses 
say a daughter got no share, when in fact 
there has hitherto been no division of the 
property. Much of it too is hearsay and 
the parties really involved are not called. 
Again witness after witness says confident- 
ly in examination- in- chief that daughters 
of various deceased persons got no share, and 
then in cross examination is shown to have 
no personal knowledge, but to have really 
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firuessed at the truth and to have based 
that guess on the alleged custom. 

Fourthly, I think there is a want of 
candour in the evidence in chief. For 
instance, witness after witness deposed in 
chief to the length of time the intestate 
was at Pore bunder each year, but on cross- 
examination was shown to have little or 
no personal knowledge of the matter as 
he was in Africa at the time. Again IS 
of the 27 witnesses deposed to instance 
No. 1 and stated that the widow and 
daughter got no share. This was literally 
true; whether it was substantially true is 
another matter, for the facts elicited or 
proved by the plaintiff and not mentioned 
in examination-in-ohief tend to show that 
before any division was made the estate 
in question was lost. Alleged family his- 
tory which is unsupported by any document- 
ary evidence is apt to be diflicult to 
check in cross-examination, at any rate 
when the instances given are very numerous 
as here. Want of candour, therefore, 
in one instance gives rise to the suspicion 
that other similar instances might have 
been proved unreliable if ])8tter materials 
for cross-examination had been in Counsel’s 
possession, or if .some chance question had 
brought the true facts to light. 

Fifthly, as regards the witnesses them- 
selves. 1 reject the evidence of Exhibit 
Com. 1, as, in my opinion, he is a paid 
witness who has denied the payment. He 
admits that in other litigation he was paid 
for his services by other parties, but denies 
any payment in the present case. He admits 
moreover borrowing Rs. 300 from the defend- 
ant, but says he repaid it before his 
cross-examination, and in this statement 
the defendant concurs. But I Bnd that 
the Rs. 300 was borrowed onthe27th Septem- 
ber 1915, just one weeU after the admission 
of the plaint, and that although the cross- 
examination ended about 12th September 
1916, the defendant’s bonks up to the close of 
the year, viz,, 26th October 1916 do not 
show any repayment, and on the con- 
trary show that the amount was carried 
forward to the then new year. The 
defendant eays this was becau.se he did not 
return to Bombay and tell his Mehta 
about the repaymfnt till January 
19 a 7, and that in fact he spent ihe 
repaid loan in distribution to the poor at 


Porebunder in Ramzan, viz., July 1916, 
as was noted by the entries made in January 
1917. The defendant, however, admits that 
lio receipt or other writing was given to 
Exhibit Com. I on the alleged repayment, 
and 1 cannot accept their story as to this 
Rs. 300 being a repaid loan. It would 
also appear that there is enmity between 
Exhibit Com. 1 and the plaintiff. At any 
rate the former obtained a decree for 
Rs. 6,400 against plaintiff’s husband: he also 
took criminal proceedings which were 
unsuccessful against plaintiff’s husband: and 
he has also been in litigation with the 
plaintiff’s mother-in-law. He is hardly, 
therefore, an unbiassed witness, nor does 
he explain why he was excluded from the 
Porebunder Jamat for some three years. 
Exiiibit Com. 1 is, however, the principal 
witness for the defendant, and the other 
witnesses seem to hsive modelled their 
evidence very largely on his, which is not 
altogether satisfactory seeing that Exhibit 
Com. 1 seems to be a semi-professional 
witness. 

29. Another important witness is Exhibit 
Com. 2 and he also is 1 think unreliable. 
In question 107 he denied positively hav- 
ing distributed Ibrahim Nur Mahomed's 
estate (instance No. 24) according to 
Muhammadan Law, whereas in his evidence 
in the Porebunder litigation. Exhibit lOE, 
he admitted the fact. So too in question 
153 his answer about Hawabai, a daughter 
of Haji Abii Jiwa, getting some money 
by way of charity appears to be inadmis- 
sible as hearsay, but if admissible is 
contradicted by the sale-deed, Exhibit Al, 
according to which she took a share under 
Muhammadan Law and sold it to her brothers 
for Rs. 925. Exhibit Com. 21 repeat? this 
false story about charity in question 36, 
and accordingly I reject his evidence too. I 
may also remark that Exhibit Com. 2 was the 
second arbitrator in Bomb ty Suit No. 22 of 
1911 (see Exhibits H and J), by whose 
award the estate of one Haji Abdul Rehman 
Khamisa vias distributed according 
to Muhammadan Law. Possibly, Khamisa 
although originally a Porebunder man may 
have acquired a Bombay domicile, in which 
case the award becomes of le.ss importance. 
It is also noteworthy that in the Porebunder 
litigation in June I9i6, thi.s witness only 
gave two instances of custom (see Ex- 
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hibit lOE), while on oommission in 
September 1916 be mentions fourteen 
instanoes. 

So, too, witnesses Exhibits Com. 7 
and 9 srive no instanoes of ousfom in 
the Porebiinder litigation, but give four or 
five instanoes respectively on commission. 
Further in Exhibit lOG, witness 
Exhibit Com. 9 says: — 

“if any daughter or some such oomes 
to me for a share, I would say” ‘Give 
aooordingto Sareh’ (t. e., Muhammadan Law). 

Three months later on oommission he says 
(Question 40): 'if a Memon’s daughter 
were to approach the Jamat for a share 
in her father’s property I would drive her 
out. I don’t remember to have deposed in 
the Sar Nayayadish Court in Abu Haji 
Suleman’s case that 1 would award to a 
female her share if she were to approach 
me. 

This change of front seems to me to afford 
some ground for Mr. Davar’s suggestion 
that it is due to Exhibit Com. 1 that this 
witness and also some others have added 
to or varied their evidence in the short 
interval between the Porebunder litigation 
and the oommission in the present suit. 
Be that as it may, T cannot accept Ex* 
hibit Com. 9 as a reliable witness. 

Exhibits Com. 13 and 19 1 must re- 
ject as being contradicted by written 
documents. Indeed Exhibit Com. 13 
went so far as to deny that his wife got 
any share in her father’s estate which 
is quite at variance with Exhibit O and 
Exhibit Q. 

If I make no further comment on the 
other oommission witnesses, it must not be 
assumed that I implicitly accept their 
evidence so far as it goes I will only 
add that as the defendant’s evidence is 
practically all taken on oommission, he 
is endeavouring to establish a custom on 
the evidence of witnesses not one of whom 
(except himself and Exhibit Com. 3) 
will have been subject to personal 
scrutiny by any Court. It is only 
fair, however, to say that Exhibit 
Com. 3 struck me favourably during the 
short time he ^as in the witness-box 
before me. He is not, however, an in- 
dependent witness, being a brother-in-law 
of defendant No. 1 and the duly constituted 


attorney of defendant No. 2 (see his written 
statement). 

As regards the twenty -one instances 
which I said I had rejected, I should 
perhaps explain briefly my principal reasons 
for such rejection. Instance No. 1 is too 
doubtful, in view of the allegations that 
the property was not divided and was 
eventually lost. These allegations seem to 
me substantially true. In No, 2 the division 
was after this suit began: it was made in 
Africa; and really rests on hearsay evidence, 
the sons and daughters not being called. 
Instance No. 3 depends on the evidence 
of witnesses Exhibits Com, 1 and 21, 
whom as J have already said I consider 
unreliable. In instance No. 4 the widow 
claimed a share according to Muhammadan 
Law and her claim went to arbitration. 
The award (Exhibit Com. 8 A) appears 
to have been based on Hindu Law, but 
in view of the claim being contrary to the 
alleged custom I can hardly accept the 
instance as a satisfactory one. Instance 
No. 6 is too doubtful 1 think the 
release (Exhibit 4 A) amounted to a dis- 
tribution according to Hindu Law, and was 
not a winding up of a partnership as Mr. 
Davar contends. On the other hand, the 
release is dated the 11th October 1915 
and by that time the present suit bad 
been started. Further it is clear from 
the sale deed, E.xbibit A, and the suit, 
Exhibit A36, that the estates of the 
father and a step-brother of instance No. 
6 devolved according to Muhammadan Law. 
The pedigree, which 1 have marked Ex- 
hibit 13F, shows the children the father 
(Haji Abu Jiwa) had by his two wives, 
and in this connection Hawabo, the daught- 
er, must not be confused with the daughter- 
in-law of the same name, nor with another 
daughter named Hurhai. It was Hawabai, 
the daughter, whom the defendant himself 
(see questions 134-185) and his witnesses 
(Exhibits Com. 2 and 21) stated took 
a share by way of charity or as a poor 
sister, a statement which as I have already 
said I reject, having regard to the sale- 
deed Exhibit Al. It was then in- 
geniously argued by Mr. Setalvad that I 
should regard the case as a striking ex- 
ample of Hindu Law applying to Porebunder 
residents and Muhammadan Law to Bombay 
resident.s on the ground that instance No.. 
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6 and his brother No. 10 remained in 
Porebnnder while their father went to 
Bombay, as did their step-brother, the sub- 
jeot of suit Exhibit A36. This con- 
tention I do not accept. The release Ex- 
hibit 4A is too recent to warrant 
that conclusion, for amongst other things 
it may have been prompted by late 
decisions in the Porebnnder Courts. On 
the other hand it is clear from Exhibit 
A I that the father’s estate devolved ac- 
cording to Muhammadan Law, as did also that 
of one of the step-brothers of instance No. f>. 
Instance No. 10 is a brother of No. 6 and 
is only deposed to by witness Exhibits 
Com. I and 2, the former of whom falsely 
denies that Hawabai got a share according 
to Muhammadan Law 

Instance No. 9 is another example of 
the unreliability or want of candour of 
witnesses Exhibits Com. 1 and 2. The 
examination-in chief contains the usual 
answer that t^;e daughter got no share. 
It appears, however, from the cross- 
examination and also from the evidence 
of the defendant himself (questions 399- 
408) that instance No. 9 had a vacant 
piece of land and a house. The vacant 
land he sold to his sons in his life-time, 
so the story about the sons’ separate houses 
which they afterwards built on his land 
may be eliminated The remaining pro- 
perty, viz., the house, has not yet been 
divided. 

Instances Nos. 12 and 13 are only given 
by witness Com. 1, He has muddled up 
ii 8 ance No. 12 with another case: and as 
regards No. 13 he had not the candour 
to state in examination-in-ohief that No. 
13 was the testator in the Porebunder 
litigation (Exhibit lOA and B) and 
that No. 13 left a Will (Exhibit 23) by 
clauses 4, 8, 10, 11 and 12 of which he 
gave directions for division according to 
Muhammadan Law. 

Instances Nos. 14 and 15 are brothers 
of No. 13. Both died in Africa and may 
have been domiciled there. Apart from wit- 
nesses Exhibit Com. 1 and 2, instance No. 14 
is only deposed to by Exhibit Com. 5 and 
instance No. 15 by Exhibit Com. 14. 
Exhibit Com. 5, however, was not 
present at the alleged division, and 
his statement that the daughter got no 
share appears to be based solely on his 


allegation as to custom, and the daughter 
is not called. Exhibits Com. 5 and 1 
differ by seven years as to the date of 
the death of in*^tanoe No. 15. Consequently 
it becomes doubtful whether any daughter 
survived No. 15 and so was in a position 
to take. 

Instances Nos. 21, 22 and 23 are only 
deposed to by Exhibit Com. 1. 

In instance No. 26, the sons gave each 
daughter Rs. 700 or Rs. 800 on returning 
from Africa. This would roughly corres- 
pond with the amount the daughters would 
have taken under Muhammadan Law, 
and consequently this instance seems too 
doubtful. 

In instance No. 28 it would seem doubtful 
whether the property consisted of more 
than a valueless equity of redemption. 
Be that as it may, the daughter was 
required to join in the sale. 

instance No. 33 depends on witness Exhibit 
Com. 13. 

In instance No. 37 there was litigation in 
the Courts of Pretoria with reference to the 
minor daughters, and the decree is not pro- 
duced. 

Instance No. 40 is only deposed to by 
Exhibit Com. 19 and there is no evidence 
that this instance left any property. 

Instance No. 4^ is not shown to have 
left any property. He admittedly left no 
landed property at Rinavav. 

Instance No, 49 is also too doubtful to 
rely on. He admittedly left no landed 
property, and 1 am not satisBed that he 
left any moveable property, although ''be 
may at one time have been 'worth about 
two to three thousands.” 

As regards the sixteen instances which 
may be said to be established, I do 
not think their collective weight is great 
having regard to the general comments I 
have made, and in particular those as 
regards age and the absence of documents. 
Even as regards instance No. 5 where 
there is a document. Exhibit Com. &A, 
there is a doubt whether the property in 
question was not partnership property. 
Mr. Setalvad says, however, that quality 
as well as quantity is supplied, if I add 
to these sixteen instances the fifteen 
instances referred to in the judgment of 
Mr. Maru, Exhibit 8. This I cannot do. 
For one thing I have not got the de* 
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positions or record in that snit. Even if 
I had, I should have to consider whether 
they are admissible under section 32 of the 
Indian Evidence Act and if so, they would 
have to be weighed against the instances 
to the opposite efPeot given in Exhibit 
K, and also presumably in that judgment 
in the Porebunder Court of Appeal which 
was reversed hy the Huzur Court in 
Exhibit 10 D and which, I much regret, 
has not been produced before me despite 
my enquiries as to why it was not 
forthcoming. 

As regards the evidence of the de- 
fendant himself, I think he adds little to 
what was said on commission, but I should 
say a word about his general evidence 
on the five pedigrees Exhibits 13A to 
E. The case as opened to me was that 
these five pedigrees all showed Hindu 
succession. In examinatioii-in-ohief the de- 
fendant, beyond saying generally that the 
pedigrees were correct, gave no evidence as 
to how the various estates devolved. In 
re-examination I gave leave to adduce 
this evidence having regard to CoanseTs 
opening, and accordingly the defendant 
testified generally that in no case did a 
daughter or widow take a share according 
to Muhammadan Law. Cross-examination, 
however, proved that he had little 
or no personal knowledge on the 
point and in many instances he did not 
even know whether the persons in ques- 
tion had left any property. The pedigrees 
may, therefore, I think, be disregarded, 
except in so far as they contain persons 
enumerated in the table of instances which 1 
have already dealt with. 

I next torn to the plaintifl’s evi- 
dence in opposition to the alleged cus- 
tom. It consists of thirteen trial witnesses 
and two commission witnesses. Taking the 
trial witnesses first, witnesses Nos. 2, 3, 5 
and 13 are good types of the trading com- 
munity. They gave their evidence well 
and I accept it. Witness No. 9 was of a 
superior position and his evidence also vt as 
useful, Witne.‘5s No. 1 is the Pleader I 
have already preferred to, and witnesses Nos. 7 
and 8 were only formal witnesses. Wit- 
nesses No.s. 4 and 6 are not as important as 
others, and No. 10 may, I think, be cicrrgard- 
ed: Nos. 11 and 12 are the plaintiff and her 
basband. 


These witnesses depose between them to 
iJumerouR instances of Muhamamdan sucoes- 
aion, but the bulk of them relate to persons 
domiciled in Bombay, Three instances are, 
however, proved to my satisfaction as being 
cases of Muhammadan succession amongst 
Halai Memons domiciled in Porebunder State, 
viz : — 

(a) Saleh Mahomed Haji Vali of Banavav, 
who died on 2nd November 191C. 
The distribution of his estate is evidenced 
by Exhibits O and Q, and by the oral 
testimony of his brother (witness No. 2). 
It is clear that he remained a Banavav 
man. Even the defendant admits that 
(see qeations ll” 119). This deceased was 
instance No. 34 in the Tab*e of Instances 
but was naturally enough abandoned by Mr. 
Se-alvad. 

(/>) Sullemati Hussam Kalli of Banavav, 
who died in 1901. 1 think the release 
Exhibit A 17 bears out the evidence of 
witness No. 2 (see questions 47-49 and 
103-105) and of witness No. 13 (see 
questions 13-20 and 69-70), to the effect that 
the widow took a share according to 
Muhammadan Law. It is clear that 
this deceased remained a Banavav man. 
And 

(r) Osman Hamid of Porebunder, who 
died in 1877. This is an important case 
deposed to by witness No, 3. The release 
Exhibit U1 shows clearly that the widow 
and daughter took shares according to 
Muhammadan Law. The deceased was 
clearly a Porebunder resident (see Ques- 
tions 20 and 37). His pedigree is Exhibit 
IJ5. 

Other instances are given of alleged 
residents in Porebunder State, e. p., Maho- 
med Juma Chaya (question 50) and Mahomed 
Jnsub Patel (question 54) by witness No. 
2 : and Haji Mahomed Juma (question 47) 
and Jusub Ahmed (question 69) by witness 
No. 5, The last of these is borne out by 
the conveyance, Exhibit A16, but it would 
seem from question 163 of witness No. 5 
that he resided mostly in Bombay, The 
other three cases rest mainly on hearsay 
and I think it safer to reject them although 
the dividing line between them and some 
of the defendant’s instances which I have 
accepted may be a narrow one. 

I may add that witness No. 3 gives 
an excellent example of Muhammadan 
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BUOoesBion in the ease of his father Haji 
Ahmed, who was originally a Porebunder 
man bat was probably a resident of Bombay 
at his death on the Slat July 1885. The 
plaints Exhibits SI and in the Ad- 

ministration Saits Nos. iS and 84 of 1886: the 
family agreement Exhibit Ti ( which states 
that the shares ‘'are according to the 
Mahammadan Liw and agreeably to the 
opinions of Kazis ( Judges) and Moalvis 
(lawyers)”: the decree Exhibit T2 which 
approved the agreement on behalf (»f 
minors and the release Exhibits T3 by 
a brother and his sisters, all prove an 
instance of the castom which exists among 
Halai Memons in Bombay in a way which 
is in striking contrast to the type of 
evidence put forward on behalf of the 
defendant. Two other similar instances as 
regards Bhavnagar are given by witness 
No. 4 with reference to his grandfather 
and father and are sapported by plaints 
Exhibits VI and Wl, decrees Exhibits V2 
and W2 respectively. Farther the defend- 
ant’s witness Haji Ibrahim Geega (the 
treasurer of the Bhavnagar Jamat in 
Bombay) admitted this, and indeed claimed 
that he himself was governed by Maham- 
madan Law and had never heard of any 
alleged change of personal law on migration 
from Kathiawar to Bombay. I attach im- 
portance to this latter statement for the 
deponent is an independent witness: he is 
in a responsible position as treasurer, and he 
impressed me very favourably. 

The evidence of the plaintiff herself 
on the qaestion of custom 1 propose to 
treat as I do in effect that of the de- 
fendant, viz.f to disregard it. As regards 
the plaintiff's husband he claimed in the 
Porebunder litigation (Exhibits iOA — E) 
that Hindu Law applied. Consequently in 
the present suit he was in rather an 
embarrassing position, which he did not 
improve by fencing with the questions. 'He 
left an unfavourable impression on my 
mind ; and the defendant may legitimately 
point to question 110 as showing that 
this witness could not ci^e any instance 
in his family of a daughter get'ing a 
share. As against this it must be borne 
in mind that the deponent is only aged 
33, so his personal experience is limit- 
ed. 

Nor do the plaintiff's two commis- 


sion witnesses carry the plaintiff’s ease 
any farther. Exhibit Com. A, after saying 
that he had beard Porebunder Memons 
were governed by Hindu Law, went on to 
depofie to the case of Saif Mahomed Haji 
Vali where the witness held the widow’s 
power-of-atiorney, and where (as I have 
already said, she took a share according to 
Muhammadan Law (see Exhibit O. Exhibit 
Com. B deposes principally to the same 
instance. He is only 28 and 1 do not 
think his evidence on the other oases is 
of any real assistance. The plaintiff at 
one time proposed to call other witnesses 
on commission, but she appears to have 
had some difficulty in getting them to attend. 
At any rate two warrants were issued 
against proposed witnesses (Exhibit N) but 
without result. 

This leads me to a point on which 
the defendant naturally relies, viz., the 
comparative weakness of the plaintiff’s 
Porebunder evidence as compared with the 
defendant’s. In ooni^idering this point I 
must also consider whether there is any 
reasonable explanation of those sixteen 
recent or comparatively recent instances 
which the defendant has established, as 
opposed to the three contrary instances 
which the plaintiff has established. One 
possible explanation is that some at any 
rate of these sixteen instances may be due 
to legal advice founded on a misapprehen- 
sion of the Bombay decisions with re- 
ference to Cntchi Memons or Khojas. If 
the Judges themselves in Porebunder and 
elsewhere were under this misapprehen- 
sion, it is likely that some Counsel are 
either of the same opinion or have advised 
iheir clients in accordance with that opin- 
ion. 

Another possible explanation may lie in 
the legislatirn which was proposed for 
Cutohi Memons and which was based 
on the principle that each Cutchi Memon 
should have the option either to retain 
Hindu Law or else to adopt Muhammadan 
Law as regards inheritance and succession. 
The original Bill was a private Bill No. 
17 of 1885 (see Bombay Government 
Gazette for 18:5, part VI, page 52) and 
as drafted it applied to Memons general- 
ly without distinguishing Cutchies and 
Halais. This was rectihed in the later and 
official Bill No, 13 of 189G (see Bombay 
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Government Gazette for 1696, part VI, page 
149) which was confined to Gatchi Memons. 
ICxhibit M shows that the Police notice, 
Exhibit L, was also advertised in the Pore- 
bunder State Gazette. One may assume that 
the Government of India took this step, 
because it did not wish legislation in 
British India to prejudice the community 
nf Halai Memons who are partly within 
and partly without British India. At any 
rate it seems probable that the Porebunder 
Halai Memons were consulted as to their 
wishes. Witness Exhibit Oom. 2 says (ques- 
tion 63): 

“In lfc97 the leaders of the Memon 
community were asked by the Adminis- 
trator to state what law they followed 
in matters nf inheritance and succession. 
We said that we have adopted Hindu 
Law. We were told that the Bombay 
Government wanted to know whether 
the Porebunder Memons and the other 
Memons of Kathiawar wanted to follow 
Muhammadan Law. We replied in the nega- 
tive.” 

Witness Exhibit Com. 5 is much 
to the same effect. He says Cquestion 
41):- 

“The leaders of Jamat had assembled 
at my shop. I was present there. They 
decided to inform the Aministrator that 
the Jamat has approved of Hindu Law 
of inheritance by which they were govern- 
ed.” 

The phrase adopted Hindu Law” is a 
curious one for Exhibit Cora. 2 to use, 
seeing that the defendant’s case is that 
Hindu Law has been retained and not 
adopted; but in view of what Exhibit 
Com. 5 says, too much stress must not 
be laid on that phrase. I think, however, 
it may well be that although the Jamat 
was not convened (see Exhibit Com. 5, ques- 
tion 72), the community got an impression 
that they had a choice as to which law 
should be adopted and that the leaders 
having once decided on Hindu Law, it would 
be improper to act contrary to that decision 
or to give evidence against it But how 
those leaders arrived at that decision is 
another matter. Exhibit Com. 2, who is 
now a leader, does not even know the 
injunctions of the Koran upon which the 
Muhammadan Law of inheritance is based. He 
si^ys (questions 134-135): 


“We believe that those who do not 
follow the Sareh (Koran) are Kafars 
(infidels). The point of inheritance is 
baaed on custom and I do not know 
whether the question of inheritance is treated 
of in the Sareh. 1 do not know how 
many matters the Sareh comprises. I have 
not learnt it.” 

I do not say that the above explana- 
tions have been legally proved, for, except 
in so far as they are legitimate inferences 
from the evidence, they must be consider- 
ed as hypothetical. It is one of the mis- 
fortunes of commission evidence that at 
the trial Judge and Counsel have to take 
this evidence as thsy find it and irres- 
pective of the course the case may take when 
heard. But disregarding the above ex- 
planations, one still has to remember 
that the onus of proof is on the defend- 
ant. 

1 have now dealt with most of the 
leading contentions which were urged on 
me with such force by Mr. Setalvadand 
Mr. Davar. Mr. Satalvad did indeed urge 
on me one other, viz., that the Kojahaft 
and Memons' case (2) should be adopted as 
the standard of proof, and that the defend- 
ant’s evidence in the present case was at 
least as strong as that which Sir Erskine 
Perry thought sufficient to establish Hindu 
succession in 1S47. I think, however, that 
the true test is that laid down by the 
Privy Council in Ramalakshmi Ammal v. 
Sivanantka Perumal Sethurayar (4) which 
I have already mentioned, for 1 have no 
reason to suppose that there is any differ- 
ence in Porebunder law as to the requisite 
proof of a custom. Accordingly I do not 
propose to discuss the question whether 
the evidence before Sir Erskine would 
nowadays satisfy that test. But I may 
add that the practical result of Sir Erskine’s 
decision is hardly calculated to induce the 
Court to modify the strict standard of proof 
required for a custom. Cases such as 
Jan Mah'tmed v. Datu Joffar (14), Mangaldas 
V. Abdul Razak (15) and Advocate General v. 
Jimhuhai (1^) show the difficulty of saying 

(14) 22 Ind. Cas. 195; 15 Bom. L. B. 1044; 88 B. 

449. 

(16) 23 Iiid. Cas. .565; 16 Bom. L. K. ?24. 

(10) 31 Ind. Cas. 106; 17 Bom. L. R. 799; 41 B. 
181. 
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where the law of inheritacce and suooea- 
sion begine and where it ends, and there 
appears to be still much uncertainty as to 
the precise legal position of Cutohi Memons 
and Khojas. Unfortunately the efforts of 
Government to remedy by legislation this 
unoertainty in the law and consequent hard- 
ship came to naught. 

[ should also mention that my attention 
was drawn to section 32 of the Indian 
Evidence Act; and also to the ruling of the 
Privy Council in Garuradhwaja Prasad 
V. Superundhwaja Prasad (17), to the 
effect that a witness may state his 
opinion as to the existence of a family custom 
and give as the grounds thereof information 
derived from deceased persons : but this 
must be independent opinion based on 
hearsay and not mere repetition of hearsay. 
In considering the evidence I have borne 
this ruling in mind, though possibly 1 have 
been too lenient in its application to some 
of the defendant’s instances which 1 have 
held to he established. 

There was one extraneous matter which 
had little or no bearing on the question 
of custom, but which affected the plaint- 
iff and defendant personally, and which 
occupied unfortunately a good deal of time. 
The defendant alleged in effect that this 
action was brought out of spite because of 
a quarrel about a bouse be had bought 
for the plaintiff, and because of his subse- 
quent refusal to execute certain repairs. 
The threats alleged by the defendant were 
after the Municipal notice to repair, which 
was received by the defendant about the 
26th July 1915, (see Exhibit 19). Unfor- 
tunately for this contention the evidence 
of Mr. Daphtary (plaintiff’s witness No. 8) 
shows clearly that this litigation was con- 
templated months before, via., in January 
1915, shortly after the testator’s death. The 
power of- attorney (Exhibit A3) from the 
plaintiff to her husband, which had been 
engrossed about the 28th January 1915, 
was executed on the 16th July 1915, and 
consequently before the Municipal notice. 
The documentary evidence, therefore, so far 
as it goes, is against the defendant. As 
regards the oral evidence I may disregard 

(17) 27 I. A. 238 at p. 261; 2 Bom. L. K. 831; 23 A. 
37} 10 M. L. J. 267f 5 C. W. N. 33; 7 Sar. V, 0. J. 
*»24(P.C.). 




the plaintiff’s husband, but I think the 
plaintiff is just as likely to be telling the 
truth as her brother the defendant, and 
as she is supported by the docnmfnts I 
decide this point in her favour. But it 
is quite a bye point, and only material on 
credibility and costs. 

1 now turn to my conclusions. 

Viewing the c.ase as a whole, does the 
evidence satisfy the test required to prove 
a custom in a Court of Law? After 
weighing all the evidence to the best of 
my ability, and after giving due considera- 
tion to the arguments of Counsel, I am of 
opinion and so hold that it does not, and 
that the defendant has not discharged the 
onus of proof which lies upon him. 

The result is that in my judgment the 
testator was governed by the Muhammadan 
Law of inheritance and succession at the date 
of his death, and that accordingly the defend- 
ant fails in this suit. 

The formal issues are: — 

(1) . Whether the intestate Haji Abu be- 
longed at all material times to a family of 
Halai Memons who were settled in Pore- 
bunder? 

(2) . Whether as regards inheritance and 
succession, Halai Memons so settled in Pore- 
bunder as aforesaid (a) retained Hindu 
Law at the time of their conversion to 
Islam; or (5) have by immemorial custom 
adopted Hindu Law? 

(3) . Whether Halai Memons so settled 
as aforesaid are governed by Hindu Law as 
regards inheritance and succession? 

(4) . Whether the intestate at the date 
of his death was governed by (a) Mubam- 
madan Law; (b) Hindu Law as regards the 
inheritance and succession to his moveable 
and immoveable properties (t) in Bombay and 
(it) outside Bombay? 

(5) . Whether the plaintiff has any and, if 
so, what interest in the property left by the 
intestate? 

1 answer these issues as follows; — 

(1) . Yes. 

(2) and (3) No. 

(4) . By Muhammadan Law. 

(5) . Yes. As one of the co-heirs of the 
intestate she is entitled to a 7/32 share of his 
estate. 

1 will hear Counsel on the precise form the 
decree should take and also on the question 
of costs. 
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My final word at the present stasre of the 
case is to thank Mr Setalvad and Mr. Davar 
for tbe Rreat assistance they have been to 
me in one of the roost laborious cases I have 
ever had to deal with. 

ISth Dccomber 1917 Ihh Lordship do- 
ivrrod n iiidj^meiit derilinf? with tlu» <iu«*ati(»Ti of cosiB 
whirh 18 not r.ecessary for the pnrpoaeK of this rc- 
j»ort. — JP ^] 

Suit decreed. 


MADRAS HIGH COURT. 

SttCORD Civil Appeal. No. 634 ok 1916, 
October 30, 1917. 

Pieeent: — Mr. Justice Seshagiri 
Aiyar and Mr. Justice Napier. 
SUBRAMANIA AIYAR— Plaintikk— 
Appellant 
t ersus 

NARAYANASWAMI VANDYAtt 
n/ia^NARAYANASWAMl THEVAll- 
DeKENOABT — R feSPONDENT. 

vj l^i'opoi'ty (71 of lhS2), .•*. H3 — lenth'r 
of mortyayc mvin'ij-- Depot* ii of more Uuut aimmtif 
due, validHyof ^l^:yn^avirptiinCt\ iViotojf(il^ by inurfyayre 
— RedempiionyHuitfor — Ceaaation of interest — Intereat /*# 
pluintifl' from dote of md — Civil Provodnye Code (Art 
r of IfeOb^, O. XXIV, r. 2 — Petition for deposit (tiflimj 
for legality of — Cootroct Act (!X vj 18727, 8. 3H 

^Tender, nature of, 

'i’he dopOKit of' a larger HUiii than is duo to tlio 
mortgagee, from which the lntt(«r is Ufikod to 
take whatever is due to him, is valid under s(;elion 
83 of the Trausfrr of Troperty Act and from the 
date of such dei>osit iiit(*rest on such aniouid ceases 
to run. [p. 639, col. 2.] 

Where a mortgagee wroiigi'uJly refuses t«) receive 
the ainoinit ilepositod uiid tlic irioitgagor is forced to 
bring a redemption suit, he is entitled to interest after 
the date of the service of the plaint and Hiiinmons on 
the defendant, [p. 641, col l._] 

Properties in schedule A were mortgaged to defend- 
ant in 1902. A portion of these properties covered 
hy schedule 15 was subsequently mortgaged to one 
H. 11 sued oil his mortgage and brought tlic sche- 
dule B properties to sale, w'hich were ]Hirchase<l by 
the plaintiff subject to defendant’s mortgage, 
riaintiif paid the money duo on schedule A mort- 
gage into Court and presented a petition, lequiring 
that defendant should accept it and give possession 
of all the properties or that he should take from the 
amount deposited whatever w^as due on the schedulo 
B mortgage and deliver to him the schedule 11 pro- 
perties, and that the Court should provide for tlie 
costs. Defendant refused to receive an unspecified 
proportionate amount, but was willing to deliver to 
plaintiff the titlo-dccdi of the Schedule B lands only 
on i-ecoivirig the entire amount due on schedule A 
properties. Plaintiff in consoqiienco, sued for 
redemption of schedule B properties, the whole 
amount deposited remaining in Court; 

Udd, (1) that Hii u larger auiuunt >vu« deposited in 


Court than was duo under the schedule B iiiortgHge, 
the tondiT was valid and ioterest cou‘<e«l to iMiii from 
its date; [p. 640, col, 2; p. 641, col. ».] 

[2) that under (Irdcr XXIV, ruh* 2, Civil Procedure 
Cf‘de, jdaintitf was entitled to interest after the date of 
the Hcrvice of the plaint and smiiions on tlu? defend- 
ant. [p. 64', col, 1. J 

VoT SeHkayiri Aiyur, J — Tlie rule as to tender is pan 
of the law as to jierformnnce of a contract as Iniil 
down in section 3S of the Contract Act. [p. 640, cid. 
2.2 ^ 

If |uirtu?s make a hona fulr attempt at performing 
t heir nmtraiM s, the rights of the part ies should noi 
he defeated by t.tcliniculitics. There is no rule that 
where a p(*rson tenders n large amount and asks for 
a cliunge, he should not have the benefit of the ten- 
der. [p. (540, colft. 1 & 2. { 

Per Xapier, ./. — Section 83 of the Transfer of Pro- 
perty’ Act doc.s not contemplate the exercise of any 
discretion hy tlie Court in the nintter of making 
^'itln'r party liable for costa or granting any' relief. 
Jf a feiid(‘r under tin* section is acconipainod by a 
prayer for costs and the Court ri^fiiFes to takr- action 
ilu'reoii, the tender is bad. The tender is (Mpially 
had if, in inn king the deposit, the mortgagor requires 
the Conn to ascertain the amount due on the 
mortgage. ! p. 641, col. 2 ] 

Second appeal against the decree, dated 
19fch January 1916, of the Court of the Dis* 
triet Judge, Tanjore, in Appeal Suit No. 2t0 
of 1915, preferred against the decree of the 
Court of the Subordinate Judge, Negapataro, 
in Original Suit No. 69 of 1913. 

Meesr?*. T, It. Tta'innclmndra ^Aiyar and 
S. nangachanar, for the Appellant. 

Mr. T, R. Narayanvstvimi Aiyar, for the 
EtdBspondent. 

JUDGMENT. 

Seshagiki Aiyak, J. — This suit is for 
redemption. Although the question of the 
priority of the two mortgages in dispute is 
not easy to determine, [ shall proceed on 
the same a.«}sumptiou on which the Courts 
below have acted throughout. The defend- 
ant obtained a mortgage of the A schedule 
properties in 1902. On a portion of these 
properties which are included in the H 
schedule, there was a mortgage to one Bava 
Kowtber. This Rowther brought a suit 
on bis mortgage. The properties were put 
up to Fale and the present plaintiff pur- 
chased the B schedule properties alone in 
1908, subject to the defendant's mortgage. 
After he became the purchaser^ the plaint- 
iff presented an application under section 
88 of the Transfer of Property Act, in 
January 1912, crilling upon the defendant 
to receive the amount due and tc deliver 
up the title deeds. This application is Ex- 
hibit In it petitioner states that be 
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has paid into Court the whole of the 
money due on the mortgage of the A 
Bohedule properties, and asks the defend* 
ant to accept the amount and to give 
him possession of all the properties. Then 
he makes an alternative request to the 
effect that, if the defendant is willing to 
receive the principal amount due in respect 
of the B schedule properties alone, he 
may draw out that sum from Court and 
give possession of the B schedule pro- 
perties. The reply of the defendant is Ex- 
hibit R. 1 will use his own language in 
referring to it. In paragraph 2 he says: 
*‘As there is only an offer to pay only 
the proportionate amount, I am unwilling 
to accept the same. The petition does not 
state how much is the proportionate 
amount and I am not willing to ac3ept 
it.’’ in paragraph 5 he says that he is 
willing to hand over the B schedule 
lands alone on receiving the whole of the 
amount of the mortgage due upon the A 
schedule properties. As the parties were not 
able to come to terms, the Subordinate 
Judge passed this order, upon the plaint- 
iff’s petition: ‘‘counter-petitioner refuses to 
receive the money. Petitioner is referred 
to a regular suit. This petition is dis- 
missed.” Thereupon the present suit was 
brought. Tt is admitted that ever since 
the 9th of January 1912 when the money 
was deposited by the plaintiff, it has re- 
mained in Court and has not been drawn 
out by him. In the present suit the 
plaintiff asked that he should be allowed 
to redeem the B schedule properties on 
payment of Ks. 1,800 and odd out of the 
sum of Rs. 3,650 deposited by him. The 
defendant raised various objections. He 
stated the same grounds which he put 
forward in the counter- petition. He also 
raised the plea that the plaintiff was only 
a b*inamidar and as such was not entitled 
to redeem the property. The Subordinate 
Judge found all the issues against the 
defendant and gave a decree to the plaint- 
iff as prayed for. He found that the 
sum of Rs. 1,852-3-10 mentioned in the 
plaint was the correct amount payable in 
respect of the B schedule properties, lii 
appeal, the DistricI: Judge confirmed the 
Bndings of the Subordinate Judge upon all 
the points, except upon the question of 
iu teres t and mesne profits. He bold that 


the plaintiff was the real ovvner, and that 
the defendant is only entitled to the 
proportionate amouii!; due upon the B 
schedule properties. But he was of opinion 
that the tender was not a valid one and 
that, consequently, interest did not cease 
to run from the date of its deposit in 
Court. That is the main point to be de- 
cided by us. 

1 am unable to agree with the District 
Judge on the question of the validity of 
the tender. Section 83 of the Transfer of 
Property Act says: ‘ The mortgagor or any 
other person entitled to institute such suit 
may deposit... to the account of the mortgagee 
the amount remaining due on the mortgage '' 
The second paragraph says: “The Court 
shall call upon the mortgagee by notice 
to state the amount then due on the 
mortgage and his willingness to accept the 
money in full discharge of such amount.” 
The section does not say that nothing more 
than the amount actually due should be paid. 
Of course if the money deposited is leas 
than the amount payable to the mortgagee, 
the section will not be satisfied; but where 
more than the amount due is paid, I fail 
to see anything in the section to compel 
me to hold that the amount remaining 
due has not been paid. The English 
authorities to which I shall presently refer 
support the view f have taken. In the 
earliest case on the subject, Wade's case (1), 
the resolution, as it is called, is thus 
stated: Rftsolution 3: “A tender of more 
than i.s due is good:” This decision was 
followed in Douglas v. Patrick (2) by a 
Bench of four Judges including Chief Justice 
Kenyon. Ashhurst, J., said: “There is no doubt 
a tender of the greater includes the 
smaller sum.” Buller and Grose, JJ., use 
almost the same language. These two cases 
and others were considered in Dean v. Janies 
(3). Four Judges of the King’s Bench 
headed by Denman, C. J., accepted the 
correctness of the earlier decision. Little- 
dale, J., said: “This case falls within the 
3rd Resolution in Waders case {i), that if a 
man tender more than he ought to pay, 
it is good, for omne myus cmtinst in se 

(1) (1572) 5 Co. Rep. 77 K. U. 232. 

(2) (171K)) 3 T. K. CS3; 100 E. U. 80ij 1 U. it. 793. 

(3) (1833) 4 II. Ad. 510 at p. 547j I N. A M. 803; 
2 L. J. K. B. 01} no K. It. oUl. 
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minns\ and the other ought to accept so 
much of it as is due to him.” In Bevans d 
V. Rees (4) the Chief Baron and three t 
other Barons affirmed the proposition laid T 
down in the earlier case. The Chief Baron ( 
said: *'I am prepared to say that, if the o 
creditor knows the amount due to him t( 
and is offered a larger sum and without any b 
objection on the ground of want of change tl 
makes (i^ite a collateral objection, that would ii 
be a good tender.” I may mention in this tl 
connection that there are some curious e 
decisions in the English Courts to the 
effect that where a debtor on paying a C 
larger sum asks the creditor to take p 
what is due to him and return the balance s 
with a change, that will not be good tender, e 
I have not examined this matter very t« 
carefully to see on what principles this excep- C 
tion as regards a claim for change is baaed, u 
Probably it is due to the idea that the creditor v 
should not be put to any trouble in accept- n 

ing a tender. I do not think that, in this n 
country, where we are not obsessed by I 
technicalities of such a narrow description, m 
we shall be justified in accepting a rule a 
that where a person tenders a large I 
amount and asks for a change, he should t 
not have the benefit of the tender. Apart i 
from this rule as to the claim for a t 
change, the decisions I have referred to t 
affirm the principle which has been ^ 
consistently laid down since Waders case (1). ( 

All these decisions were passed before the J 
Transfer of Property Act was enacted. I I 
feel no doubt that the framers of the Act j 
had these decisions in their mind in ^ 
drafting the rule as to tender and deposit, e 
It is to be remembered that the rule as t 
to tender is a part of the law as to the 
performance of a contract. Section 38 of i 
the Contract Act, which uses the term j 
‘offer*, lays down three conditions. The « 
ofiPer must be unconditional; it must be i 
made at a proper time and place; and { 
the thing offered must te produced for i 
inspection. < 

So far as I have been able to see, there are < 
no provisions in any English Act relating to ? 
tender. The practice is referred to in 
Bullen and Leake, pages 710 and 711. ^ 
There is an analogous provision in the ' 
rules of the County Court. 

(4) ( 1889 ) 5 M. & w. 806: 8 L. J. (k. s.) Bx. 263; 7 
Poi%l. r. C. 510; 62 R. R. 727; 3 Jxir. 608; 151 B. R. 180. 1 


Now 1 shall refer to a few Indian 
decisions which were quoted on behalf of 
the respondent. All that was decided in 
Vencatrama Aiyangar v. Rangasawmi Aiyangar 
(5) was that the mortgagee should not be 
compelled, before accepting the tender, 
to decide a dispute which has arisen 
between the parties as to the extent of 
the subsisting interest of the mortgagor 
in the equity of redemption. I do not think 
that this decision is against the view I have 
enunciated. In Lai Batcka v. Arcot N*jratna- 
swami Mudaltyar (6‘ Sir Arnold White, 
C. J., and Ay ling, J., held that an offer to 
pay such amount as may be due on a 
settlement of account, if the payee would 
execute an indemnity bond, is not a valid 
tender. To use the language of the 
Contract Act, in that case there was no 
unconditional tender. In Subbai Gnnndan 
V. Talani Qoundan (7) where a tender of 
money which was less by nine pies was 
made, the learned Judges seem to have 
held that it was not a valid tender. If 1 
were deciding that case, I would have 
applied the maxim de minimus non curat 
le.c; however, that may be, the principle 
that where a man tenders less than what 
is actually due it is not a good tender, is 
the only proposition that must be taken 
to have been laid down in that case. In 
Avyakutti Mankondan v. Periyasami Kavandan 
(8) it was held by Coutts Trotter and 
Kumaraswami Sastriyar, JJ., that, where a 
bond contains a stipulation by way of 
penalty and the debtor deposits in Court 
what he considers to be reasonable compen- 
sation for the penal claim, it is a valid 
tender. 

The principle to be borne in mind, especially 
in this country, is that the parties should be 
given an opportunity of making a bona fide 
attempt at performing the contract. If that 
requirement is complied with, the rights 
of the parties should not be defeated by 
technicalities. Of course, if the law imposes 
conditions, we are not at liberty to 
disregard them on the ground they are 
against justice. I am of opinion that the 

(6) 17 Ind. CaB. 868; 23 M. L. J. 688; (1912) M. W. 
N. 1175. 

(6) 12 Ind. Gas. 602; 34 M. 320. 

(7) 34 Ind. Cas. 825; 30 M. L. .1. 607. 

(R) 30 Ind. Gas. 497; 39 M. 679; 2 L. W. 686; 18 M. 
L. T. 161. 
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tender in January 1912 was valid. At any 
rate so far as the oeasing: of interest after 
the date the defendant was served with 
the summons in the present case is con- 
oerned, 1 entertain no doubt about it. 
The defendant was informed by the 
plaintiff that the money was already in 
Court; he was told what the exact sum was 
which was due and payable to him; he 
was further told that he could draw that 
amount from Court. 

The Courts below have found that the 
exact amount mentioned in the plaint was 
the sum which was payable to the 
defendant and nothing more. 

Under these circumstances the principle 
of Order XXIY, rule 3, of the Civil Procedure 
Code applies, and the plaintiff is entitled 
to interest after the date of the service of 
the plaint and the summons on the defend- 
ant. I would modify the decree of the 
lower Appellate Court by giving interest to 
the plaintiff from the date of the service 
of the plaint and summons on the defendant. 
The parties are entitled to proportionate 
costs in this Court and in the Court 
below. 

Nai’IER, J. — 1 have found some difHcalty in 
holding that there was a deposit within the 
meaning of section 83 of the Transfer 
of Property Act for, in my opinion, the 
petition which was filed with the deposit 
was not a petition contemplated by the sec- 
tion. The section requires that the mortgagor 
should deposit, to the account of the 
mortgagee, the amount remaining due on the 
mortgage, and that thereupon the Court 
should give written notice to the raott- 
gagee, and he, on presenting a petition 
stating the amount then due on the 
mortgage and his willingness to accept 
the money so deposited, is entitled to 
receive the money. Now the appellant, accord- 
ing to the language of his petition, sought 
something different. He asked the Court 
to pass an order ** directing the counter- 
petitioner to hand over all the said othi lands 
with the produce to the petitioner on re- 
ceiving the othi amount of Rs. 3,650 or 
directing the counter-petitioner to hand over 
the lands along with the produce brought 
in auction on receiving the proportionate 
amount, making the counter-petitioner liable 
for the costs and granted other reliefs.*’ 
This petition is clearly not contemplated 

41 


by the Act. This Court has, under it^ 
powers to make rules given by section 104 
of the Act, framed Rules for the Original 
Side which) though not applicable to the 
present case, indicate the scope of the section. 
They require that the mortgagor should 
61e an affidavit stating the facts of the 
case and in addition to depositing the amount 
due on the mortgage, deposit in Court a 
sum sufficient to provide for the costs of the 
mortgage, etc. They do not contemplate 
the exercise by the Court of any discre- 
tion, in the matter of making either party 
liable for costs or granting any relief. I 
am clear, therefore, that if the Court had 
refused to take any action on this peti- 
tion the proceeding purported to be taken 
under section 83 would have been bad. 
However, the Court did give notice to the 
mortgagee and I must take it that it treat- 
ed the application as being in proper form. 
The mortgagee did not take objection that 
the mortgagor had not deposited the amount 
remaining due on the mortgage, so as to 
enable him to decide whether he would 
accept the money so deposited in full dis- 
charge of the amount as calculated by him. 
•lust as it was the duty of the mortgagor to 
deposit the amount remaining due, so it was 
the duty of the mortgagee to slate the amount 
then due on the mortgage. It appears to me 
that, if he had stated the amount as some 
figure under the whole othi amount and 
had claimed to receive that amount out 
of the total amount deposited, he would 
have been entitled to do so. It is on this 
footing alone that I can find that the 
proportionate amount on such properties 
was, in fact, deposited. If the petition was 
to be read as requiring the Court to ascertain 
what the proportionate amount was, I should 
certainly hold that there was no proper deposit, 
but in the view that the petitioner left it to 
the mortgagee to take whatever sum under 
the total amount, which he thought he was 
entitled to as proportionate, I am not pre- 
pared to say that the deposit was not good. £ 
agree with the order of my learned brother. 

M.C.P, 

Decree rrwdified. 
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PATNA HiClH COURT. 

Appeal from Appellate Decree No. 589 
OF 1917. 

April 11, 1918. 

Present: — Mr. Justice Jwala Prasad. 
MUHAMMAD ABDUL LATIP— 
Defendant No. 1 — Appellant 
versits 

Shaikh HABIBUR RAHMAN and others — 

PlA 1 NTI FF8 Re SPONDE NTS . 

Lamllnyd and tenant —JJcnifdoJ landlord^if title — For- 
feiture of tenancy — Determination of tenancy^ Tram- 
for of rroj>erty Act {IV of 1882), s. Ill 

A (loiiiul by u tcruiiit of Iiis laiicllorcrs title in a 
Roit for rent causes a forfeiture of the tenancy enabl- 
ing the landlord ttj eject tho tenant as a trespasper. 
[p 642, joL 2.] 

In order to dotcrniino a tenancy on the ground of 
denial of title by the tenant, it is not necessary that 
any notice should be given or a prescribed act should 
be clone by tlie landlord. It is sufficient if sonic, 
thing is done by the lessor to show his intention to 
determine the lease, [p. 64*.h col. 2.] 

Appeal from a decision of the District 
Judge, Patna. 

Rai Bahadur Furnendu Nary an Sinha and 
Mr. Panchanan Bnnerji^ for the Appelknt. 

Mr. Mohammad Hasan Jan^ for the Re- 
spondents. 

JUDGMENT. — This second appeal arises 
out of a suit for ejectment of the defend- 
ant No. 1 from two plots of homestead 
land in Monza Dariapur Sher, and in the 
alternative for mutharja rent for 1320 to 
four annas kisht of 1323 Faslt. The Mooza 
was partitioned in 1894 and the lands in 

dispute, bearing Batwara Khasra Nos. 65 

and 67, fell in Tonzi No. i*8. The plaint- 
iffs now hold the entire 16 annas of 

Touzi No. 9S. The defendant No. 1 
holds the lands a.s tenant thereof. He 
denied the title of the plaintiffs to Jehas 
possession or to rent and set up the title 
of one Nor Jahan, wife of defendant No. 2, 
to the lands in suit. Nur Jahan was 
impleaded as defendant No. 2 in the 
suit and after her death her husband was 
substituted in her place. There was no 
appearance in the Courts below by Nur 
Jahan or her husband. The suit was 
contested by defendant No. 1 only. 

The Courts below have oonourrently held 
that the plaintiffs as owners of 16 annas 
of Touzi No. 98 are proprietors of the 
disputed lands which have fallen in their 
Touzi and that Nur Jahan, defendant No. 2, 
has no concern with the disputed lands. 
This finding as to the plaintiffs’ title to 


the lands in suit is not pressed before 
me in this appeal. The plaintiffs are, 

therefore, owners of the lands in suit and the 
defendant No. 1 is tenant thereof. The Courts 
below have decreed the suit for possession 
in favour of the plaintiffs. The defendant 
No. 1 has preferred this second appeal. 

In 1907 the plaintiffs brought a suit for 
recovery of rent from the defendant No. 1. 
In that suit the defendant denied the 
relationship of landlord and tenant and 
set up the title of Nor Jahan. Ihe 

plaintiffs’ suit was dismissed on 19fch June 
190S. The plaintiffs subsequently brought 
another suit for rent. The defendant No. 1 
again denied the title of the plaintiffs 
and the relationship of landlord and 
tenant, with the result that the plaintiffs 
had to withdraw the suit with li belly to 
bring a fresh suit. The plaintiffs, there- 
fore, in the present suit seek to recover 
possession of the property in this suit on 
the ground that the denial of their 
title by the defendant in the two previous 
suits for rent constituted a forfeiture of the 

tenancy. The Courts below have found 

as a fact ihat the lands in suit are 
homestead lands and are not governed by 
the Bengal Tenancy Act, and that defend- 
ant No. 1 clearly and unequivocally 
denied the title of the plaintiffs in the 
previous suits referred to above. The 
attempt of the defendant to challenge 
these findings of fact is futile. In the 
first place, the appellant is not entitl- 
ed to re-open the findings of fact in 
second appeal. Apart from this a reference 
to the written statement of the defendant, 
Exhibits 6 and 6 (1) in the previous suits, 
and his deposition in the suit of D>07 
clearly go to show that the defendant 
No. 1 openly and clearly repudiated in. 
toto the plaintiffs’ title to the lands. It is 
also admitted, as held by the Courts 
below, that the lands when acquired were 
homestead lands and hence are not 
governed by the Bengal Tenancy Act. 
This finding is not seriously disputed 
in the second appeal. The defendant not 
only denied the plaintiffs’ title in the 
previous suits but persists in denying 
it in the present suit and in setting up 
the title of a third person. There can, 
therefore, be no doubt that defendant 
No, 1 has forfeited his right of tenancy 
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in the lands in suit and is liable to be 
ejected therefrom. The learned Vakil on 
behalf of the appellant, however, contends 
that the defendant is not liable to be 
ejected from the lands in suit, inasmuch 
as there is nothing: to show that the 
plaintiffs did any act prior to the suit for 
ejectment showing their intention to 
determine the lease. Reliance is placed 
upon clause (u), section 111 of the 
Transfer of Property Act, which runs as 
follows: — 

“A lease of immoveable property determines 
by forfeiture, that is to say, (1) in case 
the lessee breaks an express condition 
which provides that on breach thereof the 
lessor may reenter or the lease shall 
become void; or (2) in case the lessee 
renounces his character as such by setting 
up a title in a third person or by 
claiming title in himself; and in either 
case the lessor or his transferee does 
some act showing his intention to determine 
the lease, 

This point does not appear to have 
been taken in the Courts below nor in the 
written statement. The defendant, to my 
mind, is not entitled to raise this point 
in second appeal, particularly when the 
decision on the point involves determina- 
tion of facts which should have been 
raised in and determined by the Courts 
below. The defendant is a purchaser of 
the holding of the plots Nos. 65 and 
G7 from Kanhai Mahto and Gopi Halvai 
respectively by means of sale-deeds 
executed some 27 or 28 years ago, i, e., 
about the year 1888, the exact dates 
whereof are not disclosed. The origin of 
the tenancy is not at all known. Kanhai 
and Gopi must have held the lands for 
over 12 years prior to 1888, when they 
transferred the occupancy rights in the 
lands to defendant No. 1. The tenancy 
was, therefore, probably created before 
the Transfer of Property Act, If the 
tenancy was created prior to the Transfer 
of Property Act of 1882, clause (g) of 
section 111 will not apply, as clearly held in 
Padmanahaya v. Banga (1), which was 
followed in Rorapalu v. Narayana (2); 

(1) 6Ind. Caa. 447;34 M. 161; 8 M. L. T. 110; 
(1910) M. W. N. 462; 20 M. L. J. 930. 

(2) 20 bid. Gas. 930; 38 M. 445; (1013) M. W. N. 
635; 25 M. L. J. 315. 


vide also Bamnath 8il v. Siba Stindari 
Behya (3). It was for the defendant- 
appellant to show that the tenancy was 
created after the Transfer of Property 
Act in order to take advantage of the 
clause mentioned above. The defendant 
did not take this plea nor offered any 
evidence to show when the tenancy was 
created. He is not entitled in second 
appeal to raise this question. 

Again even if the tenancy was created 
after the Transfer of Property Act, it 
appears to me that the clause does not 
require any notice to be given, nor a 
prescribed act to be done on the part of 
the lessor. It is sufficient if something 
is done by the lessor to show his intention 
to determine the lease. In the present 
case the defendant repudiated the plaint- 
iffs* title in 1907 and the plaintiffs’ suit 
for rent was dismissed. Subsequently the 
plaintiffs had to withdraw their second 
suit for rent on account of the denial of 
their title by the defendant. The plaint- 
iffs, therefore, bring the present suit for 
ejectment treating the defendant as tres- 
passer, as they are entitled to do so: vide 
Khater Mistri v. Sadruddi Khan (4), 
Nilmadhab Bose v. Ananta Bam Be^di (5) 
and Bamnath Sil v. Siba Sundari Behya 

(3), The withdrawal of the suit, with 
liberty to bring another suit, was an act 
done by the plaintiffs sufficient to indicate 
the intention of cancelling the lease and 
ejecting the defendant from the holdings. 
The plaintiffs have accomplished their 
intention by bringing the present action 
for ejectment. 

It is thus clear that the plaintiffs are 
entitled to eject the defendant No. 1, 
whether the tenancy was created before 
or after the Transfer of Property Act. 

1, therefore, hold that the defendant has 
forfeited the lease and the plaintiffs are 
entitled to recover possession in the present 
suit. The result is that agreeing with 
the views of the Courts below I dismiss 
the appeal with costs. 

Appeal dismissed, 

(3) 40 Ind. Gas. 348; 25 C. L. J. 332. 

(4) 34 C. 922. 

(5) 2 C. W. N. 766. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 1461 of 1916, 
November 15, 1917. 

Tresent: — Mr. .Instioe Seehagiri Aiyar and 
Mr. Justice Napier. 

MADEPALLI VBNKATASWAMI— 
Defendant No. 1 — Appellant 
veysus 

MADEPALLI SURAMMA and others— 
Plaintiff and other Defendants — 
Respondents, 

Civil Procrdurv Code (Ar( V uj 190RJ, Sr.h. jMini, 
14 ((')) isrojx’ iff — ArhUrntiou, rcfcrcnco to — Aivanl, 
trntneou^ ricic of Unr in — Couri\ uhflhcr ran net 
naidc invar d—'‘lt<forcncc an la right to succension of 
Hindit alleged to he congcnilalhj bliutl — Award giving 
lijc^intercsty legality <if. 

An award cannot Iji* sot asiMo uiuloi* (*luu,se (< ) ol* 
])aragra))h 14 of Schodtilo II, Civil ProciMlurf Code, 
Dll tlio gfoiind that tin* arbitralors Jiuvi* given an 
erroneous derision on a x>oint of law. (]4f), col. 2 • 

Clansi^ (<•) of paragnipli 14, of Seliodulo II, Civil 
Procedure Code, sliould lx* con lined to cases likoiliose 
ivliero tln^ arbitrator perversely and manifestly 
3 uisax>plieB a rule* of 8iiccessi<m or applies to the 
parties a rule liy which they are not iKiinid. Wliere 
the arbitrator has applied Jiis mind honestly and 
has arrived at a decision to the })est of his ability, 
the fact that the Judge might take a different view 
is not a ground Tor holding iliut the award is illegal 
on its face, [p. 645, col. 2.] 

Where a reference was made to arbitrators as to 
tbe right of inheritance of the jdaintiff who was 
alleged by defendants to be congenitally blind, and 
tlic arbitrators awarded to plaintiff a. life-interest 
in a fourth shan? in tli(^ jiropci tics subject to its 
iKJConiiiig an absolute interest in case the plaintiff 
married: 

Held, that tJie award was not liable to be set ii.side 
under paragrupli 14 (r) of Scliedule IJ, Civil Pro- 
fcduri’ Code. [p. 646, col. 2.j 

Second appeal against the decree of the 
Court of the Additional Temporary Sub- 
ordinate Judge, Rajabmundry, in Appeal 
Suit No. 4 of 1916, preferred against that 
of the Court of the Additional District 
Munsif, Amalapuram, in Original Suit 
No. 245 of 1912. 

Mr. B, Narasimha Bow, for the Appellant. 

Mr. P. Somasundaram, for the Respond- 
ents. 

JUDGMENT.— Plaintiff sues for a share 
in the family properties. The defence is 
that he was born blind and that consequent- 
ly he is not entitled to any share under 
the Hindu Law. A number of issues were 
raised, including the one on the question 
whether the plaintiff was congenitally blind. 
After the settlement of issues the parties 
agreed to refer the disputes to certain 
ftrbitiatcyp. The agreement to refer is 


very general in its terms and apparently 
all questions of fact and law were referred to 
arbitrators. Upon the reference the arbi- 
trators decided that the plaintiff was 
entitled to a life- interest in a fourth share 
in the properties subject to its becoming 
an absolute interest in case the plaintiff 
married . 

On the submission of this award objections 
were taken by the plaintiff, on the ground 
that it was illegal on the face of it and 
the Court should not accept it. Both the 
Courts below have upheld this contention 
and have set aside the award. 

In second appeal the learned Vakils have 
argued the case very elaborately; we have 
come to the conclusion that the Courts below 
are wrong. 

Section 14 of tbe Second Schedule to tbe 
Civil Procedure Code sets out the grounds 
on which an award may be set aside; clause 
(a) refers to the arbitrators not deciding 
what has been referred to them and to 
deciding matters not within their jurisdic- 
tion; clause (5) refers to an indefinite award; 
and clause (c) to an award whose illegality 
is patent upon the face of it. 

Ill the present case the complaint is 
that the award is illegal as it apparent- 
ly proceeded on the ground that the 
plaintiff, though not horn blind, is not 
entitled to his full rights in the family. It 
may he observed in passing that the 
rights of the plaintiff were not beyond 
question until the recent decision of the 
Judicial Committee in Musammat Gunjeshumr 
Kumvar v. Durga Prashad Singh (1). The 
arbitrators were of opinion, whether rightly 
or wrongly, that the plaintiff should not 
have anything more than a life-interest in 
the properties. Now the point is whether 
this oonolusion is so patently illegal as 
to come within the mischief of clause (o) 
of section 14. 

A large number of English decisions 
were quoted by Mr. Somasnndaram for 
tbe respondents. They all assume that 
where an error of law appears on the face 
of the award the error can he remedied by 
Courts. The various dicta to be found on 
the subject all refer to the decision in 

(1) 42 hid. Cas. 849; 22 M. L. T. 403; 22 C. W. N. 
74; 26 C. L. J. 557; 16 A. L. J. 1; 34 M. L. J. ]; 20 
Bom. L. li. 38; (1918) M. W. 16; 7 L. |W. 94; 4 P, 
1. W. J; 45 C. 17 (P. C.). 
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HoSlgktnson v. Fernte (2) as first enunciating 
this proposition. On examining that case 
we find this statement of the law in the judg- 
ment of Wallis, J., one of the ablest Common 
Law Judges of his time. If we may say 
so with respect, we share the doubt ex- 
pressed by the learned Judge regarding 
the practicability and the soundness of enforc- 
ing the ancient principle referred toby him. 
Moreover the later decisions to which we 
shall presently refer and the Civil Procedure 
Code do not appear to have accepted the 
proposition that an erroneous view of law 
appearing on the face of the award vitiates 
it. 

In King and Duteen^ In re (3) Channel, J , 
said that if, on a question of law referred to 
the decision of an arbitrator he has given 
an erroneous decision, it should not be 
questioned by the Court. In Muhammad Newaz 
Khan V, Alam Khan (4) tlie Judicial Com- 
mittee have laid down the same principle. 
In Qhulain Khan v. Muhammad Hasfian (5) 
they say expressly that an arbitrator has 
jurisdiction to decide both on facts and on 
law and that the Courts have no right to 
sit in judgment over his views. In Adams 

V. Great North of Scotland Railway Co, (6) 
the same view was held, see also Dinahandhu 
Jana v. Ohintamom Jana (7). As regards the 
decision in Birtish Westi^ighouse Electric and 
Manufacturing Co, v. Underground Electric 
Railways Oo, (8) what was said by liord 
Haldane in the House of Lords was 
that, if the result of an arbitration was 
induced by a wrong direction as to law 
given by a Court, the Appellate Court is 
not powerless and the Court below is not 
entitled to shelter itself under the award. 
It is true that the decision of a Division 

(2) (18:>7) 3 C. B. (n. s.) 189; 27 L. J. 0. P. 60; 6 

W. K. 181; 140 K. R. 712; 3 .Iiir. (n. h ) 818; HI It. 

R. 614. , , , 

(3) (1913) 2 K. B. 32; 82 L. .T. K. B. 733; 108 L. 1. 

844. 

(4) 18 C. 414; 18 I. A. 73; 1.'5 liul. .Tur. 281; 6 Sar. 
P. 0. J. 26; 70 P. B. 1891; 9 Iiul. Dec. (x. s.) 276 
(P. C.). 

(5) 29 0. 167; 60. W. N. 226; 29 1. A. 51; 12 M. L, J. 
77;4 Botn. L. R. 161; 8 8ar. P. C. J. 154; 25 P. R. 
19C2 (P. 0.). 

(6) (1891) A. C. 3*. 

(7) 26 Iiid. Cas. 697: 19 C. W. N. 476. 

(8) (1912) A. 0. 673; 81 L. J. K. B. 1132; 107 L, T. 
25; 56S. J. 734. 
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Bench ir* handauer v. Asser (9) supports 
the contention of the learned Vakil for 
the respondents. But that case stands 
by itself and, although there are dicta of a 
very general character in the English reports , 
in no case except in the case in 
Landauer v. Asser (9) was an award set aside 
on the ground that the arbitrator had 
given an erroneous decision on law. 

Coming to the Civil Procedure Code we 
think that clause ic) of section 14 should 
be confined to oases like those where the 
arbitrator perversely and manifestly mis- 
applies a rule of suocesssion or applies to 
the parties a rule by which they are not 
bound ; we are not to be supposed to have 
exhausted the category of the oases which may 
come under the clause, but we do think 
that where the arbitrator has applied his 
mind honestly and has arrived at a decision 
to the best of his abilitly, the fact that a 
Judge might take a different view is not 
a ground for holding that the award is 
illegal on its face. We must reverse the 
decrees of the Courts below and remand the 
suit to the Court of first instance for its being 
heard on the other objections taken to the 
award. 

Costs will abide the result. 

Appeal allowed; 

Case remanded, 

M.C.P. 

(9) (1905) 2 K, B. 184; 74 L. J. K. B. 659; 93 L. T. 
20; 53 W. R. 534; 10 Corn. CiiR. 265; 21 T. 1.. U. 429. 


CALCUTTA HIGH COURT. 

Rule Nisi No. 732 of 1917. 
February 11, 1918. 

Present: — Mr. Justice Teunon and Mr. 
Justice Newbould. 

Rani ANHAYKS WARl DEBI— Plaintiff 
— Petitioner 
versus 

HATH SHIEKH and another — Defendanis 
— Opposite Parties. 

Pwrinrifil Small Cauajn Courts Act (IX of 1887Jj x. 
23 — Transjer of suit of Small Cause Court nature to 
vnUitmy jurisdiction of Munsif — ApfMUtl — Remand^ 
order of^ for talcing evidence for elucidation of obsolete 
or pruvincial expression, validitgof, 
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A Buit for tlic recovery of daTnagea for tlio appro- 
priation of a jack tree was instituted by a landlord 
against liis tenant on the Small Cause Court side 
of a Munsif’s Court invested Tvith Small Cause 
Court jurisdiction. The Munsif transferred the suit 
to his ordinary jurisdiction, on the ground that it 
involved questions of custom and title to inimovtiablo 
property, and after taking evidence under the 
ordinary procedure made a decree in favour of the 
plaintiff. On appeal an objection was taken tljat as 
the suit was triable by a Court of Small Causes 
the appeal was incompetent. This objection was 
ovemiled: 

Eeld, lhat though the procedure which the Munsif 
followed ill transferring the suit io his ordinary 
jurisdiction was not strictly in conformity with the 
language of section 23 of the Provincial Small 
Causes Courts Act, yet his order of transfer might lie 
regarded as an order made under section 23 t»f 
the Act, so tltat his decision was a decision a 
Court having jurisdiction to doterniine (jnestions of 
title niid was, therefore, open to appenl. [p. 646, col. 
2; p. 646, col, 1 ,] 

A suit can bo remanded by an Appellate Court for 
the purpose of taking evidence in order lo elucidate 
the meaning of an ohsolot<‘ or provincial expression, 
[p. 647, col. 2.] 

Bale againnt the order of the Special Sub- 
ordinate Judge, Assam Valley Districts. 

Babns Dwarka Nath Ghakraharti and Puma 
Chandra Roy, for the Petitioner. 

BabuR Sarat Chandra Rc,y Ghowdhury and 
Satya Gharan Stnha, for the Opposite Party. 

JUDGMENT.— This Buie is directed 
against an order by which the Subordinate 
Judge of the Assam Valley Districts in an 
appeal to his Court has directed the 
taking by the Court of first instance an 
additional evidence. 

It appears that the suit in question, 
which was one for the recovery of damages 
for the appropriation of a jack tree, was 
originally instituted in the Court of 
the Munsif at Goalpara, the said Munsif 
being invested under section 25 of the 
Bengal, Agra and Assam Civil Courts Act, 
1887, with the jurisdiction of a Judge of 
a Court of Small Causes for the trial of 
suits cognizable by such Courts up to the 
value not exceeding Bs. 100. The suit 
was instituted on what is spoken of as 
the Small Cause Court side of his Court 
on the Ist August. When the written 
statement of the defendants-tenants was 
filed, it appeared to the learned Munsif 
that the case was one which involved 
the question of custom and title to 
immoveable property. He thereupon on 
the 14th September 1914 made thefollow- 
ing orders:— “This oass should be heard 


under the regular procedure and transferred 
to the Munsif,” and his next following 
order is, “the case transferred to the 
Munsif,” He then proceeded to take 

evidence under the ordinary procedure and 
finally made a decree in favour of the 
plaintiff for a sum of Bs. 10. Against 
that decision the tenants-defendants 
preferred an appeal to the Judge of the 
Assam Valley Districts, and that appeal 
finally came on for hearing before the 

Subordinate Judge to whom we have already 
referred. In his Couit a preliminary 
objection was taken that the suit being 
one of a Small Cause Court nature no 
appeal lay to his Court. By his order 
dated the 7th December 1916 that objec- 
tion was overruled by the learned Sub- 
ordinate Judge, who eventually on the 7th 
July 1917 made the order of remand or 

rather the direction for the taking of 

further evidence of which we have already 
made mention. The present application of 
the plaintiff, who is the petitioner before 
us, is really directed against both those 
orders. 

The contention before us is that the 
learned Subordinate Judge should have held 
that inasmuch as the suit was one of 
Small Cause Court nature, he should have 
on that ground dismissed the appeal which 
had been preferred to his Court. This is 
the question which in this Rule we have 
to decide, and inasmuch as it is not 
and cannot be disputed that the case as 
instituted was one of Small Cause Court 
nature, the question before us really is 
whether the Munsif’s orders of the 14th 
September 1914 are to be regarded as an 
order made under section 23 of the 
Provincial Small Causes Courts Act, and is 
the acceptance of a plaint presented under 
that section to him in his character as 
Munsif and, therefore, as a Court having 
jurisdiction to determine questions of title. 
Obviously the procedure which he followed 
was not strictly in conformity with the 
language of section 23. But from the 
judgment of the learned Munsif we find 
that his order was made in the presence 
and at the instance of both parties. That 
being so, when alter that order made at 
the instance of both parties the plaint was 
transferred to and accepted by the Munsif and 
the trial proceeded in his Court, we are of 
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opinion that we should asrree with the 
Subordinate Judge in holding that the 
order was one in effect made under the 
provisions of section 23 of the Small Causes 
Courts Aot, and that the order was followed 
by the presentation of the plaint to and 
its aooeptanoe by a Court having jurisdiction 
to determine title. 

It is, however, contended further that after 
the close of the hearing and before the 
delivery of judgment the tenants-defend- 
ants themselves presented a petition to 
the Mnnsif to the effect that the suit 
was one triable by the Court of Small 
Causes, that the plaint had not been 
returned to the plaintiff in the manner 
provided by section 23 of the Small 
Causes Courts Aot and praying that that 
course should then be followed and the 
suit practically re-heard de novo. The Munsif 
did not accede to that prayer, but at the 
same time in his judgment gave expression 
to the opinion that the jurisdiction of the 
Court had not been affected and that 
leaving out of consideration the order in 
question, it might be held that the suit 
was still triable as a Small Cause Court 
suit, with only this exception that the 
evidence had been recorded at length and 
not in the summary way. But we are not 
able to agree with the Munsif in that 
view. The plaint having been accepted 
as a plaint properly presented to the 
Munsif and having been tried out as a 
title suit, he could not at the close of 
the hearing turn round and say that be 
was in effect exercising the jurisdiction of a 
Small Cause Court Judge. But it is argued 
that this petition should be treated as 
creating an estoppel in favour of the 
plaintiff and should have been treated by 
the Suboidinate Judge and should be 
treated by us as creating a bar to the 
presentation and the hearing of the appeal 
in the Court of the Subordinate Judge. 
To that view also we are unable to accede. 
The Mnnsif in effect did not grant the 
prayer of the tenants* defendants and 
hence the doctrine of estoppel can have 
no application. 

With regard to the merits of the order 
of remand the appeal being competent, 
only one question has been raised before 
UP. The evidence now to be adduced is 
tp bp taken in order tp elupidate the 


meaning of an obsolete or provincial 
expression. To the taking of such evidence, 
having regard to the provisions of section 
98 of the Evidence Aot, there can of 
course be no objection. But it is said 
that while in the first Court the tenants- 
defendants relied upon evidence of custom, 
they now seek to shift their ground to 
base their defence upon grant. It is not, 
however, necessary for us to decide that 
point at this stage. In so far as we 
understand the judgment of the Subordi- 
nate Judge leading up to his order of 
remand, he treats the document as one 
which, if the meaning of the expression in 
question can be elucidated, may be used 
as evidence corroborating the other evidence 
of custom adduced in the first Court by 
the tenants-defendants. This is, however, 
as we have already said a question which 
we really need not decide at this stage. 
It may be more appropriately considered 
and decided after the final decision of the 
appeal by the learned Subordinate Judge. 

For the reasons we have given we 
discharge this Rule. The opposite party 
is entitled to his costs, which we assess at 
three gold mohurs. 

Rule discharged. 


PUNJAB CHIEF COURT. 
Miscellaneous First Ciyil Appeal No. 2281 
OF 1917. 

March 5, 1918. 

Present: — Mr. Justice Scott- Snith. 

ALLAH DIN—Plaintiff— Appellant 
versus 

Musammat BADSHAH BEGAM and others 
— Defendants — Respondents. 

Oivil Procedure Code (Act V of 1908J, 8ch. 11^ 
paras. 17, 20, 21, scope and applicability of — Applu 
cation to file aivard made before delivery of award 
— Ordei\ whether appealable — Material irregularity in 
proceedings of arbitrators — Revision, 

Paragraph 20 of Schedule 11 of the Civil Pro- 
cedure Code prescribes the procedure to be foJlowod 
iu respect of an application for filing an award which 
has already been made without the intervention of 
the Court, and docs not apply to a case where up to 
the date of filing of the application the arbitrators 
hay© not made their award, [p. 648, col. 2.] 
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Wlioro, tlioroforo, Ihe pavlioR to luliMpuU' eiitorrcl 
luto ail iigroemoiit to j’ofor it to urliitraiion ami 
titter tlie ooniiiioiietimeiil oi‘ proceodiiij^s by tho arbi- 
t ratovH but bofoiv tlic delivery of any award, the 
plaini iff made an application under pamffraphs 17, 20 
and 21 of tlic Sei oiui Seliodule to ilio Civil IWodim'! 
Code, wliorou|>on tbe Court made an i»rdor cliroct- 
iijg 1 li(J awanl to bo (ilod in Court: 

ilrUf tluit the order waB not one iiiidor para- 
‘jcraphs 20 and 21 and was not, tlau-efore, appealable. 

A revision lii's against a decree based upon an 
urliitration awtird on the gi*'>und of material irregu- 
larity, but. that uiiiterial irregularity must have refor- 
eiute to tlie protiotMliiigs of the lower Coini iind not 
to those of ilie arbitrators. 

Silo Horn V. DImui /?/na, 02 P. It. 1903; 35 P. L. K. 
1904, follow'ed. 

Misoellaneous first appeal from the order 
of the Senior Subordinate Judge, Lahore, 
dated the 27th June 1917, directing the award 
of the arbitrators to be filed in Court under 
paragraphs 20 and 21 of the Second Schedule, 
Civil Procedure Code. 

Mr. Ahdul Rashidt for the Hon’ble Mr. 
Muhammad Shafi^ for the Appellant. 

Bakhshi Tek Ohand, for the Respondents: 

JUDGMENT, — This appeal was filed 
as one from an order directing an award 
to be filed in Court under paragraphs 20 
and 21 of the Second Schedule, Civil Pro- 
cedure Code. Bakhshi Tek Chand on 
behalf of the respondents raises a pre- 
liminary objection that no appeal lies as 
the order appealed from is not one under 
the aforesaid paragraphs of the Second 
Schedule. On the 1st of Jane 1915 the 
parties entered into an agreement to refer 
the matters in dispute between them to 
arbitration. The arbitrators are said to 
have begun their proceedings, but admittedly 
when the present application was made on 
the 21st March ]917 no award had yet 
been made. The plaintiff then applied that 
under paragraphs 17, 20 and 21 of the 
Second Schedule to the Civil Procedure 
Code the arbitrators and the umpire should 
be required to file the agreement in Court 
and then to file their award in Court and 
that a decree be passed in accordance with 
the said award. On the 24th April 1917 
the Court ordered the agreement to be filed 
and referred the matters in dispute to the 
arbitrators, who were required to file their 
award on the 2nd May 1917. The award 
was filed on the 2nd May and thereafter 
the Cf urf, after disposing of the objections 
filed by the plaintiff-appellant, passed a 
decree in accordance with the award. In 


Civil Appeal No. 2036 of 1917 decided by 
Shadi Lai, J., on the 26th February 1916 it 
was held in a similar case to the present 
that no appeal lay. In that case also it 
wa.s common ground that up to the date of 
filing of the application the arbitrators 
bad not made their award and the Judge 
held that, that being the case, paragraph 20 
of the Second Schedule was wholly in- 
applicable as it prescribed the procedure 
to be followed in respect of an application 
for filing an award which had already been 
made without the intervention of the Court. 
In the present case also no award had been 
made at the time when the application of 
the 24th March 1917 was made to the 
Court, and, therefore, that application cannot 
be considered as one under paragraph 20 
of the Second Schedule but must be con- 
sidered as one under paragraph 17 thereof. 
1, therefore, hold that no appeal lies in the 
present case. 

Mr. Abdul Rashid asks that the appeal 
may be treated as an application for 
revision. He admits, however, that he 
cannot point to any error in the procedure 
of the Court but merely to errors in the 
procedure of the arbitrators. In Sit a Ram 
v. Vhani Earn (l) it was held that although 
a revision lies against a decree based upon 
an arbitration award on the ground of 
material irregularity, yet that material 
irregularity must have reference to the 
proceedings of the lower Court and not to 
those of the arbitrators. Now it is admitted 
that in the present case the lower Court 
has followed the correct procedure. It 
follows, therefore, that there is no ground 
for revision. 

The appeal is accordingly dismissed with 
costs. 

Appeal dismissed, 

(I) 92 P. \i. 1902; 35 P. L. R. 1901. 
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RAMASWAMI RSDDI V. QFNGA REDDT, 

MADRAS HIGH COURT. 

Second Cjvil Appeal No. 1531 ok 1916. 
November 28, 1917, 

Preeent: — Mr. Justice Sesbagiri Aiyar and 
Mr. Justice Napier. 
RAMASWAMI REDDI— Plaintiff- 
Appellant 
i^ersus 

GENOA REDDI and others— Defendants 
— Respondents. 

CivU Proct'dure Code (Act K oj 1P08J, O. VI ^ r. 17 
'■^Amendment of idvadhtgs~~V/.srret{:-n of ('ourt^ 
frinciides tjovvrn iny. 

Anienilnionta of ploarliiigs alioiiUl l)o allowed wlien 
aRkiMt for by a party, provided the op|)osito party 
is not taken by surprise or jireeliided from adducing 
<^viilo]i(;e or raising' the ni'oessary issues. Where, 
Iiowover, a party is only m teohiiical <*laini 

or the oliaraeter of tlio suit is }ik<*ly !<• ho all.<?rod or 
where tliore is iiiordinah* delay in askiii*^ for amtoid- 
uiont, the Court would he jiistilied in refusin;^ to 
"rant an ameridtiient. Tlie ma in eoinsirlerations to Is* 
borne in mind are tlud inultiplioily of suits should 
he avoided and Ihe interests of stilisiniu ial justiiv 
should he iidvaiic<*<l. fp. (MP, eol 2; p. filiO, rol. 1.; 

irehhm V. jYeef, (18S7) 111 Q. 13. 0. 39A: 56 J.. J. 
Q. B. 621; 35 \\’. Jl. 820, Kanuii'a Venkata Pcninml 
Raja Rahadnc Vara v Vet ay uda Redd i, 2 kind, Cm^ 
195; 27 M. h. J. 25, di.«?tiiiguished. 

riaintiff sued for recovery of 2 out of 5 shares in 
one plot or in the alternatiA'e 2 out of 12 shares in 
that and aiiotluu’ ]>lut. IVleHue pix>iit8 were reserved 
fora .separate action. The trial Court decreed only 
the lirst prayer, but on upj)(*al Jhe Distrust Judge 
granted the s<*(*oiid prayer. 13eforo 1 lie ajipcal was 
lioard, plaintiff hud lih*d a .stiit to recover rnesno profits 
inreR}H>et of the property decreed to him. After the 
disposal of tlui appeal, he applied for arneiuhneni of 
the plaint by substiLiitiiig a chiiin for mesne profits 
of 2 out of 'i2 shares in both plots; 

Ucld, that tlie amendment should be allowed, fp. 
649, col. 2.] 

Second appeal against the decree of the 
Court of the District Court, Chingleput, in 
Appeal Suit No. 214 of 1915, preferred against 
the decree of the Court of the Principal 
District Manslf» Chingleput, in Original Suit 
No. 791 of 1913. 

Mr. C, Narasimhachariar, for the Appel- 
lant. 

Mr. T, M, Kmhnnsaami Aiyar, for the 
Respondents. 

JUDGMENT. — The present plaintiff first 
brought a suit against the defendants to 
recover 2 out of 5 shares in one plot of 
property. He also asked in the alternative 
that he should be given 2 out of 12 shares 
in that and another plot of property. The 
District Munsif gave him a decree for 2 
out of 5 shares in the first plot. There- 
upon the defendant preferred an appeal to 


the District Court. Before the appeal was 
heard, the plaintiff sued to recover mesne 
profits in respect of the property decreed 
to him by the District Munsif, as he had 
reserved his right to sue for such mesne 
profits. In appeal, the District Judge 
modified the decree of the Munsif and gave 
the plaintiff 2 out of 12 shares in both 
the plots. Thereupon the plaintiff presented 
a petition to the District Munsif to allow 
him to amend the plaint by inserting a 
claim for mesne profits on 2 out of 12 
shares in both the plots. This amend- 
ment was disallowed by the District 
Munsif, as he held that the nature of the 
amendment was such as to change the 
character of the suit. His view was upheld 
in appeal; and this second appeal has been 
preferred against that judgment. We are 
unable to agree with the Courts below. 

We agree with the statement of Jaw 
contained in the judgment of Oldfield and 
Kriahnan, J J,, reported as Gatiganti Sub* 
baraynilu v. ArnmtlU Surayya (1), where 
they point out that, on a question of the 
propriety of allowing amendments, each 
case will have to be decided on the facta 
presented to the Court. In tho present 
case, the amendment prayed for will not 
alter the nature of the suit, nor will there 
be an addition of a new cause of action. 
The principle to be borne in mind by Courts 
below is, that, provided the opposite party 
is not taken by surprise, nor precluded 
from adducing evidence nor from raising 
the necessary issues, the amendment should 
ordinarily be allowed. In the present case, 
on the date of the application for amend- 
ment, the suit was at the very initial stage 
of the proceedings. No issue had been 
raised and no evidence had been let in, 
and, therefore, the District Munsif ought, 
in the circumstances, to have allowed the 
amendment. At the same time, we wish 
to point out that where the plaintiff is 
agitating only a technical claim or where 
the character of the suit is likely to be 
altered, or where there has been an in- 
ordinate delay in asking for amendment, 
the Court will be justified in refusing to 
grant an amendment. The main considera- 
tions to be borne in mind are that multi- 
plicity of suits should be avoided and the 

(1) 37 Iwl Ohb. 914. 
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interests of substantial justice should be 
advanced. 

As regards the oases quoted at the Bar, 
Mr. Krishuftswami Aiyar strongly relied 
upon the observation of Lord Esher in 
Weld(m V. Neal (2). In that case, the 
amondiuent neoessitated the adding of a new 
cause of action, as was pointed out by the 
learned Master of the Rolls. Moreover, it has 
to be borne in mind that in England 
pleadings are drafted with greater care 
than in this country. In an early case 
before the Judicial Committee of the Privy 
Council reported as Mohummtid Zahoor Alt 
Khan v. Musarnmat Thakooranee Rutia Koer 

(3), it was pointed out that Courts should 
have regard to the loose way in which 
pleadings are prepared in India, and should, 
as far as possible, allow amendment of the 
pleadings, in order to avoid a claim being 
barred by the Statute of Limitation. This 
is quite consistent with the view taken in 
Weldon V. Neal (2), and we are certainly bound 
to follow this dictum of the Judicial 
Committee in preference to the decision 
of the Master of the Rolls in Weldon v. 
Neal (2). 

Mr. Krisbnaswami Aiyar also relied upon 
certain observations of the present learned 
Chief Justice in Kumara Venkata Perumnl 
Raja Bahadur Varu v. Velayuda Reddt (4). If 
we may say so with respect, upon the facts 
presented to the Court in that case, we 
would not have been prepared to allow the 
amendment. In that case an attempt was 
made to get property not included in the 
application to be sold after 12 years from the 
date of the presentation of the Brst application. 
That was a case of gross carelessness and of 
great delay. Therefore the observations in 
Kumara Venkata Perumal Baja Bahadur 
Varu V. Velayuda Beddi (4) do not con- 
clude this case. On the other hand, in that 
same case, Mr. Justice Sadasiva Aiyar took 
a different view of rule 17 of Order VI, Civil 
Procedure Code. In Varadiah v. Baja 
Kumara Venkata Perumal (5) the same 
learned Judge was a party to allowing 

(2) (1887) 19 Q, B, D. 394; 66 L. J. Q. B. 621; 36 
W. 11.820. 

(3) 11 M. I A. 468; 9 W. U. W C. 9; 2 Suth. 1’. C. J. 
107; 2 Sur. P. C. J. 320; 20 K. R. 177. 

(4) 24 Ind. Cas. 195; 27 M. h. J. 25. 

(5) 21 Ind. Cas. 782; 26 M. L. J. 83; 14 M. L. T. 
630; (1914) M. W. N. 157. 


amendment under similar oiroumstanoes. A 
case almost on all fours with the present 
case is Sevugan Ghetty v. Krishna Aiyangar 

(6), where Benson and Spencer, JJ., allowed 
an amendment on grounds similar to the 
present case. This case was commented 
on by Oldfield and Krishiian, JJ., in Oafi^ 
ganii Subbarayudu v, Arumilli Surayya (l), 
but they did not disapprove of the decision, 
although they pointed out that it was a 
case which had reached the high water 
mark in respect of allowing amendment.^'. 
In the case before them, the learned Judges 
pointed out that the amendment sought 
for would not only change the nature of 
the suit, but would be diametrically opposed 
to it as originally presented, and that there 
was great delay in the presentation of the 
application for amendment. We think, in 
the circumstances of this case and having 
regard to the facts that the case of the 
defendants would not be changed and that 
there has been no delay in the present- 
ation of the application for amendment, 
the Courts below should have allowed the 
amendment of the plaint. 

We, therefore, reverse the decrees of the 
Courts below, and grant the plaintiff liberty 
to amend the plaint. It was due to the 
precipitate action of the plaintiff that there 
was necessity for this amendment, and in the 
oiicumstanoes, we think he should be directed 
to pay the costs of the respondents hither- 
to incurred in all the Courts. Further 
costs will be provided for in the revised 
decree. 

u. c, P. 

Appeal allowed, 

(6) 13 Tml. 26S; 36 M. 378; 10 M. L. T. 557; 22 M. 
L. J. 139. 


PATNA HIGH COURT. 
Second Civil Appeal No. 735 ok 1917. 
April 17. 1918, 

Present: — Justice Sir Ali Imam, Kt. 
DHURI PATAK-^Plaintiff— 
Appellant 
versus 

TIMAL SINGH and others — 
Defendants — Respondents. 

Civil Procedure Code (Act V of 1908^, O. 
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Redemption suit — Suit withdrawn as against one 
9f several mortgagees — Maintamuhility of suit. 

Whore* iu a redoniption suit, the plninfifF with, 
draws hig claim as against ono of ilio inortgagecs, the 
suit should be disnussod for non- joinder of iiocossaiy 
parties. 

Appeal from a deofaion of the Subordi- 
nate Judge, Chapra, dated the 29th March 
1917. 

Mr. Parmeshwar Dayal^ for the Appel- 
lant. 

Mr. B. N, Mitter^ for the Respond- 
ents. 

JUDGMENT. — '1 he plaintiff instituted 
this suit for the redemption of a holding 
measuring 1 higha 2 cottas 17 dhurs of 
land that was originally the holding of 
one Bhikari Kuarmi, who had admittedly 
mortgaged it to defendants Nos. 1 and 2 and 
also to one Jagdish Singh, who was a 
defendant in the suit but against whom 
the plaintiff did not proceed liaving with- 
drawn his suit against him. The Munsif 
decreed the suit but the Subordinate Judge 
reversed the decision of the Munsif and 
has dismissed the suit. This appeal is 
from the decision of the learned Subordinate 
Judge. 

It appears that there had been a previous 
suit for declaration of title and recovery 
of possession between the plaintiff and the 
defendants Nos. 1 and 2 and also Jagdish 
in respect of the land in suit. The Munsif 
relied on the decision given in that case 
and held that the title of the plaintiff 
to the holding in question was declared 
in the previous suit and that the decision 
cf that case operated as res judicata in the 
present one on the question of the plaintiff’s 
title. The learned Subordinate Judge on 
the other hand in his judgment has made 
no reference to the decision in the previous 
case, nor has he dealt with the question 
of res judicata taken up in the judgment 
of the Munsif. He has rested his decision 
on the question of title on the point that 
the plaintiff had not acquired the equity 
of redemption in respect of this holding, 
because there was no such transfer to 
him by a registered instrument. The appeal, 
however, is concluded on the question of 
the defect of parties. Under Order XXXI V", 
rule 1, it was incumbent on the plaintiff 
to implead Jagdish in this case, but it 
appears that he withdrew his suit against 
agdish. This is not permissibly to him 


and the lower Appellate Court was right 
in holding that the Munsif was wrong in 
passing a decree for redemption in the 
absence of defendant No. .3. This aspect 
of the case should have been sufficient for 
the lower Appellate Court to have given 
his decision in reversing the judgment and 
decree of the Munsif. I agree with the 
lower Appellate Court in the view that 
the absence of Jagdish from the present 
case is a sufficient defect to set aside the 
judgment and the decree given by the 
Munsif. The point is concluded by a 
decision of this Court reported as Girwar 
Narain Mahton v. Musammai Makhulunnissa 
(1). The appeal is, therefore, dismissed 
with costs. 

Appeal dismissed. 

(1) 30 Iml. Ca«. 542; 1 \\ L. J. 40S. 


CALCUTTA HIGH COURT, 

Appeal from Appellate Decree No. 2834 
OK 1915. 

March 20, 1918. 

Present : — Mr. Justice Fletcher and Justice 
Sir Sbamsul Huda, Kt. 

MOHIM CHANDRA PAL and others— 
Defendants — Appellants 
Versus 

Maharaja Sjk PRADYAT KUMAR 

TAGORE AND ANOTHER PLAINTIFFS — 

Respondents. 

Landlord and tenant - Dowl kabuliyat, construction of 
— Permanent intere.^tf acquisition of — Landlord entitled 
to re-enter upon parties failing to settle rate of rent 
on e.vpi ration of temporary term, effect of. 

Whero a Dow) Kabul iyat])r()viilocl mter alia that in 
tlio event of tlio landlord and the tenant not being 
able to arrive at a now rate of rent after the 
ojcpiratioii of the temporary term covered by the 
Dow! Kabuliyat, the landlord would l>e entitled to take 
poBSCHsion of the land leased: 

Held, that tlie ])rovi8ioii was absolutely inconsist- 
ent with the fact that the tenant had a permanent 
interest in the land leased, [p. 652, col. 2.] 

Appeal against the decree of the Special 
Judge, Mymensingh, dated the 22Dd 
May 1915, reversing that of the Assistant 
Settlement Officer of that district, dated thy 
21st September 19H* 
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FACTS appoar from the judgment. 

Babu Heramla Chandra Guha, for the 
Appellants. — The question for your Lordships’ 
consideration is whether the Dowl Kahuliyat 
is any evidence as to the nature of the 
tenancy. The Record of Rights is in my 
favour. I have been recorded as having a 
permanent interest in the land held by 
me. The entry in the Record of Rights must 
be taken to be correct, unless it is proved to 
be incorrect. The entry has not been 
proved to be incorrect by any evidence 
except the Dowl Kabuliyat. The word 
“Sarasari” does not mean “temporary” but 
means “roughly.” The term ‘Dowl’ itself 
means ‘rent roll* and nothing else. ‘Dowl 
Bandobasto* means ‘settlement of rent.’ 

[FiiKTCHEB, J. — ‘Sarasari Dowl Kabuliyat’ 
means temporary settlement of land. So 
your interest cannot be permanent.] 

‘Sarasari’ means temporary wlien it 
refers to settlement of rent. It does not 
mean temporary interest in land. It also 
means ‘roughly.’ See Wilson’s Glossary, 


page 169. 

[Shamscl Huda, J.*— If your tenure was per- 
raanent, you could have given other evidence to 
show that the tenancy was heritable. We 
cannot hold the tenancy to be permanent simp* 
ly on the construction of the ‘Dowl Kabuliyat’, 
the terms of which are not entirely free 
from ambiguity.] 

[Fletcher, J.—Except the Record of Rights 
there is nothing in your favour to show that 
the tenancy is permanent.] 

A tenancy will be presumed to be perma* 
nent from the circumstances that it descended 
from the father to son and was in the un* 
interrupted possession of the tenant for a 


long time. 

Dr. Bash Behari Ohose (with him Babus 
Ram Churn Mitter, Miiknndanath Boy and 
Permanand Jjahiri)^ for the Respondents. — i he 
question whether the tenancy in this 
suit is permanent is concluded by the 
decision of this Court reported as Trodyot 
Coomar Tagore v. Krishnamoni JDa^ya (1), 
where the suit was between the same landlord 
and some other tenants in which ‘Dowl 
Kabuliyat* in the same terms as here was 
construed. 

JUDGMENT. 

Fletcher, J — This is an appeal by the 
defendants against the decision of the learned 

(1) 40 Iiid. Cas. 613; 21 C. W. N. 800, 


Special Judge of Mymensingh, dated the 
22nd May 1915, reversing the decision of 
the Assistant Settlement Officer of the same 
place. The proceedings out of which this 
appeal arises were instituted under the 
provisions of section 106 of the Bengal 
Tenancy Act. In the Record of Rights 
finally published under section 103B of 
the same Act, there was an entry that the 
defendants held a permanent tenure subject 
only to the liability to have the rent 
enhanced. Therefore, the plaintiffs institut- 
ed the present suit under the provisions 
of section 106. The first Court dismissed 
the suit, holding that the tenure was perma- 
nent, not subject to enhancement of rent. 
On appeal, the learned Special Judge has 
reversed that finding. The way that the 
learned Judge bases his judgment is this. 
First of all, the learned Judge liolds that, 
apart from certain Dowl Kabuliyats, the 
evidence does not establish that tbe defend- 
ants have a permanent interest. If that 
is the correct view, of course, there is 
nothing to say. Secondly, the learned Judge 
holds that, if the Dowl is to be the document 
for consideration apart from the other 
evidence, then the Dowl itself shows 
quite clearly that the tenure is not a per- 
manent one. I think that the learned Judge 
is right on the terras of the Dowl. The 
last clause in the document, entitling the 
landlord to take possession in the event 
of the parties not being able to arrive at a 
new rate of rent after the expiration of the 
temporary term covered by the Dowl 
Kabuliyat, is absolutely inconsistent with 
the fact that the tenant has a permanent 
interest. No person having a permanent 
interest would contract that, if he and his 
landlord cannot agree as to what is to be 
the rate of the rent after the term for 
which the rent is settled with the landlord, 
he would forfeit his permanent interest in the 
land. Further, the Dowl Kabuliyat in the pre- 
sent case is substantially in the same terms as 
the Dowl Kabuliyat in the case that was heard 
by another Division Bench of this Court be- 
tween the same landlord and another tenant, 
namely, the case of Prodyot Coomar Tagore v. 
Krishnamoni Basya (1), where it was 
held that the Dowl Kabuliyat did not confer 
a permanent and heritable interest on the 
tenant. 1 think the conclusion arrived at 
by the learned Special Judge in the present 
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case is oorrect. The present appeal, 
therefore, fails and mast be dismissed 
with costs. 

SflAMSUL Huda, J. — I agree. 

Appeal dit>missed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1226 of 1916. 

November 21, 1917. 

Present: — Mr. Justice Seshagiri Aiyar 
and Mr. Justice Napier. 

VAULUR CHINNA NAGI REDD^— 
Plaintiff — Appellant 
tersus 

DEVINENI VENKATRAMANIAH and 
ANOTHER — Defendants Nos. 1 ani» 3 
— Respondents. 

Madras Revenue R^TOvenj Act {Jl Mad, of 186-0, s. 
6D — Sale for dues to Gurernuient — Xofice, absence <•/, 
to dciaulter, cjfect of — Irrcyiilarity — Civil Procedure 
Code {Art T of 1908),*-. 118 -“‘Suit to set aside sale 
beyond limitation — Proccedi ngs after safe, knowledge (*/, 
effect of — Kstoppel — Keidenee x\ci (/ of 1872), .s. 111. 

Failure to sorvo iiotioo of sale on a dofaiiltor uiuh'r 
Madras Act li of 1864 does not all'oct the jurisdiction 
of the Collector to sell the prof)erty for uiTt‘ars due 
to Government, [p. 653, col. 2,] 

Venkata v. Cheugadu, 12 M. 168; 4 1ml. Dec. (n. s.) 
467 (F. B.), follow<?d. 

All omission to serve notice ivill amoiiiit to an 
illegality or irregularity in the f'xercise of jurisdiction 
by the Collector within tli(! meaning of section 115, 
Civil Procedure Code, and would vitiate his iirocteed- 
iiigs; but that is not enough to enable the party 
aggrieved to obtain a declaration that the sale is not 
biiuiing (Ml him, if he does not siu^ within the jieriod 
spreilied lii section 59 of the Act. [p. 654, eol. 1. j 

Sccrctarg o1 State v. Radha Kiskorc Manlkga, 38 Ind. 
Cas. 379; 44 C. 328; 14 A. L. J. 12( 5; 18 Bom. L. H. 
1027; (19l7rM. AY. N. 25; 21 C. W. N. 291; 5 L. W. 
670;25C. L. J. 425 iV. C.), Mgsore Pmlakrishna Rao 
V. Secretary of Stat<', 30 Ind. Cas. 356; 39 M. 494; 2 L. 
AV. 695; 29 M‘. L J. 276; 18 M. h, T. 161, Dorasamy 
Pillni V. Mufhusamg Mooppan^ 27 M. 94; 13 M. L. J. 
479 and /amindar of Ktiayapuram v. Sankarappa Red- 
diai\ 27 M. 483 (F. B.?, distinguished. 

The fact that the stile was without notice will not 
(uiablu the defaulter whose property w'as .sold to 
ignore subsequent proceedings taken to Jiis knuw'- 
Icdgc as having been taken -without jurisdiction, 
[p. 654, col. 2.] 

Pur ua Chandra Cfiafterjee v. Dinabandlin Miikcrjee, 

34 C. 81 1; 5 C. L. J. 696; 2 M. L. T. 371; 11 C. W. N. 
756 (F. B.) and Rameswar Singh v. Secretary of Staff.\ 
34 C. 470; 11 C. AY. N. 356; 6 C.L. J. 669, distiiiguisb- 
cd. 

Second appeal against the decree of the 
Court of the Temporary Subordinatse Judge, 
Bellary, in Appeal Suit No. 87 of 1916, 
preferred against the decree of the Court of 
the District Munsif, Bellary, in Original 
Suit No. 224 of 1913, 


Messrs. A. Kriahnas'imy Jyer and E, (?, 
Balm J{oii\ for the Appellant. 

Messrs. T. Prakasam^ P. Narayan Mvrthi 
and C, Bama Bow, for the Respondent. 

JUDGMENT. — The property in suit be- 
longed to the 2nd defendant. He obtained 
a loan under the Agricultural Improve- 
ments Act from Government in 1897. 
That loan was payable by instalments; 
while some of the instalments still re- 
mained unpaid, he sold the land to the 
plaintiff in 1902; owing to the default in 
the payment of one of the instalments, 
the land was put up to sale by the Govern- 
ment and was purchased by the 1st 
defendant. Plaintiff sues for a declaration 
that the revenue sale is not binding on 
him. It is found that no notice of the 
sale which was held in 1910 was served 
on the 2nd defendant or the plaintiff; 
but that, when the 1st defendant took 
proceedings under Act II of 1864 to 
obtain possession, plaintiff who had notice 
of the application objected to the delivery 
on the ground that the sale was not 
binding on him; this was in November 
19J2. The suit was instituted on the 9th 
June 1913, more than six mouths after 
the order for possession. 

The Subordinate Judge held that the 
sale was invalid, as there was no demand 
on the 2ijd defendant to pay the instal- 
ment and also because no notice of the 
sale was served on him. He, however, 
held that as the proceedings to obtain 
possession were taken to the knowledge 
of the plaintiff more than G months before 
the suit, the suit was barred by limitation 
under section 59 of Act II of 1864. 

We think he has come to the right 
conclusion. The learned Vakil for the 
appellant contended that the sale was 
without jurisdiction, inasmuch as no notice 
of it was given to the plaintiff. In a very 
similar case it was held by a Full Bench 
of this Court in Venkata v. Chngadu (1) that 
failure to serve notice did not affect the 
jurisdiction of the Collector to sell the 
property. Under the Revenue Recovery 
Act there are some requisites which go to 
the root of the jurisdiction. As pointed 
out by Muthuswami Aiyar, J., in Venkata v. 
Ohengadu (1), if there are no arrears, or if 

(1) 12 M. 108; 4 Iml. Dec. (a. s,) 467 (f . B.), 
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the land on which the arrear ia due is not 
included in the holding of the alleged 
defaulter, any proceeding taken against such 
a person would be ultra vire^. These are the 
essential conditions, compliance with which 
alone can invest the Collector with jurisdic- 
tion to take proceedings under the Act. If 
they are not complied with, the sale would 
be without jurisdiction. There are other 
conditions which the Act enjoins upon the 
Collector which are not conditions precedent. 
In conducting the sale certain formalities 
have to be observed. If they are not con- 
formed to, the Collector, to borrow the Ian* 
guage of section 115 of the Code of Civil Pro- 
cedure, will be acting illegally or irregularly 
in the exercise of his jurisdiction. No doubt 
such an illegal exercise of jurisdiction would 
vitiate the proceedings. But that is not 
enough to enable the plaintiff to obtain 
a declaration that the sale is not binding on 
him, if he does not sue within the 
period fixed by the Act. The proceedings 
taken being intra vires unless the suit is 
brought within 6 months to set the sale aside 
on the ground of irregularity or illegality, the 
plaintiff’s suit will ho barred. 

We are unable to agree with Mr. Babu 
Rao that the sale was without jurisdiction, 
because of want of notice. The view taken 
by the Full Bench of this Court in Venkata 
V. Ghengadu (I) is against such contention 
and we are not prepared to hold that that 
case is opposed to any subsequent decision 
of this Court and of the Judicial Committee. 

The case of Secretary oj State v. Radha 
Kishore Manikya (2), which was strongly 
relied on, related to the sale of waste 
lands; instead of proclaiming that the waste 
lands were situated in the District A, it was 
proclaimed that they were in District B; and 
when subsequently lands in District A were 
sold under such a proclamation, it was held 
that the sale was without jurisdiction. That 
was a case where the Revenue Officer had no 
jurisdiction to act in respect of the lands in 
District A. He violated the observance of a 
condition precedent. 

In Mysore Balakriskna Bao v. Secretary of 
State (3) properties belonging to an in- 

(2) 38 iDd. Gas. 379; 44 C. 328; 14 A. L. J. 1205; 
18 Bom. L. R 1027; (1917) M. W. N. 26; 21 C. W. N. 
291; 5 L. W. 670; 25 C. L. J. 425 (P. 0.). 

(3) 30 Ind. Gas. 356; 39 H. 494; 2 L. W. 695; 29 M. 
U J. 276; 18 M. L. T. 151. 


dividual were declared to be included in 
a reserved forest without any notice to him. 
Before taking action under the Act, the 
Government was bound to inform the person 
in poBsession that the property was going to 
be reserved. As regards the oases under 
the Rent Recovery Act in Dorasamy Filial v. 
Muthusamy Mooppan (4) and Zamindar of 
Ettayapuram v. Sankarappa Reddiar (5), it is 
enough to say that in none of these was it 
held that the proceedings were without 
jurisdiction. 

There is another point on which this appeal 
can be disposed of. Granting that the sale 
was invalid, the plaintiff was aware of the 
proceedings taken under the Act 6 months 
before the suit. It cannot be argued that 
the plaintiff was not aggrieved by the step 
taken to obtain possession. It was a step taken 
under colour of the Act and was calculated 
to injuriously affect the plaintiff’s rights. 
The fact that the sale was without notice 
will not enable the plaintiff to ignore sub- 
sequent proceedings taken to his knowledge 
as having been taken without jurisdiction. 
In this view the decisions in Puma Chandra 
Chatter jee v. Dinabandhu Mukerjee (6) and 
ill Rameswar Singh y. Secretary of Stale (7) 
are distinguishable from the present case. 
We think the decision of the Subordinate 
Judge is right and dismiss the second appeal 
with costs. 

M. c. p. Appeal dismissed, 

(4) 27 M. 94; 13 M. L. J. 479. 

(6) 27 M. 483 (P. B). 

(6) 34 C. 811; 6 G. U J. 69(5; 2 M. L. T. 371; 11 C. 
W. N. 750 (P. B.) 

(7) .34 C. 470; 11 C. W. N. 356; 5 C. L. J. 669. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 833 of 1914. 

November 29, 1915. 

Present: — Sir Henry Drake Brockman, 
Kt., j. 0. 

Musammat KAMA and another — 
Defendants — Appellants 
versus 

BHAJANLAL CHANTANLAL minors, 

THROUGH NEXT FRIEND DAULAT 

Plaintiff — Respondent. 

0, 1\ Tenancy Act (Xf of 1898), s, 97- 
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Jurisdiction of Civil Courts between landlord and 
tenant -^Person other than landlord joined as co^ 
defendant — Venue of casCt how to be determined — Inters 
f relation of 8tatutes--Act taking away jurhdicfwn of 
ordinary Courts, 

An act by which tJie jurisdiction of the ordinary 
Courts of Judicature is taken away most bo construed 
strictly. 

Prosunno Coowinr Paul Chowdhry v, Koylash 
Chunder Paul Chowdhry^ 8 W. B. 428 at p. 436; B, 
L. TL Sup. Vol. 759, 2 Ind. Jur. (n. s.) 327, followed. 

The policy of the 0. P. Tenancy Act, as 
declared by section 97 of the Act is that all 
quostious coriccrnin" the right of a tenant as such of 
an agricultural holding which arise out of the 
relationship of tenant and landlord should, except so 
far as appeals are concerned, be tried by a Judge 
who is also a Kevenuo Officer. 

The more fact that some one who is not a landlord 
is joined as a co-defendant in a suit between a 
landlord and tenant does not take away the opera- 
tion of section 97 of the C. P. IVnancy Act and 
such a suit is triable only by a Judge who is also a 
Roveiiue Officer. 

Tarapnt Ojha y. itani Rafan Kuar^ 15 A. 3S7; A. W. 
N. (1893) Ifi4j 7 Ind. Doc. (n. s.) 967, followed. 

The venue of a case must bo deiorniinod by the 
nature of the elairn as laid, and not by the nature of 
the defence set up. 

Appeal from a decree of the Court of the 
District Judge, Bhandara, dated the 11th 
September 1914. 

.Mr. S. K, Barlinge^ for the Appellants. 

Mr. S. r. Deshmnkh, for the Respondents. 

JUDCxMENT, — I am clearly of opinion 
that this second appeal mast succeed on 
the short point that the suit is one between 
landlord and tenant as such and, therefore, 
should not have been tried by an ordinary 
Civil Court. 

The plaint alleges that the plaintiffs 
have been the ordinary tenants of the land 
in dispute since 1906-07, their landlord being 
Musammat Kama (defendant No, l); that in 
1910Sonba (defendant No. 2) sued Musammat 
Kama for possession and obtained a decree as 
the outcome of a compromise; that the 
plaintiffs objected to being dispossessed in 
favour of Sonba, but their objection was 
dismissed on the ground that they had not 
in fact been ousted; and that subsequently 
both the defendants ejected them from 
the land. Sonba’s defence was that he is ooou- 
panoy tenant of the land which is in the patti 
of Musammat Kamazs co-widow Musammat 
Rakhu and that he let it to Rakbn in 
1906 on condition that she would vacate 
on demand. He was supported by the other 
defendant: in fact they filed a joint written 
statement at a late stage of the case. It 
is, however, unnecessary to consider the 


nature of the defence set up. The venue 
in a case is determined by the nature of the 
claim as laid: see Ganpat v. Trtmhak (I) 
and compare Bhanya v. Naka (2) and 
Musammat Durhasa v. Khalak Singh (8). 

It is urged for the plaintiffs, who are 
the respondents in this Court, that the 
principal defendant is Sonba, Musamr$iat 
Kama being added proforma. This contention, 
however, is not borne out by the plaint, 
in which possession and damages alike 
are claimed from both defendants. The 
policy of the Tenancy Act as declared in 
section 97 is that all questions concerning 
the right of a tenant, as such, of an 
agricultural holding which arise out of the 
relationship of tenant and landlord should, 
except so far as appeals are concerned, 
be tried by a Judge who is also a Revenue 
Ofllcer. To hold that the section is in- 
operative where some one other than the 
landlord is joined as a co-defendant, would 
make evasion of the law a simple matter, 
An act by which the jurisdiction of the 
ordinary Courts of Judioature is taken 
away must be construed strictly, as laid 
down in Prosunno Goomar Paul Chowdhry 
V. Koylash Ghunder Paul Ohowdhry 
(4), but the view I have expressed is in 
no way incompatible with the grammatical 
interpretation of section 97, and a similar 
one was taken by the Full Bench in 
Tarapat Ojha v. Ram Ratan Kuar (5) of the 
analogous provisions of the N.-W. P. 
Revenue Act, 1851. 

The decrees of the lower Court are set 
aside and the plaint will now be returned 
to the plaintiffs for presentation to a 
Judge, who is also a Revenue Officer and 
has jurisdiction to hear a suit to recover 
possession of land from which a tenant 
has illegally been ejected by the landlord. 
The point on which the plaintiffs succeed 
in this Court having been taken here for 
the first time, I direct that all costs hither- 
to incurred except the Court-fee on the 
plaint be borne by the parties respectively 
incurring them. 

Decrees set aside, 

(1) 19 Ind- Cas. 759; 9 N. L. K. 64 at p. 61. 

(21 31 Ind. Cas. 6; 11 N. L. B. 160. 

(3) 4N.L. B. 63. 

(4) 8 W. B. 428 at p. 436; B. L. B. Sup. Vol. 769; 2 
Ind. Jur. (n. s.) 327. 

(6) 16 A. 367; A. W. N. (1893) 164; 7 Ind. Deo 
(n. b.) 967. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 1748 of 1916. 
November 29, 1917, 

Present:— »Mr. Justice Seshagiri Aiyar and 
Mr. .lustioe Napier. 
ELEDATll THAVAZHI, Karnavan 
AND Manager KUNHUNNI MENON— 
Defendant No. 2 — Appellant 
tersits 


ELIANGATTIL SANKARA VALIA 
RAJAH AVARGAL, styled 
VANNILASSERI UTAYA KANDAN 
THEVA AND ANOTHER— Plaintiff and 
Defendant No. 1 — Respondents. 

Ecidtincfi Art (I of 1872), .s. UG-^Katnppel—Laml- 
lord and trnant--Oranf 0 / paita /« fonant htj (hnrni- 
mrnt effect nf — Adverse possession^ claim of-~LimiUt- 
tion Act (L\ of 1908;, Seh. /, Art. 144. 

Wlicro tho rolalionsliip ot* landlord and toiunit Jias 
once been croated, it cannot )»e terminated bv any 
adverse action taken against tlic landlord by a third 
]>arty, whether that party be the Government or 
some other rival claimant, and the tenant will 
still be estopped iVom denying the landlonl’a title, 
[p. 657, col. l.]i 

Ammo Amatal \\ Patkiaparaiohatli .Uo>dia, 43 Ind. 
Cas. 677; (1918) M. W. N. 38, i'ollowod, 

Uattikndnr Nnrain Rao v. Andar Saijad Ahlms 
Ml ill j 27 Ind. Cas, 785; 28 M. L. J. 44 anti Amm u v. 
Riimakrishna »SVi*7r/, 2 M. 226 at ]»p. 229, 230; 1 
Ind. Doc. (n. 8.) 429, dissinited from. 

Snhharaifii v. Krishna ppa^ 12 M. 422; 4 Ind, Dec. 
(n. b.) 643, distinguished. 

The grant of a pat la by (ioveniment to the tenant 
of a third person or a <loclaration of its ownership 
of the ])ropeity will not dissolve the relationship 
of landlord and tenant alnnidy existing or start 
adverse possession in favour of the t.euani against 
the landlord, [p. 657, col. 1.] 


Second appeal against the decree ot the 
Court of the Temporary Subordinate Judge, 
Palghat at Calicut, in Appeal Suit No. 1000 
of 1916, preferred against the decree of the 
Court of the District Munsif, Ponnani, in 
Original Suit No. 30 of 1914. 

Mr. A, V. K. Krishna Menon, for the 
Appellant. 

Mr. G, Madhavan Nair, for Respondent 
No. 2. 

Mr. 0. P. Ananthakrishna Aiyar^ for the 
Respondents. 

JUDGMENT.— The 2nd defendant 
obtained a kdnoin from the plaintiff’s 
Tarwad in 1860. There was a decree for 
redemption against him; after decree and 
before restoring possession, he assigned his 
rights to the grandmother of the 1st 
defendant by Exhibit VIII. Subsequently, 
the 1st defendant’s grandmother obtained 


a hanom in 1888 from the plaintiff’s 
Tarwad which was renewed in 1899. The 
2nd defendant took on lease the proper- 
ties included in these demises from the 
Ist defendant, Exhibit XXX. Plaintiff 
sues to redeem the kanom. The 2nd de- 
fendant contended that the lands in suit 
were not included in the demise sued on. 
The Subordinate Judge has found after 
full discussion that they were included, and 
we see no reason to differ from him. 

The learned Vakil for the appellant 
next contended that the lease under which 
he was holding was determined by the 
Government granting him a pattc for the 
lands in 1893 and as be has been hold- 
ing the lands under the Government, since 
then without paying any rent to the Ist 
defendant or the plaintiff’s Tarwad, he 
had acquired a title to them by adverse 
possession. 

The case strongly relied on by him for 
this proposition is Suhharaya v. Krishnappa 
(1). But an examination of the facts of the 
case shows that that decision lends no 
support to the appellant. In that case, 
the 1st plaintiff and the 1st defendant 
were adjoining landowners, the former 
being an old Viurgdar and the latter a 
person to whom a warg pafta was newly 
granted. The land in question was Govern- 
ment waste land situated near the two 
ivargs. The plaintiff', under the impression 
that the wa.ste land would be granted to 
hinri by the Government, allowed the 2nd 
plaintiff to take them on lease from him. 
The 2nd plaintiff assigned that lease to the 
2nd defendant. The Government, however, 
did not grant a patta to the 1 st plaint- 
iff, but gave the lands to the 1st defend- 
ant. The 2nd defendant contended that 
this action of the Government put an end 
to his tenancy from the 1st plaintiff; and 
the Court upheld that contention. It was 
apparently conceded by the oontendirfg 
parties that the lessor and the lessee did 
not deal with the property in the belief 
that the lessor had a right to grant a 
lease. The lease was accepted on the foot- 
ing that the right to the land would he 
granted subsequently by the Government. 
When that understanding between the 
parties was not realised, the 2Dd defendant 

(1) 12 M. 122; 4 liul. Doc. (n. a.) 643. 
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was held entitled to repudiate the relation- 
ship of landlord and tenant. We are, there- 
fore, of opinion that that decision is no 
authority for the broad proposition that 
an interference by a third party, whether 
that party be the Government or some 
other rival claimant, can have the effect 
of determining the relationship originally 
created between the landlord and the tenant. 
The next case relied on was Hattikudur 
Narain Rao v. Andar Sayad Abbas Sahib 
(2). Mr. Justice Hannay seems to have 
held that Subbaraya v. Krishnappa (1) was 
authority for the theory that a declaration 
by the Government can sever the relation- 
ship of a tenant to the landlord under 
whom he held properties. In our opinion, 
the learned Judge has stated the inference 
from the earlier case too broadly. As 
regards Ammu v. Ramakrishna Sastri (^0, 
we are clear that the statement *the 
tenancy under which the appellant held 
the plot of which she is now in possession 
was determined when the Deputy Collector 
declared the land to be the property of 
Government and granted it to the appellant 
as a ryot of the Government, and thereafter 
the appellant was not estopped from 
contending that the interest of the former 
landlord had expired* [see Awmu v. Rama- 
krishna Sastri (8)] does not enunciate the law 
correctly. 

In more recent cases, this Court has 
recognised the principle that any adverse 
action taken by a third party cannot have 
the effect of terminating the relationship 
of landlord and tenant and that the 
tenant will be estopped by the provisions of 
section 116 of the Evidence Act from deny- 
ing the landlord’s title. See Ammu Ammal 
V. Puthiaparanihath Moidin (4) and 
Second Appeal No. 320 of 1915. We think 
these decisions lay down the law correctly. 
In both the second appeals the action 
of the Government was relied on as 
starting adverse possession against the 
landlord. 

As regards improvements the 2nd defend- 
ant has been awarded compensation after 
the date of Exhibit VII, under which he 
sold his right to the then existing 
improvements to the 1st defendant. 

(2) 27 liid. Cas. 785; 28 M. L. J. 44. 

(3) 2 M. 226 at pp. 229, 230; 1 Ind. Dec. (n. s.) 429. 

(4) 43 Ind. Oas. 677; 11918) M. W. N. 88. 

42 


The Subordinate Judge is right and 
we dismiss the second appeal with oosts. 

Appeal dismissed, 

M. c. P. 


CALCUTTA HIGH COURT. 

Appeal from Ordkr No. 23 of 1917. 
January 25, 1918. 

Present : — Mr. Justice Teunon and Mr. 
Justice Newbould. 

MAKUNDA LAL KUNDU and otmrrs— 
Dbcree-holoebs Nos. 1 to 10 — Appellants 
versus 

PRIYA NATH MOITRA — Judoment-debtor 
— Respondent. 

Uc8 judicata in cxcciiiion. proceeditn/s^Oicil Pro* 
ccdurc Cock* {Act P of 1908), O. XXXIV, k 5, suh-r, 2 — 
Application for jinal decree, whether can he considered 
as in confinnation of previous application. 

On the death of oiio «if several decree* holder^ 
after the preliminary decree in a mortgage suit, the 
surviving decree-liuldera were, at the instance of the 
judgment-debtor, ti'eated as the legal reprereutatives 
of the deceased decree-holder. They then applied 
on their own behalf us well «s tlie legal representa- 
tives of the deceased decree- holder for a jBLnal 
deemi for sale of tlic mortgaged properties, and 
after issue of notice upon the juogment-debtor a 
final decree was made. Afterwards on the judg- 
ment-debtor’s objection to execution on the gi’ouad 
that the widow and not the surviving decree-holders 
was the legal representative of the deceased 
decree- holder, tlie widow made an application to 
Ik; made a party as the legal lepresentative of 
hor deceased husband, which was giunted 
and was treated as an application for a 
final decree. The judgment-debtor then raised 
objections to oxeoution on the ground that the 
widow’s application not having been made within 
six montUs from the date of her husband’s death, 
the suit had abated and also that the application 
was barred by the three years* rule of limitation 
contained in Article 181 of Schedule 1 of the Limita- 
tion Act: 

Held, (1) that unless and until the judgment- 
debtor succeeded in having the final decree made 
on the application of the surviving decree-holders 
set aside, he could not be iierinitted to advance the 
objections, as the final decree, having been made after 
notice to the judgment-debtor, could not be attacked 
at a subsequent stage of the execution proceedings: 
[p. 668, ool. 2.] 

(2) that oven if the widow’s applictitiou was regard* 
ed as one for a final decree, it should be referred 
back to the judgment-debtor’s original application 
for substitution of the Boi’viving decree-holders ai 



658 INDIAN OASES. tlMS 


MAKONDA LAL KITNDU 1>. PKIYA NATIT MOITRA. 

tlje l(»gal roproseutaHres of tijo dooeasf'il aoerce- 
liolder, or Ijo tloall wif.h undor Onlv’r X -'CIT, rul * i>, 
and shoiik^ iioxt lio ooiiftidorcsl ns iu c uitiiifiafrMi 
of tho fipplicntion of tho t*nrvivini^ decren- holders 
for w final deiToe [y' Ons, rc»l. i'.j 

Appeal asrainst the older nf the District 
Judge, Nadia, dated the 25th Septernber 
1916, reTersiii)? that of the Subordi- 
nate Judge of that district, dated the 19th 
February 1916. 

Babas Haro Kumar Mtt(pr and Rupendra 
Kumar Mitter^ for the Appellatits. 

Baba Jatindra Nath Luliin\ for the 
Respondent. 

JUDGMENT. — In this appeal it appears 
that in a suit for sale of certain mort* 
gaged properties a preliminary decree was 
made on the Slat August 1911. The 
date for payment was the 12th February 
1912. 

On the 31at September 1911 the judg- 
ment-debtor applied for permission to appeal 
as a pauper and this application was 
finally dismissed on the 6th of June 1913. 

Meanwhile one of the decree holders, 
Gopi Nath Knndu, had died on the 10th 
April 1913, and at the instance of the 
judgment-debtor, then appellant, the surviv- 
ing decree* holders, who are the six brothers 
of Gopi Natb, were placed on the record 
as his legal representatives and the 
prooeediugs continued against them. 

The ja igment'debtor’s appeal having 
been dismissed, the surviving decree holders, 
on their own behalf and as representatives 
of the deceased Gopi Nath, applied on the 
30th June 1914 for a final decree for sale 
in terms of Order AXXiV', rule 5, sub rule 
(2). After issue of notice upon the judgment- 
debtor a final decree was made on the 
19th August 1914. 

Next followed the present application 
for execution on the 8th January 19 5, 
and on the bth of April an objection by 
the judgment-debtor to the effect that the 
widow and not the surviving decree- 
holders was the legal represeritaMves of the 
deceased Gopi and that in her absence the 
proceedings could not continue. That 
objection was decided in favour of the 
judgment debtor on the 4th December 1915. 

On the 7th December 19l5 the widow 
Sarat £amari applied to be made a party 
as the legal representative of her deceased 
husband and on the same day ber appli- 
eation was granted. 


For some reason not made apparent to 
ns, po^Hinly as tlie result of some faulty 
arrangannent of the reoird, notwithstanding 

the final decree of 1 th August 1914 
which has never he®n vaoited, the widow s 
application was treated as an application 
for a final decree. 

The judgment- debtor thereupon objected 
that the widow’*! application not having 
been made within six months from the 
date of her husband’s death the suit had 
abated and al*^o that her application was 
hatred by the 3 years’ rule of limitation 
contained in Article 181 of the 1st Schedule 
to the Liinitatinn Act. 

The District Julg? by his order of the 
25th September 19 16 gave effect to both 
these contentions and it is against that order 
that the present second appeal is preferred. 

Oil the facts which we have set out 
above, it appears to us that unless and until 
he could succeed in having the final decree 
of 19th August 191 a set aside, the judg- 
ment-debtor should not have been per- 
mitted to advance these objictione. That 
final decree was made on the application of 
the surviving decree-holders for themselves 
and aa the persons who at the judgment- 
debtor’s own instance had been accepted by 
the Court as the legal representatives of 
the deceased decree holder. It was farther 
made after notice to the judgment- debtor 
and cannot be attacked in execution 
proceedings. Even, however, if the widow’s 
application were properly regarded as one 
for a final decree, it should, in our opinion, 
have been referred back to the judgment- 
debtor’s original application for substitution 
or dealt with under Order XXil, rule 9, 
and should next have been considered as 
in continuation of the applicition of the 
30th June 1914 ani therefore as within 
time. 

We, therefore, decree this appeal with 
costs, set a<^td[e the order* of the District 
Judge and direct that the appellants be 
at liberty to p ooeed with the execution 
of the fin;il decree in their favour. We 
assess the hearing fee at 5 gold mohurs. 

The appeal having been decreed, the 
connected application is rejected. 

Appeal allowed; 

Order set mide. 
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Second Civil Api^eals Nos. and 232 
Cp 1 .:^ 16 , 

February 1, *913. 

Present: — Mr. Justice Oldfield and Mr. 

Justice Sa»1a«iva Aiyar, 
VYrHlNATHIfSN PLAiNriKF— 
Appellant 
versus 

PADMANABHA PA C TAR and others 

— DkF N*>\NT« — Hfi'-’P<''NnKNT‘i. 

Milahnr Uiw — Melu' artli, r^rrciition of, hy dava^^wom 
agerd - Considcrnfiony nppf lent ion. oft for purposen of 
de vaBWOin M clkanonidur, dufy «/, /o rntjni e as to np* 
plication of fun .s — in dreX ns to nnhire of 

ciUrintfs control over dovuswom, tvtieiher renders mol. 
idiartli nnen f m aeti i I j. 

A iVlcIcharth oxeci ted Lj” ilifD agont of a Dova- 
»wom is not uiionforciMiblo nieroly because the 
executant describes the imtiirc of his control over 
the Ocvaswoui 

The griuit of a Mclcharth by the trustee <»f a 
Dovaswotn is an ordinary incident of its rnanairo- 
ment, the propriety of which tlio Mclkanom'tar is 
under do obligation to ficrntini.-o and the latier is not 
bound to onqiiirc into tlio cxist<!iico nf uuy purticiilnr 
nocessity for funds by the l)fn'’a.8>vom or into the 
application of biich funds by the trustee. 

Second appeals against the decrees of the 
Coart of the Subordinate Judge, S »uth 
Milabar, at Palghat, in Appeal Suits Nos. 
101 1 and 10l2 of 1914, preferred against 
those of the Court of the District 

Mansif, Alatonr, in Original Suits Nos. 426 
and 427 of 19 i 2. 

Mr. T, P. Ramachandra Aiyar^ for the 

Appellant. 

Mr. K> P. M. 3/cNt;n, for the Re- 
spondents. 

JUDGMENT. — In these oases the question 
is of the validity of the two Melcharths 
in plaintiff’s fuvonr, executed by some of 
defendants on belialf of the Devaswoni, of 
which they had control, 

The lower Appellate Court’s main ground 
of decision against plaintiff is that the 
Melcharths are unenforceable, because their 
exef^ution with recitals in them regarding 
the nature of the executant’s control over 
the Devaswom was a step towards carrying 
out a scheme for their aggrandisement by 
setting up the private nature of their 
trnst and was, therefore, a breach of that 
trust. We have not been shown authority, 
which would justify such a decision; and 
we oannot accept it especially as, in oor 
opinion, defendants’ further case also, that 


plaintiff acted in bad faith, is not supported 
by evidence. 

As regards the last mentioned point, 
the lower Appellate Court found that 
consideration piSsed for the Melcharths. 
But it held that such consideration “was 
n<it utilised for the benefit of the Devaswom 
and that plaintiff, therefore, was not shown 
to have taken the document honn 
because the debt alleged as having been 
discharged with the money was not shown 
to have been binding on the Devaswom, 
The lower Appellnte Court overlooked the 
facta that the terms of the kanoms^ with 
which the Melcharths were connected, had 
elapsed, and that, therefore, the grant of 
the latter was an ordinary incident of the 
management, the propriety of which the 
plaintiff was under no obligation to soruti- 
iiise further; and, as was observed in the 
judgment in Second Appeal No. 965 of 
190^3, ‘person'^ dealing with the agent of 
a Devaswom in such matters of every* 
day management are not bound to enquire 
into the existence of any particular neces- 
sity for funds by the Devaswom or into 
the application of such funds by the agent.’ 
We, therefore, dissent from the lower 
Court’s conclusion on this point also. 

The lower Court’s decrees must be set 
aside. Tlaintiff is entitled to preliminary 
decrees for redemption with reference to 
the lower Appellate Court’s other findings, 
which have not been disputed, and to the 
amount which may be ascertained by the 
lower Appellate Court for future purapad. 
The appeals are remanded to the lower 
Appellate Court, in order that it may pass 
preliminary redemption decrees in the light 
of the foregoing. Each party will pay his 
own costs in the lower Courts, except that 
plainiiff and defendants respectively 

pay half the Oommiasioner’s fee in the 
Di-triot Muusif’s Court. First to »3rd defend- 
ants will pay plaintiff’s costs in this Court. 
The Receiver will have his costs from the 
estate. 

JA. c. P. 

Appeal allowed; 

Suits remanded. 
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CALCUTTA HrCH COURT. 

AfFSALS from ApFEUaTK DGC.dfBS No3. 466, 
467, 468, 469, 470 ani» 471 of 1916. 
March 23, 1918. 

Present: — Mr. Jastioe Biohardson 
and Mr. Jastioe Walmsley. 

Is No. 466 OF 1916. 

DHRUPAD CHANDRA KOLKY and othbus 
— Uefbndants — Apfellahts 
versus 

HARINATH SINGHA ROY— Plaintiff— 
Rbsponobnt. 

Beivgul Tcmincij Act (VII I B. C. o/ 18S0), «. 52 — 
Additional rent for erccss landf sidi for — Burden of 
proof — Appeal t aecoud — Finduig (f fact based on con- 
jecturc, whether binding — Units, several, tried together 
— Gon-dnet oj one defendant, whether affects others. 

hui suit umlcr section 52 of the Bengal Tenancy 
Act for adfiitional rt'iit, the hiirden of proving an 
increase in “area for which rent has been jiroviousiy 
jiaid” is on the Uiinllord. Speaking generally, he ni:iy 
discharge the hurdon in two ways: — 

(0 By pitjving that the tenant is in possession of 
c.\e;*SH land outside tlio boundaries of land originally 
settled with hini, for instance, land obinmed by 
encroachment or alluvial iucroiuent. 

(2) By xiroving that at tlie original settlement of 
the land rent was fixed at a rate per Iny/m or other 
unit of nicusnrement or at differential rates accord- 
ing to the quality of the land and so t<irth and 
that in fact and substance the agn?emeat was that 
til 3 tenant should pay nt that rate oral those rates 
f(»r all the land of which he was put in possession 
according to its true area, and hy further proving 
that the existing rent is less than the rent })ayahle 
under such agreement, [p. H62, col. 1.] 

The rent might lie a cousolidated rent, even if if. was 
calculated at so much per nioasured or estimated 
hiylui. The question would dejiend on the true 
intention of the parties, to be gaihereil in the 
absence of a written inatriiment from all the circnin- 
stances. Where, how'over, it is proved tliat the tenant 
is holding laud outside and bc^yond Lbc original 
boundaries, the question us to tlie rent being a 
consolidated rent cannot well arise exco[)t possibly 
in connection with hind gained by alluvion, [p. 662, 
col. 1.] 

Where several suits instituted by the landlord for 
additional rent under section 52 of tlie Bengal 
Tenancy Act against several tenants were tried 
together without objection hy tlio leiiants-defcndants, 
and one of the latter did not produce the chitta 
'vvhieii was in his pussessioii: 

Held, that as the evidence given, so far as it was 
geiienii in its character, applied to all the suits and 
all the defendants or sets of defendants wore 
sailing in tbe same bout, and none of them dissociated 
himself from the defendant who did not produce the 
chitta or at any rate displayed any anxiety to forego 
any advantage tliat might accrue from his conduct, 
they wore all alike affected by his conduct in the 
suit. [p. 662. col. 2; p. 663, col. 1.] 

A finding of fact based not on the evidence but on 
surmise and conjecture is open to question in second 
appeal, [p. 603, col. 1.] 


In a suit under section 52 of the Bengal Tenancy 
Act for additional rent for excess area when the 
landlord proves the (existence of an excess area, a 
case is made out for the increase of rent which must 
he mot by the tenants, [p. 664, col. 1.] 

Appeal against the deoree of the Sub- 
ordinate kludge, Hooghly, dated the 9th 
September 1915, reversing the deoree of tbe 
Munsif at Serampur, dated the 29th August 
1914. 

FACTS of the case appear from the 
judgment. 

Babn Bepin Bekary Ghosh (with him liabtt 
Narendra Nath Ghowdhury), for the Appel- 
lants. — This seoond appeal arises out of a 
suit under section 52 of the Bengal Ten- 
ancy Act for additional rent, on the ground 
that the tenants are in possession of the 
land proved by measurement to be in 
excess nf the area fo# which rent ha.s 
been previously paid.” The suit has been 
decreed by the lower Appellate Court and 
the teuants-defendants have preferred this 
seoond appeal. Several suits against several 
tenants were tried together in the lower 
Court. One of the defendants in one of 
tbe suits did not produce the chitta of 
the year 1227, which ia said to have been 
in his possession. The Subordinate Judge 
in the lower Appellats Court draws an 
unfa\ourable inference against all tbe 
tenauts'defendants in all the suits from 
the fact of non- production of that chitta. 
This chitta was in the posseEsion of only 
one of the defendants in one (f the suits. 
The other defendants in the other suits 
were not in a position to produce that 
chitta. Why should they be affected by 
the non-production of the chitta V The 
decision of the Subordinate Judge rests not 
on the evidence adduced in the case but 
on BurroiEes and conjectures. He specu- 
lated as to tbe effect which the pro- 
duction of the chitta would have had and. 
decided the case according to his specula- 
tion. 1 submit his Bndings, in so far as 
they are based not on evidence but on 
surmises and oonjedtures, are not binding 
even in seoond appeal. The burden ot 
proof has been wronghly placed upon tbe 
tenants. The tenancies in suit are very 
old and the tenants have been bolding 
the land at the sane rent for over 100 
years. Tbe learned Subordinate Judge did 
not take into consideration the age of the 
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tenanoies and thus failed to carry out the 
direction laid down in clause 2 (c) of 
section 52 of the Bengal Tenancy Act. 
The landlord must show that the land 
was let out by actual measurement and 
the rent was fixed on the basis of that 
measurement, but the tenants have been 
found by a subsequent measurement to be 
in possession of more land than was let 
out to them. There is no finding to this 
effect in the judgment of the lower Appel- 
late Court. 

Referred to Uajlcumar Pratap Sahay v. Bam 
Lai Singh (1), JJnia Singh v. Bai Tarini 
Prasad Bahadur (2). 

Babu Surendra Chandra Sen (with him 
Babu Kaisari Singh BGy)^ for the Respond- 
ent. — In a suit for additional rent for 
excess land the landlord is entitled to a 
decree when he proves that land which is 
found in the possession of the tenants is 
in excess of the land for which they were 
paying rent before. The principal point 
to be considered in such a case is whether 
the area was taken as the basis for the 
purpose of fixing the rent. The exact area, 
as found in che landlord’s chitta^ was the 
area upon which rent was settled. Now it 
is found that the tenants are in possession 
of more lands. Therefore, they are bound 
to pay additional rent. The lower Appel- 
late Court has found that the Mahal was 
actually measured and that the tenants 
were in possession of more lands either by 
encroachment on contiguous lands or other- 
wise. The decision of the Subordinate 
Judge as to the area originally let out 
and the area which is now in the posses- 
sion of the tenants cannot be questioned 
in second appeal. The decision is based 
on evidence and not on surmises and 
conjectures. It cannot be said that the 
learned Subordinate Judge erred in law, 
when he drew an unfavourable inference 
against the defendants’ cases in several suits 
from the fact that one of the defendants 
in one of the suits did not produce his 
chiUa which was in his possession. That 
particular chitta the other defendants in 
other suits might not have been able to 
produce. But the conclusion of the learned 
Subordinate Judge was that the other 

(1) 6 G. L. J. 688 at p. 540. 

(2; 25 Tiid. Ohr. 532; 19 0. L. J. 461 at p. 452. 


defendants in the other suits had also 
chittas which they did not produce in the 
Court in support of their oases. This was 
a perfectly reasonable conclusion, which 
cannot be questioned in second appeal. 

Babu Bepin Behary Ohose gave reply. 
.ICDGMENT. 

RinriARDSON, J. — This second appeal arises 
out of a suit brought under section 52 of 
the Bengal Tenancy Act for enhancement 
of rent, on the ground that the tenants 
are in possession of land * ‘proved by 
measurement to be in excess of the area 
for which rent has been previously paid”. 

Gouri Pattrd*s case (Oouri Pattra v. H. B, 
Beily) (3) is the ruling authority upon the 
main principles governing such a claim. It is 
true that clauses (5) and (6; have since been 
added to the section, clause (5) by the Amending 
Act, 1898, and clause (6) by the Amending Act 
of 1907. But clause (5) merely corrects a 
misapprehension which had arisen in regard 
to a particular passage in the judgment in 
Oouri Pattra' s case (3) [ Bajkumar v. Bam Lai 
(1)], and clause (0) only applies when such a 
practice has been proved by the landlord 
or tenant as is mentioned in the clause. 

If regard be had to the terms of the 
section itself the question in every case, 
the landlord being the claimant, is whether 
the tenant is in possession of land "in 
excess of the area for which rent has been 
previously paid by him” .section 52 (1) 
(a)]. Light is thrown on the meaning of 
the words by clause (2). That clause 
lays down that * in determining the area for 
which rent has been previously paid, the 
Court shall, if so required by any party to 
the suit, have regard to” four matters, of 
which I need only mention three: 

" (a) The origin and conditions of the 
tenancy, for instance whether the rent 
was a consolidated rent for the entire tenure 
or holding.” 

#*** *** «## *«« 
(c) the length of time during which the 
tenancy lasted without dispute as to rent or 
area”, and 

"(d) the length of the measure used or 
in local use at the time or the origin of the 
tenancy as compared with that used or in local 
use at the time of the institution of the suit.” 

The burden of proving an increase in 
"the area, for which rent has been previously 
(3) 20 0. 579; 10 Incl. Dec. (n. s.) 392. 
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paid” is on tbe landlord. Speaking 
general]^, lie may diseharge the harden in 
two ways: — 

(1) By proving that the tenant is in 
poRsespion of excess land outside the 
boundaries of the land originally settled with 
him. for instance Und obtained by encroach- 
ment or alluvial increment. 

(2) By proving that at the original 
settlement of the land the rent was tix*id 
at a rate per bigha or other unit of 
measurement or ac differential rates accord- 
ing to the quality of the land and so forth, 
and that in fact and substance the agreement 
Tiras that the tenant should pay at that rate 
or at those rates for all the land of which 
he was put in possession according to its true 
area, and by further proving that the existing 
rent is less than the rent payable under 
such agreement. 

It is in connection with this second method 
of proving a right to increase of rent that 
questions may arise under clause (2) (a- as 
to the conditions of the tenancy and whether 
the rent originally Bxed was or was not a 
consolidated rent for the whole area. The 
rent might be a consolidated rent, even if it 
was calculated at so much per niea<^ared or 
estimated htgha. The question would depend 
on the true intention of the parties to be 
gathered, in the absence of a written in<^tra- 
ment, from all the circumstances. When, how- 
ever, it is proved that the tenant is holding 
land outside and beyond the original bound- 
aries, the question as to the rent being a 
consolidated rent cannot well arise, except 
possibly in connection with laud gained by 
alluvion. 

This second method is that to which the 
learned Judges in Oouri Patfras cass (3t refer, 
when they spe/ik of the landlord showing 
"that the previous settlement was made on 
the basis of a measurement and the ra^es of 
rent as applied to the area then determined, 
while on a fresh measurement made by the 
same length of measure it has been foniid 
that he is entitled to receive additional rent 
which by oarele^sness or neglect or some 
other reason he had hitherto lost,” 

In liajend7a Lai Gosuami v, Chtinder 
Bhumn Qoswami (4) Banerjae, J , said 
that the words "the area for which rent 
has been previously paid” mean the area 


with reference to which the rent previously 
paid had been assessed or .adjusted. That 
’ was a case where enhancement was 
cla'raed by the nrat method but the 
language is applicable also to the sec »nd 
method. The cases is I understand are brought 
together in this sense in the judgment of 
Ooxe, J.| in Al'bnr Ali Mian v. Him Bibi 
(5), in which N. iyhatti^rjei, J.. ooncurred. 

The case olLihhi Sfirain ^arongi v. Sri Ham 
Ohandni Hfiuny * {6. is probably to ba regard- 
ed as an ex irnple of the tirst method available 
to the landlord, but if it bj assume! that 
the tenant then had baen holding the 
same land throiigboiit and that the area 
of the land wis in the first instance 
wrongly or iiuic'^umtely measured or calculat- 
ed, then the case would he an example 
of the second method. 

As to the effect of o]au‘»e ^fi) with which we 
are not immediately concerned, reference may 
be made to ihn Shigh v. Rni Jirini tmsud 
Bahadur where Lakhi Narjin^s case (6) is 
cited. 

I have said so much because it seemed 
necessary or the purpf»se.s of t he case before ns, 
to endeavour to obtain a clear uuderstauding 
of what the law is. I pome now to the present 
esse. In the low»r <*ppellate Court the 
plaintiff has secured an enhanoement of 
rent and before us the tenants, the defend- 
ants, ure the appellants. 

T» e first objection taken im their behalf to 
the judgment of thel*^ai‘Df d Subordinate dudge 
in the lower Appellate Court is this. There 
were several Fuits tried frgether. The 
Subordinate Judge says that a defendant 
in one of the buits, Nirod Koley, had 
in his possession a chitta of the year 
1227, which be failed to prodnea when 
called upon to do so. The Suhoidinate Judge 
refers to this document as the suppressed 
chitta^ and the complaint made is that he baa 
fastened upon the tfiinid. defendants in all 
the suits a responhibility fnr the non-produc- 
tion of the clitfa which ought to belong to 
Nirod K >h y alopp. It ren ainv, however, lhat 
the suits were hied together without objec- 
tion by the defendants. The evidence 
given, BO far as it was general in its 


(R' 16 Iiitl. Taa S?2; 16 0. L J 1^2 
i6) 11 Ind. Caa. 212; 15 0. VV. N. U21j 14 G. h J# 
146. 


(4) 6 0. W. N. 318. 
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oharaoter, applied to all the euits. The 
several defendants or sets of defendants 
were all sailinsr in the same boat. No 
defendant dissnoiated him^^elf from Nirod 
Koley. In the oiroamstaneeH it would be 
d)ffi3alt to say that the defendants were 
not all alike afpeoted by his conduct, at 
any rate, none of them displayed any 
anxiety to forego any advantage that might 
aoorue therefrom. 

Then it is objected that the Subordinate 
Judge has decided the case noton the evi- 
dence but on surmise and conjeotare, and 
that no doubt raises a qaestioii which is 
open in second appeal. 

It is said for instance that the chiita 
of 1227 is a myth and there is no evidence 
to establish the existence of such a docu- 
ment. But the Siibordinste Judge says 
that Nirod Koley and his father and uncle 
were gnmnstns tiridsr previous p ifaylars^ and 
he refers to evidenoethat ‘‘this chiUa^ be it the 
original or the copy, was invariably con- 
sulted by the tenants of the Mahal whenever 
the transfer of a holding took place and the 
Kiley charged a fee for this reference.** It 
is clear that the document so consulted 
should have been produced. 

Then again it is said the Subordinate 
Judge has speculated as to the effect of the 
chitta and his conclusions must be rejected. 
The case stands thus; — 

In the year 1305, the Mahal of which the 
plaintiff is now pninidar came d reotly 
under the Burd wan Raj and 2 kho 8 tal ul or 
rent roll was prepared by the nffi-^er of t'le 
Raj. As to this the Subordinate Judge 
says;— 

“The area and annual rent of such each 
holding are given in this hnstnhud and the 
tenants not only testihed to the accuracy 
of the entries by their respective signatures 
but by accepting rent receipts f jp a consider- 
able number of years without any protest.” 

The Subordinate Judge has, no doubt, 
used the suppression ( f the chitta as a 
ground for inferring that the areas men- 
tioned in the hastahud and the d^khilas 
were taken from the chitta. Ue refers to 
the evidence of Adhar Koley, one of the 
tenants, who, speaking apparently fr?r all 
the tenants, said th-it the quantity of land 
stated in the dakhilas was correct and 
that he could not say hnor tha nnantity of 


lard was incorporated in the dakhilas. The 
Subordinate Judge goes on: — 

“His statements strike at the root of the 
defet d'iijts* dah^urat theory** — that is, that 
the areas were entered according to 
common repute— “and show that these 
minute specifications of areas and the annual 
rents in the rent receipts were taken 
from the chitta of 1227, which the defendants 
have intentionally suppressed, and were the 
result of a measurement to which the present 
defendants or their predecessors- in* interest 
were parties. If the areas had been put 
down by report as is urged by the defend- 
ants, one wonld have expected to find 
them in round numbers and not in scrupulous- 
ly accurate and exact quantities running 
to koTos and hrantis,^^ 

in that way he arrives at the conclusion 
that the rent had originally been assessed 
on a basis of measurement and finds in 
effect that, whichever of the above two 
methods ha adopted, the present area of the 
holdings is in excess ol the area for which 
rent had been previously paid. His own 
words are:— 

“There is no dispute as to the standard 
of measurement, and the increase in the 
areas [as ascertained by a Commissioner 
'Bibo made a local enquiry.’ must be due 
to the gradual encroachment on the jungle 
and waste lands of the Mahal or to erroneous 
or jrnudulpnt mcnffuremerit tn the previous 
ccw 70 ».’* [The italics are mine.] 

*1 here is no doubt a distinction, however 
difficult it may he to define, between in- 
ference and specul.ition, but I cannot see 
that the Subordinate Judge in coming to 
that finding exceeded the boundaries of 
legitimate inference from the facts and 
circurnstancps disclosed on the record. If I 
am correct in that view, the finding is 
conclusive in second appeal. 

Objection is next taken to’ a subsequent 
passage in the judgment, which shows, it 
is argued, that the Subordinate Judge 
erroneously placed the burden of proof on the 
tenants. The passage runs: — 

“The existence of the excess area is a 
proved fact and it is not for the landlord 
to fxcla’n how it came ahout, and this 
increase may he due to many events such 
a« eiicionohirerit rn the adjoining waste or 
khos laid, etc. Unless it is established by 
very satisfactory and reliable eviilenoe that 
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Ibe rent was a consolidated one for an area 
within specified boandaries irrespective of 
its precise qnantityt the landlord is entitled 
to claim additional rent for the excess 
lands” 

What the learned Subordinate Judge 
means is that the proof by the landlord of 
the existence of excess area shifted the 
burden and raised a case which the tenants 
had to meet. He was merely following the 
decision of this Court in the case, already 
cited, of Lakhi Narata Sarongi v. Sri Ram 
Chandra Bhunya (6). Though he does not 
expressly refer to the case, his language 
clearly shows that he had it before him. 
If therefore, the finding as to excess area be 
accepted, there is no substance in the 
objection that the Subordinate Judge mis- 
placed the burden of proof. 

Then remains only one point. It is said 
that these are old tenancies and that the 
tenants represented that they had been 
holding the same land at the same rent 
for about one hundred years. It is suggest- 
ed that the Subordinate Judge took no 
account of the age of the tenancies and 
thereby failed to carry out the direction 
given to him by clause 2 (c) But the 
mere fact that he does not refer to the 
point in his judgment does not show that 
he did not consider it. He traced the 
tenancies to the chitta of 1227 and other 
parts of his judgment show that the 
provisions of section 52 as a whole were 
present to bis mind. 

On the whole I am of opinion that 
though the case may be near the border 
line, no sufficient ground is shown for our 
interference in second appeal and that 
this and the analogous appeals should be 
dismissed. As to costs, in the circumstances 
we propose to make no order as to the 
costs of this appeal. 

Walmslet, J. — I agree that these appeals 
must be dismissed, but I do so with consider- 
able reluctance. The reasons given by the 
lower Appellate Court for believing that the 
holdings were measured in 1 227 B. S. are 
not at all convincing and there are other 
difficulties which he has dealt with very 
lightly. We cannot, however, go behind his 
findings in this case, because it is im- 
possible to say that there is no evidence 
to warrant them. 

AppeaU dimmed. 


MADRAS HIGH COURT. 

Civil Appeal No. 43 of 1917. 
November 23, 1917. 

Present: — Mr. Justice Abdnr Rahim and 
Mr. Justice Oldfield. 

QOUWRI — Plaintiff— Appellant 
versus 

NARAINA MUCHINTHAYA and another 
— Defbndantk — Respondents. 

Will-~-L€gatre of specific pro})crty — Mesne p')oiiiSf 
date 0 / accrual of— -Inf crest , award of, on mesne profits, 
legality of — Probate and Administration Act (T of 

1881 •, K. 120. 

A legatee uiulrT a Will to whom Rpocific property 
has been devised, is entitled to mesne profits then'on 
from the date of tlio testator’s <k*ath. [_p. 06.^, col. l.[j 

The Court will, however, not charge an executor, 
who has l.)een guilty of delny in accounting, witii 
interest on arrears of inconit' not paid by him, 
[p. 665, col. 1 J 

BLogg v. Johnson, (1867) 2 Ch.52.5; 36 L. J. Ch. 869; 
16 L. T. 306; 15 W. R. 626, followed. 

Appeal against the decree of the Court 
of the District Judge, South Kanara, in 
Original Suit No. 5 of 1916. 

Messrs. H, Balakrtshna Row and Ramanath 
Sugir, for the Appellant. 

Mr. B. Sitaram Row, for the Respondents. 

JUDGMENT — The first question that we 
have to decide in this appeal is whether the 
plaintiff is entitled to mesne profits from the 
date of the death of the testator, under 
whose Will she is entitled to the pro- 
perty in question. The Will, Exhibit A, 
beqeaths the item of the property vvith 
which we are oonoerned in the case to 
the plaintiff, his daughter, who, at the time 
of the Will, was only two years old. The 
testator bequeathed the other properties, 
moveable and immoveable, to the de- 
fendants, who were distant cousins of his. 
The bequest to the plaintiff is absolute 
and the Will provides that the defendants 
are to bring about the marriage of the 
plaintiff with a boy named in the Will 
and that they are to deliver possession 
of the property given to her on such 
marriage. The property became the plaint- 
iff’s on the death of the testator; prima 
facie she is entitled to all the income from 
that date. There is nothing in the terms 
of the Will by which her right to the 
income of the property bequeathed to her 
is limited as accruing from any other 
date. 

The District Judge was, however, of 
opinion that she was not entitled to mesne 
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profits. He seemed to think that the 
defendants were not to render an account 
of the proceeds because the Will does not 
apeciGcally provide for it. On the other hand, 
what he ought to have held, in the absence 
of any specific provision in the Will show- 
ing that the legatee is not entitled to the 
income from the date from which the 
bequest came into operation, was that 
she would be entitled to the income from 
that date. Section 128 of the Probate and 
Administration Aot is clear on«. the point. 
It lays down: *The legatee of a specific 
legacy is entitled to the clear 
produce thereof, if any, from the testator’s 
death.* Evidently this provision of the 
law was not brought to the notice of the 
District Judge. We must reverse his 
finding on issue No. 1. 

Then the defendants claimed that the 
expenses of the plaintiff’s marriage incurred 
by them must be allowed, We think 
this is a valid contention. In the Will the 
defendants are asked to marry the plaint- 
iff to a boy named Snbroya Kauuraya, 
but it does not say that they are to find 
the expenses of that marriage from their 
own pockets. If that was the intention 
of the testator he would have said so in 
so many words, as we find that he charges 
the defendants with the expenses neces- 
sary for certain ceremonies specified in 
the Will, among which the marriage of the 
plaintiff is not included. The learned Vakils 
for the appellant and respondents have 
agreed to fts. 200 being fixed for expenses 
on account of plaintiff’s marriage. 

There is a finding of the District Judge 
that the plaintiff is entitled to interest on 
the arrears of mesne profits from the date 
of her marriage. But the law on that point 
seems to be what is laid down in Blogg 
V. Johnson (1) in these terms: “ The Court 
will not charge an executor, who has been 
guilty of delay in accounting, with interest 
on arrears of income unpaid by him. ” 
There the oases are discussed and this 
rule of law is so stated. The same state- 
ment of the law is to bs found in Simpson 
on ‘The Law of Infants’ at page 261. There 
is no authority that has been referred to 
which goes the other way. There are no 

(1) (1867) 2 Oil. 226: 36 I... .T. CM, 669; 1C L. T. 306j 
16 W. R, 626. 


Indian oases on the point. But the rule 
laid down in Blogg v. Johnson (1) seems to 
be reasonable and we do not find any 
grounds for not adopting it. The decree 
of the District Judge will be modified and 
mesne profits will be embodied in it from 
the date of the testator’s death on 6th 
February 1899 and interest on the mesne 
profits will be allowed from December 1907. 
From this amount a sum of Rs. 200 will 
be deducted on account of the marriage 
expenses incurred by the defendants. 

The decree will provide for proportionate 
costs. 

M, c. P. 

Appeal allowed; 

Decree v^arivd. 


PATNA HIGH COURT. 

First Civil Appeal No. ISl of 1916, 
April 11, 191S. 

Treseni \ — ^v Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Jwala Prasad. 
ASHARFi SINGH and others — Pluntiffs 
— Appellants 
versus 

MADHABESHWAR INDRA NARAIN 
SAHI — Defendant — Respondent. 

Helipf Art (I o/ J877), 42 — TkclaruUon^ini 

ijnetory iu relief for nuinre of — Partiefi — 

Defendanf 7iot interested in property in dispute^ 
derlnration against, whether can he granted, 

A. instituted :i suit for deelanitioii of title to and 
recovery of possession of the estate of one K, as 
liis next reversionarv heir after tlie deatli <;»f K,*s 
ifijindmother. wlio liad succeeded to ins C8tat.e. 3f,a 
cognatie relation of K., was made a defendant to 
file Biiil, lM)cause in a probate proceeding relating 
to tin* Will of smotiicr sepurutod itieniber of the 
family, if. liad clainiod to be tlio nearest c^ognatic re- 
lation and bad not admitted A.'s claim as an agnatic 
relation of tlie family. U, claimed no interest in the 
property in suit but it was alleged that he was 
interested in denying d.’s title to the estate of B., 
another member of the family, succession to which 
had not yet opened : 

Heldt (I) that the declaration claimed, being 
merely introductory to u claim for possession, was 
not one for wliicb legislative sanction was required 
and that the suit was not one tinder section 42 of 
the Spficifio Relief Act. [p, 667, col. 1.] 

(2) that M, not having claimed any interest in the 
properties in suit, it w^ould lie an abuse of the 
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prooftss of the Court to allo w luni to be haras^od by 
beinjy made*, a party to lit illat ion, the only rolief 
claiiuorl in wliich wnj* one in whieli ho had no in- 
t(>n'.st and in " hitdi In wna not direcrly c nieerti'Hl, 
to enable I lie plaint i IT to support a poasihlo claim In 
a future litigation which might arise, [p. col. 1 J 

Appeal from a deaisinn nf the Subordi- 
nate Judffp, Iftt ^Jonrt, Mv.z iff cr pore, dated 
the 7th Augasfc 1916. 

Mr. Sharoshi Charan Miha, for the Appel- 
lant. 

Htsan Innm and Rajendra Prasad^ 
for the Reapondeiits 

JUDGMENT. 

Milled, C. J. — This is an apneal from a 
decision of the Sabirdinate Judge of the first 
Ciort, Muzifferpore, da^el t e Tch August 
1916. O to of the issues f amed was whether 
the plaintiffs had any oiiu^e r f ao ion against 
the defendant No. 7. With the consent tf 
all parties this i'^sne was tried separately, and 
it was argued and decided upon the assump* 
tion that the issue was whether the plaint 
diflolo<ted any cause of action against defend- 
ant No. 7 and no evidence was called. 

The object of the plaintiffs in bringing the 
suit is undoubtedly to obtain possession of 
certain properties the succession to which re- 
opened on the death of M usarnmat MhUkremi 
Koer in 19 8. She su’^oceded her grandson 
Babu Kiishna Pertap Indra Narain Singh, 
who was the last male owner. The defendants 
Nos. 2 to 6 are either descendants nr 
collateral relations of Malikrani’s husband 
but trace their descent through females 
and are, therefore, not agnates of the last 
male owner. Defendant No. 7 is also a 
Bandhu of the last male owner, bu^ belongs 
to a more remote class than the defendants 
Nos. 2 to 6 and lays no claim whatever 
to the property in question, Defendant 
No. 1 claims to be the adopted .son of 
Babu Kishen Kisbore Nariin Singh, a 
descendant in the male line from Bhagirath 
Jha, the common ancestor of himself and 
the other defendants, and if he can 
prove the validity of his adopiion, will 
take in priority both to the plaintiff.s and to 
the defendants Nos. to 6 who lay claim 
to the property in question. The plaint- 
iffs claim to be the direct descendants 
in the male line from a brother of 
Bhagira^h Jha, one Bunwari. The re- 
lationship between Bunweri a? d ni.agirath 
Jha is disputed by tiio defei d .nta Nos. I 
to 6. Before the nlaiotiffs can saooeed 


against the defendants Nos. 2 to 6 
they must prove that Bunwari and 
Bhagirath Jha were sons of the same 
father, and before they can succeed against 
defendant No. 1 it must further be found 
thnt the defendnat No. 1 was not the 
adopted son of Krishna Kishore Narain 
Singh. The relatiom^hip between the 
parties is made clear by reference to the 
genealogical trees attaolud to the pleadings. 
I have stated the above facts to shew what 
is the nature of the questions in dispu e bet- 
ween the parties in the suit who lay claim to 
the property in question. So far as these 
is.^ues are oonoerned, the defendant No. 7 
is not a necessary party as he has at no time 
claimed and does not row claim any right, 
title or interest in the disputed property, nor 
could ho in the circumstances by any 
possibility make out a title. He only asks 
to he dismissed from the suit and left 
a'one. 

But the plainh'ffs contend that as in their 
plaint they ask not only for possession of the 
property but. also fur a declaration that they 
are the nearest gotias to the last male owner 
of the pr<>perty, the suit ought to be treated 
as a declaratory suit under section 42 of 
the Specific Relief Act and they claim 
that they are entitled to such a declara- 
tion against deff^ndant No. 7, because in 
the year 1916 defendant No. 7, in the 
course of probate proceedings ooncerninga 
Will propouT dfid by the widow of Kisl en 
Kishore Narain Singh (defendant No. I’s 
adoptive father), claimed amongst others 
to be the nearest heir to Kishen Kishore 
and did not admit the plaintiffs’ claim 
to be the nearest gotias related to Kishen 
Kishore. It should be noted that defendant 
No 7 is not interested to deny that the 
plaintiffs are not heirs to Krishna Pertap 
Indra Narain Singh ar d it does not appear 
that he had in terms done so The cause 
of action in the present suit is alleged in 
paragreph 12 of the plaint to have arisen 
in 19C8, when certain events arose relat- 
ing to the projrety now claimed and 
as the suit is one claiming posses- 
sion of that property alone with a declara- 
tion that the plaintiffs were the nearest 
gntiaf of the Inst male owner, it is clear that 
tie dfcbiratirn is merely claimed as an 
adjunct to a title suit i elating to that property 
and is not an essential part -i-:— 
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Moreover, no claim is mad^ for a declara- 
tion that the plain tiff are the nearest pa/ 
related to Kishen Kishore. 

The object of the plaintiffs in seeking 
to join the defendant No. 7 as a party 
in these proceedings is admittedly to assist 
a possible claim by them in any future 
litigation which may arise on the death 
of Rani Rajbansi Koer, defendant No. 7*8 
grandmother, when the succession to the 
estate of her late husband will re-open. 
This is a matter entirely unconnected with 
the claim in the present suit. This is not 
a suit for a declaration F<uch as is con- 
templated and sanctioned by section 42 of 
the Specific Relief Act. The declaration 
claimed is merely introductory to a claim 
for possession and is not one for which 
legislative sanction is required. Moreover, 
it is not a claim for a declaration as to 
the plaintiffs’ relationship to Krishna 
Kishore, and in my opinion it woujd be 
an abuse of the process of the Courts 
to allow parties to be harassed in this 
way by being made parties to litigation 
in which the only relief claimed is that 
in which they have no interest and are 
not directly concerned. 1 agree with the 
conclusion arrived at in the Court below 
and I would, therefore, dismiss the appeal 
with costs and order that the plaint be 
rejected as against the defendant No. 7. 

JwaLa Pr^.SaD, J, — I concur. 

Appeal dismissedn 


CALCUTTA HrGFI COURT. 

Appeal from Afpicll-tk Decrek No. 3157 
OK 1915. 

May 2>^, 1 17, 

Pmen/:— Mr. Justice N. R. Chatterjea and 
Mr. Justice Smirher, 

KHBTRA MOHAN PODDAR and others 
— Plaintiffs — Appell-nts 
versus 

ASWINI KUMAR SAHA and others— 

D R FF ND » NTS — R RS PON I K iTA , 

Mi'no)\ liahilihj ftj, fur debt inrurred in currying on 
ancsstral trade — Minor, liuhilUy of, for parinenthip 
debt— ‘Interest whether can he allowed as damages for 


detention of money — Contract Act (IX of 1872), s. 247-^ 
Intermit A< / XXX/ J of . 

The liability of n minor in respect of a flebfc 
incur* 0(1 in currying on an ancostnil family irado. in 
which he is a sharer, is not grontcr than that of a 
min or a(lnii(l(;(! to a partnorship, as laid down by 
Hoctioii •!47 of I he Oontrairt Act Therefore, a minor, 
on wh*)se luilialf an anc.estrul trade is (;an'i(^d on, is 
not personally liable for the d(*hts incurred in such 
Irado. His liability is liinited to liis share in the 
trade, [p 0 col. I.] 

Jt is open to a ('ourt to award d * mages for wrong- 
ful di'toiirion of money after udjustnioiit of aecounts 
even though iiitero>»t is not recrovorablc? either under a 
contract or under the pr jv'isions of tJie Interest 
Act. [p. GbH, col. 12.] 

Appeal against the decree of the Sub- 
ordinate Judge, Noakhali, dated the tSUth 
Angu'^t 1915, reversing that of the 
MunsiF, 2nd Court, at Sudbaram, dated 
theSOtb M‘iyl914. 

Biba Gohinda Chandra I)e Roy, for the 
Appellants. 

Babu Bhngirath Chandra Dass, for the 
Re«*pondents. 

JUDGMENT. — The main question involv- 
ed in this appeal is whether a minor, on 
whose behalf an ancestral trade is carried 
on, is personally liable for debts incurred in 
such bu'^iness. 

It appears that one Bhaja Krishna, the 
father of the defendants Nos. 1 and 2 who had 
a Karbar in cloth, u^ed to purchase cloth 
frirm the plaintiff’s firm. On his death the 
defendant No. 1, his elder son, for himself 
and his younger brother, the defendant 
No. 2, who was and is still a minor, carried 
on the business and took cloth on credit 
from the plaint ifi’s firm. The plaintiff 
brought the suit out of which this appeal 
arises for recovery of R^^. 460-10 6, which 
was found due from the defendants on 
adjustment of accounts, and also for 
R^. 82-5 6 as interest on the said sum. 

The Court of first instance allowed the 
priricipal claimed together with damages 
at 1 per cent, in lien of interest against both 
the defendants. On appeal, the learned 
S ibordinate Judge held that the defendant 
No. 2 was not personally liable, and gave 
a decree against the defendant No. 1 and 
the a'^sets of il e shop. He disallowed 
interest as no written notice was served 
upon the defendants that interest Would 
be charged. The plaintiffs have appealed 
to this Orurt. 

We are of opinion that the Court below 
is right in holding that the minor is not 
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personally liable. Section 24.7 of tbe 
Contract Act lays down that “a person who 
is under tbe age of maiority, according 
to the law to which be is subject, may be 
admitted to the benefits of partnership, but 
cannot be made personally liable for any 
obligation of the firm, but the share of such 
minor in the property of the firm is liable 
for tbe obligations of the firm.” That section 
refers to a case where a minor is admitted 
by contract into a partnership business. 
But as pointed out in the case of Joykiato 
Cowar V. Nittyanund Nundy (1), “on 
principle there ought not to be any 
difference between the nature of the liability 
of an infant admitted by contract into a 
partnership business and that of one on 
whose behalf an ancestral trade is carried 
on by a manager”, and that the limit of the 
infant’s liability which has been adopted 
by the Legislature in the case of a minor 
being admitted by contract into a partner- 
ship business ought to be adopted in such 
a case as the present.” It was accordingly 
held in that case that a minor Hindu, on 
- whose behalf a trade is carried on, is not 
personally liable for the debts incurred in 
such trade, but his share therein is alone 
liable. also Earn Fartah Samrathrai v. 

FooUbai (2). 

These oases were decided before it was 
settled by the ludioial Committee in the 
case of l^ohort Bibee v. Dharrtiodas Ohose (3) 
that a minor cannot make any contract at 
all. In view of that decision a minor 
cannot really be a partner. It is unnecessary, 
however, to consider in this case whether 
the provisions of section 247 of the Contract 
Act have in any way been affected by the 
above decision. We think that the liability 
of tbe minor in the case of an ancestral 
family trade is not greater than that of a 
minor admitted to a partnership as laid 
down by section 247 of the Contract A.ot. 

We are accordingly of opinion that 
although his share in the assets of the 
shop is liable, the defendant No. 2 is not 
personally liable for the debt. 


The next question is whether the plaintiff 
is entitled to interest. There was no 
time fixed for payment, nor was any notice 
given that interest would be claimed. The 
plaintiff, therefore, is not entitled to the 

benefit of the Interest Act (XXXII of 

1839). 

It is open, however, to the Court to award 
damages for wrongful detention of money, 
even though the claim of the plaintiff 
is limited to interest which is not 
recoverable either under a contract or under 
the provisions of tbe Interest Act. See MoUa* 
may Prosad v. Ram Khelawan Singh (4) 
and the oases cited therein. The opposite 
view taken in Kamalammal v. Petru Meer.% 
Levvai Routhen (5) has been disFented from 
in this Court. See the obeervations cf Banerji, 
J., in Surjo Rarain Mukhopadhya v. Partap 
Narain Mukhopadhya (6). See also Saunnada^ 
nappa v. Shivbasaiva (7), 

In the present case so long as the accounts 
were not adjusted, tbe defendant did not 
know what amount was to be paid. But 
after the adjustment of accounts bad been 
made, and the defendant signed the moblog* 
handi, tbe defendant, knew tbe exact amount 
to be paid, and he did not pay it. Under the 
circumstances and having regard to the long 
time during which the plaintiff has been 
kept out of the money, we think some damages 
should be awarded for tbe detention of tbe 
money. In the absence of any evidence, we 
assess the damages at 6 per cent, per annum. 
The decree of the lower Appellate Court 
will accordingly be varied and the plaintiff 
will get damages at 6 per cent, on the principal 
sum claimed from tbe date of the last mohlog~ 
banJi, In other respects that decree will be 
affirmed. 

Decree affirmed, 

(4) 15 lad. Cas. 911; 16 0. L. J. t 84 at p 687. 

(5) 20 M. 481; 7 M. L. J. 263; 7 Ind. Dec. (n. h) 
341. 

(6) 26 C. PS.*?; 13 lud. Dec. (n. s.) 1211. 

(7) 31 B. 354 at p. 359; 9 Bom. L. R. 430. 
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SHALiaKAM SiDlSHEO PAUDE V. »ARi1M. 

NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Second Civil Appeal No. 639 of 1916. 
Jane 19, 1917. 

Present: — Mr. Mittra, A, J. C. 
SHALIGRAM SADASHEO PANDE^ 

D BFS M D ANT — ApPE LLAN T 

versus 

NARAIN AND OTHERS— Plaintiffs — 
Bbspokdentb. 

Contract Act (IX of 1672J, x. 23, applicabilitt, <»/, to 
voidable contract — C. P, Tenancy Act {XI 
of 1898), tf, 70 — Tena^tcy land aold at> kliudkasht— 
Uegistration contrary to la w — Dieponfteaeion of v&ndee 
by landlord — Mh representation, damages for, suit for, 
n^ainta inability of — Transfer of Property Act {IV of 
1882J, H. 63 (2), presumption under — Sitecific Relief Act 
(/ 0/1877), A. 16. 

Plaintiffs purchased uiuler ;i registered sale-deed 
from the defendant 4«pio8 share in a village and 
34*6*' acres of land, wliich was described as his 
khudkasht. The land being the tenancy land of the 
defendant’s predecessor- in -intcreat could not be 
transferred without the consent of the landlord, who 
dispoBsessod the plaintiff by ati order of the Revenue 
Drticer under section 71 of the Central Provinces 
Tenancy Act, The plaintiffs tiled the present suit 
for compeuHation for Im^ach of the covenant in the 
sale-deed whicli described the land as khudkasht. It 
was contended on l)()half of tlio defendant that, the 
registration of the sale- deed being contrary to the 
provisions of section 70 of the Central Provinces 
Tenancy Act, idie agrccnient was uulawfui under 
section 23 of tin? Contract Act, as it bad the effect 
of defeating the provisions of the law, ami no 
damages could bo claimed in respect of such an 
ligreonicnt: 

Held, (1) that a transfer of occupancy and ordinary 
tenant righLs l>eing voidable and not absolutely void, it 
could not be held to lie unlawful within the moaning 
of section 23 of the Contract Act; [p. 670, col. 2.J 

(2) that even if the registration of the instra- 
nicnt was contrary to law, this did not affect the 
quostioii of damages to wliich the plaintiffs wort? 
entitled for breach of the covenant in the salo-ilecd. 
[p. 670, col. 2.] 

Under the prt;>vi»ioiiB of section 53 (2) of the 
'J’ransfor of Property Act, the vendor is deemed to 
contract with the buyer that the interest, which he 
profeuscs to transfer, subsists and that he has power 
to transfer the same. [p. 671, col, 1.] 

Whore a vendor sells land as belonging to him and 
it turns out that his title was defective, ho is liable 
to damages for breach of agreement, whether the 
vendee knows of the defect in the title or not. The 
vendee is entitled to rely upon the covenant con- 
tained in the deed and is not bound to exercise due 
diligence in discovering the facts. More knowledge 
or suspicion regarding the defect iu title does not 
prevent an express or implied covenant from operat- 
ing. It is only when there is a contract to tlie 
contrary that the implied covenant does not apply, 
[p. 671, col. 1.] 

Adikesavan Isfaidu v. Garanfitha Cketti, 39 Ind. Gas. 
368; 40 M. 838; 82 M. L. J. 180; (1917) M. W. N. 171; 
5 L. W. 426, followed. 


A right to specific performance is in the discre- 
tion of the Court and can only be claimed subject 
to tbc condition laid down in section J5 of the 
8pecitic Relief AcJ. But after tlio parties have 
l>orformed the contract by executing a sale-deed and 
delivering possession, the rights of the parties arc 
no longer governed by the Specific Belief Act but 
by the Transfer of Property Act. [p. 671, col. Ij 

Appeal against the decree passed in 
Civil Appeal No. 52 of 1916, decided on the 
13th September 1916 by the Divisional Judge, 
Nerbndda Division, Hoshangabad. 

Messrs. If. Kinkhede and W, B, Furanik, 
for the Appellant. 

Messrs. D, T, MangahnoGriy and F. 
Dhoke^ for the Respondents. 

JUDGMENT, — One Tima was the recorded 
proprietor of eight- pies shire in Monza 
Dhodki. His brothers Govinda and Sadu 
were shown in the village papers as 
ordinary tenants of fields Nos. 98/j, 1^0/3 
121/3 and 122, area 1613 acres. It would 
appear that the brothers formed a joint 
Hindu family. On the 6th April 1909 
they mortgaged with the defendant Shalig- 
ram their eight-pies share in the village 
together with 34*63 aores of land describe 
ed as Khudkasht, inolnding the area jnst 
mentioned. On the 9th June 1911 they 
sold to the defendant Shaligram fonr-pies 
share including 34*66 acres of land desorib- 
ed as Khudkasht for Rs. 5.400, and on the 
same day they sold the remaining four-pies 
share without any Khudkasht for Re. 1,000 to 
one Ghindhia. Shaligram sold to the 
plaiutiffs on the 12th June 1912 all his 
interest in the village, desoribing the whole 
of the 34-66 acres of land as Khudkasht. 
Partition proceedings in the village were 
started on the 4th October 1900 and were 
confirmed by the Deputy Commissicner on the 
10th of July 1911, and fche partition came 
into force on the Ist June 1912. At this 
partition 16*13 aer6s of land, originally 
shown as the tenancy land of Govinda and 
Sadu, were allotted to Sheolal and Lakhmi- 
ohand in proprietary right, the land being 
still shown as held in tenant right by 
Govinda and Sadu. An applioation was 
made on the 20tb March 1913 to the 
Deputy Oojumis&ioner, under section 71 of 
the Central Provinces Tenancy Act, by 
Sheolal and Lakhmiofaand on the allegation 
that their tenants, Govinda and Sadu, had 
transferred their holding to the defendant 
Shaligram, who in his turn sold it to the 
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plaintfTs* Shaligram was a par^y to these 
proceed in gfs. Eventually’ an order was 
passed by the Deputy Com tiissmuer putting 
the landlord in possession^ The plaintiffs 
hai actually been put in possession upon 
the completion of the sale and remained 
in po^seseion till the 25th October* 1913. 
The plaintiffs admit having received two 
crops. The present suit has been filed for 
compensation for breach of the covenant in 
the sale-deed which described the land as 
Khudkasht. The plaintiffs have been award- 
ed damages, and this second appeal has been 
filed by the defendant. 

It may bs conceded, as urged before 
that the brothers Time, S idu and Govinda 
being ioint, the land was their Ksudkasht 
land and there was no question of tenancy 
in favour of any of tham. Toe land upon the 
sale to the defendant became his Khudkasht, 
but unfortunately the Un i was allotted to «h8 
patii of Sheolal and Likhmioband. It continu- 
ed to remain in possession of the defendant, 
though Govinda and S<ada were shown as the 
ordinary tenants thereof. Theoartition came 
into effect on the lat of June 1912, and on 
the i2ch June when the defendant sold ibe 
village share to the plaintiffs, the defetidant 
could not claim the land as his Khuhkasht. 
Even conceding that it was the defendant’s 
tenancy land, which seem doubtful though the 
defendant was actually in possession of it, he 
had no transferable interest in the land. 
The utmost the defendant could have claimed 
is that he was the ordinary tenant thereof. 
Tbia was a^dJub^odly a raisrepra^entation, for 
which the plaintiffs are endtled to damages. 

It is urged that the regia ration of the 
sale deed was contrary to the provisions 
of section 70 of the Tenancy Act, that the 
agreement bad the effect of defeating the pro- 
visions of the law, and that, therefore, undjr 
section 23 of the Coo tract Act the 
agreement was unlawful and no damages 
can be claimed in respect of such an 
agreement. Now section 70 of the Tenancy 
Act prohibits the registration of an instru- 
ment which purports to transfer the rights 
of an ordinary tenant. This document pur- 
ported to convey Khudkasht rights, and not 
the rights of an ordinary tenant. It was 
never alleged that the parties had fraudulent- 
ly described the land as Khudkasht for the 
purpose of evading the rule prohibiting the 
^istration of documents relating to tenancy- 


land : in fact it would seem that even the de* 
fendant was ignorant of the legal effect of the 
partition proceedings. Even if the registra- 
tion of the instrun>enti8 contrary to law, this 
dees not affect the question whether the 
plaintiffs are entitled to damages in respect 
of a enntrset, for in this case we are not con- 
cerned with the validity of the transfer in 
favour of the plaintiffs. 

The view which has been taken in tbia 
Court regarding the prohibition of 
transfers of occupancy and ordinary 
tei.a’it rights is that such transfers 
are voidable in the manner and to the extent 
provided for by the Act. It has never 
been held that such transfers are unlawful 
within the meaning of section 23 of the 
Contract Act. The transfers are not 
abiolately void. The argument based on 
section 23 of the Indian Contract has no force. 
The case relied upon llsmoilji Yusuf all v. 
RaghunathLickiraiu Marwadiil)] has, there- 
fore, no application, as it dealt with a 
contract of sub-lease without the 

written permission of the Collector, in 
contravention of the terms of the license for 
the manufacture of salt, which was made 
punishable under the Bombay Salt Act. 
This was clearly a case of an unlawful 
contract. 

It is contended that the misrepresentation 
in this case was upon a question of law and 
not on a question of fact. In Seth Goknt Bass 
Oopal Dass v. Murli (2) cited for the 
appellants, their Lordships of the Privy 
Council held, in view of the oonfiioting 
rulings in the Indian High Courts, that 
there was a mistake of law in supposing 
that interest couli be oiatmed after a 
decree, where the decree is silent on ibe 
point. Here the defendant, who was a 
party to the partition proceedings, knew 
that the land bad been allotted to the patti 
of another oo-sbarer, that he was not even 
shown as his tenant and that he was merely 
in po.ssession of the land. If the document 
had stated that the land had fallen to the patti 
of another co-sharer and the defendant had 
made a mistake as regards his tenancy 
rights over the land, the case might have been 

(1) 3Ind. Cae. 779; 33 B. 633; II Bom. L. K. 
74S. 

(2) 3 C. 602; 5 1. A. 78; 2 C. L. R. 166; 3 Suth. P. 
C. J.614;3 Sar. P. C. J. 822; 2 lad. Jur. 329; I Ind. 
Doo. (n. 8.) 907 (P. a). 
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difEerent. ThiR is a conoRalment of a faofc. 
Jessel, M. R., in Eighs' fi ld v. Marj iis of 
Londonderry (3) say '‘A misra presenta- 
tion of law is this: when you state the 
facts, and state a oonilasion of law, so as 
to distinguish between facts and law. The 
man who knows the facta is taken to 
know the lawj but when you state that 
as a fact which no doubt involves, as 
most facts do, a oonolusion of law. that is 
still a statement of fact and not a statecneiit 
of law.” 

The plaintiffs rest their case on the pro- 
visions of section 53 (2l of the Tran-^fer 
of Property Act. Under this section, the 
vendor is deemed to contract with the 
buyer that the interest, which he professes 
to transfer, subsists and that he has power 
to transfer the same. The vendor in this 
case had co transferable rights, even if 
he were the ordinary tenant of the land, 
his title as co-owner having ceased to 
exist from the 1st June 19 <2. Soda Ka- 
vaur V. Tadepally Basaviahn (4) was a case 
where there was a contract to the con- 
trary within the meaning of section 55 of 
the Transfer of Prop*»rty Act. Tliere is no 
such contract to the contrary in the sale- 
deed. 

it is contended that there should have 
been an issue as to whether the plaintiffs 
were aware of the defects in the title. 
I agree with the learned District Judge 
that this could have been proved under 
the issue regarding miirepresentation, and 
no evidence on the point has been given. 
Moreover, where the vendor sella land as 
belonging to him, he is liable to damages 
for breach of agreemant, whether the vendee 
knows of the defect in the title or not. 
In other words, the vendee is entitled to 
rely upon the covenant contained in the 
deed, and is not bound to exercise due 
diligence in discovering the facts. Mere 
knowledge or suspicion regarding the defect 
in title does not prevent an express or 
implied covenant from operating. It is only 
when there is a contract to the contrary 
that the implied covenant does not apply. 
Adikesavan Naidu v. Gurunatha Chettx (5) 
sapports this view. 

(3) (1^77; 4 Ch. D. 633 at p. 702j 36 L. T. 822; 25 
W. K. iOO. 

(4) 30 M. 284; 1 M. L. T. 4! 6: 17 M. L. J. 167. 

(5) 89 Ind Cas. 358j 40 M. 336; 32 &1. h. J. 180; 
(1917) M. W. N. 171; 6 L. W. 425. 


Laslly it is argued that if the parties 
had not coirplettd flie ccntiaot of sale, and 
a uit had been brought for specific peform- 
arce, as the p’aintifis would have had to 
leiiiqnish all right to compensation for the 
defect, Fo having accepted peiformance of 
so much as could be performed under the sale- 
deed, the plaintiffs are not entitled to sue 
for c(jmrensation. Section *5 of the Specific 
Relief Act has no application to the question 
before me. A right to specific performance is 
in the discretion of the Court, «nd can only be 
claimed subject to the condition laid down 
in sec ion 15. But after the parties perform 
the contiact by executing a sale-deed and 
delivering possession, the rightsof the parties 
are no longer governed by the Specific 
Relief Act but by the Transfer of Property 
Act, which clearly entitles the plaintiffs to 
damages. 

The amount decreed as damages has not 
been questioned before me in argument The 
appeal, theiefore, fails and is dismissed with 
costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 8c8 or 1916. 

August 8, 1917. 

Present: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Phillips, 

MBDISETTI VBNKATASAMI— Plaintiff 

— Appellant 

V rcU8 

KUNOHADLA CHIDAMBARAM and 
ornEKs— Di!;pendami.s - Ri>rfv»N dents. 

Civil Procedure Code ('Act K of a. 47 — 

Defendant exonerated urnughj d.esc ibed an party in 
decree, uhelUer puyfri to suit Srpuruta souf, light of. 

A dofniidrint, whoso iifiino ap])t*sir8 in tJio decree 
without having heeu struck off | revioiisly from the 
r cord, is a |>arty with rospnet to whom the prohibi. 
turn of a Rojv.rate suit oiiactcd in scoihui 47 of the 
Civil Procotiiiro Codo appli<‘s, iiotwitlistauding that 
liohashoun oxonorated liy tlio decroo passed in the 
suit without an adjudication on the coiitrovcrbiaJcpies- 
tions between him and tlie plamtiff. [p. Vtl'/, col. !.] 

Krifilinappa Mudatif v Perioaicamy Mndaly, 38 Ind, 
Cas. 2n7 ^ I M. L- T, 121: 6 L. W. 309; 32 M. L. J. 
63/: M. to*, not followed. 

Jlnmmwami Snatmlii v. Karnes wnramma, 23 M. 361; 
10 M. n. J. 120; 8 liid. Dec. ^N. s ) 6o3 vF. B,), 
followed. 

Second appeal against the decree of the 
Court of the Additional Temporary Subordi- 
nate Judge, Guntur, in Appeal Suit No. 163 
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of 1915 (Appeal Suit No, 270 of 1915 on the 
file of the District Court, Guntur), preferred 
against the decree of the Court of the 
District Munsif, Ongole, in Original Suit No. 
163 of 1914. 

Mr. P. Soinasundram for Mr, V, Subra» 
in^iniam Pantulu^ for the Appellant. 

Mr. P. Venkataramana Rao, for the 
Kespondents. 

JUDGMENT. — An important question of 
law as to ioterpifetation of section 47 of 
the Code of Civil Procedure (with the now 
explanation added by the Code of 1908) 
is involved in this appeal. The contention 
of Mr. Venkataramana Rao for the respond- 
ents is that the case, Krishanappa Mudaly 
V. Pertaswarny Mudali (1), relied on by the 
appellant is opposed to the Full Bench 
decision in Ramaswami Sustrulu v. Karnes- 
waramrna (2) and to the plain language of 
the explanation to section 47 of the Code 
of Civil Procedure and ought not to be 
followed. Wo agree with Mr. Venkata- 
ramana Rao’s contention, and we do not think 
that the anomaly pointed out at page 128(lst 
column) cf the 21 Madras Law Times Report 
is a sufiBoieut reason for overriding the plain 
legislative provision, which was apparently 
introduced in the new Code for the express 
purpose of enacting as law the views ex- 
pressed in the decisions of the Bombay 
and Madras High Courts on the old section 
244 (corresponding to the present section 
47) and embodied in the Full Bench decision 
in Ramasaswami Sastrulu v. Kamebwaramma 
(2), and of overruling by statutory enactment 
the decisions contra of the other High Courts 
on the question, whether a defendant whose 
name appears in the decree without having 
been struck off previously from the record 
is a party with respect to whom the pro- 
hibition of a separate suit enacted in section 
47 (old section 244) applies, notwithstanding 
that he had been exonerated by the decree 
passed in the suit without an adjudication 
on the controversial questions between him 
and the plaintiff. 

The second appeal is, therefore, dismissed 
with costs. 

M. c. P. 

Appeal dismissed, 

(1) 38 hid. Gas. 297; 21 M. L. T. 121; 5 L. W. 
369; 32 M, L. J. 682; 40 M. 964. 

(2) 28 M. 361; 10 M. L. J, 126; 8 Ind, Dec. (n. s.) 
653 (F. B.). 


MADRAS HIGH COURT. 

Skooni) ClvjL Appeal No. 1757 or 1916. 

January 21, 1918. 

Present: — Mr. Justice Bakewell and 
Mr. Justice Phillips. 

NAGALINGAM PILLAI— Plaintiff 
— Appellant 
versus 

VADUGANATHA ASARI and anothek— 
Defendants— Respondents. 

Hindu Law-^Succcsaion — Dancing giti^ succvaaion In 
property of-~8om versus daughters — Daughter's 
daughter^ whether to be preferred to son. 

The pro|)eriy of ii dancing girl will pass to her 
female issue first and then t<> her male issue. 

Its devolution is by custom similar to the devolu- 
tion of Stritlhanam. 

Consecpieutly, a daughters daughter succeeds to 
such pro) Wirt y in preference to the son. 

Katnakshi y. yagarathnam^ 6 M. 11. C. R. 161, followed. 

Second appeal against the decree of the 
Court of the District Judge, Madura, in 
Appeal Suit No. 325 of 1915, preferred 
against the decree of the Court of the 
Additional District Munsif, Madura, in 
Original Suit No. 242 of 1918. 

Mr. A. Krishnaswami Aiyar, for the Ap- 
pellant. 

Mr. C, V, Anatthakrishna Aiyar^ for the 
Respondents. 

JUDGMENT.— It has been held in 
Kamakshi v. Nagarathuam (1) that in the 
dancing girl caste daughters succeed in 
preference to sons, and Strange in his Manual 
of Hindu Law says thit the property of 
a dancing girl will pass to her female issue 
first and then to her male issue as in the 
case of other females. Although the proper- 
ty is not Stridbanam, its devolution is by cus- 
tom similar to the devolution of Stridhanam. 
Consequently a daughter’s daughter must be 
preferred to a son, just as in ordinary Hindu 
Law a son’s son is preferred to a daughter, as 
in the latter sons have tbe preference over 
daughters. The District Judge is, therefore,^ 
right and this second appeal is dismissed* 
with costs. 

M. 0. P. 

Appeal dismssed, 

(1) 6 M. H.C. R. 161. 
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PATNA HIGH COURT. 

Criminal Revision No. Ill of 1918. 

April 17, 1918. 

Pmew/;— Justice Sir Ali Imam, Kt. 
AMBICA SINGH and others — Appellants 
versus 

EMPEROR— Opposite Party. 

Crimifuil Procedure Code (Act V of I9()8j, .ss. 346, 
350,537 — Tranitfer of case from file of Magistrate 
competent to try it -Trials do novo — ..IccuKe*!, whether 
can toaive right — Evidence recorded hy Magistrate nut 
competent to try case^ whether can be considered — 
Procedure — Illegality. 

Wlioro a caso is traiisforrod from tlio file of a 
Magistrate who is not competent fo try it inider 
.so(;iion 346 of tlie Orimiual Procedure Code, there 
must be a trial dc novo of tlic whole case, and the 
whole of the prosecution evidence must be recorded 
afresh, hi such a case the accused liavc no pow'cr 
1-0 waive their right to a trial de novo. The evidence 
recorded by tbe Magistrate from wlioso 61c a case 
is transferred under this section, having boon record- 
ed ))y a Magistrate w'lio w’as not qualihed to record 
it, cannot be taken into consideration by the Magis- 
trate who actually tries the case. [p. 674, col. 1; p. 
675, col. l.J ‘ 

The failure to hold the trial de novo in such a 
case is an illegality which vitiato.s the trial and not 
merely an irregularity covered by st^ction 637, Crimi- 
nal Procedure Code. []), 676, col, l.J 

Appeal from an order of the District 
Judge, Saran. 

Messrs. S, 8tnha and Parmeshwar Dayal, for 
the Appellants. 

The Government Advocate, for the Crown. 

JUDGMENT. — The facts and circumstan- 
ces out of which the present revision arises 
are as follows : — 

One Bishun Rai lodged an information 
before the Police to the effect that the 
petitioner Ambioa and his party came to 
oust him from a hathan and that in the 
attempt they inflicted injuries on various 
people and amongst them on Bishun Rai 
with a deadly weapon, a spear, committing 
thereby an offence under section 326 of 
the Indian Penal Code. The petitioners 
Ambica Singh and Bikan Singh have been 
convicted under section 323 of the Indian 
Penal Code and the third petitioner has 
been convicted under section 326 of the 
Indian Penal Code and sentenced to three 
months’ rigorous imprisonment. Their con- 
victions have been upheld hy the Sessions 
Judge of Chapra. 

Mr. Sinha appearing on behalf of the 
petitioners assails the conviction and sen- 
tence passed on these persons principally 
upon two grounds. 

43 


Mr. Sinha’s contention is that on the 
lindhig of the learned Sessions Judge I 
should hold that there was a right of 
private defence in the accused and that, 
therefore, the conviction should fail. He 
has drawn my attention to oeitain portions 
of the judgment of the lower Appellate 
Court, and it appears that on the Bndings 
there can be little doubt that tbe case 
for tbe prosecution was materially false. 
The learned Judge has held that the story 
that the accused persons proceeded to the 
hathan of Bishun Rai to oust him is 
totally false. He holds that the interfer- 
ence was on the part of Bishun Rai’s men 
with the accused Ambica and bis party, 
who were peacefully engaged in ploughing 
or some other agricultural operation on their 
own land. There is, however, a further 
finding which very largely affects the con- 
tention raised hy the learned Counsel. The 
finding is that when Bishun Rai came 
and interfered with Ambioa and his party, 
the right of private defence was exceeded 
hy Ambioa and his men. The finding on 
this question is: — In fact I find the pro- 
secution story of the actual assault to be 
true and 1 am unable to hold that Bishun 
Rai gave any such provocation or made 
any such resistance as would justify the 
use of the force actually employed.” 

In this ooDiieotion Mr. Sinha has drawn 
my attention to the fact that one of the 
prosecution witnesses had admitted that the 
spear wound attributed to Ramdewan had 
in fact been caused by another man called 
Kari Singh. This the learned Judge re- 
fused to accept and has held that tbe 
wound in question was inflioted by Ram- 
dewan himself. On the findings of the 
learned Judge, therefore, it is quite evident 
that although Ambioa and his party had 
the right of private defence as against 
interference on the part of Bishun Rai, yet 
that right was exceeded. It is impossible 
for me, therefore, in the faoe of this finding 
to accept the contention of Mr. Sinha that 
tbe conviction of these men, heoanse of 
the original right of private defence having 
keen exercised, is unsustainable. 

The second branch of tbe argument of 
Mr. Sinha, however, stands on a very 
different footing. Mr. Sinha raises the 
question of the illegality of the trial before 
the Magistrate who tried this case and 
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Convicted the aooaaed. lii order to explain 
the position taken by Mr. Sinha it will 
be necessary to refer to one or two inci- 
dents that took place before the trial con- 
eluded. 

It appears that the Sub- Divisional Magis- 
trate of Chapra who took cognisance of 
this case made it over for disposal to Mr. 
A. Amir. This officer proceeded with the 
recording of the evidence on behalf of the 
prosecution, and thereafter felt that possibly 
the medical evidence that was to be 
produced before him might show that it 
was a case that would fall under sections 
148 and 326 of the Indian Penal Code. 
He, therefore, drew the attention of the 
Sub- Divisional Officer to what he expected. 
Thereupon the Sub- Divisional Officer desired 
him to take the medical evidence. The 
officer in question, however, proceeded to 
take the evidence of a large number of 
prosecution witnesses and ultimately that 
of the medical witness. The medical 
evidence revealed the fact that 
there was an oiienoe committed 
under section 326 of the Indian 
Penal Code. The case was then again 
referred to the Sub- Divisional Officer, who 
transferred it to his own Hie and then 
made it over to Mr. J. C. Bose for trial. 
This is the officer who tried the case. 

Before, however, sending the case to Mr. 
J. C. Bose for trial, the Suh- Divisional 
Officer appears to have satisfied himself 
as regards the disposition of the accused 
with reference to a de novo trial. 1 find 
in his order sheet of the 25th January 
the following words : — “The accused 
will not apply for a de novo trial.” On 
the same day from an order passed by Mr. 
J. C. Bose it appears that he received the 
seizin of the case from the Sub- Divisional 
Officer. In this order sheet also it is 
recorded that the accused did not desire 
to have a de novo trial. The trial be- 
fore Mr. J. C. Bose proceeded from the stage 
at which it bad been stopped by Mr. Amir. 
Mr. Sinba’s contention is that the accused are 
not permitted to waive any right which 
under the law is given to them. Reliance 
is placed by Mr. Sinha on Deputy Legal 
Remembrancer v. Upendra Kumar Ghose (1), 

(1) 12 C. W. N. 140; 6 Cr. L. J. 434, 


[19i8 

Upendra Nath Mandat v. llampal (2), Muham^ 
mad V. Empeior (3), King- Emperor v. Sakha* 
ram Pandurang i4). Mr. Sinha contends that 
the case is not Ci>vered by section 350 of 
the Criminal Procedure Code and that the 
removal of the case from the file of Mr. 
Amir to that of Mr. Bose was made under 
section 346 of that Code, The learned 
Government Advocate, who appears in support 
of the conviction, concedes the proposition 
that section 350 nf the Code is inapplicable 
to the present case. It is pointed out by 
Mr. Sinha that section 346 contemplates 
a case where a Magistrate proceeding with 
an enquiry or trial before him finds on 
the evidence that the case is one as to 
warrant a presumption that it should be 
tried by some other Magistrate in tl^e 
district. He contends, therefore, that the 
language of section 34$ clearly establishes 
the proposition that the Magistrate who 
originally proceeded with the trial was 
one that was not qualified to go on with 
it. With reference to .section 350 on the 
other hand Mr. Sinha points out that the 
Magistrate who ceased to have jurisdiction 
was qualified to try the case and was 
succeeded by another Magistrate who could 
exercise the same powers as his predecessor. 
On a careful examination of the language 
of these two sections 1 am of opinion that 
there is considerable force in the conten- 
tion raised by Mr. Sinha. It is quite 
evident that in this case Mr. Amir, when 
he had the medical evidence placed before 
him, found that he being a Second Class 
Magistrate was not qualified to proceed 
with the trial. Therefore, the position 
occupied by Mr. Amir in this case would 
be a position distinct from the position of a 
Magistrate who ceased to have jurisdiction 
under section 350 and was succeeded by an- 
other Magistrate of equal qualification. Keep- 
ing this distinction in view Mr. Sinha Contends 
that in a case falling under section 350 
of the Code the law provides that the 
accused should have the option of demanding 
a de novo trial or of proceeding 

with it from the stage at which 
it was left by the Magistrate who 

(2) 4 Ind. Cas. 436; 10 C. L. J. 482; 1 1 Or. L. J. 1. 

(3) 2 Ur. L. J. 369; 25 P. R. 1905 Or.; 91 P. L. B, 
1905. 

(4) 26 B. 50; 3 Bunt. L. K. 558. 
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oeased to exercise jurisdiction. In this 
connection it is urged that the facility 
that has been afforded to the accused 
in such cases to choose a de novo trial 
or not is based upon the consideration 
that the Magistrate who ceased to have 
jurisdiction was competent equally with 
the succeeding Magistrate to try them. 
Section 346 of the Code, according to 
Mr. Sinha, stands altogether on a different 
plane. He urges that the Magistrate who 
was succeeded by a competent Magistrate 
was one who had not the quali6oation and, 
therefore, was not competent to proceed 
with the case. In this connection Mr. 
Sinha has also drawn my attention to 
the section of the Code which provides 
for the recording of evidence. The section 
says that the evidence of each witness 
shall be taken down in writing in the 
language of the Court by the Magistrate 
or in his presence and hearing and under 
his personal direction and superintendence 
and rhall be signed by the Magistrate. 
The learned Government Advocate contends 
that even if the view taken by Mr. 
Sinha be correct, the defect pointed out 
by him is only an irregularity and not an 
illegality. He, therefore, suggests that the 
irregularity is one that is covered by 
section t37 of the Code. He also points 
out that the evidence recorded by Mr. 
Amir and used by the Magistrate who 
tried the case would at the very worst 
mean an irregularity covered by clause 
(a) of section 537 and is curable by that 
section. T am unable to accept the con- 
tention of the learned Government Advocate 
and I do not regard the defect under 
consideration as a mere irregularity. I 
look upon it as an illegality. It is the 
very mode of trial that in this case has 
been affected. The evidence recorded by 
Mr. Amir in the case was not evidence 
recorded by a Magistrate who was qualifi- 
ed to try it. On the authority of i^uhrah* 
mania Ayyar v. King ‘Emperor (5), it is an 
illegality that cannot be cured by section 
537. My attention has been drawn to the 
case reported as Bam Subhag Singh v. 
Emperor (6). I have carefully gone 

(5) 26 If. 61; 11 M. L. J. 283; 3 Bom. L. B. 540; 28 
I. A. 267; 6 C. W, N. 866; 2 Weir 271; 8 Sar. P. C. J. 
160 (P. 0.). 

(6) 80 Ind. Cas. 466; 10 0. W. N. 972; 16 Or. L, J. 
641 . 


through the judgments delivered in that 
case. They do not seem to affect the 
point raised by Mr. Sinha. 

In the circumstances I hold that the 
trial of the petitioners was not in ac- 
cordance with law. I, therefore, set aside 
the conviction and sentences passed on 
Ambioa, Bikan and Ramdewan and send 
back the case to the District Magistrate 
of Chapra with the direction that the 
accused should be re- tried in accordance 
with law. 

Uetrial ordered. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Revision No. 68 of 1918. 
March 25, 1918. 

Fresenk — Mr. Findlay, Offg. A. J. C, 
GANPATY- Applicant 
versus 

CHIMNAJI — Non-Applicant. 

Provincial Imolvency Act (III of 1907^, 43 (2) (b) 

— Fraudulent concealment of pi'operty - Proceeding a 
under «. 4H, naiurc oj — Chary e^ framing of^ whether 
necessary. 

In a proceeding under Bection 43 (2) of the Pro* 
vincial Insolvency Act it is not essential that there 
should be a definite charge, finding and a conviction 
as a foundation for a sentenee under the said pro. 
visions. All that the law requires is that the prinoi- 
pies underlying a criminal trial should be observed 
in essentials, [p- 676, col. 1.] 

Harihar Shigh v. Moheswar Prosluid, 27 Ind. Cas. 
199; 18 0. W. N. 692; 16 Or. L. J. 136, disapproved. 

Where an insolvent who was being proceeded 
against under section 43 (2) (6) of the Provincial 
Insolvency Act was informed of the nature of the 
proceedings, the offence with which he was charged 
and of its consequences: 

Jleldf that the essentials of a criminal trial wore 
complied with. [p. 676, col. 2.] 

Application for revision of the order of the 
Divisional Judge, Nagpur, dated the 20th 
February 1918, in Mif^oellaneous Civil Appeal 
No. 6 of 1918, in Insolvency Proceed- 
ings. 

Mr. Oangadhar Sitaram, for the Appli- 
cant. 

ORDER. — The present applicant for revi- 
sion Ganpaty was sentenced to three months’ 
simple imprisonment by the Subordinate 
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Judge, Nagpur, under section 43 (2) (6) 
of the Provincial Insolvency Act in respect 
of his having concealed iu the insolvency 
proceedings certain property alleged to be 
his. His appeal to the Divisional Judge 
was dismissed on the 20th February 1918. 
On revision to this Couit the main posi- 
tion taken ups has been that the proceedings, 
as held by the Subordinate Judge, were 
not carried on the analogy of proceedings 
under the Criminal Procedure Code, that 
the burden of proof was wrongly placed 
on the applicant and that the applicant 
was prejudiced by the evidence on behalf 
of the opposing creditors having been 
recorded after the applicant’s evidence had 
been taken. 1 am not, however, with all 
deference prepared to accept the proposition, 
laid down by Jenkins, C\ J , in Uarihur 
Singh y, Mnhenoar Proshtid (1), to the effect 
that in a proceeding under section 43 (2) 
of the Provincial Insolvency Act there must 
be a definite charge, finding and a convic- 
tion as a foundation for a sentence under 
the said provisions. It seems to me that 
so long as the principles underlying a 
criminal trial are observed in essentials, 
this is all that the law requires. 

In the present case the applicant was 
adjudicated an insolvent on the 20th 
April 1917. The learned District Judgp, 
who was then dealing with the^^case, 
thereupon framed what was termed ‘ issue 
and charge”. This fell into two parts 
and the following was the text of the 
second part; — 

“If the insolvent has property as alleged 
which is not entered in his petition, what 
punishment should be awarded to him 
under section 43 (2) (6) of the Act'r'” 

A note follows to the effect that these 
issues are read and explained to the insolvent 
and “it is made clear to him that they 
will be treated as charges. He pleads not 
guilty.” It is thus clear that to all 
intents and purposes a formal charge like 
that for a criminal offence was made 
against applicant, and further this charge 
and its possible consequences were explained 
to him. 

The Subordinate Judge, however, who 
subsequently dealt with the case in August 

(1) 27 hid. Oas. 199; 18 C. \V. N. 692; 16 Cr, L. J. 

135. 


1917, made the mistake of recording 
the evidence for the present applicant 
before he recorded the evidence for the 
creditors. Were there any reasons to 
suppose that the applicant bad been 
prejudiced by this procedure, I should 
undoubtedly have felt compelled to remand 
the case for a fresh enquiry on the charge 
against the applicant, but after carefully 
examining the evidence on the record 1 
agree with the learned Divisional Judge 
in thinking that even if the oral evidence 
produced by the creditors be entirely dis- 
regarded, there has been ample proof that 
the applicant has fraudulently concealed 
the property. Any evidence the applicant 
desired to offer was duly taken and so 
far as the findings of facts go, there is 
not the slightest ground for disturbing the 
decision come to by the two lower Courts. 
A farther point has, however, been raised, 
viz,, that the circumstances of this case 
did not bring it within the purview of 
section 43 (2) of the Pnjvincial Insolvency 
Act at all, and in this connection 1 have 
been referred to the decision of their 
Lordships of the Privy Council in Ohhatrapai 
Singh v. Kharag Singh (2) as 
v^ell as to the judgment of Mookerjee, 
J., in Udai Ohand v. Ram Kumar 
Khara (3). As pointed out, however, by the 
learned Divisional Judge the Privy Council 
case just cited has obviously no application 
in the present instance. That case bad no 
reference to proceedings under section 43 of 
the Act and as regards the Calcutta Weekly 
Notes case just quoted it does not favour 
the applicant as order of adjudication had 
already been made. What that case laid 
down was that the conduct of the petitioner 
in relation to his creditor can be taken 
into account only at a later stage of the 
proceedings, when the question of his dis- 
charge arises for consideration. What* we 
are dealing with under section 43 is an 
offence which is committed against the 
Court, inasmuch as the petitioner has 
fraudulently concealed property which was 
in his possession or power and which it 

(2) 39 Ind. Gas. 788; 15 A. L. J. 87; 21 M. L. T. 36; 
(19i7i M. W. N. 100; 32 M. L. J. 1; 19 Bom. L. K. 
174; 25 C. L. J. 216; 21 C. W. N. 497; 10 Bur. L. T, 
26; 44 C. 635 (P. C.). 

(3) 7 Ind. Cub. 394; 16 C. W. N. 213; 12 C. L. J. 
400. 
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was his duty to bring to the notioe of 
the Coart. 

In these oiroamstanoes I see no oause 
to interfere and the application for revision 
is dismissed. 

The applicant mast surrender to his 
bail and will be sent to the Court of the 
District Judge, which will have the neces- 
sary orders for his serving the remainder 
of the period of the sentence passed 
on him. 

Application for revision dismissed. 


PATNA HIGH COURT. 

CriminaIi Revision No. 93 of 1918. 

April 11, 1918. 

Present: — Justice Sir Ali Imam, Kt. 

JAGAN DUBEY and others — Convicts — 
Petitioners 
versus 

EMPEROR— Opposite Party. 

Penal Code (Act XL V of IHOO), .s, 447 — Trenjiasti — 
possession necessary io he determined. 

For a conviction under section 447 of the Penal 
Code the findinjif on the point as to who w'a» in 
poBsension of tin* land in dispute is necessary, [p. 678 
rol. 1.] 

Whe^re apersoni enters upon land, not. Avith the object 
of intimidating, annoy in*^ or in.siilting the complainant, 
but in the bona, fide assertion of liis own right to 
remain on the laFid till ho is ejected i.Iierefroin in 
accordance with hiAv, ho is not guilty of an offence 
under section 447 of tlie Penal Code. [p. 678, col. 1.] 

Appeal from a decision of the Sessions 
Judge, Shahabad. 

Mr. M, YunuSf for the Petitioners. 

The Government Pleader, for the Crown. 

JUDGMENT. — The three petitioners Jagan 
Dubey, Damri Dubey and Bigan Kahar were 
oonvioted under section 447 of the Indian 
Penal Code by the Sub- Divisional Officer 
of Sassaram. On appeal their conviction 
was upheld by the learned Sessions Judge 
of Shahabad. The present petition is on 
behalf of the three men. Mr. Yunus appear- 
ing on their behalf contends that the 
conviction under section 447 of the Indian 
Penal Code cannot be sustained on the 
findings of the learned Judge. 

Jt appears thfit some papal side cutting 


lands kept by Government are from year 
to year settled with people and that 
amongst them the land with which this 
case is concerned was one. This land has 
been, it is admitted, settled with the father 
of the principal accused Jagan Dubey 
from year to year. The circumstances of 
the annual settlement leave little doubt that 
the accused believed that the renewal after 
the expiration of every annual lease would 
be a matter of course. What happened 
last year was that the lease expired 
on the Slst of March 1917. On the bth 
May an application was put in by the 
private prosecutor Bid yaps t before the 
Settlement Officer for the lease of the 
land in question. On the 7th May the 
settlement was made with this man and 
he was duly given the lease. On the 
7th August 1917 Bidyapat entered upon 
this land. Nothing happened on that 
day, but on the day following the accused 
Jagan and the other two petitioners came 
to the land and ordered Bidyapat to leave 
the field. He refused and thereupon 
Jagan called upon his men to beat him. 
The latter ran away, on which the land 
was ploughed up by the accused and his 
party. Mr. Yunus contends that before a 
conviction under section 447 of the Indian 
Penal Code can stand, the finding on the 
point as to who was in possession of the 
land in dispute was necessary. He contends 
that although the last lease expired on 
the Slst March 1917, yet his olienr< con- 
tinued to remain in possession of this land 
and that he was in possession of this 
land when on the 8th August he came 
and ordered Bidyapat to leave the place. 
Mr. Yunus relies for this contention on a 
finding of fact in the judgment of the 
lower Appellate Court. That finding runs 
as follows: - 

** Indeed there is little doubt that he 
had actually sown 'Rohini Bawag’ earlier 
in the year between the expiry of his 
lease on 31st March and the first entrance 
of Bidyapat on the land. It would seem 
that at that time he was unaware that 
his lease would not be renewed.” 

On this finding he invites me to hold 
that the land continued to be in possession of 
his client. 

The learned Government Pleader appear- 
ing ip support of the conviction op the 
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other hand oontends that even if the land 
continued to be in possession of the 
petitioner Ja^an, in any event on the 7th 
Ausruat 1917, the day previous to the 
ooourrenoe) Bidyapat had entered upon 
this land and that, therefore, on the 8th 
of August, urhen Jagan came to interfere, 
the land was in possession of Bidyapat 
and, therefore, Jagan came and entered 
upon land in possession of the complainant 
Bidyapat. I am, therefore, asked to hold 
that on the 8th August, when the petitioner 
came to this land, he oame as a trespasser. 
I find from the judgment of the lower 
Appellate Oonrt that on the 7ih August 
when Bidyapat entered upon this land 
there was no obatruotion, bat there is 
evidence to show that before that threats 
had been used by Jagan against Bidyapat. 

In answer to this Mr. Yunus contends 
that the faot that after the expiration of 
the lease the land bad been actually 
cultivated by his olient and farther the 
fact that his olient had threatened Bidyapat 
against entering upon this land, show 
clearly that bis olient was not only in 
possession of the land but was also as- 
serting it against Bidyapat and anybody 
else who might obtain or try to obtain a 
lease of it from the oanal authorities. 
He also contends that if nothing happened 
on the 7th August, that might be due to 
the faot that the complainant oame to the 
land without the knowledge of the aoousrd. 
On the finding of the lower Appellate 
Court 1 oaiiDot but oome to the oon* 
olusion that the petitioner Jagan continued 
to be in possession of this land after the 
expiry of his lease. In the oiroumstances 
1 am ooeroed to hold that on the 8th 
August, when he oame and drove Bidyapat 
out of the land, he did so in the hona fide 
belief that be being in possession of the 
land was entitled to remain on it till 
duly ejected. On the facts of this case, 
therefore, there is substanoe in the oonten* 
tion that the entry of Jagan on the land 
in question was not with the object of 
intimidating, annoying or insulting Bidyapat, 
but was in the bona fide assertion of his 
own right to remain on the land till he 
was ejected therefrom in accordance with 
law. 

For these reasons 1 hold that the oonvic- 
tion under section 447 of the Indian 


Penal Code of the petitioners is unsustain- 
able. The conviction and sentenoes as 
against these petitioners are set aside. 

Conmetion set aside. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Revision No. 2 of 1916. 

March J 4, 1918. 

Present*. — Mr. Lindsay, J. C. 

GUR BAKHSHTEWARI-Accqsbd— 
Apflicast 
7'ersns 

E M PE ROR — Com plain ant. 

CnmifKil procedure Code {Act V o/ 537, 
BW—Pri^i^ecutton evidence rreordeJ after defeytcr 
evidence eloml Pronedfire, lenaHttj of Revision — 
High (loiuty inieifercvcc by 

in a criminal trial nl’tor tho cvidenco for the 
defence had cloHod, tho Magistrate oxamiued certain 
witnessoH for the prOBoention giving at the sanu* 
time full lilmrty to tlio acensed to crorts-oxarniiie 
ihem; 

Held, that in revision it m'us not proper for ilie 
High Court, having regard to soc ions r>37 and 540 
of the Code of Crimii-al » rf*cedure, to interfere 
with the Magistrate’s order on this ground [ p 679, 
col. 1. j 

Appeal against the order of the District 
Magistrate, Gonda, da»ed the 18th October 
1917, upholding the order of the Deputy 
Magistrate of 1st Class, Gouda, dated the 
2Sth August 1917. 

Mr. S. P. Kairit for the Applicant. 

The Government Pleader, for the Crown. 

JUDGMENT, — This application has 
already been before me, and on the last occa- 
sion on which (he learned Counsel was heard 
on behalf of the applicant, I adjourned the 
case for the purpose of inquiring into Certain 
oiroumstanoes which were brought to mj 
notice in the oourse of argument. It wai 
complained on behalf of the applicant tha^ 
witnesses for the prosecution were allowed ti 
be called efter the defence evidence bac 
closed. The faot is apparent from thi 
order of the Magistrate who tried th 
case. 1 thought it desirable, however, t 
instruct the Government Pleader to asoer 
tain, if he could, the reasons whioh led t 
this somewhat unusual procedure on th 
part of the Magistrate. The Magistral 
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has sent up an explanation disolosingr the 
oiroumstanoes in whioh he thought it neces- 
sary to allow this further evidenoe to be 
oalled, and he points out that the accused 
had been given a full opportunity of cross- 
examining the witnesses who were pro- 
duced at this late stage. He refers in his 
explanation to a ruling of the Calcutta 
High Court which is reported as Q.ueen v. 
BeliUos (1). I have also been referred to a 
somewhat similar case whioh is referred to 
as Ananda Ghunder Singh v. Basu Mudh (2). 
There it was held that a Magistrate was 
strictly within his right under section 540 
of the Code of Criminal Procedure in 
receiving fresh evidenoe, after evidenoe on 
both sides had been taken and the case 
had been adjourned for judgment. As their 
Lordships pointed out in that case, section 
540 of the Code of Criminal Procedure 
gives very wide powers. In any case it 
seems to me that under the provisions 
of section 537 it is not proper for me to 
interfere with the order on this ground, 
as 1 am unable to hold that the accused 
was in any way prejudiced. 

As regards the rest of the case, there 
appears to be plenty of evidenoe upon 
the record upoo which it was open to 
the Courts below to find that the ap- 
plicant was liable to be bound over 
to give security. The application is dis- 
missed. 

Application dismissed » 

(1) 20 W. R. Cr. 6»; 12 B. L. R. 240 

(2) 24 C. 167; 12 Ind. Doc. (n. s.) 777. 


PATNA HIGH COURT. 

Civil Revision Case No. 6 ov 1918. 
April 8, 1918. 

Bresent : — Justice Sir Ali Imam, Kt. 
BHAIRO PRASAD— rRTiTXONER 
versus 

HARIHAR PRASAD - Opporitb Party. 

Criminal Procedure Code (Act V of 1898^, k. 195 
(7 ) — Sanction to prosecute granted by Subordinate 
Judge-- Apjnmlf forum of^JHstrict Judge or High 
Court — Jurisdiction. 

Where a sanction to posecute is granted or refused 
by a Subordinate Judge, an appeal against the 


(;79 

order liepr to tli(^ DisirieL .ludge, and not to the High 
Court, oven where the value of the suit out of which 
the for sanction has arisen is beyond 

the appellate jurisdiction of the District Judge, [p, 
680, col. 1.] 

Civil revision from an order of the 
District Judge, Saran. 

Mr. Ram Praaad, for the Appellant. 

Messrs. P. K. Sen and Sivanandan Bai^ 
for the Opposite Party. 

JUDGMENT. — The facts of this case are 
shortly these. The petitioner was defendant in 
an account suit before the Subordinate Judge 
of Saran and the opposite party was the plaint- 
iff. The suit was valued at Rs. 19,000. It 
appears that there was a compromise record- 
ed and the defendant was under the com- 
promise to pay Rs. 4,000 to the plaintiff. 
Some payments were made, and it appears that 
at one stage of the case an application was 
made by the plaintiff to execute the 
compromise decree to the extent of about 
Rs. R,000. A question was raised before the 
Subordinate Judge as to whether or not by 
the various payments made by the defendant 
the decree obtained had been satisfied. 
This question culminated in an application 
by the defendant to the Subordinate Judge, 
praying for sanction to prosecute the plaintiff 
under various sections of the Indian Penal 
Code, and amongst them section 210 of that 
Code. The learned Subordinate Judge duly 
granted the sanction under the latter section. 

There was an appeal preferred by the 
plaintiff to the learned District Judge 
praying for revocation of that sanction. 
The learned District Judge entertained the 
application and revoked the sanction granted 
by the learned Subordinate Judge. The 
petitioner, being dissatisfied with the order of 
revocation passed by the learned District 
Judge, has approached thi.s Court and prays 
for the setting aside of that order. His 
application was admitted on the ground 
that the learned Judge had no jurisdiction 
to entertain an application with reference 
to a decree made in a suit valued at above 
Rs. 5,000. 

The contention of the petitioner is that 
the District Judge had no jurisdiction to 
revoke the sanction. Babu Ram Prasad, 
who appears on behlf of the petitioner, con- 
tends that on a proper interpretation of 
section 21 of Act XII of 1887 it would be 
clear that the District Judge is not the 
authority to whom appeal from the Sub* 
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ordinate Judge ordinarily lies, and he 
contends that if that proposition be sound, 
under sub^olause (a) of sub-seotion 7 of 
section 195 of the Code the District Judge 
would have no iurisdiotion. I have careful- 
ly examined the language of section 21 of 
that Act. It is evident that the Legislature 
intended to classify the cases under which 
appeals would lie to the District Judge and 
to the High Court respectively. The 
Legislature also makes it quite clear that the 
position of any proceeding arising out of an 
original suit should be on the same plane 
with the suit itself in matters of appeals 
therefrom. A reading of section 21 of that Act, 
therefore, gives the result that all original suits 
not exceeding in value Rs. 5,000 or any 
procedure arising out of such suit would be 
subject to the appellate jurisdiction of the 
District Judge and that any other case, 
whether an original suit or any proceeding 
arising therefrom, would be subject . to 
the appellate jurisdiction of the Hight Court. 
Beading, as I do, this section, 1 feel no 
hesitation in holding that the learned Sub- 
ordinate Judge's Court is one from which some 
appeals lie to the High Court and some 
to the District Judge. In view of the 
provision contained in section 195, clause (a), 
sub-clause (a), it is evident that the Court 
of inferior appellate jurisdiction would 
be the Court to which application for 
revocation of sanction must be made. I, 
therefore, hold that the District Judge had 
jurisdiction to entertain the application 
on which he passed his order revoking the 
sanction gt anted by the Subordinate Judge. 

Babu Ram Prasad contends that inasmuch 
as the proceeding, in the course of which the 
alleged offence was committed and with 
reference to which sanction was given, was 
one in execution of a decree in an original 
suit of the value of more than Rs. 19,100, 
the jurisdiction of the District Judge was 
barred. This is a contention with which 1 
am unable to be in sympathy. The point 
is concluded by the decision given in Maduray 
Pilhiy V. Elder Ion (1) and Qanga Dei v. Sher 
Singh (2). These authorities have laid down 
that the valuation of the original suit, or for 
the matter of that of the proceeding arising 

(1) 22 C. 487; 11 Ind.Dec. (n. 8.)1325. 

12) 17 A. 61; A. W. N. (1894^ 201; 8 Xntl. Doo.(n.s.) 
857* 


therefrom, is immaterial to the question as 
to the Court to which an application under 
section 195 of the Code of Criminal Procedure 
for revocation or for order granting sanction 
should be made. As I have held before, 
the question of valuation of the suit is 
of no importance for the disposal of the 
present application. The point is concluded 
by the language of aub-olause (a), sub-section 
(7) of section 195 of the Code. 

In the circumstances the application is 
rejected. 

Application rejected. 


CALCUTTA HKJH COURT. 
Criminal Miscellanbous Case No. 27 or I 9 IS* 
March 8, 1918. 

VresmU — Justice Sir Charles Chitty, Kt., and 
Mr. Justice Smither. 

SRILAL CHAMARIA and ANOTHtiR — 
Petitioners 
t ersus 

EMPEROR— 'Opposite Party. 

Criminal Procedure Code (Act V of 1808^, .v. 626 — 
Transjrr of case^Mmjiafratc^ nccessarit uitnc^a foi 
dcfem'ef effect of. 

In applyinpr Tor thi* Irninsferor ji c.mso ow thn 
f^rouml that tin* Ma;^istrato bid’orn wlnnn il is 
is a witnosR for tlio defonw. tin* accnsftd musi satisfv 
tUo High Court Unit the M agist mi o will hoii neces- 
sary and osseiitiul witness for the defence, fp. 68.3. 
col. 1.] 

Application for transfer of the case from 
the Court of the Third Presidency Magis- 
trate, Calcutta, to some other Magistrate. 

S’ ACTS appear from the judgment. 

Mr. Oarnell, for the Crown. — Mr. K. B. 
Das Gupta, the Third Presidency Magistrate 
of Calcutta, the trying Magistrate in this 
case from whose Court the case is sought to be 
transferred on the ground that it is necessary 
for the Bconsed to cite him as a witness 
in this case, has got nothing to do with 
the enquiry into the case. The case relied 
on in support of the petitioners' case, m,, 
the case of Emperor v, Abdul Latif (1), is 
distinguishable from the facts and ciroum- 
stanoes of this case. The present Rule 
was obtained by the petitioner on certain 

26 A, 536; A. W. N- (1904)94; 1 Cp. L. J. 338. 
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misstatejnent of facts. Karuna, as appears 
from the explanation given by the 
Magistrate, never worked under Mr, Das 
Gapta, and Mr. Das Gupta had never any 
opportunity or ohanoe of knowing the 
conduct and character of Karuna. The 
case can, on no account, be transferred 
unless the petitioner can satisfy the Court 
that the trying Magistrate, whom he desires 
to call as a witness, will be a necessary 
and essential witness for the defence that 
but for his evidence the accused will be 
seriously prejudiced. In this case nothing 
has been established from which it can 
be said that the Magistrate, in whose 
Court the case against the accused is 
pending, is or will be competent to give 
any evidence on any matter relevant to the 
facts of this case. As Karuna never came 
into direct contact with Mr. Das Gupta, 
so Mr. Das Gupta would not be in a 
position to express any opinion as to 
Karuna’s credibility as a witness, so that 
there is no ground or reason for the 
transfer of the case from the file of Mr. 
Das Gupta, who has frankly admitted in 
his explanation that he has no desire to 
try the case but that on the contrary it 
would be a great relief to him if it were trans- 
ferred from his tile. There are authorities 
to show that when an accused person wants 
to get a case transferred from the Court of 
a particular Magistrate on the ground that 
he wants to cite the Magistrate as a 
witness for the defence, the ground ot 
application for the transfer and the 
necessity for traucfer should be scrutinized 
carefully and cautiously, otherwise it would 
be very easy for every accused person to 
get transfers on frivolous grounds. There is 
nothing on the record to justify the transfer 
of the case. The sole question is whether 
the Magistrate can give material evidence 
in this case, and it has been found, after 
due consideration of all the facts on the 
record, that he is not in a position to give 
any such evidence. The Magistrate has 
exercised his judicial discretion in the case, 
and nothing has been shown which can 
justify your Lordships* interference. 

Sir B, C, Mifter (with him Babus Mon^ 
motha Nath Mukherjee and Bhibhutl Bhutan 
Saha), for the Petitioners, — It appears from 
the record that the Magistrate in whose 
Court the case is pending is competent 


to give his opinion about the credibility 
and conduct of Karuna and Girija, the 
witnesses for the prosecution. The Magis- 
trate is, therefore, a person who can be cited 
as a witness for the defence to give his 
evidence upon a relevant fact of the case. 
How can the petitioners* application under 
section 257 of the Criminal Procedure 
Code be rejected, when it appears from 
the evidence of one of the witnesses for the 
prosecution that Mr. Das Gupta, the 
Magistrate, is capable of giving evidence 
on a relevant fact, viz,, as regards the 
conduct and credibility of KarunaP 
This case is stronger then the ease of 
Emperor v. Abdul Latif (1). In that case 
the Magistrate swore an affidavit that he 
was not competent to give any evidence 
on any relevant or inaterial fact, yet the 
application for transfer was allowed. Here 
it has been elicited from the witness for 
the prosecution that the Magistrate can 
say which of the officers, including Karuna, 
is worthy of credit. The evidence on the 
record entitles the petitioner to call the 
Magistrate as a witness. The application 
for the transfer cannot be rejected merely 
on the basis of an extra-judicial explana- 
tion of the Magistrate that is not in 
a position to say anything about any 
relevant fact in the case. The application 
under eeotion 257, Criminal Procedure Code, 
cannot be rejected unless it is shown to be 
vexatious or for the purpose of causing 
delay or for defeating the ends of justice. 
There is no doubt that this particular 
Magistrate Mr. Das Gupta is capable of 
testifying to the general character, conduct 
and reputation of Karuna, and under section 
257, Criminal Procedure Code, the accused 
person can enforce the appearance of the 
Magistrate as a witness, and, therefore, the 
case should be transferred from the Court 
of the trying Magistrate to the Court of 
some other Magistrate. The accused, whose 
position is always one of delicacy and 
suspense, should not be deprived of his 
right to call a witness for the defence who 
is competent to depose on a relevant 
fact. 

[Smither, J. — You cannot claim transfer 
as a matter of course. There must be 
some substantial reason for the transfer.] 

Quite so. If 1 can show that the particu- 
lar Magistrate can testify to the credibility 
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of a principal witness for the proseoation, 
I am entitled to cite that Magistrate as a 
witness and so necessarily the case is to be 
transferred from the Court of the Magis- 
trate, whom I want to call as a witness, 
to the Court of some other Magistrate. 
For the ends of justice the application 
should be allowed. 

JUDGMENT. 

Chitty, J. — The (luestion before us 
on this Rule is whether the case 
now pending against the petitioners before 
Mr. K. B. Das Gupta should not be trans- 
ferred to some other Magistrate, on the 
ground that that gentleman is a necessary 
witness for the defence. In applying for a 
transfer of this kind 1 think that an accused 
must satisfy this Court that the Magistrate 
whom he desires to call as a witness will be 
a necessary and essential witness for the 
defence. In this case the accused say that 
the Magistrate is required to give his evidence 
as to the credit of another witness Karuna 
Bhusan Banerjee, who is no doubt one of 
the principal witne.ssea for the prosecution, 
and that his evidence will be admissible 
under section 155 (1) of the Evidence Act. 
In support of this application they have put 
forward certain facta which they claim to 
have elicited from the witness Girija in 
cross-examination. It is not suggested that 
the witness Girija has snid anything in his 
examination- in- chief which is relevant to 
the present enquiry into the guilt of the 
petitioners. It is, therefore, unnecessary 
for the petitioners to impeach Girija’s credit 
in the way that they suggest. Their applica- 
tion is solely having reference to the evidence 
of Karuna. We have been taken through 
the evidence of Girija more than once by 
Sir B. C. Mitter, but we are quite unable to 
find in that evidence any definite statement 
that Karuna was either a Bench clerk of 
Mr. Das Gupta, which admittedly he never 
was, or that he was so brought into contact 
with him in the otlbe that Mr. Das Gupta 
would be in a position to express any opinion 
as to his credibility as a witness. Mr. Das 
Gupta himself has submitted an explanation 
to this Court in which, at the outset, he 
frankly admits that he has no desire to try 
the case, but that on the contrary it would 
be a great relief to him if it were transferred 
from his file. But, taking the facts alleged 
in the petition, he gives them one and all a 


categorical denial. It appears from his 
explanation that, during the years that he 
has been at Lall Bazar, at Jorabagan and at 
Banksball Street, Karuna Bhusan Banerjee 
has never worked under him in any capacity 
either in his Court or in any office of which 
he has been in charge. He never worked 
as bis Bench clerk or interpreter or process- 
clerk, nor did he work in the Jorabagan 
office when Mr. Das Gupta was in charge 
of that office, nor in the copying department 
or accounts department or in the record 
room of which the Magistrate has been in 
charge for over two years. The Magistrate 
farther states that he had no occasion to 
know anything about his conduct or credi- 
bility as he never worked under him and that 
he held no enquiry regarding his conduct 
in any matter in any of the Courts. He 
adds that there is no such post as Office 
Master” used by the witness Girija, possibly 
taking it from the cross-examining Counsel. 
Turning to Girija’s evidence, his statements 
amount to this that be expresses an opinion 
as to Mr. Das Gupta’s possible knowledge 
of certain subordinates in the Police Court 
of whom Karuna is one. He does not, 
however, make any statement from which 
it can he necessarily inferred that Karuna 
^as at any time under Mr. D.is Gupta 
in a VI ay in which that Magistrate would 
be brought to judge of his conduct or credi- 
bility. It is said that the Magi.strate has 
only refei red to the enquiry into Karuna’s 
own defalcation, with which enquiry the 
Magistrate admittedly had nothing to do. 
It is said that there was another enquiry 
in 1914 into Girija’s conduct. It is suggest- 
ed that in that enquiry Mr. Das Gupta 
must have also enquired into Karuna’s con- 
duct. That enquiry was with reference to 
certain events which took place in the copying 
department. This witness cannot say 
whether Karuna was ever in the copying 
department but thinks be was either in the 
copying department or statistics department. 
He is not able to say which. There is 
certainly nothing to show that Karuna 
V. as in any way connected with the enquiry 
into Girija'.s conduct in 1914 or that he was 
in atiy way implicated in the charges which 
were then made against that clerk and other 
clerks in that office. It is not suggested on 
the part of the petitioners that the simple 
word of the accused is to he accepted iq 
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matters of this kind. They mu^t show 
that the Masristrate is an essential and 
neoessary witness and they must show that 
to the satisfaction of this Court. In this 
case I am clearly of opinion that they have 
wholly failed to show anything of the kind. 
1 would, therefore, discharge this Rule. 

StfiTHBR, J. — When an accused person 
applies to this Court for a transfer of his 
case on the ground that he wishes to examine 
as a defence witness the Magistrate who is 
trying the case, I do not think that we 
should make the transfer as a matter of 
course. We should look into the question 
whether the Magistrate can give material 
evidence, and we must look into that ques- 
tion in this case. It is said that this Magis- 
trate can give evidence as to the credibility 
of Karuna, the principal prosecution witness. 
The suggestion is that the Magistrate bag 
formed &n opinion about the witness, because 
the Magistrate has been working as a 
Presidency Magistrate in charge of certain 
offices and the witness has been working as 
a clerk in the Presidency Magistracy offices. 
But this witness has not worked under this 
Magi.strate at all, so far as 1 have been able 
to see, either in an office under his control 
or as a Bench clerk. On the other hand 
he has worked under other Magistrates as a 
Bench clerk, and iu offioe.s controlled by 
those other Magistrates ; and the proper 
persons to give evidence on the lines on 
which the defence says it wishes to examine 
this Magistrate are those other Magistrates — 
one of w hom is the Chief Presidency Magis- 
trate, who is already a witne-ss in this case, 

RuU discharged. 


PUNJAB CHIEF COURT. 

Criminal Revision Petition No 117 
OP 1918. 

March 15. 1918. 

Present: — Mr. Justice Scott- Smith. 

DEVI DAS and others— Convicts — 
Petitioners 
1 ersus 

EMPEROR— Rrosecutor — Respondent. 
Pe 7 iaf Code {Act XLV of 1860 ), trn. 96 , ^—Private 
defeiu’Ct right of ^Complainant provnHng jighl and 
receiv iny inj uries — ( \ffencc. 

An attachiug party wont to the Iioumo of the 
judgment-dobtor and ])egan looking for the property 


when assaulted tlieiu. The con sequence was a fight 
in which 8. received slight injuries: 

Held, that as the tight was provoked by 8. and no 
very grievous in,iuries wore inflicted upon him, the 
attaching party could not be said to have exceeded 
their right oi‘ private defence and were, tliorefore, 
not. guilty of any offence, [p. B84-, col. 1.] 

Petition for revision, under section 489 
of the Criminal Procedure Code, of the 
order of the Sessions Judge, Shahpur, at 
Sargodha, dated the 20th December 1917, 
modifying that of the Magistrate, 1st Class, 
Shahpur, dated the 80th October 1917, con- 
victing the petitioners. 

Mr. Nand Lal^ for the Petitioners. 

JUDGMENT.- In this case Devi 
Das, Kirpa Ram, Ramji Mai and Diwan 
Chand were convicted by a Ist Clans 
Magistrate of cau.sing grievous hurt under 
section 825, Indian Penal Code. Devi 
Das was sentenced to one month’s rigorous 
imprisonment and to pay a tine of 
Rs. 500, and the remaining accused were sen- 
terioed to one month’s rigorous imprison- 
ment and to pay a tine of Rs. 100 each. 
They appealed to the Sessions Judge, who 
acquitted Jliwan Chand and reduced the sen- 
tences on the other appellants to a tine 
of Rs. IGO each, the sentence cf imprison- 
ment being remitted. These three persona 
have filed an application for revision to 
this Court, and it is contended that on 
the findings of the lower Appellate Court 
they should have been acquitted. 

The following extracts from the .judg- 
ment of the learned Sessions Judge will 
show clearly what his opinion about the 
case is: — 

*‘l do not propose to go further into the 
evidence which 1 have examined careful- 
ly. Suffice it to say that the evidence 
for the prosecution tells a story which I am 
unable to credit.” 

It is admitted that aocased went to 
the house without sticks, for they picked up 
sticks there.” 

The learned Sessions Judge goes on 
to say that surely Sunder Singh, who is 
said to have received the grievous hurt, 
was the person who resisted the decree- 
holder and his party. He says, (a) “It 
must have been Sunder Singh, who pro- 
yoked the fight. That a man like Devi 
Das, a typical hnnia^ himself assaulted 
Sunder Singh with a heavy stick, I decline to 
believe for one moment,” 
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ih). “The only truth in the evidence 
for the proseoution is in my opinion the 
statement that Sunder Singh was given 
some kind of a beating by the attaching 
party. 1 am inclined to the opinion that 
he was not badly hurt. But that he receiv- 
ed some blows is proved by the Police 
record of his first report. On the other 
hand, the Police certainly recorded some 
slight signs of injury on Devi Das 
when he went to report at the 
thana^ 

(r). “l have not the slightest doubt 
that what happened was this. The 
attaching party went naturally to Mehr 
Singh’s house and began looking for pro- 
perty, Sander Singh resented this and 
probably actually assaulted Davi Das. 
The attaching party lost their tempers and 
beat Sunder Singli. ♦ * » ♦ » » In 

any case the assault although certainly 
provoked went far beyond any right of pri- 
vate defence. #♦*****♦****- 

(d). “As I put no reliance on the com- 
plainant’s oral evidence regarding the actual 
assault, 1 am not prepared to uphold the 
conviction of Diwan Chand whose presence 
is not admitted by the accused.” 

The above extracts show that the 
learned Sessions Judge put no reliance upon 
the complainant’s evidence regarding the 
actual assault but held that there was a fight 
in which the aggressor was Sander Singh 
and not any of the petitioners. Having 
regard to the fact that he has not believed 
any of the oral evidence for the proeeca- 
tion, it is difficult to see on what be has 
based his finding that the petitioners went 
far beyond their right of private defence. 
Seeing that there was a fight which was 
provoked by Sunder Singh and that no 
very serious injuries were inflicted upon 
him, I am unable to maintain the finding 
that the petitioners exceeded their right 
of private defence. 1 hold that on the lower 
Appellate Court's own view of what really 
occurred the petitioners are entitled to an 
acquittal. 

1, therefore, allow the revision and 
setting aside the order of the lower Ap- 
pellate Court acquit the petitioners and 
direct that the fines, if paid by them, be re- 
funded, 

Reinsion allowed. 


PATNA HIGH COURT. 

Civil Rbperkrcb No. 2 ov 1918. 

April 12, 1918. 

Present: — Mr. Justice Mulliok, 

Justice Sir Ali Imam, Kt., and 
Mr. Justice Thornhill. 

KMPKROR — Prosecdtor 
verfus 

BIR KISHORB RAI— Accosed 

/<ga? PrarlitUmerM Act (XV HI of ISTOj, s. 13 (lO— 
Pleader — Professional viisconducl— Active fttr hoih 
parties in one suit. 

A Pleader, wlio acts for one party at one stage of a 
suit or proceeding and then, without tiic leave of tlie 
Court, acts for tlie op])<>Bil.o party in the same suit or 
proceeding, although he may not act out of any 
improper motive, is guilty of gross cnrolessfiess and 
disregard of the niles of the profession, amounting to 
gross luiscotuliict in the <liselu»rge of ])rofeKsiomd 
duties within the meaning of section 13 of the 
Legal PractitioQiu’s Aet. ] p. t>S5, col. 2.1 

Civil reference from the District Judge 
of Cuttack. 

The Government Advocate, for the Crown. 

Messrs. Pvyh, Q, 0. Pal, Lalnuthan Oangnli 
and Gaiendra Prasad Pas, for Bir Ivishore Rai. 

JUDGMENT. 

Mqllick, J. — This matter arises out of 
a reference under the Legal Practitioners 
Act, X\rill oF 1879, from the District 
Judge of Cuttack regarding a Pleader 
named Bir Kishora llai. The learned .Tadge 
has found the Pleader guilty of three 
charges under fection 13, clause (&), of the 
Act and has referred the ease under sec- 
tion 14 of the Act for our orders. Pend- 
ing the investigation the learned Judge 
has suspended the Pleader from practice 
with efiFeot from the 7th of February 
1918. 

The charges are three: — the first re- 
lates to a mortgage suit of 1914 in 
which the Pleader signed a plaint on 
behalf of the plaintifF and subsequently, 
it does not appear how long afterwards, 
accepted a Vakalatnaroa on behalf of 
one of the defendants, the mortgagor, and 
filed a written statement in which he 
admitted the claim of the mortgagee, 
although a number of the other defendants 
who were transferees from the mortgagor 
contested it. When the case went up on 
appeal from the decree of the Munsif, it 
was discovered that the Pleader had acted 
for both sides and upon that being brought 
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to the notice of the Court, the Pleader for 
the mortgagee, who happened to be the 
Pleader’s father-in-law, on behalf of his 
client compromised with the transferee and 
the case was finally disposed of on that 
footing. 

The next charge relates to Execution Case 
No. 219 of 1915 of the Court cf the Sub- 
ordinate Judge. In that case the Pleader on 
the 15th of March 1915 filed an execution 
petition on behalf of the judgment creditor; 
on the 10th of November 1915 he filed 
an application on behalf of the judgment- 
debtor praying for an order to set aside the 
sale. 

The third charge relates to Execution 
Case No. 347 of 1914 of the Court of 
the Subordinate Judge of Cuttack. In 
that case ther Pleader filed an execution 
petition on behalf of the decree- holder on 
the 2nd of April 1914; on the 9th of March 
1915 he appeared on behalf of a claimant 
under Order XXl, rule 5S, of the Civil Pro- 
cedure Code whose claim was dismissed 
on the 10th of March 1915. The sale 
was held on the 16th of March 1915, 
and on the 13th of April 1915 the 
same Pleader filed a petition on behalf 
of the judgment-debtors to set aside the 
execution sale. 

In the mortgage suit as well as in the two 
execution cases the Pleader’s father -in law 
was engaged on the opposite side. It is urged 
that the conduct of the Pleader in signing 
the Vakalatnamas and acting for both 
sides in the same case was grossly im- 
proper conduct within the meaning of clause 
(6) of section 13 of the Legal Praotition* 
ers Act. The Pleader’s explanation is that 
he acted carelessly but not with any im- 
proper motive and that in the two execu- 
tion oases, as soon as the matter was 
brought to his notice by the Court, he 
immediately expressed his regret and 
declined to take any further part in the 
case on behalf of the judgment-debtors. Mr. 
Pugh on behalf of the Pleader urges that 
grossly improper conduct within the mean- 
ing of section 13 means conduct involv- 
ing moral turpitude and that it does not 
extend to oases of negligence of the rules of 
the profession such as that with which the 
Pleader has now been charged. Now, 
whatever the rule may be with regard to 
(he other branches of the legal profession, 


so far as Pleaders are concerned, the matter 
seems to have been settled in this Court by 
the decision of the Special Bench in In the 
matter of two Pleaders (1). In that case 
the matter turned upon Order 111, rule 4, 
sub-clause (2), which enacts that '* every 
appointment of a Pleader, when accepted, 
shall be filed in Court and shall be consi- 
dered to be in force until determined with 
the leave of the Court, by a writing signed 
by the client or the Pleader, as the case 
may be, and filed in Court or until the client 
or the Pleader dies or until all proceedings 
in the suit are ended so far as regards the 
client.” It was held by the Special Bench 
in the case above referred to that 
although the Pleader may not have acted 
nut of any improper motive, gross care- 
lessness and disregard of the rules of the 
profession cannot be overlooked and con- 
stitute gross misconduct in the discharge 
of professional duties within the meaning 
of section 13 (b) of the Legal Practitioners 
Act. The Pleader urges in his, explanation 
that he had no intention to defraud any 
person and that in fact neither the plaint- 
iff in the mortgage suit nor the judgment- 
creditors in the execution cases have so far 
raised any objection in regard to his con- 
duct. He further brings it to our notice 
that this proceeding has been initiated upon 
information supplied by a discharged clerk 
of his. We are willing to accept the assur- 
ance of the Pleader that he had no fraudu- 
lent motive, but we cannot accept the ex- 
planation that his disregard of the rules was 
not intentional. In our opinion his disregard 
of the rules was gross and intentional, 
and we do not think that a mere 
warning will have the effect of impressing 
upon members of the Bar in the Mufassil 
the necessity of strict observance of the 
provisions of the law. We are unable to 
accept Mr. Pugh’s contention that in order 
to make the Pleader liable to punishment 
under section 13, it is not sufficient to prove 
that he has intentionally disobeyed the rules 
but that there must be some act involving 
a moral stigma or proof of actual injury 
to a litigant. That in our view is not the 
law as interpreted in this Court. That 


(1) 41 Iiid. Cas. 328; 2 P. L. J. 259; I P. L. VV. 83* 
(1017) Pat. 217; 18 Or. L. J. 808. 
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being so, the only qaestion we have to oon- 
sicler is the punishment which should be in- 
flioted in this particular case. We have 
taken into consideration the fact that the 
Pleader is a young man who at the time 
that he committed the offences had only 
been four years in practice, that he was 
working under the guidance perhaps of his 
father-in-law and that he did not realize 
the gravity of his offence. We think, however, 
that we must impose some period of suspen- 
sion and that a mere warning will not 
be sufficient in this case. We direct that the 
Pleader, Bahu Bir Kishore Rai, be suspend- 
ed for a period of six months commencing 
from the 7th of February 191 S. 

Imam, J. — I agree. 

Thownhill, J. — 1 agree. 

Pleader suspended » 


CALCUTTA HIGH COURT. 

Ois’iL Role No. 138 of 1918. 

March 7, 1918. 

Present: — Mr. Justice Fletcher and Justice 
Sir Shamsul Huda, Kt. 

In the matter of A VAKIL. 

iJrlituml Pi*ocedtitv Code (Ael V of 189S), 195, 

4,7Q^QualHicaiinns tiicutioncd in s. 19n, wfudhet 
incorporated in s. 476— C'o<trf.s* in the Preiiidoucy towns, 
power of, to act under n. 476. 

per Cnriu'n {Fletcher, J,, duhitantc), — Section 476, 
Criminal Procedure Code, docs not apply to an 
offence uonniiitt(.‘d lieforc a Court in prosideney 
towns. Consequently it is not com potent to the 
High Court, aetuig under section 4.7(J, to direct the 
prosociitioii of a person for tlio offence of forgery or 
abotniont of forgery brought to its notice in ilic 
course of hearing an appeal in a Probate case, [p- 667, 
cols. 1 & 2.J 

The qualilicatioiis iiientionod in section 195, Criiiii- 
nal Procedure Code, arc to be treated ns incorporated 
in the provisions of section 476, Criiniiml X*rocodiire 
Code. [p. 6i>7, col. 2.] 

Rule issued against a Vakil. 

FACTS appear from the judgment. 

Mr. A. Sarkar (with him Babas Atulya 
Gharan Bose, Sard Chandra Roy Ohowdhury and 
SatyaCharan Sinha), for the Vakil. — The 
Rule was issued by this Hon’ble Court 
under section 476 of the Criminal Proce- 
dure Code, but it has been held that 
section 476, Criminal Procedure Code, does 
not apply to the case of an offence before 
a Court within the presidency town, but 
the case can only be sent for enquiry or 
trial to the nearest Magistrate of the ffrst 
class. Refers to Kedar Nath Kar v. King- 


[1918 

Emperor (1). Farther the qualifications 
mentioned in section 195, Criminal 
Procedure Code, must be read with section 
476, Criminal Procedure Code. There is 
no doubt some oonMict of decisions on this 
point, but the majority of the decisions 
supports my contention. Refers to 
Jiidunandan Singh v. Emperor (2), Debilal v. 
Dhajadhari Goshami (3). A contrary view, 
however, was taken in Akhil Chandra Sen v. 
Queen-Empress (4). If your Lordships do not 
accept the authorities which support my con- 
tention, the case, I submit, should be referred 
to a Full Bench for authoritative decision. 

JUDGMENT. — This is a Rule issued on 
a Yakil oailing on him to show cause 
why under the provisions of section 476 
of the Code of Criminal Procedure pro- 
ceedings should not be taken against him 
in respect of the evidence given by him 
in Appeal from Original Decree No. 248 
of 1916, or why such other order should 
not be made with reference to the offences 
committed by the said Vakil before this 
Court or brought to its notice in these 
proceedings, as to this Court may seem tit. 
The appeal was heard by myself and 
Mr. Justice Shamsul Huda. It was a 
Probate case, and agreeing with the 
decision of the learned District Judge, we 
found that the Will was a forgery. Sanc- 
tion to prosecute the appellant in the 
appeal had been granted by the lower Court 
and, on the Will or the document said to 
be the Will, the VakiPs name appeared as 
one of the attesting witnesses. The Vakil 
did not give evidence in the Court below, 
nor did he appear before the Commis- 
sioner under the commission issued by the 
lower Court for the purpose of taking bis 
evidence. He stated that the parties had 
informed him that they did not require 
his evidence. We directed him to appear 
before us and with the consent of all parties 
his evidence was taken in this Court. He 
swore that the signature appearing on the 
alleged Will, where his name appeared as 
one of the attesting witnesses, was not his 
signature. We did not agree with that 
view. We bad before us documents which 

(1) 3 C. L. J. 367} 3 Cr. L. J. 329. 

(2) 4 Ind. Cas. 710; 37 C. 250; 14 C. W. N. 330; 10 
C. h. J. 564; 11 Cr. L. J. 37. 

(3) 9 Ind. Cas. 677} 16 C.W.N. 666; 12 Cr. L. J, 

101 . 

(4) 22 C. 1004; 11 Ind. Dec. (ji. ».) 667. 



INDIAN CASES. 


687 


Vol. XLV] 

In the matter of k vakil. 

had been Bled in this Court by him — 
Vakalatnamas — for the purpose of corn pari' 
son and we came to the conclusion that the 
signature apparently was his. Having 
regard to his evidence and the circunistancfs 
of the case, we thought that we should 
not allow the case to rent where it wan, 
more especially no as the person against 
whom this Rule was issued was a person 
practising in this Court as one of the 
qualified practitioners. We, therefore, issued 
the present Rule. 

On the hearing of the Rule, it has been 
objected, first of all, that section 476, 
Criminal Procedure Code, does not apply 
to an offence committed before a Court in 
the presidency town and, secondly^ that 
even if it does the qualification in section 
195) Criminal Procedure Code, niu.st be read 
into section 476 and, therefore, except 
as regards the statements made in his 
evidence, it would not be competent to 
this Court acting under section 476 to 
direct the prosecution of the Vakil for 
the offence of forging or abetting the 
forging of the Will. To deal with the first 
point first, reliance has been placed on the 
decision of this Court in the case of 
Kedar Nath Kat v. Emperor (1), where 
the learned Judge remarked: *'We have 
considered the course which we should 
take in the matter. Section 476 of the 
Criminal Procedure Code doe.s not appear 
to provide for the case of an offence before 
a Court in a presidency town. It empowers 
a Court to send a case for enquiry or 
trial to the nearest Magistrate of the 
first class. But the nearest Magistrate, 
namely, the Presidency Magistrate is not 
a Magistrate of the first class."’ Speaking 
for myself, 1 think that it may be open 
to question whether the nearest Magistrate 
of the first class is not a person who can 
be quite easily distinguished from the nearest 
Magistrate. The nearest Magistrate of the 
first class can be distinguished from all 
other Magistrates surrounding the High 
Court, whether they fall under the dis* 
tinotion of Presidency Magistrates salaried 
or not or Magistrates of a class inferior 
to the first. However, the decision referred 
to is in favour of the Vakil and in my 
opinion, before we can differ from that 
decision, it would be necessary for us to 
send this case for the consideration of the 


Kiill Bench. While 1 follow this decision 
wit!) lie- iUitioii, J tliink in a ease like 
the present, rather than to send the oa.se 
for the decision of the Pull Bench which 
would involve considerable time, it would 
be more convenient to adopt the procedure 
that wa.s suggested in that case and to 
send the oa.se to the Legal Remembrancer 
with the present judgment for such action 
as he may think proper. 

The other point, namely, whether the quali- 
fication mentioned in section 195 ought to 
be read into section 476 is again a matter 
on which judicial decision is not all one 
way. There is the decision in Akhtl 
Chandra Sen v. Queen^Empress (4). It seems 
to follow from the judgment that the 
qualification in section 195 is not to be 
read into the provision.s of section 476. 
But again there is a decision the other 
way reported as Jadunandan Singh v. Em» 
ptror (2). There the learned Judges held, 
whilst recognizing that the course of 
decision was not all one way, that the 
recent decision of this Couit was in favour 
of the view that the qualification mentioned 
in the former section, that is, section 195 
was to be treated as incorporated in the 
latter provision, that is, section 476. The 
same view was taken in the case of 
Dehilal v. Dhajadkari Uoshami (6). Again 
in that conflict of authority, I think it 
would not be right for us in this case, 
specially in a case of this nature, to depart 
from the more recent authorities and to 
hold that the qualification mentioned in sec- 
tion 195 does i.ot apply to section 476. That 
is a matter which, I think, if it has got 
to be determined, ought not to be determined 
in a case of the present nature but in 
some other proceedings where both sides 
are properly represented. 

In the result, we follow the course adopted 
in the case of Kedar Nath Kar v. King^ 
Emperor (l) and direct that the judgment 
and the papers in the case be laid before 
the Legal Remembrancer for enquiry and 
for such action as be thinks proper. In 
the event of the Legal Remembrancer 
desiring to take action in the matter, he 
should apply on notice to the party to be 
proceeded against and stating the result 
of such enquiry for sanction to prosecute. 
The Rule is discharged. 


Rule discharged. 
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CALCUTTA HIGH COURT. 
Criminal Appeal No. 421 of 1917. 

August 14, 1917. 

Present Justice Sir Charles Chitty and Mr. 

Justice Richardson. 

TAHER KHAN and others— Petitioners 
versus 

EMPEROR— Opposite Partt. 

Pc7ial Code {Art XLV of I860;, ns. . *166, 494, 498-~ 
Abduction of married ivoman--'Marrt/\ mean my nf\ 

St'cUou 366 of tho Penal Codc^ applies to the case 
of the abduction of a married woman. The word 
“marry” in this section has the same meaning as 
it has in section 494 of the Code, i. c., the 
going through a form of marriage, whetlmr the 
marriage should prove in fact legal and valid or 
illegal and invalid. 

Criminal appeal against the order of 
the Sessions Judge, Paridpur, dated the 29th 
June 1917. 

Pabus Manmatha Nath Mukerjee^ Amarendra 
Nath Bose and Pankaj Kumar Ganguli, for the 
Petitioners. 

Messrs. Orr and Carnell, for the Crown. 

JUDGMENT. — The four appellants were 
tried before the Sessions Judge of Paridpur 
sitting with two Assessors on a charge 
framed under section 866, Indian Penal 
Code. The Assessors were for acquitting 
the appellants. The learned Sessions Judge 
has convicted them and sentenced them 
each to rigorous imprisonment for two years. 

The actual facts are simple enough. The 
abducted woman Wazidunnessa had been 
living with her husband at Dhubri. On 
her husband’s death she returned as a 
widow to live with her mother Abdunnessa 
at Paikandi in the Paridpur district. 
While there she received a proposal of 
marriage from one Daliladdi. The 
proposal was distasteful to her— Daliladdi 
being an old man with wife and children, 
and she, therefore, refused. She and her 
mother, however, came to the conclusion 
that it was desirable that she should 
marry a man who would reside with them 
and also maintain the mother. She accord- 
ingly, on . the 18th April last, entered 
into a marriage in nika form with one 
Piziraddin. On the following day the four 
appellants with Daliladdi came to her 
house and took her away by force to the 
house of the appellant Mobarak Ali. There 
is evidence that while she was at that 
house, she received another proposal of 
marriage from Daliladdi. 


The abduction took place in broad 
daylight and does not seem to have been 
accompanied with much force or violence; 
but there is no reason to suppose that the 
woman Wazidunnessa went with the appellants 
willingly. Both the learned Sessions Judge 
and the Assessors appear to have been 
agreed n.s to the facts proved in their 
main outline. The Assessors, however, felt 
some difficulty in finding that the intention 
charged, namely, that the woman should 
be compelled to marry Daliladdi against 
her will, had been sufficiently established 
by the evidence. We have been taken 
through the depositions of the witnesses; 
and, having considered those depositions, 
we are satistied that the learned Sessions 
Judge was right in the conclusion that 
the accused abducted the woman with the 
criminal intent necessary to an offence under 
section 366, Indian Penal Code. 

In this Court it is suggested that section 
366 does not apply to the case of the 
abduction of a married woman. It is 
suggested that that might be an offence 
under some other section of the Code, for 
instance section 498, We see no reason 
to doubt, however, that the word marry’ 
in section 366 has the same meaning as 
the same word has in section 494. What it 
means is — the going through a form of 
marriage, whether the marriage should 
prove in fact legal and valid or illegal 
and invalid. If the facts and the law 
applicable to them are as we have stated, 
the question in this case narrows down 
simply to the question of sentence. 

The appellants, as we have said, have 
been sentenced each to two years’ rigorous 
imprisonment. In the oircumstanoes, that 
sentence seems to us to be excessive. If 
we reduce it, however, it is in the hope 
that the appellants will not molest either 
Wazidunnessa or her mother or huslband 
again. If they do so, they may find 
themselves in a worse position than they 
are now. On the whole, we are of opinion 
that the ends of justice will be met by 
reducing tbe sentence passed on each of 
the accused to a sentence of rigorous 
imprisonment for six months; and we order 
accordingly. 

Sentence reduced. 
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MADRAS HIGH COURT. 

Appeal against Orler No. 273 of 1917. 

January 10, 191S. 

Present-. — Mr. Justice 01d6eld and Mr. 

Justice Sadasiva Aiyar. 

MUTHU KARAU VENA ALAGAPPA 
CHETTIAR AND OTHERS — Defendants 
Nos. 2, 4, 5 AND 6 — Appellants 
versus 

KANAKASABAI PILLAI and others— 

Plaintiff and Defendants Nos. 1 and 7 — 
Respondents. 

Procad arc Code {Act F o/ 1908), O. XXI^ri. 
32, 34 — Compromise decree^ breach of terms oJ~“ 
Dama(jeSy suit joVy mnintainabilily of — Cause of action. 

A judginont-dobtor, who does not voluntarily 
satisfy a decroe, doos not commit an actionable 
wrong for whicli tlie decreo-boldor can recover com- 
])(Misatioii by a separate suit. 

Where, therefore, the defendant, w ho was under an 
obligation under the terras of a counrromiso d(u.*roe 
to endorse certain promissory notes in plaintiff’s 
favour, failed to do so, with the result that the 
promissory notes became barred: 

Ileldy that plaintiff’s remedy was to proceed in 
execution under Order XXI, rule 32 or rule 34, and 
not to seek compensation by a Seirarato suit. 

Satatmani Dchec v. halo Krishna y 35 C. 
IIOJ; 12 C. W. N. 614; Kolintavita Mama Afuma v. 
Koh'ntaoiia Haji Kandiy 31 M. 37; 17 M, L. J. 543; 3 
M. li. T. 97 and Qnamzal Huda v. Kamnd N'athy 7 Ind. 
Cas. 248, distinguished. 

Appeal against the decree of the Court 
of the Temporary Subordinate Judge, 
Tanjore, in Appeal Suit No. 74 of 1916, 
preferred against the decree of the Court 
of the District Munsif, Negapatam, in 
Original Suit No. 4 of 1914. 

Mr. 0. V. Anantakrishna Iyer, for the Appel- 
lant. 

Mr. T. Nalasivam Pillaiy for the Respondents. 

JUDGMENT. — This appeal can be dis- 
posed of with reference to only one of the 
grounds taken, that the lower Appellate 
Court erred in its decision in favour of plaint- 
iff’s right to proceed by suit. The Ist defend- 
ant was under obligation, under Exhibit Al, 
a compromise decree, to endorse certain pro- 
missory notes in plaintiff’s favour and to 
execute a power-of-attorney and do other 
things within a fixed time. He did not 
comply with his obligation ; and plaintiff, 
instead of compelling him to do so by process 
under Order XXI, rule 34 or 32, has now 
sued him and the present appellants, certain 
trustees alleged to be in possession of bis 
property, for damages on the ground that 

44 


the notes are now time-barred and worth- 
less. 

The lower Appellate Court has held that 
such a suit will lie on the strength of 
certain authorities, of which (to mention only 
those in which section 47 of the Civil 
Procedure Code of 1908 was pleaded) Sardt^ 
mam Debee v. Bata Krishna ( 1 ) was de- 
cided in special circumstances and Kolintavita 
Mama Amma v. Kolintavita Haji Kandi (2) 
and Quamzal Huda v, Kumud Nath (3) 
dealt with causes of action arising 
subsequently to, and independently of, the 
decree. Here the cause of action is not that 
the notes are barred, but that 1st defendant 
failed to comply with the decree and enable 
plaintiff to sue on them, before they became so 
barred ; and the authorities referred to are 
not in point. In the absence of authority, 
we are not prepared to accept the proposi- 
tion involved in plaintiff’s contention that a 
judgment-debtor, who does not voluntarily 
satisfy a decree, commits an actionable 
wrong, for which the decree-holder can 
recover compensation by separate suit. 
Taking this view, we must hold that the 
suit is not sustainable. 

We have been asked, in the alternative, 
to treat the plaint, as an execution peti- 
tion and to allow the plaintiff to recover 
damages under Order XXI, rule 32. But, 
apart from any objections to such execu- 
tion on its merits, we are not, in view of 
the delay, after which this relief has been 
claimed, and the course of the litigation, 
prepared to use our discretion to do so. 

The result is that the appeal is allowed, 
the suit being dismissed with costs through- 
out. 

M, c. P. 

Appeal allowed, 

(1) 36 C. 1100; 12 0. W. N. 614. 

(2) 31 M. 37; 17 M. L. J. 543; 3 M. L. T. 97. 

(3) 7 Ind. Gas. 248. 
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BISIRUDDIN V, SADHU TlMTl. 

CALCUTTA HIGH COURT. 

Civil Rule No. 85 of 1918. 

February 18, 1918, 

Present: — Mr. .Justice Riohardson 
and Mr. Justice Walmsley. 

Sheik BASIRUDDIN— Plaintiff- 
Petitioner 
versus 

Sheik SADHU TANTI — Defendant — 
Opposite Party. 

Ciril Proccdu-rr Codr (Art T of 1‘JOS;, O. IK, r. 13, 
Q.KIjIIIii', 1 («l) — Coniproinisr drcrrr, nppliration to 
set iisidr, htj ftcrsoH. not pnrtu tit drcror, nature of'-^ 
Application rejected — App(.'(d„ 'whether lies. 

Per Coriain {lliehardson, .1., duhifanle). An applica- 
tion to set asido conijiroiuise decree on the ‘ground tliat 
the applicant was no ]):iri.y lo f lie eonij)roniise ainl 
that li(3 had given no auLliority to file the petition of 
compromise, is an application Avithin the seopi’! of 
Order JX, rule 13, Civil Procedure Cod(‘. An aj>peal 
lies from an order refusing such aiiplical ion. 

Rule against the order of the District 
Judge, Midnapore, in Miscellaneous Appeal 
No. 169 of 1917. 

FACTS appear from the judgment. 

Babu Jyotish Chandra Jlazra, for the 
Petitioner. — Upon the admitted facts of the 
case the proceedings in question were not 
and could not bo proceedings under Order 
IX, rule LJ, of the Civil Procedure Code 
as they purport to be, and so the appeal 
to the lower Appellate Court was not 
competent. The decree, as it stands, shows 
that it was passed on consent. So the 
remedy of the opposite party is not by 
way of an application under Order IX, 
rule 13. The opposite party wants to 
impeach the decree on the ground of 
fraud. Therefore, his remedy id either to 
bring a regular suit for setting aside the 
decree or to apply under Order XLYII, rule 
1 of the Civil Procedure Code. The case 
of Damo'iar Misra v. llirnashi ISaik (Ij 
is in my favour. See also the case of 
Jlemmo Mayee Dayee v. Watson Sr Go, (2). 

Babu Sarada Charan Maity, for the 
Opposite Party. — The defendant has got 
three remedies, lie is not confined to the 
two mentioned by my learned friend on 
the other side. The petition to the Munsif 
is capable of being dealt with as an applica- 
tion for setting aside an ex pirte decree 
under Order IX, rule 13, and it was so 
treated in this case. Therefore, the appeal 

(1) 27 Iml. Cas. 221, U. V/. N. IIS. 

(2) 14 W. R. 299. 


to the District Judge against the order 
of the Munsif rejecting the application for 
setting aside the ex parte decree was com- 
petent. Refers to Koroona Moyee Dossen v. 
Nubo Kishore Sein (3), Bholai Naskar v. 
Alach Naskar (4), Golab Kotr v. Badshah 
Bahadur (5). 

Babu Jyotish Chandra Hazra, in reply. — 
The ruling in Damodar Misra v. Hirnashi 
Naik (l) is the latest case on the point 
and supports my contention. If your 
Lordships do not agree with the view taken 
in Damodar Misra Hirnashi Naik (1) the 
case should be referred to a Full Bench. 
JUDGMENT. 

Richardson, J. — The petitioner in this 
Rule brought a suit against the opposite 
party and others. In that suit a petition 
of compromise was filed, to which the 
opposite party was apparently a party. 
Accordingly a consent decree was made 
founded on the petition. When the petitioner 
took steps to execute the decree, the opposite 
party applied to the trial Court to set 
aside the decree on the ground that as 
against him it was an ex parte decree. 
The learned Munsif on the merits refused 
the application. The opposite party then 
appealed to the District Judge, who took a 
diilerent view of the facts and set aside the 
decree by his order of the 4th January 
1918. That order is the subject-matter 
of this Rule, It is contended that the 
proceedings were not proceedings under 
Order iX, rule 13, as they purport to be 
and that the appeal was incompetent. 

Now it is not disputed that it was open 
to the opposite party to apply to the trial 
Court to set aside the compromise decree 
on the ground that he was no party thereto 
and that he had given no authority to file 
the petition of compromise. The question 
is, what is the nature of such an applica- 
tion. Is it an application to the Court in 
its inherent jurisdiction or is it an applica- 
tion within the scope of Order IX, rule 13. 
It appears to have been held in the oases 
of Koroona Moyee Dcssee v. Nud)o Kishore (3) 
and Bholai Naskar v. Alach Naskar (4) 
that it is open to the Court to deal with 

(3) 6 W. R. Mis. 3G 

(4) 3 0. L. J. 168. 

(5) 2 hid. Chs. 129; 13C. VV. N . 1 197; 10 C. L. J. 420 
at p. 440. 
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saoh an applioation as an application to 
set aside an ex parte decree. The case of 
Ilemmo Mayee Tfayee v. WaUon Co. (2) 
lias perhaps an opposite tendency but that 
case was distinguished in the case of 
Bholai Naskar v. Alack Naskar (4), The 
subsequent case, however, of Darnodar Misra 
V. Hirnaski NaikiX) is in direct conflict with 
the decision in Bholai Naskar v. Alack 
Naskar (4). It was held in Damodat Misra^s 
case (1) that a petition to set aside a consent 
decree, obtained in circumstances similar to 
those which exist in the present case, could 
not be treated as a petition under Order 
IX, rule 13. Speaking for myself, if there 
had been no previous decisions, 1 should have 
preferred to adopt the view expressed in 
that case by Mr. Justice Stephen and Mr. 
Justice Mullick. The previous oases, how- 
ever, were apparently not brought to their 
notice. There is also this to be said that 
the case of Bholai Naskar v. Alack Naskar 
(4) has been cited with approval in the 
subsequent oases of Kunjo Bekari Gk:>se v. 
Durgamoni Dassi (6) and Golah Koer v. 
Badskah Bahadur (5). In the circum- 
stances regard being liad to the state of 
the authorities on a question which is one 
of procedure and not of principle, 1 think 
we ought to follow the decision in the 
case of Bholai Naskar v. Alack Naskar (4). 
If the applioation to the Munsif was capable 
of being dealt with under Order IX, role 
18, then an appeal lay to the District 
Judge from the Munsif ’s order rejecting 
the application and the District Judge’s 
order cannot be successfully challenged on 
the merits. We cannot go behind the Dis- 
trict Judge’s finding. 

The result, therefore, is that this Rule 
must be discharged with costs, one gold 
mohur. 

Walm^lef, J, — I agree that the Rule should 
be discharged. I only wish to add that 
I do not share my learned brother’s pre- 
ference for the view expressed in the case of 
Darnodar Misra v. Hirnaski Naik (1). 

llule discharged, 

(6) 3 C. L. J. IGO at p. 103. 


PATNA HIGH COURT. 
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off from the executant by a pardah. fp. 093, eol. 1. J 

Tliti onus of ]>roving the bona fides and validity 
of :i gift executed by a pardanashin lady lies U|i()n. 
those seeking to elaim uiitlor it. They must point 
out and prove tin? cireunist.'iiiees connected with tho 
transaction, [p 693, col. 2.] 

Ill an ordinary mortgage suit, title paramount to 
and inde]»en(Iont of tho mortgagor is not a nocessary 
issue and should, as far as possible, bo cxtdiidod from 
the trial of tho suit, but tliat is not an absolute 
principle wliich sliould ap])ly to the circumstances 
of each ease. VVliere the leaving of such, an issuo 
iiiid(?tormined would lead to inconvenience or hfird- 
ship, it is proper that it should hs tried in a mortgage 
suit, fp. 698, col. l.J 

Appeal from a decision of the Subordinate 
Judge, Purnea, dated the 15th February 
1915. 

Messrs. Sultan Ahmad and Khurshed 
Hasnain, for the Appellant. 

Messrs. U, L, Dutt and H. N, Singh^ for 
the Respondents. 

JUDGMENT. 

Miller, C. J. — This is a first appeal 
from a judgment of the Subordinate Judge 
of Purnea, dated the 15th February 1915. 
The plaintiffs in this case are money- 
lenders and they instituted a suit on the 
22nd September 1913 against the defend- 
ants to recover a sum of Rs. 6,435- 8*0, 
being the principal and interest due on 
a mortgage bond dated the 8th May 1909, 
under which certain properties of the 
executants of the bond were hypothecated 
to secure a loan of Rs. 3,000 advanced 
by the plaintiffs. The executants of the 
bond are three ladies. They were the 
widow and two daughters of Ausaf AH 
Khan, who died in or before the year 1908 
leaving two widows, three sons and two 
daughter!, who auccoodod to his property 
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the widows taking a 1 anna share, the 
daughters one- ninth of the balance and 
the remainder going to the sons. The 
estate of Ausaf Ali Khan was somewhat 
encumbered and he left other debts besides 
money due on mortgages. These ladies 
who suooeeded in part to his estate 
found it necessary to borrow a sum of 
Rs. 3,000 to pay the rent due for their share 
of the estate in order to save the Patni 
Mahals which had been advertised for sale 
by the Zemindar, and there can be no 
doubt that the mortgage by which they 
hypothecated a part of their property to 
secure the loan was a bona fide transaction 
and justified by the necessities of the 
case. The widow and two daughters 
af Ausaf Ali Khan who executed the 
mortgage in favour of the plaintiffs were 
Musammat Mahmoudanissa the widow and 
Musammat Ekbahnissa and Musammnt 
Syedanissa the daughters. Syedani^sa i^^ the 
defendant No. 1. Mahmoudanissa and Ek- 
balanissa died before the suit was instituted, 
the widow having before her death made 
over her property to Ekbalanissa who 
herself died sometime towards the end of 
1912. The other defendants in the suit 
are the heirs of Ekbalanissa. Defendant 
No. 2, Zakir Raza, is her fon by her 
first husband Mohsin Raza, who died in 
1908. Defendant No. 3, Roshinara, is her 
daughter by her second husband, Yusuf 
Raza, whom she married in 1909. De- 
fendant No. 4 is her second husband 
himself. There is another member of this 
family, named Nawab Afrosanissa Begum, 
who may be conveniently introduced here as 
she played a conspicuous part in the events 
which led up to the defence of the suit 
by defendant No. 2. Zakir Raza, the infant 
son of Ekbalanissa, who is the only one of the 
defendants who has appeared to contest the 
suit. Afrosanissa was Ekbalanissa^s mother- 
in-law, being the mother of her first hus- 
band and the grandmother of Zakir Raza 
defendant No. 2. In 1913, she was appoint- 
ed guardian of Z^kir Raza by the District 
Judge. 

The payment of the principal and interest 
on the mortgage bond having fallen into ar- 
rears, the present suit was instituted against 
the defendants and as already stated 
none of the defendants contested the suit 
except Zakir Raza, a boy of some 8 or 9 


years at the time when the suit was institut- 
ed who was sued through his guardian Afrosa- 
nissa. His defence was, firsts that the mort- 
gage bond was invalid as it was not executed 
in the presence of two witnesses, and secondly^ 
that Ekbalanissa his mother had transferred 
to him her whole interests in her father’s estate 
including the mortgaged property by a hiha- 
bil-ewaz, dated the 17th July 1908, that is some 
10 months earlier than the mortgage deed. 
The validity of the hiba-bil-ewaz was dis- 
puted by the plaintiffs. The Subordinate 
Judge found that the mortgage deed was 
duly executed and attested. He also found 
that the deed of gift was not a getiuiue 
document, there being no bona fide 
intention to transfer the possession of the 
property to the donee, and that the whole 
object of the transaction was to defraud 
the creditors of Ausaf Ali Kiian wJiot-e 
estate he said was heavily encumbered. 
He was further of opinion that the three 
mortgaged properties were not in fact 
included in the deed of gift as they 
were mt specifically mentioned in that 
document. 

The only properties with which we are 
concerned in this appeal are the share 
which Ekbalanissa inherited from her father 
in the three mortgaged properties which 
are specified in the mortgage deed at 
page 5 of the paper-book and which 
Zakir Raza claims as his own by virtue 
of the hiba hil ewaz. The other mortgagors 
VI ere content to let judgment go against 
them. 

This appeal was argued at con- 
siderable length both as to the facts 
and as to the law and several points of 
law were argued before us, but as we 
have arrived at a clear conclusion on 
the facts of the case it is not necessary 
to deal with all the points of law 
which were raised by the respondents 
upon the assumption that a different con- 
clusion of fact might be arrived at. As 
to the first point, I think the evidence was 
sufficient to justify the finding that the 
mortgage bond was duly executed and 
attested. It is true that the Subordinate 
Judge treated the scribe Sheo Nandan Das 
who wrote the bond and signed it as such 
as if he were one of the attesting wit- 
nesses to the bond. He gave evidence and 
said that the bond was executed in bis 
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presenoe and that he saw the ladies sign, 
but he said that he signed it as Katib 
and not as a witness. But apart from 
him there were six people altogether who 
signed the mortgage bond as witnesses. 
Some of them have sinoe died, but one 
of them Murad Buksh gave evidence as 
to the execution and there were in addition 
five other witnesses called on behalf of the 
plaintiffs who supported the plaintiffs’ case. 
The story told by the plaintiffs* witnes- 
ses agreed in all material respects. It 
was to the effect that the bond was 
executed by the ladies in the presenoe of 
Murad Baksh, who was himself inside the 
room where the transaction took place and 
inside the Pardah actually in the presenoe 
of the execucants at the time the deed 
was executed. The other attesting witnes- 
ses were on the other side of the Pardah 
on the verandah. The bond was read over 
and explained to the ladies. Ekbalanissa 
signed her own name and also that of 
Mahmoudanisea, who was illiterate and who 
made her mark by a thumb impression, 
Leakat Hussain, who was the husband of 
the other lady Syedanissa, signed the bond 
on her behalf as her guardian and he 
was also present inside the Pardah when 
the bond was executed by the other two 
signatories. He then took the deed to the 
other side of the Pardah and signed it himself 
on behalf of Syedanissa in the presenoe of 
the attesting witnesses, who then signed 
the document. The scribe Sheo Nandan 
was outside the Pardah, but says he caught 
hold of it as it was dangling in the air 
and saw more or less what was going on 
inside. He corroborates Murad Baksh as to 
the manner in which the deed was executed. 
In the case of a document executed by a 
Pardanashin lady it is not necessary that the 
witnesses should be actually inside the Pardah, 
and there is ample authority to the effect 
that they are deemed to be present at the 
execution of the document in such a case 
although they may be screened off from the 
executant by a Pardah. The evidence in the 
present case is, in my opinion, quite euflBoient 
to prove the proper execution of the deedp 
and that it was attested by at least two 
witnesses other than the scribe Sheo Nandan. 

The second defence based upon the hiba-hiU 
ewoLZ must also, in my opinion, fail. It is 
well established that the onus of proving 


the bma fides and the validity of a gift of 
this nature executed by a Pardanashin lady 
lies upon those seeking to claim under it. 
It appears that Ekbalanissa was living with 
her own people at her late father’s house in 
the Purnea district when she heard of her 
husband’s illness. She at once proceeded to 
Lucknow where her husband resided and 
arrived only in time to find him dead. She 
remained at Lucknow under the care of her 
mother-in-law and within one or two months 
of the date of her husband’s death the 
hiba-hil-ewaz was executed. It purported 
to transfer the whole of Ekbalanissa’s interest 
in her late father’s estate together with a 
plot of land which she had purchased at 
Lucknow to her son Zakir Baza, and so far 
as the evidence goes there is nothing to 
shew that she had any other property at 
that time. If that is so, the effect of the 
transfer would be to leave her practically 
penniless. It is suggested, possibly with some 
force, that a lady in her position would in 
all probability be in possession of oorsider- 
able jewellery and other effects. That may 
be so, but I have only to observe that in 
the present case there is no evidence at all 
to that effect and 1 may point out that it is 
for those who are seeking to take the 
benefit of a gift of this sort to prove clearly 
that the gift was a bona fide and valid 
document. One of the questions which 
is material in oases of this sort is whether 
the gift in fact transferred all the property of 
the donor or a portion only. 1 do not wish 
to imply that that question is one which 
in itself and alone would determine the 
matter. But it is one of those facts which 
are always taken into consideration and as 
I have already said, it is for those setting 
up the deed to point out and prove what 
the circumstances connected with the 
transaction were. Reading the evidence 
in this case, it seems to me that 
the influence of Ekbalanissa’s mother-in-law 
Afrosanissa is apparent at every turn. 
The three witnesses to the deed were rela- 
tions of Afrosanissa. Wazir Bahadur 
was her sister’s husband. Ahsan Raza was 
her son, a boy of 12 or 13 years. Mirza 
Inayet Hussain was her Mukhtear-am 
or general agent and her brother’s brothei- 
in law. The deed itself was written at 
the instance of Inayet Hussain and on 
bis own admission he never consulted 
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EkbalATiissa about it or had any oonverea- 
tion with her in regard thereto. Moreover, 
the whole transaction seems to have been 
conducted in secrecy and in a hurry. 
None of the neighbours and none of 
Ekbalanissa’s own people knew anything 
about it either then or for a long time 
afterwards. Ekbalanissa had no independ- 
ent advice nor was any lawyer consulted. 
The consideration for the gift was a 
diamond ring provided by Afrosanissa and 
which no doubt was handed over formally 
to Ekbalanissa, but what happened to it 
afterwards is not known. The deed itself 
is careful to describe the transferred 
property as the whole interest of Ekbalanissa 
in her father's estate, but the speoiBcation 
of the properties transferred is incomplete 
and inaoeurate and no Tanzi numbers are 
given. The Sub- Registrar before whom 
the deed was registered was not called as 
a witness. It is true, as has been pointed 
outf that one of the witnesses called 
on behalf of the defendants, who was the 
scribe who wrote out this deed, does say 
that when the deed was registered he 
read it out to Ekbalanissa in the presence 
of the witnesses, Ekbalanissa being at that 
time behind the Pardah — she is said to have 
s^igned it. That is, except for the state- 
ment on the registration itself made by 
the Registrar, the only evidence there is 
that this deed was ever read over to or 
explained to Ekbalanissa and it does not 
appear that this wdtnes.s, the scribe who 
read over the document to Ekbalanissa, 
was personally acquainted with her. Afro- 
sanissa was the only person who is alleged 
to have discussed the matter at all with 
Ekbalanissa, and she no doubt could have 
given very useful and material evidence 
as to the state of mind of Ekbalanissa 
before and at the time when this deed 
was executed, but she for some reason which 
has not been explained has not given 
evidence in this case and, therefore, we 
have not had the advantage of hearing 
from anybody anything to shew what was 
the real state of mind of Ekbalanissa or 
any evidence to shew that she had ever 
expressed any intention of executing a 
deed of this sort or that she ever fully 
appreciated what the effect of it was. 
The deed itself recites that the gift is 
made to Zakir Baza, a minor of tender 


years, through his pateral grandmother 
and guardian Nawab Afrosanissa Begum, 
and it continues in this way: the 

donor have put in my place the donee 
through the aforesaid guardian in possession 
and occupation of the gifted property and 
1 shall get recorded the name of my son 
aforesaid donee in the Purnea Colleotorate 
in the columns of Zemindars and Patnidars 
by getting my name removed therefrom.” 
It may be observed here that according 
to the Muhammadan Law Afrosanissa was 
not in fact the natural guardian either of 
the person or property of her grandson, 
nor had she at that time been appointed 
guardian. The natural guardian of his 
property would be his paternal grandfather, 
who was alive and living apart from his 
vife Afrosanissa. It has been stated by 
the learned Vakil on behalf of the defend- 
ant that the grandfather, Afrosanissa’s 
hosband, was of unsound mind but there 
is no evidence of this before ns, 
and even if it is so Afrosannissa was 
not the natural guardian of her 
grandson. This matter is perhaps not one of 
very great importance, and I would not refer 
to it but for the fact that when the de- 
fendants were confronted with the argument 
that Ekbalanissa’s subsequent conduct in 
dealing with the property after the 
hil-ewaz had been executed was entirely 
inconsistent with that of a person who 
had transferred her property, because she 
both sold and mortgaged parts of 

the property in her own name, they 

asked us to treat this dealing of the pro- 
perty by Ekbalanissa as if she were herslef 
the guardian of her child. If that is so, it seems 
to me that it is entirely inconsistent with 
the statement in the deed itself that 
Afrosannissa was the guardianof Kkbalanissa’s 
infant son. Although the deed recited 
that the son’s name will be recorded in 
the Colleotorate and in the columns of the 
Zemindari and Ekbalanissa’s name will be 
removed therefrom, no attempt was made at 
any time to transfer the property to the 
name of Zakir R,aza in the Colleotorate at 
Purnea or in the Zemindar's sherista, al- 
though Ekbalanissa returned to Purnea a 
few months later and resided there until 
her death in 1912. It was contended, as 
1 have already said, that Ekbalanissa* re. 
mained in possession of the property as 
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guardian of her son, but even she was 
not the legal guardian of his property, 
and there is evidence that she was in pos- 
session as owner and not as guardian of 
Zakir Raza and that she made her own 
collections separately from her co-sharers, 
and indeed the whole of Ekbalanissa's 
subsequent actions point to the conclusion 
either that she was not aware of the 
effect of the deed that had been executed 
or that she never had any real intention 
of transferring the property, either of 
which findings would be fatal to the 
validity of the gift. No accounts 
were kept on behalf of the transferee by 
Ekbalanissa or by anybody else and parts 
of the property were sold in January 1912 
by Ekbalanissa and her co-sharers for a 
sum between Rs. 19,000 and Rs. 20,000 
in order to pay off mortgage and 
money decrees of an earlier date, and the 
Kabalas by which this property was 
transferred described Ekbalanissa as the 
owner of her share of this property and so 
far from making any mention of the hlha^ 
htl ewaZf they recited that except for the 
mortgage to pay off which the proceeds 
of the sale were utilised, no transfer in 
respect of the land in question had been 
effected by way of sale, gift, mortgage, etc., 
of any sort at any place, and the property 
was transferred to the possession of the 
vendee. The Subordinate Judge found that 
the estate of Ausaf Ali Khan was heavily 
encumbered at his death and he found 
inter alia that the hiba-hil-ewaz was 
executed in order to defraud or delay the 
creditors of Ausaf Ali Khan. There is 
some justification on the evidence for 
arriving at this conclusion, but how far that 
finding may possibly be justified is a 
matter of opinion. There certainly was 
evidence that the estate was encumbered 
to a considerable extent, hut I am 
not inclined to base my decision 
upon such a finding. There may have been 
some such motive in the mind of Afrosan- 
nissa which induced her to bring about the 
transfer, but I am not satisfied that Ek- 
balanissa was any party to any such pro- 
ceeding, that is to say, that Ekbalanissa 
herself ever had any intention of execut- 
ing this deed with a view to defeating 
the creditors. It does appear to me, however, 
after a careful review of the whole of the 


nos 

evidence, that the defendants have entirely 
failed to discharge the burden which is 
upon them of making out that Ekbalanissa 
knew and appreciated the effect of the deed 
or that she ever had any intention of pass- 
ing the property to her son. At the time in 
question she was a young woman. Her exact 
age is a matter of conjecture, but probably 
she was not much more than about 20 
years old. The circumstances under which 
she found herself when she arrived at her 
mother-in law’s house were calculated to cause 
her acute mental distress, her husband hav- 
ing just died. She had none of her own 
people to consult with or advise her, no 
legal advice was taken and the only per- 
son who is alleged to have spoken to her 
on the subject of the gift was her mother- 
in-law Afrosannissa, who, as I have said, 
has not been called as a witness and whose 
interest it was to see that her grandson 
was provided for even at the expense of 
the mother. Her motives are not far to seek. 
Ausaf Ali Khan’s estate was to some extent 
at all events encumbered and there were 
money debts in addition. Moreover, Ekbal- 
anissa was a young woman who might marry 
again and liave other children, as in fact 
happened before her death. Then again the 
hurry in which the whole thing was rushed 
through within two months at most of her 
husband’s death, the secrecy attending the 
transaction, the absence of legal advice or 
assistance which is apparent from the care- 
less manner in which the deed is drafted, 
are matters calculated to oast considerable 
suspicion upon the h'jna jides of those 
responsible for the transaction. No explana- 
tion is given of any of these matters and 
Afrosannissa, whose agent took a leading 
part, no doubt by her instructions, in carrying 
the matter through, is not called as a witness 
and the conduct of Ekbalanissa in dealing 
with the property after the deed was exe- 
cuted is entirely inconsistent with that of 
a person who liad knowingly transferred her 
property to another. 1 have no hesitation in 
holding that the defendants have failed 
to discharge the burden of proving that the 
deed of gift was a bona iide document or 
that the donor ever had any intention of pass:- 
ing the property therein referred to. 

As 1 said at the beginning of tliLs judg- 
ment, there were other defences raised by 
the respondents upon the assumption 
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that the faots might be found in favour 
of the appellants. I have already said 
that in my opinion there was no inten- 
tion on the part of Ekbalanissa to defraud 
or defeat her creditors and I need not deal 
further with that point, but the main con- 
tentions of the respondents in addition to 
those which 1 have already mentioned were 
that the gift was invalid, as no sufficient 
specification of the properties had been made 
in the document, that is to say, no sufficient 
specification of the mortgaged properties 
had been set out in the deed of gift 
and that in fact the mortgaged properties 
were not shown to have been included in 
the hiha-hihewat and that under the 
registration law such specification is 
necessary, and in these circumstances the 
document must be taken not to have been 
duly registered and cannot affect the mort- 
gaged properties. The only other point of 
any substance which was taken was that the 
deed of gift itself was void under the Muham- 
madan Law of Moosha, on the ground that 
there was confusion of the property. Hav- 
ing regard to the finding of fact at which 
1 have arrived in this case it is unneces- 
sary to deal with these points. 

There is one other matter which 1 think I 
ought to deal with before concluding this 
judgment. It was contended, as 1 have 
said, that Ekabalnissa was really after the 
execution of this deed in possession of 
the property as guardian of her minor son 
and that her action in executing the two 
sales of a portion of ihe property, which 
it is contended had been transferred to 
him, was done by her on his behalf as 
his guardian, and that these sales were 
legally justified on the ground that they 
were made in order to pay off the debts 
which were due either under mortgages 
on the property or for money decrees 
obtained against the estate of Ausaf Ali 
Khan and that in either case she would 
be perfectly justified in selling the property 
to carry out that purpose, that the minor 
son would be bound by it and, therefore, 
that there was nothing inconsistent in 
her attitude in effecting these sales with 
the suggestion that she had in fact 
transferred the property to her son. Once 
that proposition is accepted, it becomes 
quite clear that the mortgage in question 
in this suit, which was executed in order to 


raise money to pay the rent of the property 
then due, would be equally binding upon 
the minor Zakir Raza and, therefore, on 
that ground alone it would be obvious that 
Zakir Baza could have no defence to this 
action brought on the mortgage bond. 
On realising where the result of their 
contention led and that if the dealings of 
Ekabalanissa were justified on the gound 
which 1 have mentioned the defendant 
No. 2 would have no just grounds for 
opposing the mortgage deed, at a late 
stage in the proceedings we were asked to 
deal with the matter solely upon that ground 
and to confine our decision to dismissing 
the suit on that ground only, and not to 
determine the question of whether or not the 
hiha*hiUewQz was a valid document. We 
were asked to pass a dnoree merely in 
favour of the mortgage suit without decid- 
ing whether the hiba-hihewaz was a valid 
document or not. But as from the very 
start one of the issues in the case has been 
whether Ekbalanissa made a gift of her 
property to defendant No. 2, a point which 
the plaintiffs were quite justified in asking 
to have determined as it was a matter set 
up by the defendants themselves and as the 
greater part of this appeal has been argued 
upon the question whether or not this gift 
to defendant No. 2 was a valid instrument, 
1 do not feel inclined now to dismiss that 
part of the case from consideration and 
merely to grant a decree without deciding 
the matters which have been raised both 
in the Court below and on appeal before 
us. To do so would, in my opinion, merely 
be encouraging fresh litigation upon a ques- 
tion of fact which has been raised and 
thoroughly disoui^sed in the present suit, and, 
therefore, 1 think that in this suit we are 
entitled to come to a conclusion upon the 
question of validity or otherwise of. the 
hih»bil-ewaz. In my opinion this document 
cannot stand and this appeal should be dis- 
missed. 

There is only one other matter which I 
wish to say a word about, and that is as 
to the form of the decree in the Court 
below. By the judgment of the Subordinate 
Judge the suit was decreed with costs 
and he ordered that the defendants to pay 
the plaintiffs this day six months what 
will be found due on the bond on taking 
an account with interest at the bond rate 
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daring the period of grace on the principal 
sam, and the decree which issued in pur- 
suance of that judgment is in the same 
form. It was pointed out to ns that in 
awarding interest at the bond rate the 
learned Subordinate Judge has taken no 
account of the period between the time 
when the suit was instituted and the date 
of the judgment. This is obviously an 
oversight on his part, and we think it 
ought to be rectified and the decree ought 
accordingly to he in a somewhat modified 
form. It should be ordered that the suit 
be decreed with costs and that the defend- 
ants pay to the plaintiffs within six months 
from the date of the decree of the Sub- 
ordinate Judge such sum as shall be found 
due on the bond on taking an account 
with interest at the bond rate from the 
date of the suit to the expiry of the period 
of grace on the principal sum and after 
the period of grace the aggregate amount 
will bear interest at 6 per cent, per annum. 
Coats will also bear interest at 6 per cent, 
per annum throughout. In default of pay- 
ment as directed, the mortgaged properties 
should be sold and the sale-proceeds applied 
to the satisfaction of the decree according 
to law. The present appeal will be dis- 
missed with costs. The respondents will 
also get their costs on the principal sum 
and interest found due between the date 
of institution of the suit and the date of 
the decree in the lower Court. 

JwAiiA Prasad, .1. — 1 do not think 1 can 
usefully add to the judgment of the 
learned Chief Justice just delivered. 

The suit out of which this appeal has 
arisen was an ordinary suit to recover 
sums due, principal and interest, on 
a mortgage bond, dated the Hth 
May 1909. Defendant No. 2, who is 
the appellant here, Zakir Ra/a, was 
impleaded as a party to the mortgage suit 
on account of his having inherited some 
shares in the mortgaged property from his 
mother Ekbalanissa. In the plaint there is 
no reference to the deed of gift set up by 
defendant No. 2, nor is there any mention 
of his having been made a defendant on 
account of hi.s occupying any other capacity 
than that of an heir to Ekbalanissa. The 
other heirs of Ekbalanissa did not enter 
any appearance. Defendant No. 2, the 
appellant, in his written statement set up 


a title independent of the mortgagor Ek- 
balanissa, executant of the bond. He as- 
serted that he was in possession of the mort- 
gaged property on the strength of a deed 
of gift executed by his mother Ekbalanissa 
long prior to the mortgage bond in suit. 
The deed of gift was dated the 17th July 
1908. The defendant, therefore, raised issue 
No. 2 set forth in the judgment of the 
Subordinate Judge, viz., ** whether Ekbala- 
nissa made a gift of the property to 
defendant No. 2 as alleged by him, and 
if so, was the mortgage bond binding upon 
defendant No. 2.** This issue was seriously 
pressed by tho defendant No. 2 and 
elaborate evidence to prove the hiha hiU 
ewnz and his title to the mortgaged pro- 
perty based upon that hiha was offered 
in the Court below. Upon the trial of 
that issue the learned Subordinate Judge 
held that the hiba set up by the defend- 
ant No. 2 was not an operative document 
and that it was not executed by Ekbal- 
anissa with a view to transfer any interest 
in the property conveyed by the deed, 
and that defendant No. 2 was not in 
possession of the property on the strength 
of that deed. In the present appeal before 
us the same point was rtrenuously 
urged by the learned Counsel appear- 
ing on behalf of the appellant. It 
was not at all suggested in the course of 
the long address of the learned Counsel on 
behalf of the appellant that the said issue 
was improper and irrelevant and that it 
should not have been tried by tlie Court 
below and that we in appeal ought to refuse 
to determine it. Only yesterday the 
learned Vakil who appeared for the appel- 
lant on account of the absence of his Counsel, 
while replying to the arguments for the 
respondents, for the first time urged that the 
issue should be expunged from the record 
and that an ordinary decree based upon the 
mortgage bond should be given without any 
determination of the title of the defendant 
based upon the hiba set up by him. It is 
impossible to concede to the contention of 
the learned Vakil at this stage and to ignore 
the hiba set up by defendant No 2. Accord- 
ing to the plaintiff he inherited a portion of 
the mortgaged property from bis mother 
Ekbalanissa and had necessarily to be made 
a party to the suit. He, however, claimed to 
have acquired the property by virtue of a 
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deed of gift executed by Ekbalanissa in 1908, 
and it was for him in the first instance while 
filing his written statement to take up the 
position of an heir of Ekbalanissa or to stand 
upon the deed of gift set up by him. Hav- 
ing chosen the latter position, it was in- 
cumbent on the Court to decide that 
position in order to give effect to the 
mortgage decree that was to be passed 
in the case, so that the purchasers in 
execution sale might not be in doubt or 
difficulty as to the title to the property 
in suit. I am quite alive to the principle 
that in an ordinary mortgage suit, 
title paramount to and independent of 
the mortgagor is not a necessary 
issue and should, as far as possible, be 
excluded from the trial of a mortgage suit, 
but that is not an absolute principle which 
should apply to the circumstances of each 
case. Where the leaving of such an issue 
undetermined would lead to inconvenience 
or hardship, it is proper that it should 
be tried in a mortgage suit. This was 
the view taken in the case of Hare Krishna 
Bhowmik v. Robert Watson and Co, (I). 
The facts of that case apply to those of 
the present case. I, therefore, agree with 
the learned Chief Justice that the issue 
raised by the defendant No. 2 was properly 
decided in the Court below and should as 
well be decided by us in this appeal. 

The defendant set up a title derived from 
a deed of gift executed by Ekbalanissa. 
There can hardly be any question that 
it was for him to prove that the deed 
was validly executed and was intended 
to transfer the property to him. The 
evidence on the point has been summarised 
by the learned Chief Justice and 1 need 
hardly repeat it. Suffice it to say that it 
has not at all been proved in this case 
that the document was read over and 
explained to Ekbalannissa, or that she 
executed it knowing fully the effect of the 
transfer of all the property then held 
by her, in favour of her son defendant 
No. 2, A faint attempt was made to prove 
it from the evidence of Syed Muhammad 
Nawab, witness No. 3, the scribe of the 
deed. This man belongs to the Registra- 
tion Department and his profession is that 
of a scribe. He admits in his evidence 

(1) 8 C. W, N. 365. 


that Ekbalanissa did not appear before him, 
nor did she hold any conversation with him. 
He, therefore, is not competent to prove that 
the document was explained to Ekbalanissa. 
Nawab Wazir Bahadur, witness No. 1, examin- 
ed by commission on behalf of the defendant, 
a relation of Ekbalanissa, was the proper 
person to prove the reading over of the 
document and the explanation of it to 
Ekbalanissa. He does not say a word 
about it. Ahsan Raza, another witness to 
the deed who is referred to as having 
been present when the document was read 
over and explained to the Musammat, 
was not asked a single word about it. 
Afrosannissathe mother-in-law of Ekbalanissa, 
the only competent person who could 
prove the oiroumstances connected with 
the execution of the deed, has not been 
examined at all. It has, therefore, not at 
all been proved in this case that the 
document was properly executed by 
Ekbalanissa after fully understanding its 
nature and effect. 

In the deed of gift the grandmother 
Afrosannissa is said to be the guardian 
for the purposes of the deed. The mother 
Ekbalanissa knew full well that under 
the Muhammadan Law she had no right 
to be the guardian of the property of 
her minor son, and it is with this 

knowledge of the law that it has been 
mentioned in the deed that Aforsannissa 
was the guardian of the minor for the 
purposes of that deed. Afrosannissa did 
not at all deal with the property on 
behalf of the minor. Ekbalanissa continued 
to be in possession on her own account. 
There is no reason to disbelieve the 
evidence on the point given by the plaint- 
iffs’ witnesses, one of whom is the Tahsildar 
who made the collections in respect of 
the property in dispute. It is futile to 
contend that the mother managed the 
property on behalf of the minor. To my 
mind her interest was antagonistic to that 
of the minor. It became so undoubtedly 
in the year 1909, a year after the execu- 
tion of the deed of gift when she married 
for the second time. Her children by the 
second marriage are the defendants Nos. 
3 and Under the Muhammadan Law 
the mother’s right to the custody of an 
infant is forfeited by her marrying a 
mger. In 1909, therefore, after her 
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Booond marriage Ekbalanisaa could not 
possibly be said to have been dealing 
with the property iu the interests of her 
minor son, defendant No. 2. The mortgage 
bond itself executed by her along with 
her mother and sister goes to shew that 
she mortgaged the property not intending 
to act on behalf of her minor son, but 
in her own right as holding possession 
of the property as heir of Ausaf AH 
Khan. This was only ten months after 
the execution of the deed of gift. Through- 
out her conduct has been that of asserting 
the right in her independent of or an- 
tagonistic to her being guardian of her 
son, defendant No. 2, as stated by the 
deed of gift. There can, therefore, be no 
doubt as to the absence of intention on 
her part to transfer the property by virtue 
of the deed of gift, which as has been 
shown so thoroughly by the learned Chief 
Justice was executed in secrecy shortly 
after the death of her husband at a place 
where she had no relations to advise her 
and in circumstances where she could not 
possibly know the consequences of divesting 
herself of all interest in the property. 
We have been through this record for a 
week and reading it carefully the only 
impression which has been left upon my 
mind, and 1 believe upon the mind of the 
learned Chief Justice, is that the docu- 
ment was not an operative document and 
that it was executed on the advice of 
Afrosannissa, for some purpose best known 
to her and not disclosed at the trial. 
Some inkling of that purpose might be 
had from the evidence of defence witness 
No. I, Ahsan Raza, that “the document 
was executed because Ekbalanissa thought 
she was only a woman and her son 
only a minor and fearing lest some 
one else might take possession of the pro- 
perty she executed the hihanamaj' 1 have 
no hesitation, therefore, in agreeing 
with the view of the learned Chief Justice 
in this matter. 

It is unnecessary to enter into any detail 
as to the contention of the learned Counsel 
on behalf of the appellant regarding the 
proof of the mortgage bond in suit. The 
bond was executed not only by Ekbalanissa 
but by her mother and her sistar. The 
document was properly read over and ex- 
plained to her, and the evidence of Murad 


Bukah read with the evidence of the scribe 
can leave no manner of doubt that the 
execution and attestation of the document 
was carried out according to the formalities 
prescribed by the terms of the Transfer of 
Property Act. I agree, therefore, that the 
mortgage bond was duly executed and was 
for a consideration of Rs. J.OOO due as rent 
from the property of the mortgagors. I 
agree that the appeal should be dismissed 
with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

AppwiL FROM Orders Nos. 368 and 417 
OF 1917. 

March 21, 1918. 

FresenU^^T, Justice Fletcher and Justice 
Sir Syed Shamsnl Huda, Kr. 

SU HEN DR A NATH SAHA— Applicant 
— Appellant 
versus 

BOLA RAM PODDAR and another— 
Decree HOLDERS — Respondents. 

Ciril Procril are Code {Aci V oj 1D08), O, XXI rt\ 
17, 22 — Sale in execution withoni notice to or 
subditntion of lepal re preach tat ire of decmaod jndtjmcnf* 
dcldocy nhethcr invalid ayainat other jndy me at •debtor 
— S’aL* of part of atfadicd properl ies--Proveeda mfjicienf 
to mtisfn decree-- Suhseyuenf aale of other lota^ ralid. 

Hu of* 

Ono of Hovpral jiulgmont-tleLtors diod aftor tlieir 
])roi»ertios woio duly atLacliod in t'vocidiou t)f an 
e.v parte dc*crep i)!isaod against tliein. The widow 
of the dec(‘ased judgniont-dohtor inado an applica. 
lion fur sotting aside the ex parte di^croc?, wliieh was 
dismissod for default. Tlieroaftor tlic decree- 
holder, without making an ap))Iication to (jxocute tlie 
deeroo against the widow of the dcu'oased jiidgraont- 
debtor and without serving a notice on her under 
Order XXT, rule 22, Civil Proeodure Code, imt up the 
attaeluMl properties to sale after due publication of 
sale proeessos, and they were sold to a stranger to 
the deero(i on two succujBsive days. An application 
made by all the .judgment-debtors including the 
widow of the deceased .judgnuMit-debtor to set aside 
tlur sale having been dismissed, an appeal was pre- 
ferred lo the lligh Court by Hu- judgnuMit-dehtors 
excepting the widow: 

Held, (1) that as the whiow of the deceased 
judgittent.d(?btor was not a party to tlie appeal, the 
mere fact th’.it the sale might have been capable of 
being avoided or void against tlie widow on account 
of the failure of the Court to issue a notice under 
Order XXI, rule 22, Civil Procedure Code, could not 
affect the sale as against the other .judgment- 
debtors— more especially when the appeal was pre- 
ferred only on their behalf and the widow was 
satislic'd with the judgment of tlie lower Court, hold- 
ing that the interest of her husband was ’ liable 
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be sold iu execution of a decree according to 
which each of the judgment-debtors was liable to 
pay the whole decretal amount; [p. 7U0, col 2.] 

(2) that the fjuestion whether the sale was invalid 
was rea judicata between the purchasers in execution 
and the widow of the deceased judgment-debtor by 
reason of the decision oftho Courts below, namely, that 
the interest that her late husband had in the property 
was liable t-o be sold in discharge of his judg-mont-debt 
so that it could not bo re-opened by the other 
jiulgnieiit-debtors in support of their contention that 
the whole sale was invalid on account of irregularity 
in conducting it as n gainst the widow [p. 700, col. 
2; p. 701, col. 1 .] 

Order XXt, rule 17, Civil rrocedure Code, has 
nothing to do w'ilh Uie invalidity of the sale made 
To a stranger w ho bought without notici‘ of the fact 
that the amount realised by a previous sale of 
other lots of the property attached was more than 
sutfieienf to satisfy the decree in execution, (p. 701, 
col. l.j 

Appeal against the orders of the Distriot 
Judge, 24 Pergana9, dated the 11th August 
1917, affirming those of the Subordinate 
Judge, Alipur, dated the 24th April 1917. 

Babus Mohini Mohan Ghatterjep^ for the 
Appellant in No. 368 of 1917. 

Baba Satish Chandra Ohatak, for the Ap- 
pellant in No. 417 of 1917, 

Sir Rash Behari Qhose^ Babus Panchanan 
Ghose and Monmotho Nath Ganguli\ for the 
Raapondents. 

JUDGMENT. 

No. 368 OK 1917. 

Fletcher, J. —This is an appeal against 
the deoision of the learned District Judge 
of the 2lePerganas, dated the lith 
August 1917, affirming the decision of 
the Subordinate Judge at Alipore. The 
appeal arises in this manner. The appel- 
lant along with one Keshab and others 
had a decree for money obtained against 
them on the I2th June 1915, and their 
property duly attached. Then Keshab died. 
On the 24th August 1915, Keshab’s widow 
applied to set aside the ex parte decree which 
had been obtained on the 12th June 1915. 
That application was dismissed for default 
on the 11th March 1916. On the 
20th April 1916, execution was applied for. 
That was followed by notice? and proper 
publication of the sale proclamation. 
Eventually, on two dates, namely, on the 
20th and the 2 1st November 1916, the 
property attached was sold to a stranger, 
the respondent to the present appeal. 
Thereupon, all the judgment debtors 
including the widow of Keshab applied 
to the Coqrt of the Subordinate Judge 


to set aside the sale iu execution. Both the 
Courts below have found that the attached 
property was sold for its full value and 
that there was no material irregularity in 
conducting the sale. It would be noticed 
that to this appeal Keshab’s widow is not 
a party. She is satished with the judgment 
of the Courts below, which have found that 
the interest of her husband was properly 
sold. Now, the point that has been raised 
in this appeal is this: That, under the 
provLsions of section 50, Civil Procedure 
Code, the Court ought to have issued notice 
on the widow of Keshab as being his 
representative and that the Court had no 
jurisdiction to sell the properly except on 
an application made to the Court to execute 
the decree against Keshab’a widow and 
after serving a notice on her under Order 
XXI, rule 22, Civil Procedure Code, and it 
is said that the failure of the Court to 
issue a notice under Order XXI, rule 22, 
on an application to execute the decree 
against Keshab’s widow renders not only 
the sale void as regards the interest 
of Keshab but as regards the interest of all 
the judgment debtors. That is a view 
which, in the circumstances of the case, 
cannot, 1 thinW, be maintained. The decree 
was a decree for money obtained against 
these named persons described as carrying 
on business under a particular style, but 
each of the judgment debtors, according to 
the terms of the judgment, was liable to 
pay the whole of the amount and execution 
could be taken out as against him for the 
whole amount. The mere fact that the sale 
might have been capable of being avoided 
or void against Keshab’s widow cannot 
afEeot the sale as against the other judg- 
ment-debtors— more especially BO, when the 
appeal is only preferred on behalf of the 
other judgment- debtors and Keshab’s 
widow is satisfied with the judgment of the 
Court holding that the interest of her 
husband was liable to be sold in satisfaction 
of the decretal amount. 1 think the view 
put forward by the appellant cannot be 
sustained. The matter as between the 
purchaser in execution and Keshab’s widow 
is res judicata by reason of the deoision 
of the Courts below, namely, that the 
interest that her late husband bad in the 
property was liable to be sold to discharge 
his judgment-debtor, Tbat point haying 
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been adjndieated on, and finally adjodioated 
on, between the purohaser in execution and 
Keshab’s widow cannot be relied upon by 
the other parties, who have no interest in 
Keshab’s property at all. I think it is 
impossible at the instance of the present 
appellant to dispute the juderments of 
the learned Judges of the Courts below 
that the appellant cannot rely upon the 
irregularity or invalidity of the sale as 
against Keshab’s widow. 

Then, another point is made that, under 
the terms of Order XXI, rule 17 of the 
Code, the whole sale was void on the 
ground that the first two lots sold were 
more than sufficient to satisfy the decretal 
amount. It is stated that there ate other 
decrees against these judgment-debtors 
which require satisfaction. But Order XXI, 
rule 17, has nothing to do with the in- 
validity of a sale made to a stranger who 
bought without notice of the fact that the 
amount realized by the sale was more than 
sufficient to satisfy the decree in execution. 

No grounds have been shown to us in 
this case, having regard to the findings of 
fact made by the learned Judge of the 
lower Appellate Court which are binding 
on us, why the sale should be set aside. 
The present appeal, therefore, fails and is 
dismissed with costs. We asses the hearing 
fee at one hundred rupees for the auction- 
purchaser and at one gold mohur for the 
decree-holder. 

Shamsul Hoda, J — 1 agree. 

No. 417 OF 1917. 

This appeal will be governed by the above 
judgment. It is accordingly dismissed with 
costs, one hundred rupees to the auction - 
purchaser and one gold mohvr to the decree- 
holder. 

Appeal dismsissed, 

I MADRAS HIGH COURT. 
Appeai/'Iaqainst Appellate Order No. 40 of 
1917. 

December 10, 1917. 

Present: — Mr. Justice Spencer and Mr" 
Justice Kumarasami Sastriar. 
SUNDARA SINGH— Petitioner- 
Appellant 
versus 

PAZHAMALAI PADATACHl AND another 
—Respondents. 

Civil Procedure Code (Act V of 1908), «. 104 (2), 0. 


XLIII, r. 1 ^j ) — PetiUon by auction-purchaser to set 
aside sale, 'lismissal of, in appeal — Appeal, second, 
whether lies. 

No second appeal lies against an order passed in 
appeal upon a petition by an auction-purchaser to 
set aside a sale on the ground that the judgment- 
debtor had no saleable interest in the properly. 

Appeal against the order of the Dharict 
Court of South Arcot, in Civil Misoellane./U& 
Appeal No. 9 of 1916, preferred against the 
order of the Court of the District Mnnsif, 
Yirdhnachallam, in Execution Petition 
No. 1 of 1915, in First Appeal No. of 1915, 
in Miscellaneous Petition for Revision No. 373 
1915, in Original Suit No. 1536 of 1914. 

Mr. M. S, liamanuja Ayyangar for Mr. 
F. Mahadeva Ayyar, for the Appellant. 

Mr. F. K, Vewigopala Naidu for Mr. K, 
Eamachandran, for the Respondents. 

JUDGMENT. — The appellant is a pur- 
chaser at a Court auction. No second appeal 
lies against an order passed in appeal upon 
bis petition to set aside a sale by Court on 
the ground that the judgment- debtor had no 
saleable interest. 

See section 104 (2) and Order XLIIl, 
rule 1, 0) of the Code of Civil Procedure, 
and Surendra Mohini Debt v. Loharam Chatto^ 
padhya (1) and Parameswara Aiyar v. 
Veerakutti Patter (2) in this Court. 

It is suggested for appellant that be was a 
representative of the judgment- debtor and 
that section 47, therefore, applies, but it has 
been held in Nadamuni Narayana Iyengar v* 
Veerahhadra Pillai (3) that this is not so 
where, as in this case, the sale was in execu- 
tion of a money decree. We have been asked 
to treat this appeal as a petition for revision 
but there are no grounds for doing so. The 
appeal is, therefore, dismissed with costs. 
M.C.P. 

Appeal dismissed. 

(1) 14 1ml. Cue. 67; 39 C. 687; 16 C. W. N. 670. 

(2) A. A. A. O. No. Ill of 1916. 

(3) 8 Ind. Can. 429; 34 M. 417; (1910) M. W. N. 662; 
9 M. L. T. 162; 21 M. L. J. 928. 
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CALCUTTA HIGH COURT. 

Afi'Eal prom Appellate Decree No. 60 3 
OK 1916, 

March 12, 1918. 

Present: — Mr. Justioe Eletoher aod Justice 
Sir Syed Shamsul Hnda, Kt. 
DWARKA NATH DEY CHOWDHURY 
— Plaintiik — Appellant 
versus 

SAILAJA KANTA MULLIK— Defendant 
— Respondent. 

LfUnlLord ami tenant —Suit far arreara of rent^ 
Decree: ivilh liniilation that if should not be CAiecutrd 
ayainst tenant personalty^ validity of. 

Wliero ill a suit for hmiI tlio Couft finds that tlio 
clcfondant-tonanl. is liable, it bIioiiLI pass a doeroc 
in favour of tiho laiidlord.plainf.iff in the ordinary 
way witbont any liiiiitatiou as to the rxocuhion of the 
decpc^e, e. g.^ that the deeree shall only be executed 
against the Jama in default, and not against the 

naiit porsoiially. [p. 703, eol. 1.] 

Whore in a suit for rent the Court., holding that 
the plsiintifF’s evid(‘i\r.o as to the defciidant’a posses* 
Bion c)f the jama was uieagro and unsatisfactory, 
hut was not so bad as could he wholly discarded, 
made a decree in favour of the landlord with flu; 
limitation that, tlio dofcndant-teiiaiit would not be 
perHoimlly liabl(> under the decroe: 

Held, that the decree must be set aside and the 
(uise remanded for a re-hearing and a clear hading 
whether the defendant was or w'as not liable f<»r nnit 
in respect of the Jama, and that on that finding there 
should cither hv a iletjree in the ordinary muniier 
without any limitation or 1 he suit sliould be dis- 
missed altogether, [p. 703, eol. 1.^ 

Appeal against the decree of the Addi- 
tional Subordinate Judge, Nadia, dated the 
28th September 1915, modifying the decree 
of the Munsif, Additional Court at Ranaghat, 
dated the 28th September 1915. 

FACTS appear from the judgment. 

Baba Jogesh Chandra De (with him Baba 
Khitish Ghunder Chakraburtty)^ for the Appel* 
lant.— The appeal arises out of a suit for 
rent of throe jotes. The defence was, firsts 
that the plaintiff had no title to the land in 
suit, secondly^ that the suit for rent was 
not maintainable as the boundaries of the 
jotes were not given in the plaint, thirdly^ 
that there was no relationship of landlord 
and tenant between the parties. On all the 
issues raised the Court of first instance 
found in favour of the plaintiff, and decreed 
the suit in full. On appeal by the defend* 
ant, the learned Judge, holding that the 
plaintiff shall not be entitled to follow the 
defendant personally for the amount due 
under the deoree but that the decretal 
amount shall bo realised by the oalo of 


the janias^ modified the decree of the first 
Court. The limitation so placed by the 
lower Appellate Court upon the deoree 
is not warranted by any law or authority. 
There is nothing in law which can tie the 
hands of the landlord-deoree-holder in 
following the tenant* defend ant personally 
for the realization of the rent doe under the 
decree for rent. In view of the above facts 
the qualified deoree ought to be set aside. 

Babu Sasi Sekhar Bose^ for the Respondent. 
— The defendant does not claim the jamas, 
and he is not at all affected if the deoree 
be executed by the sale of the jotes. The 
reason given by the learned Judge is that 
as the defendant denies possession of the 
lands in suit, and as the evidence as 
regards defendants possession is not satis- 
factory, the plaintiff should realise the 
decretal amount by following tbe properties. 

Babu Jogesh Chandra De, in reply. 

JUDGMENT. — This is an appeal by the 
plaintiff against the decision of the learned 
Subordinate Judge of Nadia modifying the 
decision of the Munsif of Ranaghat. The 
plaintilf brought the suit to recover rent in res- 
pect of three larnas. The defences raised were 
three. First of all, that the plaintiff had 
not got the title, secondly, that the suit 
could not proceed owing to the boundaries 
of the jotes not being given and thirdly, 
that there was no relationship of landlord 
and tenant. The first Court decided the 
suit wholly in favour of the plaintiff. On 
appeal, the lower Appellate Court has 
reversed that deoi.sion and has given a 
decree to the plaintiff as regards one jama 
only. We are not concerned with that 
jama, because the learned Judge of the 
lower Appellate Court concurred with the 
Judge of the Primary Court as regards 
that and there is no appeal with reference 
to it. It is only with regard to the other 
two gamas which are called Mudafat Kamal 
Chand Mullik and Biswa Nath Mullik 
that our decision is invited, and with respect 
to them the learned Judge of the Court of 
Appeal below stated that the evidence 
was meagre, that there was no evidence on 
the plaintiff’s side that the defendant was 
in possession of them and that he was not 
favourably impressed with the witnesses. 
The learned Judge also remarked that he 
was not prepared to discard the evidence 
on the plaintiff’s side as concocted or forged 
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but that he must say that it was not 
tiufiioient to make the defendant personally 
liable for the rent of those two jamas. As 
argued by both sides, that, however, 
oannot stand. Either the defendant is 
liable or is not. There is no half way 
between these two and the ease mast go 
baok to the learned Judge of the lower 
Appellate Court to re* hear the appeal with 
regard to these ts^o jamas Mudafat Kamal 
Chand Mullik and Biswa Math Mullik 
and to oome to a clear finding as to whe- 
ther the defendant is or is not liable for rent 
in respect of them. If he finds that the 
defendant is liable, he mast pass a decree 
in favour of the plaintiff in the ordinary 
way without the limitation that has been 
attempted to be imposed in the judgment 
appealed against. If the evidence does not 
establish the defendant’s liability, he must 
decide it that way. Costs will abide the 
result of the re* hearing by the lower 
Appellate Court. 

Case remanded. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 2181 of 1915 and 

Letters Patent Appeal No. 56 of 1915. 

March 20, 1917. 

Present: — Mr. Justice Seshagiri Aiyar and 
Mr. Justice liakewell. 

R. S. RAMA SHENOI and another— 

P Ii AI NTl FK.S A P P E L L A NTS 

vresus 

M. A. HALLAGNA and another — 
Defendants — Respondents. 

Civil Procedure Code '^ Act V uj 1908), . ss IS (h', (il), 
44, 0, XXJf r. 03 — Forrujn Courl, judijment uf — 
Kjeecuiiou in Brifisk India ■--Mistahe of latr^ effect of — 
Jiurden of proofs wroinj vicir ofy ichcther ^opposed to 
natural j ustied — K,rccui ion — Attach incnl-^Claiin . 

Under Orilor XXI, nilo63, Civil Proc.cduix* Oodr, 
Uio burden i.s on tho plaiiitilT to ostubiish liis 
cUiici. Q>. 704, col. 1.] 

A '»vi*ong view of a Foreign Court us to onus of 
proof will not bare the clfect- of rendering its 
Jiidgnieiit one ‘not given on the merits’ within the 
meaning of Heetion 13 (6), Civil Procedure Code, or 
of rendering the jiidgniLMit eiroiioous on the fact* 
of it. [p. 704, col. 2.] 

A foreign judgment is not liahlo to bo vacated 
merely on the gnntnd of its containing a mistake 
of law There must be something in t he procedure 


anterior to the judgnioiit which is ropuguaiit to 
‘natiinil iiistiee’. A mere incorrect view of Taw by a 
forc'igii CowiL Mill aol. give the British Ijidian Courts 
jurisdiction to say that the jiidgineiit is opposed to 
‘natural justiec'’ within (he meaning of section 13 {d) 
Civil J:Voc(?dare Code. [p. 704, col. 2; ]). 705, col. 1,] 

Second appeal against the decree of the 
Court of the Di.striofc Judge, South Malabar, 
in Appeal Suit No. 528 of 1914, preferred 
against the decrees of the Court of the 
Subordinate Judge, Cochin, in Original Suit 
No. 3 of 1913. 

Appeal under olau.se 15 of the Letters 
Patent preferred against the decision of 
Mr. Justice Aylirig, in Second Appeal No. 
999 of 1914, preferred against the decision 
of the District Court, South Malabar, in 
Appeal Suit No. 144 of 1914, preferred 
against the decree of the Court of the 
Subordinate Judge, Cochin, in Original Suit 
No. 7 of 1911. 

Dr. 7v. Pandalai and Mr. C, V. Anan» 
thakrislma Aiyar, for the Appellants. 

Mr. C, Madhavan Nair, for the Re- 
spondents. 

JUDGMENT. — A decree was obtained 
against the elder brotlier of the plaintiff 
in tho Cochin Court. In the cause title, 
lie wa.s described as the manager of the 
joint family. Apparently the plaint alleged 
that the family property was liable for the 
claim as the debt was contracted for 
family purposes. The defendant in the 
Cochin Court pleaded that no decree should 
be passed against him as manager. 
Therefore issue No. 7 was framed. The Cochin 
Court held that the burden of proving 
that the defendant was not the manager 
and that the debt was not binding ou the 
family lay upon him, and passed a decree 
against him personally and against the 
family properties. The decree was executed 
against the Cochin properties and then 
transferred to the British Court under 
section 44 of the Code of Civil Procedure. 
In our Court, a claim was preferred by 
the plaintiff against tho attached pro- 
perties on two grounds:— (a) that the 
defendant in the Cochin suit had become 
divided from the plaintiff before suit and 
(6) that the decree was otherwise not 
executable against the properties in the 
possession of the plaintiff. The claim was 
rejected. The plaintiff has brought this 
suit to establish his right. The Courts 
below have dismissed the suit, Heno^ 
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thifl second appeal. Dr. Pandalai for one 
of the brothers, the appellant in Second 
Appeal No. 2181 of 1915, contended that 
it was the duty of the Courts below to 
have decided whether there was a division 
prior to the Cochin suit and whether the 
brother who was sued in that Court was 
the tnanaprer. It is clear under rule 63, 
Order XXI, that the burden of proof is on 
the plaintiff to establish his claim. Beyond 
stating that he was divided, he has 
asked for no issue; and has adduced no 
evidence on the question of division or 
managership; the plaintiff is not, therefore, 
entitled to ask us to send the case down 
for a finding on that question. 

The learned Counsel further contended that 
as the Cochin Court was wrong on the ques- 
tion of the burden of proof, the judgment 
must be deemed not to have been given on 
the merits. We are unable to accept this 
contention, in the Cochin Court, the 
general law administered relates to Maru- 
makatayam Tarwads; and as in a suit against 
the Karnavan as such the decree would be 
binding on the Anandravaus, unless the 
latter could show that the Karnavan was 
not acting on behalf of the Tarwad, the 
idea seems to have gained ground that in 
the case of suits against managers of 
Maruraakatayam families, the onus is on 
the other members to show that the debt 
is not binding on them. This is not the law 
as it obtains in British India. It is for the 
creditor to prove that the debt is recoverable 
against the members of the family ; we may, 
therefore, take it that the Cochin Court was 
right in its view of Hindu Law. Does 
that render the judgment one not given 
on the merits V We have not before us 
all the materials on which the Cochin judg- 
ment was based. Consequently, we are 
unable to hold that the decision was not on 
the merits. The decision of the Judicial 
Committee in Keymer v. Viswanatham Reddi 
(]) has no bearing on the present case. 
There is no warrant for the proposition 
that a wrong view as to onus would have 
the effect of rendering a foreign judgment 
one not given on the merits. 

(1) 38 Ind. Cas. 683; 40 M. 112; 21 M. L. T. 78; 10 
A. L. J. 92; 32 M. L. J. 86; 6 L. W. 342; 19 Bom. L. R. 
206* 21 0. W. N. 358; 26 0. U J. 233; 10 Bur. L. T. 
175*(P. 0.). 


Mr. Ananthakrishna Aiyar who ap» 
peared for another brother, the appellant 
in the connected appeal, raised a more 
serious contention. He argued that as the 
Cochin Court was manifestly wrong on a 
point of Hindu Law, the judgment was 
contrary to natural justice. In this con- 
nection, we notice that the language of clause 
(d) of section 13 has undergone change. In 
the old Code, the words were ‘'if it is in the 
opinion of the Court before which it is pro- 
duced contrary to natural justice.” The pre- 
sent language in section 13 (d) is ' where 
the proceedings in which the judgment 
was obtained are opposed to natural justice.” 
This change carried out the view of Hram- 
well, B., in Crattley v. Issacs (2). The learned 
Baron there said: “l think the term ‘natural 
justice* which has been used in reference to 
foreign ludgments refers rather tn the form 
of procedure than to the merits of the 
particular case” (page 531), Consequently 
the mere fact that a judgment is wrong in 
law is not enough. There must be something 
in the procedure anterior to the judgment 
which is repugnant to natural justice. That 
cannot be raid of the present case. Further as 
pointed out by Lord Chelmsford in Liverpool 
Marine Credit Co. v. Hunter (3), 
a mere incorrect view of law by a Foreign 
Court would not give jurisdiction to our 
Courts to say that the judgment is opposed 
to natural justice. See also per Cockburn, 
C. J., in Tmrie v. Caslrique (4) and Scott v. 
Pilkington (5). Mr, Ananthakrishna Aiyar 
drew our attention to Messina v. Pefrocochino 
(6). In that case it was pointed out that 
unless there was a manifest error or fraud 
in the proceedings of the judgment, the 
British Court should give effect to it. 
A wrong view as to onus does not render 
a judgment erroneous on the face of it. 
Moreover having regard to Liverpool Marine 
Credit Co, v. Hunter (3) we are unable to hold 
that a mist ike as to law, which is all 

(2) ( 1867) 16 U T. 629. 

(3) (1868) 3 Ch. 479; 37 L. J. Cli. 386; IH L. T. 749; 
16 W. R. 1090. 

(4) (1860) 141 K. R. 1222; 8 C. B. (n. s.) 406; 30 L. 
J. 0. P. 177; 4 L. T. 143; 9 W. R. 465; 7 Jur. (n. s.) 
1076; 126 R. B. 705. 

(6) (1862) 121 E. R. 978; 2 B. & S. 11; 31 L. J. Q. B. 
81; 6 L. T. 2); 8 Jui*. (n, b.) 667; 127 K. R. 244. 

(6) (1872) 4 P. C. 144; 41 L. J. P. C. 27; 26 L. 
T,601;2OW. R. 461. 
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that oan be alleged against the decision 
in the present ease, would be sufficient 
to vacate the foreign judgnaent. For these 
reasons, we think the decision of the Courts 
below is right and we dismiss the second 
appeal with costs. The Letters Patent 
Appeal also follows. 

M. 0, P. 

Appeals dismissed . 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No, o42 
OF 1915. 

July 25, 1917. 

Present: — Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Beaohcroft. 
DURGA CHARAN ACHARJ EB— 
Defenuaet No. 3 — Appellant 
versus 

KHDNDKAR KNAMAL HUQ and others— 
Plaintiffs — Respondents. 

Joinf owner placed in ejwlmive pimcttsion of some 
Unuh by mulrnt arrangement^ whether am be disturbed 
hyeo’sharers — Partition^ suit for — Joint possession, proof 
of. 

Olio of the joint owners of jin estate, wlio by iniitual 
arrangement with the otlior co-Fharers has been 
placed in exclusive occupation of sonio of the joint 
lauds as representing his sharo, cannot he equitably 
disturbed by the latter, tiiilcss they seek a partition 
of all the lands comprised in (ho estate, [p. 705, col. 
2 .] 

It is csseniial in a suit for partition that the 
plaiutiffs should ostubliah that they and tlu? dofond- 
ants arc not only joint owners hut aro also entitled 
to joint possession, because tlio ohjrc(- of tlic suit 
is to transform the joint possession into possession 
in severalty fp 700, col. 1.] 

Appeal against the decree of the Sub* 
ordinate Judge, Hnnghly, dated the 26th 
October 1914, affirming that of the Munsif, 
Serampur, dated the 2^th July 1913. 

Baba Nagendra Nath Ghose, for the Ap- 
pellant. 

Maulvi A, K. Fazlul Jlaq, for the Re- 
spndentB. 

JUDGMENT.— This is an appeal by the 
third defendant in a suit for partition c£ 
joint property The lands are coiupiised 
in three plots and are included in an 
ayma estate within the Honghly Collectorate, 
The case for the plaintiffs is that they 
have acquired a nine* tenths share cf the 
lands and the third defendant has acquired 
the remaining share. The plaintiffs ac- 
cordingly seek to have these lands parti- 


tioned. One of the defences is that this 
is really a suit for a partial partition and 
is consequently not maintainable. The 
Court of first instance overruled this conten- 
tion, on a ground which cannot be sustained 
and which need not be examined for our 
present purpose. Upon appeal, the Sub- 
ordinate Judge has confirmed the decree 
of the Trial Court but the reasons assigned 
by him in support of his conclusion are 
not intelligible. Ho sets out the first 
question for determination in these terms; 
namely, whether the suit is one for partial 
partition and whether it is maintainable. 
Bat Lis discussion of the point is difficult 
to follow. The third defendant has 
purchased the lands in suit from the fourth 
defendant and the recital in the convey- 
ance shows that according to the vendors 
of the appellant he had a certain share 
in the entire estate and that the lands 
conveyed were in his occupation as re- 
presenting that share. This is not admitted 
by the plaintiffs. If the allegation is 
true, it may furnish a complete answer to the 
claim for partition: Mahomed Fazlur JRahman 
V. Mahomed Fayzur Eahman (1), Burugapalli 
Sriramulu v. Nandigam Suhharayadu (2), Sris 
Chandra v. Mahima Chandra (3). If the fourth 
defendant, who was interested in all the lands 
of the estate, was, by mutual arrangement 
with his co-sharers, placed in exclusive 
occupation of the lands now in controversy, 
as representing his share, that arrange- 
ment cannot equitably be disturbed by the 
plaintiffs, unless they seek a partition of 
all the lands comprised in the estate. In 
the present suit, however, they bs^ve 
limited their claim to the disputed lands 
which form only a small part of the entire 
land of the estate. Consequently the 
plaintiffs must establish that, in respect 
of the lauds in suit, they and the third 
defendant are joint owners and entitled to 
joint possession. In order to determine 
whether they are entitled to joint possession, 
it must be found whether the vendor of 
the third defendant was entitled to exclusive 
possession or to joint possession. This 
point baa not been investigated by either 
of the Courts l^low, and till the point 

(1) 10 Tiid. Cas. 354; 16 C. W. N. 677. 

(2) 10 Ind. Cas. 67; 10 M. L. T. 313. 

(8) 83 lud. Cas. 17; 23 0. L. J. 231. 
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has been determined, the validity of the 
claim for partition cannot be decided. It 
is essential in a suit for partition that 
the plaintiffs should establish that they 
and the defendants are not only joint 
owners but are also entitled to joint 
possession, because the object of the suit 
is to transform the joint possession into 
possession in severalty Atrabannessa Bihi v. 
Safatullah Mta (4). 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set 
aside and the case remanded to him for 
re-oonsideration. Costs will abide the 
result. 

Appeal allowed-. Case remanded. 

(4) 31 Itid. Cas. l«9j 22 C. L. J. 259; 43 C. 504. 


PATNA. HIGH COURT. 

Appeai from OaIGinal Dacree No. 53 op 
1917. 

April 17, 1918. 

Prcfien^: — Sir Dawson Miller, Kt , Chief 
Justice, and Mr. Justice Jwala 
Prasad. 

E. G. STONEWIGG— DtFBNDANf 1 st Party 
— Appellant 
versus 

Babu DWARKA SINGH and others — 
Plaimtiifs and Defendants 
2nd Party— Respondents. 

Bewjal TenaticyAci {VIU B.C.uf 1885 »,s. 22-^Leas^ 
of share in joint proprietary right— No specific plot 
mentioned in lease for cultivation — Tenure^holder — 
Occupancy right, acquisition of, hy lessee— Part proprie- 
tor^ whether can create ryoti right. 

Where a lease is executed in respect of a certain 
share iu a Zemindari and no specific laud is men- 
tioned in the lease which the lessee has to cultivate, 
the lease creates only a tenure, [p 'i09, col. 2.] 

A ten ure-li older cannot acquire a right of occu- 
pancy in the lauds comprised in his ijara or farm 
while holding the village as an ijaradar or a 
farmer, [p. 711, col. 1.] 

In order to determine whether the right confer- 
red by a lease is that of a tenure-holder under the 
Boogal Tenancy Act, the intention of the parties 
has to be looked into. The principal object of giv- 
ing the lease of an entire village or a share therein 
is to enable the lessee to collect rents from tenants. 
The fact that tlie lessee may bring under cultivation 
some lands in the village will not alter the character 
of the tenure created by the lease. There can be 


uu lease for the purpose of cultivation in a villag* 
where no lands to cultivated are specified in th^ 
lease [p. 709, col. 2.] 

A lessor, who is a part proprietor in an ijmali or 
joint village, has no right to create any right in 
respect of an}’’ specific lands in the village to the 
projudico of the other co-proprietors without their 
consent [p. 71 *, col. 1.] 

A CO- proprietor iu a village cannot acquire any 
occupancy or non- occupancy right in the village. 
[p.7ll, col. 2.] 

Appeal from a deoision of the District 
Judge, Darbhanga, dated the 2nd February 
1917, 

Mr. Ra)endra Prasad, for the Appel- 
lant. 

Mr. Ganesh Butt Singh, for the Re.^pond- 
JUDGMENT. 

Miller, C. J. — I have had an opportunity 
of consulting with my learned brother in 
this case and I entirely agree with the 
judgment he is about to pronounce. 

Jwala Prasad, J. — This appeal arises out 
of a suit brought by the plaintiffs for 
partition of their share in Mouzah Damodar- 
pore, Chak Giasuddin, bearing Tauzi No. 
4044. The said village is held by the 
plaintiffs and the defendants as follows: — 
The plaintihs have a share of 2 annas odd, 
defendant No. 1, Ist party, 4 annas odd, 
defendants Nos. 2 to 12, 2tid party, 4 annas 
odd and defendants Nos. 13 to 3t, 3rd 
party, the remaining share in the village. 
Defendant No. 32, 4th party, is a purchaser 
from defendant ^o. 12, one of the defend- 
ants 2nd party. The share of the plain- 
tiffs and defendants 2nd party, vit., 6 annas 
11 Gandas 3 Kauris 1 Karaut 17 Rains, 8 
Paras in the village out of the entire Id 
annas was leased to the defendant No. 1 
under two separate leases executed jointly 
by the plaintiffs and defendants 2iid party 
in favour of defendant No. 1. The first 
lease was executed on the 15th June 18l^2 
and was for a term of 9 years, 129j to 
1298. The second lease was executed on 
the 20th December lb96 and was for a 
term of 15 years, ld04 to <318. In the 
interval, that is from 1299 to 1303, de- 
fendant No. 1 is said to have been in 
possession of the property under a verbal 
lease, as negotiation for the second lease 
executed on the 20th December iS96 was 
going on between the parties. The second 
lease expired in 1911. Yet the defendant 
Mo. 1 continued to be in possession of the 
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property and refused to give up possession. 
The plaintifEs farther alleged that while 
in possession of the said share of 6 annas 
odd leased to him the defendant No. 1 
frandalently got his name recorded as a non- 
oooapanoy Raiyat in respect of 45 Bighas 
14 Cottas 7 Dhars in Khatas Nos. 156 
and 2J!6 of the Survey Record of Rights 
finally published in the years 18 i9 and 
1900, although the said lands belong to all 
the proprietors in the village as their K has 
lands and defendant No. 1 has no Raiyati 
right in the said lands and was only a 
Thiccadar or farmer in respect of the share 
of six annas odd, the leasehold property. 

On the above allegations the plaintiffs 
prayed for partition and separate posses- 
sion of their own share in the village and 
for declaration that the defendant No. 1 
has no right to remain in possession of 
the leasehold property after the expiry of 
the lease and that he has no Raiyati interest 
in respect of the specific 45 Bighas odd 
which bel mg exclusively to all the Malika 
in the village. 

There does nut appear to be a serious 
contest with regard to the claim of the 
plaintiffs for partition and for recovery of 
possession of their share in the village leased 
to the defendant So, 1. 

The real dispute relates to the specific 
lands of 45 Bighas odd referred to above 
recorded in Survey Khatas Nos. 156 and 
246. Defendant No. 1 claims that the 
said lauds were in his possession long 
prior to the leases referred to above, and 
that he has acquired a right of occupancy 
in the said lands. Defendant No. 1, there- 
fore, resists the claim of the plaintiffs to 
have a partition of the said lands among 
the proprietors and to recover possession of 
their share in these lands. The Court 
below decreed the plaintiffs’ suit, holding 
that defendant No. 1 has acquired no 
Raiyati right in the lands and that the 
plaintiffs are entitled to Khas possession of 
their share in the same. There is a farther 
direction awarding mesne profits to the 
plaintiffs as claimed by them for the period 
of their dispossession. Defendant No. 1 
has appealed to this Court. 

The contention of the defendant that he was 
in possession of the lands as a tenant prior 
to the leases referred to above has no 
substance in it. The evidence on behalf 


of the defendant to prove his possession 
previous to the first lease of 1882 is wholly 
unreliable. It consists of the statement of 
two witnesses, both of whom are cultivators 
in the village. They say in their evidence 
recorded in 1917 that defendant No. 1 
was in possession of the land for the last 
30 to 35 years, that is, from or just a 
little before 1882 when the first lease was 
executed. It is neither alleged nor even 
disclosed in evidence as to how defendant 
No. 1 came to be in possession of the 
lands as a tenant before he took lease of 
the village. No settlement is alleged to 
have been made with him of the lands in 
suit by the proprietors of the village. No 
receipts in proof of payment of rent to 
any of the landlords are produced on his 
behalf. In short, there is absolutely no 
documentary evidence on his behalf to show 
that he acquired any tenancy right prior 
to the lease in the lands. On the other 
hand, the evidence on behalf of the plaintiffs 
is reliable and shows clearly that defendant 
No. 1 was not in possession of the lands 
previous to the leases in question. The 
learned Vakil appearing on behalf of the 
appellant has rightly refrained from relying 
upon the oral evidence on his side. He, 
however, relies upon the entries in the Survey 
Record of Rights (Exhibits B and C). 
Exhibit B shews that the Record of Rights 
was finally framed and published on the 
17th April 1900, whereas Exhibit C shows 
that it was published on the 9th June 
1899. The former recorded defendant No. 1 
as Oair Dakhilkar (non-occupancy tenant) 
in respect of Khata No. 246 for 6 years 
and the latter as Oair Dakhilkar for 7 
years in respect of Khata No. 156. It is 
said that the aforesaid entries shew that 
defendant No. 1 was in possession of the 
lands as a non-occupancy tenant in or 
about the year 1892, that is, a year after 
the expiry of the first lease and 4 years 
prior to the execution of the second lease 
of 1896. In the first place, this falsifies 
the allegation of the defendant that be was 
in possession of the lands prior even to the 
first lease. In the second place, the fact 
that he was in possession after the expiry 
of the first lease and previous to the execu- 
tion of the second lease goes only to shew 
that he simply held over after the expiry 
of the first lease, as negotiations were 
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going on between the parties for the execu- 
tion of a fresh lease. There is positive 
evidence to the eiTeot that defendant No. 1 
held over and oontinued to he in possession 
after the expiry of the first lease on the 
same terras as those mentioned in the 
lease. The Court below has accepted this 
evidence. 1 agree with the Court below 
in its finding that in the interval between 
the expiry of the first lease and the exeoa- 
tioii of the second lease, the defendant No. 
1 simply held over and was in possession 
of the lands as a lessee of the 6 annas 
odd share under the first lease of lbb2. 
He, therefore, came to be in possession of 
the lands in suit on account of and under 
the lease executed by the plaintiffs and 
defendants 2nd party. The absence of rent 
receipts goes to show that defendant No. 
1 was in possession under the lease and 
not independent of it. 

As to the contention of the defendant 
that the presumption of the entry in the 
Record of Rights that he was in possession 
of the lands as a non-ocoupany tenant 
should prevail, it is enough to state that 
the evidence and the oiroumstaxioes of this 
case have fully rebutted the presumption, 
if any. The entry in the Record of Rights 
is simply an inference and opinion of the 
Assistant Settlement Officer as to the status 
of the defendant. 

The next contention on behalf of defend- 
ant No. 1 is based on the terms of the 
lease in question. It is said that he was 
given a lease for cultivating purposes, that 
he has been in possession of the lands for 
over 12 years and has thus acquired an 
occupancy right in them. The first lease 
of 18S2 has not been produced, but it is 
agreed at the Bar that the terms of that 
lease were exactly similar to those of the 
lease of 1896 which is on the record. The 
lease executed by the plaintiffs and defend- 
ants 2nd party is printed at page 14 and 
the Kabuliyat or the counterpart of it 
executed by defendant No. 1, at page 8 
of the paper* book. The terms of both are 
the same and the following is an extract 
from the lease at page 14: — 

*‘We (the plaintiffs snd defendants 2nd 
partly) have given in lease to Mr. E. Gi. 
Stonewigg and Mr. John Stonewigg, 
Englishmen, by occupation indigo planters 
and proprietors, Managers and residents of 


Indigo Factory at Gungauli, (1) the en- 
tire and whole 6 annas, our ancestral 
share, and 11 Gandas 3 Kauris 1 Karant 
17 Bains and 8 Paras, our purchased share, 
in all 6 annas 11 gandas 3 kauris 17 

rains and 8 paras aut of 16 annas of 

Moumk Vamodarpars, Cliah Ghyasuddin^ osli 
mai dakhltf together with Tolas and Badhs 
appertaining tu the said Mouzah^ Fergana 
Saraisa, hearing Tauzi No, 4022 (apparently 
a mistake for 4044) at an annual 
oama of Jls. 668-4 6 (2) 3 Kauris 2 

Karants 1 Dant and 5 Bains out of 4 Gandas 
2 Kauris 2 Karants 2 Dants 17 Rains and 4 
Paras, which covers an area of 8 Bighas 16 
Cottahs and 3 Dhurs according to our quota, 
i,e,, after excluding 4 Bighas 15 Cottahs and 
12 Dhurs of land which is incur possession, 
the remaining area to the extent of 4 Bighas 
and 11 Dhurs at an annual Jama of 

Bs. 24-2-6 at the rate of Rs. 6 per Bigba 
situate in Mouzah Bhushan Tara, Pergannah 
Baraisa, Ijmali Patti Tou/i No. 12759, Thana 
Dalai ngh Serai, Division Samastipore, district 
Darbhanga, together with Malwajbat, Saer 
Wajhat, all grains, Jalkar, Bankar, Ahar, 
Pokhar, water, reservoir, tanks, Pucoa and 
Kutcha wells, palms, and date trees, gardens 
of mangoes and jack trees, bamboo topes, 
fruit bearing and non fruit bearing trees, 
occupied and non-ocoupied houses of tenants, 
Mutharfa, Bardana, salt, Sayer and fishery 
rights, etc., in the Mahal, in other words, 
all the zemindari rights appertaining thereto 
(3) and 26 Bighas 13 Cottahs and 6 Dhurs, 
at Rs. 7 rer Bigha atjd 6 Bighas 7 Cottahs 
and 12 Dhurs at the rate of Rs. 6 per 
Bigha, in all 33 Bighas and 18 Dhurs of the 
Zc»rait Khudkasbt lands situated within our 
partitioned Pattis in Mouzah Bhushar Tara, 
Pergannah 8araisa aforesaid, at an annual 
Jama of Rs. 24*15*0 excepting the items 
of Barhmotar, Shibator, Neaz Dargah, 
Chanda of Chandadarans, which have been 
coming down from before, i,e , we have let 
out on lease the above shares on a consolidat- 
ed, fixed and uniform annual Jama of 
Rs. 917 b O in Company’s coin, half of which 
is Rs. ^58'Il-0, as including road and public 
works cess for a term of 15 years extending 
from 1304 to 1318. Wo have received 
Bs. 8,000 as Zerpeshgi bearing interest at the 
rate of 12 annas per cent, per mensem and 
have appropriated the same. The said 
Sabeb, the Thiccadar, should remain in 
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possession and occupation of the leasehold 
property up to the end of the term, should 
make proper cultivation thereof at ease of 
his mind or should get the same cultivated 
hy others hy sowing indigo or any other 
crops according to his desire\ and should 
en'foy the produce of the same, HaTing set 
off the principal amount of the Zerpeshgi 
money and its interest against the aforesaid 
amount of fixed rent he shall pay to us the 
proprietors, on taking receipts and Farkhati, 
such sums out of the amount of profit as 
may be found due to us instalment after 
instalment and year after year. ..and he shall 
cease to have any connection with the 
leasehold property on the expiry of the term. 
The expenses relating to boundary disputes 
and new items of expenditure sh .11 he 
hime by us the proprietors, Th eexpenses 
relating to the Thana and Police shall he 
borne hy the Th^ccadar and the duty of 
compliance with the orders whi .h may he 
passed hy the officers under the law now in 
force or that may come in force hereafter 
shall also rest with him. In the last year 
of the term, i,e,, in 1318, the said Sahel) 
shall retire from the Zerait lands of indigo 
on payment of rent for 10 annas Kiat to 
us the proprietors for 1819 Fasli according 
to the above rate if any such Zerait will 
be found to exist with the Khas partitioned 
Patti of us the executants in Monza Phusbat 
Tara, Parganna Saraisa.’’ 

The lease was given to defendant No. 1 of 
the 6 annas odd share of the plaintiffs and 
defendants 2nd party in village Damodarpore 
Ghak along with certain shares in another 
village Bhashar Tara, .some specific lands 
detailed and described in the lease measuring 
33 Bighas odd out of the Zerait Khudkasht 
lands situate in BhusharTara. No specific 
land was leased as appertaining to village 
Damodarpore Ghak with which we are oon- 
oerned in this litigation. The lands in 
dispute, 45 Bighas odd, are not at all speci- 
fically leased to defendant No. 1, nor 
are they mentioned in the lease. The lease 
in question is of a twofold character, (l) it 
confers a right upon the lessee to hold pos- 
session of certain shares in the village in 
place of the lessors, i,e., to collect the rents of 
the same and possibly to have some direct 
cultivation of such lands ns the lessee him- 
self could cultivate and (2) it gives the 
right to cultivate specific lands mentioned 


in the lease, of the Zerait Khudkasht 
lands ill village Bhushar Tara. The leasee 
is, therefore, a tenure- holder in respect of 6 
annas odd share leased to him in village 
Dimodarpore Ghak and a lessee for 
cultivating purposes in respect of the specific 
lands mentioned above in Bhushar Tara. 
In order to meet the doable right conferred 
by the lease a general clause is added, 
namely — ‘The said ■ Saheb, the Thiooadar, 
shoald remain in possession and occupation 
of the leasehold property, should make 
proper cultivation hereof, or should get the 
same cultivated by others by sowing indigo 
or any other crops according to his desire'. 
This clause has been relied upon by the 
learned Vakil for the appellant as conferring 
upon bis client a right to cultivate lands in 
Damodar Ghak and hence it is said that the 
lease was for cultivating purposes and was 
not a lease of a tenure. In order to determine 
whether the right conferred by the lease 
is that of a tenure-holder under the 
Bengal Tenancy Act, the intention of the 
parties has to be looked into. The 
principal object of giving the lease of an 
entire village or a share therein 
is to enable the lessee to collect rents 
from tenants. The fact that the lessee 
may bring under cultivation some lands 
in the village will not alter the charac- 
ter of the tenure created by the lease. 
There could bo no lease for the pur- 
pose of cultivation in village Damodarpore 
Ghak when no lands to be cultivated are 
specified in the lease. Raiyat’ has been 
defined in the Bengal Tenancy Act to 
mean a person who has acquired a &ught 
to hold land for the purpose of cultivat- 
ing them." If any Raiyati interest was 
intended to be conferred in respect of 
the lands situated in Damodarpore Ghak, 
it would have been surely specified and 
described in detail as in the case of land 
situated in Bhushar Tara, The Zsmindari 
rights in the share in Damodarpore Ghak 
were clearly intended to be leased to 
defendant No. 1, as is obviou.s from the 
words used in the lease itself. The rights 
given by the lease have been summed up in 
the words All the Zsmindari rights apper- 
taining to it’ and the lessee has been described 
in the lease as Tliicoadar. The concluding 
words quoted in the extract from the lease will 
shew that there is a special stipulation in 
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respect of tbe Zerait lands leased to defend- 
ant No. 1 for the purpose of oultivatirifir 
indigo* There is no such stipulation with 
regard to snob lands as the lessee might 
directly cultivate in Monzah Damodarpore 
Ohak with which we are concerned. 
I am, therefore, of opinion that the terms 
of the lease, particularly the clause relied 
upon by the appellant, do not confer on the 
lessee the right of a cultivating tenant or 
Baiyat in respect of the lands situated in Da- 
modarpore Cbak but that in respect of that 
Monzah he occupies the position of a tenure- 
holder. The learned Vakil has relied upon 
the case of Bamdhari Singh v. Mackenzie (1) 
for the construction that, he contends, should 
be put upon a lease of this kind. The 
lease quoted in that case shews that Mr. 
Mackenzie was given a lease of 2 annas 
13 Gandas share in a village and also of 
specified lands of lb Bighas 1 Cottah of 
Zerait together with 4 Bighas 1 Cottah 
which he had obtained from certain 
tenants in the village. The suit in that 
case related only to the said specific lands 
of 18 Bighas and 4 Bighas mentioned in 
the lease. It was found as a fact by the 
Courts below in that case that about 11 
Bighas out of 18 Bighas were Mr. Mack- 
enzie’s Kasbt lands (Baiyati lands) prior to 
the execution of the lease and that 4 Bighas 
were the Kasht lands of other tenants 
acquired by Mr. Mackenzie. It was further 
found as a fact by the lower Courts that 
Mr. Mackenzie was bolding land in the 
village for more than 12 years. In second 
appeal on the facts found by the lower 
Courts Bampini and Caspersz, JJ., held that 
the lease of the particular lands specified 
therein was only for cultivating purposes 
and conferred upon the lessee the rights 
of a Baiyat. The real reason for the deci- 
sion in that case appears (at page 354) to 
be that the lessee could not divest him- 
self of his Baiyati right acquired prior to 
the lease by describing it as a Zerpeshgi 
lease or the lands as Zerait of the pro- 
prietors. It further appears that the share 
of 2 annas 13 Gandas odd leased to Mr. 
Mackenzie was held by the lessor landlord 
exclusively and without any joint owner- 
ship with anybody else; whereas in the 
present ease the 6 annas share leased to 

(1) 10 0. W. N. 851. 


defendant No. 1 was held jointly by the 
lessor with other co proprietors. The facta 
of that case and the decision in that case 
with regard to the lease of specific lands 
cannot be any guide for tbe construction 
of the lease in the present case, where 
we are concerned with the lease of Zemindari 
rights of a joint share in a village given 
to defendant No. 1. On the other hand, 
the lease in the present case agrees in 
all its material terms with the lease 
referred to in the case of Bwinn pi Bout v, 
Mackenzie (2) decided by Rampini and Biett, 
JJ. Mr. Justice Rampini who was a party 
to the decision of the case in Unmdhari 
Singh V. Mackenzie (1) makes a distinction, 
with which I entirely agree, between a 
lease of specific lands and the lease of cer- 
tain shares in a village- He says:- 

“Now the learned District Judge has 
interpreted these leases as being cultivat- 
ing leases and as giving occupancy rights 
to the defendants; and there is not the 
slightest doubt that as regards the Brst 
lease, that is, the lease of the 4th 
December 1661 relating to the 15 Bighas, 
he is perfectly right. But we cannot take 
the same view as be has done of the 
remainder of the leases. In the farst place 
it will be seen that in llixhibit h, the 
grantee is spoken of as Thicoadar and in 
Exhibit 11, dated the liith April 1874, the 
grantee is described in a similar inanner. 
Although this latter lease gives to Ihe 
grantee the right to cultivate persoLal- 
ly the share of the Mouzah or to 
cause it to be cultivated by otbeTS, 
yet there are certain provisions in it 
which seem to ns to convey but the rights 
of a tenure^ holder, as it will be seen that the 
plaintiffs convey to the grantee by this docu* 
nient all Zemindari rights save and except 
Brohmotar, Shebattar and Bishnuprit land, 
etc., prohibited by law”. This view was 
upheld in the case of Roghuhar Mahto v. 
H. Monnefs (3), decided by Mookerjee and 
Teunon JJ., where the decision in Ra*n- 
dhari Singh v. Mackenzie (1) was distin- 
guished and where the lease was similar 
in its terms to that in tbe present case. 
The interpretation put upon the lease in 
that case would, therefore, apply to the 

(2) 7 C. L. J. 475. 

(3) U Jnd. Cas. 389; 13 C. L. J. 668. 
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present case. 1 have, therefore, no hesita- 
tioD in holding that the lease in qaestion 
conferred upon the defendant only the 
rights of a tenure-holder in respect of 
the lands in village Damodarpore Chak. 

If defendant No, 1 was a tenure-holder, 
he oould not acquire a right of ooonpanoy 
in the lands in suit comprised in his 
Ijara or farm while holding the village as 
an Ijaradar or farmer, vide clause 3, 
seotiou of the Bengal Tenancy Act, as 
it has already been shewn that he came 
to be in poS'iession of the land in suit 
after the exeontion of the first lease as 
a lessee and that he was never in possession 
of the lands in suit prior to that lease. 
Again the lessors in this case were part 
proprietors of the village which was an 
I j mail or joint village. They had no right 
to create any right in respect of any 
spdcifio lands in the village to the pre- 
judice of the other co proprietors without 
their consent. Defendant No. 1 acquired 
only such rights to hold possession of the 
lands as the lessor had. The lessor oould 
cultivate speoiBo lands; he could not possibly 
acquire a tenancy right as against the 
other 00 proprietors, inasmuch as he 
oould not hold adversely to himself and 
other € 0 - proprietors. This principle baa 
recently been pointed out in Ram Lai Suhul 
V. Bhela Gazi (4). It has not been 
suggested, and in fact there is absolutely 
nothing on the record to shew, that 
defendant No. 1 acquired a tenancy right 
in the lands in suit as against the other 
CO- proprietors. 

It was urged on behalf of the respondents 
that the defendant No. 1 is a oo- proprietor 
in the village and was co-proprietor when 
the lease was executed. He oould not, 
therefore, under clause 2 of section 22 of 
the Bengal Tenancy Act acquire any 
oooupanoy right in the village. This point 
does not appear to have been raised in 
the Courts below. There is no issue, nor 
any finding on it. On the other hand, 
the learned Vakil on behalf of defendant 
No. 1 tried to shew that the defendant No. 
1 acquired his proprietary interest in the lands 
from lb95 to 1915, that is, subsequent to the 
execution of the lease. A reference has been 

(4) e lud, Cks. 370; 37 C. 709; U C. VV. N. 814; 

12 C. L. J. 16. 


made to certain entries in a certified copy 
of extracts from Register D of the Colleo- 
torate. This Register shews that the de- 
fendant No. Ts name was mutated in respect 
of 4 annas odd in place of other pro* 
prietors from lb95 to 1915 on the basis of 
purchases made by him from time to 
time from proprietors, but when those pur- 
chases were actually made is not mentioned, 
Possibly these purchases were after the lease 
taken by the defendant. But with respect 
to I t Gandas he has been entered in the 
Register as original proprietor without any 
date. That would shew that he was a 
part proprietor in respect of 14 Gandas 
soon after the Land Registration Act came 
into force in 1876 and hence prior to the 
first lease of 1882. if that is so, then 
clause 2 certainly bars him from acquiring 
any right of tenancy, occupancy or non- 
oooupanoy, in the lands. 

The defendant lastly relies upon clause 
2. section 22 of the Bengal Tenancy Act, 
for his contention that he cannot be dis- 
possessed from the lands but that he is 
only liable to payment of rent to the oo- 
proprietors. This might have bean so as 
long as the village was held jointly by 
all the proprietors, but on a partition of 
the lands the defendant as co-proprietor 
has no right to claim possession of the 
lands under clause 2, section 22 of the 
Act. The clanae is intended to prevent a 
00 - proprietor fiom acquiring oooupanoy 
rights in the lands transferred to him; 
vide Ravi Lai Suhul v. Bhela Oazt (4). In 
the next place the argument of the 
defendant ia baaed upon the assumption 
that he acquired aa occupancy right in the 
land. But aa a matter of fact, ea already 
sbenvD, neither under the lease nor upon 
eridrnce on the record the defendant 
acquired any Baiyati intereat, oooupanoy o^r 
non-ooonpanoy in the lands in suit. I fail 
to appreciate the oontention of the learned 
Vakil for the appellant that conceding that 
he oould not acquire an oooupanoy or non- 
occupancy, right under danse 2 as a oo- 
proprietor, still he has some interest under 
olaose 2, section 22, and that he oonld not 
be deprived of that right to hold poseeMion 
of the lands. But the defendant was either 
a Baiyat or a landlord. It has been shown 
that he ia not a Raiyat and ia only a 
co-proprietor. He is, therefore, bound to 
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grive up possession of the lands held by him 
as a lessee and to allow the lands to be 
partitioned and distributed between the 
CO' proprietors of the village. 

As a matter of fact there is absolutely 
no evidence on behalf of the defendant 
No. 1 that the lands were either cultivated 
by himself or on his behalf. AH that is 
said in evidence is that the lands were 
in his possession, which would be so as 
he was a lessee of the share in the 
village and as also he was holding the 
entire 16 annas of the village partly as a 
lessee and partly as a oo- proprietor {tide 
evidence of plaintiffs’ witness No. 2, Genda 
Lai Patwari, page 13 of the paper- book). 
Thus it is clear that even if under the 
lease the defendant No. 1 could acquire 
tenancy right in respect of such lands as 
be would cultivate himself or through 
others, he has failed to shew that the 
lands in question were actually in his 
cultivating possession directly or through 
others and hence he could not acquire any 
Raiyati interest in the lands. The claim 
of the defendant No. 1 to hold the lands 
as a Baiyat or tenant must, therefore, fail 
and the plaintiffs are entitled to have 
them brought under partition. 

The third point urged by the appellant 
is that the suit of the plaintiffs is barred 
by limitation. This contention is based 
upon Schedule IILl (a) of the Bengal 
Tenancy Act, which requires that suits for 
ejectment of non-occupancy tenants should 
be brought within six months from the 
expiry of the lease under which the 
lands are held. In this case there is no 
claim by the plaintiffs to eject the 
defendant from the lands. The plaintiffs’ 
suit is principally and solely a suit for 
partition of his share in the village. It 
is simply prayed that the lands in suit be 
declared to be the Isnds of the Maliks 
and not the lands in respect of which 
defendant No. 1 has acquired occupancy or 
non-occupancy rights. This declaration was 
necessary to obtain the principal relief. 
Again, as held above, defendant No. 1 has 
neither occupancy nor non-occupancy rights 
in respect of these lands and, therefore. 
Schedule lll-l (a) has no application. 
The Full Bench case of Janki Sivgh 
V. Jagannalh Das (6), relied upon 

(6) 44 IiKl, Cas. 94; 3 P. L. W. 1, 


by the appellant, does not go far enough 
to hold that the present suit is barred 
by limitation. I, therefore, hold that the 
suit is not at all barred by limitation. 

1 would dismiss the appeal with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal pkom Order No. 35 op 1917. 

January 25, 1918. 

Present: — Mr. Justice Richardson 
and Mr. Justice Walmsley. 
MIDNAPORB ZEMINDARY COMPANY, 

LIMITED— Decree-holders — Appellakts 
versus 

DINA NATH SAHU and others— 
JudgmenT'DBBtobs — Respondents. 

applicntion for, (Uftmt»sal of — Fresh appli» 
cation^ maintnhwhility of — Lifnitudon — Bengal Ten* 
ancy Ad (VIU B. C. of 1885 ), Sch, ill, cl. 6 . 

In execution of n rei)<-(ietTeo, tho property of 
the judgraent-clobtor was sold, but the sale was after- 
wards set aside on tho latter’s application. The 
decree-ludder taking no furthor steps, tho o.\ecut. 
ing Courl) l hereupon passed tho following order: 
“Sale set aside; the docreo-holdor taking no further 
stops, llio c.'isc is dismissed Tor default." On a 
second .application for execution being made by tho 
decroe.Jiolder, beyond the three years’ period limit- 
ed by clause (0; of Schedule lit of the Bengal 
Tenancy Act r 

Jlelid tliat tho second application could not be 
regarded as one in continuation of the ])reviou» 
application for execution, which ended with th« 
order of the Court dismissing that execution case for 
default of the decree-holdcr. [p. 713, col. 2.] 

Appeal against the order of the District 
Judge, Midnap'jre, dated the 14th 
November 1916, affirming that of the 
Munslf, 4th Court at that place, dated the 
2lst July 1916. 

FACTS of the case appear from the 
judgment. 

Mr. U. N, Sen Gupta, (with him Babu 
Probndh Kvmar Das), for the Appellants. — 
The decree- bolder applied for execution on 
the 6th March 1914. The property of the 
judgment-debtor was sold on the 25th 
April 1914. On the 23rd June 1914, the 
judgment-debtor made an application for 
setting anide the sale, which was set aside 
on 16th September 1914. On 28th Septem- 
ber 1914 the execution case was dismissed 
for default on the part of the decree-holder. 
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After the setting aside of the sale and withi> 
in one month from 16th September 1914, 
the decree-holder appealed against the 
order setting aside the sale and the ap- 
peal was dismissed on 2nd January 1915. 
On 16th February 1916 the decree-holder 
made this application. 

This application is in continuation of the 
previous application. I rely on Abdul Khayar 
Abdul Hague Chowdhury v. Reazuddin Ahmad 
Chowdhury (1). The case of Abdul Khayar 
Abdul Hague Chowdhury v. Reazuddin Ahmad 
Chowdhury (1) is exactly in point, there 
also the sale was set aside. 

[Richardson, J. — What case is against 
you?] 

The case of Sarup Qanjan Singh v. Robert 
Watnon Sc Go., (2) is against me. 

The Judge says that it is against but 
really it is not so, it is distinguishable. See 
also Keramit AH v. Nagendra Kishore Boy 

(3) and Manorath Das v. Ambika Kanta Bose 

(4) . 

[RiCfliRDSON, J. — That was decided under 
the old Code.] 

Babn Santimoy Majumdar, for the Re- 
spondents. — The execution case was dismissed 
for default. As long as the dismissal order 
is there, no application can be treated as 
an application in continuation. See Bharat 
Chandra Kaih v. Yasin Sarkar (5). 

JUDGMENT. — This appeal arises out of 
proceedings in execution of a rent decree 
and the question for determination is whe- 
ther an application for execution of the 
decree, is or is not out of time. An 
application for execution of a rent decree 
must be made within the period limited 
by clause (6) of Schedule III of the Bengal 
Tenancy Act. For the present purpose 
that period is 3 years from the date of the 
decree, which was made on the 14th June 
1911. The relevant dates are as follows; 
The first application for execution was made 
on the 6th March 1914; on the 25th April 
of the same year the property of the 
judgment-debtor was sold by the Court. 
On the 23rd June following the judgment- 
debtor applied to have the sale set aside 
and on the 16th September the sale was 

(1) 1 Iiid. Cas. 341; 13 C. W. N. 521. 

(2) C C. W. N. 735. 

(3) 40 Ind. Cas. 7«; 21 C. W. N. 671. 

(4) 1 Ind. Cas. 57; 13 C. W. X. 533 at p. r)34; 9 C. 
L. J. 443. 

(6) 41 Ind. Cas. 586; 21 C. W, X. 769 at p. 770. 


set aside. On the 2Sth September the Court 
made this order: '*Sale set aside, decree- 
holder taking no further steps, case dismissed 
for default.” The decree-holder appealed 
from the order setting aside the sale. It 
does not appear whether the appeal was 
bled before or after the 28th September 
but the appeal was dismissed on the 2nd 
January 1915. The decree-holder took no 
further step for over a year. Then on the 
16th February 1916 he made the applica- 
tion to which the appeal relates. The 
Courts below have held that the applica- 
tion is out of time, because it was made 
more than three years after the date of the 
decree. 

It is contended, however, for the decree- 
holder that this application is merely a 
continuation of his previous application of 
the 6th March 1914 His learned Pleader 
relies on the case of Abdul Khayar Abdul 
Hague v. Reazuddin Ahmad Chowdhury (1) 
and if it were not for the order of the 
28th September 1914 dismissing the pre- 
vious application for default there might be 
fornething to be said in decree-holder’s 
favour But there is that order on the 
record It is not a mere order striking 
a case off the file for the oonvonience of 
the Court. It is an order by which the 
decree holder was bound. He took no 
steps by way of review to have the order 
set aside or modified and he waited for 
more than a year before be came into Court 
with his present application. In my 
opinion the previous application ended with 
the order of the 28th September 1914, and in 
that view there can be no continuity 
between the previous application and the 
present application. I agree with the 
conclusion arrived at by the Courts below 
and would dismiss this appeal with costs, 
one gold mohur. 

Walmsley, j.— I agree. 

Appeal dismissed 
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CALCUTTA HIGH COURT. 

Appeal frou Original Decree No. 477 
OF 1914. 

November 21, 1917. 

Present: — Mr. Jnstioe Fletcher and Justice 
Sir Syed Shamsnl Huda, Kt. 

Srimati RAJABALA DASI— Plaintiff- 
Appellant 

V6VSUS 

SHYAMA CHARAN BANERJEB and 

OTHERS — DBreSDAHTS — R bSPONDBNTS. 

Hindu Law — Inheritance — Unchaste female^ right of. 

According to the Bengal School of Hindu Law, any 
female heiroBs who waia loading an iinchasto life 
heforo the date when the succession opened out is 
excludtid from inhoritanco. [p. 714, cjiI. 2.] 

Appeal against the decree of the Sub- 
ordinate Judge, let Court, Burdwan, dated 
the 31st July 1914. 

Babus Satish Ghunder Qhose, Baidyanath 
Butt and Bhupendra Goomar Qhose, for the 
Appellant. 

Babus Mohendra Nath Roy, Haradhan Ghat- 
terjee^ Baranashibashi Mukerjee, Ram Chandra 
Maiumdar and Babu Phanindra Lai Sinha^ for 
Babu Chandra Sekhar Banerjee, for the Re- 
spondents. 

JUDGMENT. 

Fletcher, J.— This is an appeal by the 
plaintiff against the decision of the learned 
Subordinate Judge of Burdwan, dated the 
Slst July 1914. The plaintiff, who is a 
Hindu female, brought the suit for a 
declaration of her title as the reversionary 
heir of her deceased father to certain pro- 
perties and for recovery of possession, 
following on the declaration that a certain 
deed of compromise entered into in Suit 
No. 21 of 1910 was inoperative and that 
certain transfers made by the plaintiff’s 
mother following on the compromise were 
invalid and without legal necessity. The 
various defendants in the suit, excepting 
the defendants Nos. 6 and 7 who are 
the plaintiff’s sons and who took no part 
in this litigation, filed different defences. 
The defendant No. 5 raised a distinct plea 
that Ihe plaintiff before the time the suooes- 
Bion opened was leading an unchaste life 
and v^as, therefore, according to the Hindu 
Law, incapable of inheriting on the death 
of her mother. It has been argued 
before us that that view of the Hindu Law 
is not accurate and a text- book has lieen 
cited in support of that contention. We 


tl9l8 

are not concerned with the Hindu Law 
as it has been interpreted in other presi- 
dencies. On the decisions of learned Hindu 
Judges of this Court, it is established 
without doubt that the rule as it obtains 
in the Bengal School of Hindu Law is 
that any female who was unchaste before 
the succession opened out is excluded from 
the inheritance. There cannot bo any 
doubt as to that. It is sufficient to refer to 
the two oases that were cited, namely, the 
oases of Ramnath Tolapattro v. Durga 
Sundari Debt (1) and Ramananda v. Rat- 
kishori Barmani (2). In each of those 
oases, one of the learned Judges was a 
Hindu and the oases they cited in the 
course of their judgments carried the case 
back much earlier than the dates of those 
oases. It is much too late now to raise 
that that is not the rule according to the 
Bengal School of Hindu Law. The ques- 
tion is, ‘Vas the learned Judge of the Court 
below right when he held that the 
plaintiff, before the date when the succession 
opened, that is the date of the death 
of her mother, was leading an unchaste 
lifel^” The evidence oonsistp, first of all, 
of the statement on oath subjected to 
cross-examination of the mother, who stated 
without doubt that her daughter, the plaint- 
iff, was leading an irregular life with the 
person who was looking after the present 
suit on behalf of the plaintiff-— a man 
called Lahori Koer, who is the father-in- 
law of the elder son of the plaintiff. 
This man was the Mukhtear of the 
mother and that this man was living on 
the closest terms with this woman, 
the plaintiff, cannot be doubted on the 
evidence. They lived in the same house 
and the documentary evidence shows that, 
on the 10th June 1910, the plaintiff and 
Lahori Koer were convicted of an offence 
under section 294, Indian Penal Code, 
that is, singing an obscene song in a 
public place. It has been suggested that 
the Bajendra Bala mentioned in the 
record of the Court in that criminal case 
is some other Rajendra Bala. Well, first 
of all, the plaintiff herself in her deposi- 
tion has not sworn that she was not con- 

(1) 4 C. 550; 2 Shome L. B. 89; 2 Tnd. Dec. (n. a.) 
349 

(2) 22 C. 347; 11 Ind. D... (n. a.) 288. 
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Tioted by the Magistrate of an offence 
under section 294, Indian Penal Code. 
Although, in the first place, in her deposi- 
tion in the present case she said that she 
was not, bat eventaally she said that she 
could not remember whether she was. 
Another fact is that Lahori Koer who 
conducted the case on behalf of the 
plaintiff and who was present in Court 
did not go to the witness-box to explain who 
was the R^jendra ilila who was convicted 
along with him of an offence under 
section 294, Indian Penal Code. Then 
there is the evidence of one Haripada 
Mandal who is a cousin of the plaintiff, and 
his statement is that the plaintiff and 
Lahori Koer were living together and 
leading an irregular life. On that evi- 
dence the learned Judge came to the 
conclusion that the evidence established 
that the plaintiff was leading an irregular 
and unchaste life at the time when the 
Ruooession opened. 1 think the evidence can 
lead to only one result, and that is that 
the plaintiff was unchaste at the time the 
succession opened out to her. She was 
found singing an obscene song with a man 
in a public place and was taken before a 
Magistrate and fined Rs. 15 or 20 or, 
in the alternative, was sentenced to 15 
days* rigorous imprisonment; and no explana- 
tion has been given to show how this 
woman, if she was leading the ordinary 
life of a modest woman in the house of 
Lahori Koer, came to be out with him 
singing these sing-songs, which apparently 
they sang in concert or unison, on the day 
when the corapliint was made by the gentle- 
man named Satya Kinkar Mukerjee. If 
that is right, what is the position of the 
plaintiff’s suiti^ First of all, if the com- 
promise is binding, this suit must fail. 
This suit only asks for relief that the 
compromise is void and illegal. If the 
compromise is binding the present suit must 
fail and the rights which tlie plaintiff has 
got under the compromise she can enforce in 
a proper suit. If the compromise is not 
binding, then what interest has the plaintiff 
got to maintain the present suit? If the 
compromise is not binding, the only right 
she has got would be as the heiress of her 
father on the death of her mother. But it 
has been found by the learned Judge of 
th^ Court below that at the time the 


succession opened cut to ber — a finding in 
which I agree, the plaintiff was unchaste. 
According to the rules of the Hindu Law, 
the plaintiff would be excluded from succes- 
sion which she would have taken if she 
had been leading a chaste life. In that 
view, the present suit cannot succeed. 
The plaintiff, as already stated, if the 
compromise is binding, has got the right 
to enforce it in a proper suit. If it is not 
binding, which is the present case, then she 
cannot maintain the present suit, on the 
ground that she is excluded from succes- 
sion. I think that, on that view, the present 
appeal fails and must be dismissed with 
costs. The bearing fee will be divided 
amongst the defendants who have appeared 
on the following scale; Defendant No. 1 
Rs. 150; defendants Nos. 2, 3, 4 and 5 
Rs. 75 and defendants Nos. 8 and 9 Rs. 75. 

Shamrcl Hoda, J. — I agree. 

Appeal dismissed. 


BOMBAY HIGH COURT. 

Original Civil Jokisdiction Appbai. No 36 
OF 1917, 

December 11, 1917. 

Pmetif:-— Sir Basil Scott, Kt., 

Chief Justice, and Mr. Justice Batchelor. 
GIRJASHANKAR DAYASHANKAR 
A^AIDYA — Plaintiff — Appellant 
versus 

The B. B.&C.l RAILWAY — Defendant 
— Rbm'uxdknt. 

Ma.ster and iter rant — Liability of maitter for wi^ongful 
act of servant — Rnilivaifit Act (IK of 1890), ss. 108, 121, 
128, 131. 

A mastor is liable for the wrongful act of bis ser- 
vant where the servant, acting in a matter which it 
w'iiliiii the scope of liis authority, that is, within cbe 
course of fiis employmont, commits a w’roiig by 
exceeding the authority vested in him. The act itself 
which constitutes the wrong may be in excess of 
the servant’s autlioriiy, but if in thus transgressing his 
Hutbority the servant is doing in the master's inter- 
ests one of the class of acts which the master has 
eniployod him to ilo, then tlie master is liable, [p, 
719, col. I.] 

Plaintiff was tiavolling in one of the defendant 
Company’s trains. Tho compartment occupied by the 
plaintiff was greatly overcrowded to the incon- 
veuience and discomfort of the occupants. After 
ineffectual efforts to obtain assistance from the 
guard or the station master at a station, the plaintiff 
stopped the train by pulling the communication 
chain. Thereupon the driver and the guard got down 
from the train, the driver pulled the plaintiff out of 
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e coinpartiuent an^ cuflod and nlappod liim, Uic 
l^uard asHistinj^ in this assaidl. The plaintiff suod 
the defeiidiint Cnm])any for dainn^^os for the assMiilt 
committed on the plaint iff by tho coinj)aii.v‘s servants: 

Heldy iliiit the offence of piillin.a- tlio communi- 
catiou chain Avithoiit reasonable and sufficient cause 
>vas one ill respect of which tin' Company itself had 
no iK)wor of arrest and that, therefore', tlie assault 
com mil ted by its servants was out side the scope of 
their authority and the course of their einployinoiittuid 
t he Company W not liable i hero foi.fp. 720, col. 1.] 

FACTS appear from the following judg- 
ment of 

Ka.iiji, J. — The plaintiff, Girjaahankar 
Dayashankar Vaidya, who ia a managing 
clerk in a firm of Solioitora, claims from 
the defendant Railway Company Rs. 3,000 
as damages for the wrongful and tortious 
acta of the servants of the defendant 
Railway Company. It appears that the plaint- 
iff and hia wife were, on ISth March 
1916, travelling in a third class compart- 
ment from Charni Road Station to Choltan. 
It is alleged that there were nine passengers 
in the compartment when the train left 
Charni Road Station and more got in at 
the intermediate stations and when the 
train reached Mahalaxmi Station, there were 
in all about twenty five passengers in a 
compartment intended to hold ten. The 
plaintiff attempted to communicate with 
the guard and the station master at the 
Mahalaxmi Station but could not. After 
the train left Mahalaxmi Station, some of 
tho passengers attempted to molest the 
plaintiff. The plaintiff and his wife got 
frightened, so the plaintiff pulled the 
emergency chain and the train stopped. 
The plaintiff called out for the guard, but 
before the guard could come up the 
driver of the train ran up to the plaintiff’s 
compartment, caught hold of him, pulled 
him out of the compartment, struck him 
several times with his fist. In the mean- 
time the guard came up to the spot and 
he slapped the plaintiff several times on 
his face. The defendants denied that the 
gurard or driver was acting in discharge 
of his employment when he committed 
the alleged assault upon the plaintiff. 
They never authorised their guard or driver 
to commit any assault upon the plaintiff 
and that if any assault was committed, it 
was done in direct defiance of the orders, 
rules and regulations of the defendants. 
Hence the present suit. As the plaint stood, 
certainly did not disclose any cause of 


action against the defendants, so I allowed 
the plaint to be amended and it was amended 
by inserting at the end of paragraph 8 of 
the plaint the following: — 

“The plaintiff says the said wrongful and 
tortious acts were done by the said driver 
and guard in the course of their employ- 
ment and in the discharge of their duty as 
the servants of the Company and whilst 
acting within the scope of their authority. 
The plaintiff, therefore, prays that the defend- 
ant Company is liable for the said acts of 
their servants.” 

On this. Counsel for the defendants raised 
the following additional issue, 

Whether the acts complained of were done 
in the course of their employment or in dis- 
charge of their duty as servants of the Com- 
pany and whether they were within the scope 
of their employment ? 

Counsel for the defendants admitted that 
the compartment in which the plaintiff was 
travelling was overcrowded, the that emer- 
gency chain was pulled by him twice, that the 
driver and the guard were, on 18th Match 
1916, and are still in the defendant Com- 
pany’s service and that the driver and the 
guard oomrailted the assault as alleged. 
The only question for the determination of 
the Court is whether the acts complained 
of were done by the driver and the guard 
in the course of their employment or in 
discharge of their duty and whether they 
were within the scope of their authority, for 
which the defendant Company would beliable 
in damages to the plaintiff. The general 
rule is that a master is liable for the acts 
and neglects and defaults of his servants in 
the course of their service or employment. 
We have, therefore, to see what is meant 
by the course of service or employment. 
The injury in respect which a master be- 
comes subjeefc to this kind of vicarious liability 
may, according to Pollock, be caused in 
the following four ways: — (1) It may be 
the natural consequence of something being 
done by a servant with ordinary care in 
execution of the master’s specific orders. (2) 
It may be due to the servant’s want of care 
in carrying on the work or business in which 
he is employed. (3) The servant’s wrong 
may consist in excess or mistaken execution 
of a lawful authority. Or (4) it may even 
be a wilful wrong, such as assault, provided 
the act is done on the master’s behalf and 
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with the intention of serving his purposes. 
It will be seen that (I) and (2) ways do 
not apply to the facts of this case. Therefore, 
to establish a right of action against the 
master in such a case as the present it 
must be shown that (a) the servant 
intended to do on behalf of bis master 
something of a kind which he was in fact 
authorised to do, and (6) the act, if done in 
a proper way or under the circumstances 
erroneously supposed by the servant to exist, 
would have been lawful. It is clear that 
the cause which led to the assault is the 
pulling of the emergency chain. It is con- 
tended by the plaintiff’s Counsel that under 
the Indian Railways Act if, in the opinion 
of any railway servant, anybody pulls the 
emergency chain without reasonable and 
sufficient cause and stops the train, he thus 
obstructs a railway servant from the discharge 
of his duty, etV,, moving, it is the duty of the 
railway servants to arrest such a person 
and take him to the station master. It, 
therefore, becomes necessary to consider 
sections of the Indian Railways Act which 
are applicable to this case. Section lOH 
deals with the pulling of the emergency 
chain. Section lOS runs as follows: — 

**If a passenger, without reasonable and 
sufficient cause, makes use of or interferes 
with any means provided by a railway 
administration for communication between 
passengers and the railway servants in 
charge of a train, he shall be punished 
with fine which may extend to fifty rupees.” 

It is contended by plaintiff’s Counsel that 
section 121 of the Indian Railways Act must 
also be read with section 108. Section 121 
runs as follows; — 

“if a person wilfully obstructs or impedes 
any railway servant in the discharge of 
his duty, be shall be punished with fine 
which may extend to one hundred rupees.” 

According to plaintiff’s contention a person 
who pulls the emergency chain, without 
reasonable and saffioient cause, wilfully 
obstruots or impedes a railway servant in 
the discharge of his duty, viz,, of running 
the train, and thus makes himself liable 
for prosecution under sections 108 and 121 
of the Indian Railways Act. In support 
of this contention Counsel for the plaintiff 
says that railway officials think so too and 
places reliance on a passage which appears 
in Exhibit B, which is a letter, dated 


let May 1916, from the General Traffic 
Manager to the Loco, and Carriage 
Superintendent. The passage relied on is : — 
*‘l may add that in such oases the 
Company’s servants are under the Railway 
Act authorised to remove passengers who 
obstruct the Company’s servants in their duty 
of running the train.” 

The first remark I should like to make 
in this connection is that what railway 
officials thought is in no way binding and 
that this was written by the Traffic Manager 
after consulting the Company’s Pleader who 
was defending the driver in the Police Court 
and in mitigation of his offence for lessor 
sentence, and this remark in no way binds the 
railway company and it is not t)ie view which 
either the driver or the guard took of the situ- 
ation. Therefore, in my opinion, the plaint- 
iff^a contention is not only far-fetched but 
absolutely untenable and that section 121 of 
the Indian Railways Act has no application 
to the facts of the present case, and, in my 
opinion, the only section which is applicable 
is section 108 of the Indian Railways Act. 
The result is that in a case where a person 
without sufficient and reasonable cause pulls 
the emergency chain he will render himself 
liable for prosecution under section 108 only, 
and not under section 121 also for preventing 
the running of the train and thus obstruct- 
ing or impeding a railway servant in dis- 
charge of bis duty. The reason why 
Counsel for the plaintiff put forward this 
contention is obvious, for if a person commits 
an offence under section 121 of the Indian 
Railways Act then such person can be arrested 
under section 131 of the same Act without 
warrant or other written authority by any 
railway servant or by any other person whom 
he may call to bis aid without any other 
requirements being first complied with. But 
if the offence oonjmitted is one under section 
108, then in such a case a person who has 
committed such offence can be arrested only 
after the requirements set out in section 
132 of the Indian Railways Act are complied 
with and those requirements are shortly : (1) 
there is reason to believe that he will abscond; 
(2) his name and adress are unknown; (3) 
refuses on demand to give name and address; 
(4) there is reason to believe that the 
name or address given by him is incorrect. 
There is no evidence in this case to show 
that any railway official or servant or engine 
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driver or guard ever asked plaintifF his name 
or address, much less he refused to give one, 
and I think from the evidence it is clear 
that the engine driver had obsolutely no 
reason to believe that the plaintifP would 
abscond as he was safe in the compartment. 
Under these circumstances the Railway 
Company itself would have had no authority 
under the Indian Railways Act to commit 
or do the acts complained of with a view 
to arrest the plaintiff, much less its servants, 
and the driver and guard by doing the 
acts which they have done in this case cannot 
make the Railway Company liable in damages, 
and that this is the law is clear from the 
passage at page 2^5 of Volume XX of Hals* 
bury’s Laws of England. The passage I 
refer to is as follows: — 

*‘The master is not liable merely because 
the servant, in doing the act, honestly 
believed that he was acting in his master's 
interests and intended the act to be for the 
master’s benefit : Byrne v. Londonderry Tram^ 
way Go, (1).” 

The case which is in point is PouUon v. 
London and South Western Railway Co, t2). I 
have carefully considered every case which has 
been cited by Mr. Wadia for the plaintiff and 
the important of them, like Qoffw, Great North* 
ern Railway Oompanyid),y, Seymour Greenwood 
(4), Limpus V. London General Omnibus 
Company Limited (5), have been considered 
and distinguished by the learned Judges in 
Boulton V. London and South Western Railtvay 
Co. (2). To my mind it is clear that the defend- 
ant Company had no power under the Indian 
Railways Act to arrest the plaintiff for pall- 
ing the emergency chain ; therefore, authority 
cannot be implied to have been given to the 
servants to do an act outside the scope of the 
employment. I, therefore, hold that the acts 
complained of were not done in the course 
of their employment or in discharge of their 
duty as servants of the Company and they 
were not within the scope of the employment. 
The result is that the suit must be 
dismissed. 

(0 (1902) 2 1. R.457;36r.L.T.R.206;6Tr.L.ll. 808. 

(2) (1867) 2 Q. B. 634 at p. 536; 8 B. AS. 616; 36 
L. J. Q. B. 294; 17 L. T. 11; 16 W. R. 309. 

(3) (1861) 30 L. J. Q. B. 148; 3 El. & El. 672; 7 Jur 
(k. fl.) 286; 3 L. T. 860; 121 E. R. 594; 122 R. R. 889, 

(4) (1861) 80 L. J. Ex. 327; 7 H. A N. 366; 9 W. R. 
78^. 4 L. T. 833; 168 E. R. 611; 123 R. R. 668. 

(6) (1862) 82 L. J. Ex. 84; 1 H. A 0. 626; 9 Jur. (n. 
#.) 333; 7 L. T. 641; U W. R. 149; 168 B. R. 993; 130 

B. 641. 


railway. 

I think it is but fair to add that the 
defendants have in their letter and in their 
written statement expressed their regret 
that the plaintiff should have suffered any 
indignity or injury while travelling in the 
train and have punished both the driver 
and the guard departmentally- 

Suit dismissed with costs, 

Messrs. Setalwad, Wadia and Rangnekar, 
for the Appellant. 

Messrs. Strang man^ II eldon and Oamphellf 
for the Respondent. 

JUDGMENT. 

liATCHfiLOR, J. — The appellant before ns 
was the plaintiff in the Court below, his 
suit having been dismissed by Kajiji, J. 
The plaintiff, who is a managing clerk in 
a firm of Bombay Solicitors, brought the 
suit to recover damages from the defend- 
ant Railway Company, on account of the 
wrongful and tortious acts of their 
servants, an engine driver and a guard. 

Owing to various admissions made by 
the parties at the trial, the facts have not 
been elicited from the witnesses with the 
usual completeness, but there can be no 
d^ubt upon the record what the essential 
facts are, and Mr. Campbell for the Rail- 
way Company did not press his attempt to 
give to them any other complexion than 
that which appeared to the learned trial 
Judge. These facts are as follows:— 

On the night of the 18th March 1916, 
the plaintiff was a third class passenger 
in one of the defendant’s trains. The 
plaintiff’s compartment was greatly over- 
crowded to the inconvenience and discomfort 
of the occupants. After ineffectual efforts 
to obtain assistance from the guard or the 
station master at a station, the plaintiff 
stopped the train by polling the communica- 
tion chain. The train was re-started, but no 
other incident then occurred, nor was any step 
taken to relieve the overcrowded ness of the 
compartment. Conseq.uently when the train 
had gone some little distance further on its 
journey, the plaintiff again stopped it by 
palling the communication chain. Thereupon 
the driver and the guard got down from the 
train: the driver pulled the plaintiff out of 
the compartment and cuffed and slapped 
him, the guard assisting in this assault. 
The degree of violence used is not now 
material: it was, I think, probably not 
muob, but the assault is admitted, and 
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the plaintiff naturally resents the indignity 
and affront to which he was subjected. The 
plaintiff was arrested by the driver and guard 
at Dadar Station, where he was handed over 
to the station master: his statement having 
been recorded by the Police, he was released 
and allowed to go on to his destination. 
The guard and driver were prosecuted to 
conviction before the Magistrate, who fined 
them for the assault. 

The only question in appeal is whether, 
in the above state of facts, the Railway 
Company are liable for the wrongful acts 
of their servants. 

Now the general proposition of law 
applicable to the question of the master’s 
liability for the wrongful acts of his 
servants may, for our present purposes, 
be stated thus: the master is liable where 
the servant, acting in a matter which is 
within the scope of his authority, that is, 
within the course of bis employment, 
commits a wrong by exceeding the authority 
vested in him. The act itself which con* 
stitutes the wrong may be and usually 
is in excess of the servant’s authority, 
but if in thus transgressing his authority 
the servant is doing in the master’s 
interests one of the class of acts which 
the master has employed him to do, 
then the master is liable. It is unnecessary 
to refer to decided oases in support of this 
general proposition, which, as a broad 
statement of the law, is well established 
and has been accepted by both sides at 
the Bar. 

It remains to see how this principle is 
to be applied in such a case as this, 
where a person is arrested and wrongfully 
assaulted by the servant. Here, in con- 
formity with the general principle, the 
law, as I understand it, is this : the assault 
being an incident of the arrest, and being 
an excess of the servant’s authority, the 
master is liable if, and only if, the srrest 
was within the servant’s authority. In 
other words, if the supposed offence for 
which the person was arrested was an 
offence for which the master himself would 
have bad authority to make the arrest, 
then the master will be liable: he will 
not be liable where he himself, for the 
alleged offence, would not have been 
justified in arresting the offender, for in 
tpeb a case the arresting would be beyond 


and outside the course of the servant’s 
employment, and the added assault would 
not be referable to any of the class of 
acts which the master had impliedly put 
the servant there to do. 

This principle may be illustrated by a 
comparison of two decisions, that in 
PouUon V. London and South Western 
Railway Go. (2) and that in Bayley v. 
Manchester^ Sheffield and Lincolnshire Railway 
Co. (6). In the former case the plaintiff 
was detained in custody under a station 
master’s orders because he refused to pay 
the railway fare for a horse travelling 
by one of the defendant Company’s trains. 
It was held that the Company were not 
liable for the wrongful arrest on the 
ground that, since the Company themselves 
would not have had the power to arrest 
the plaintiff on the assumption that he had 
wrongfully taken the horse by the train 
without paying, there could be no authority 
implied from them to the station master 
to arrest the plaintiff on this assumption. 
Bayley^s case (6) fell on the other side of 
the line. Bayley, a passenger on the 
defendant Company’s railway, sustained 
injuries in consequence of being violently 
palled out of a railway carriage by one 
of the defendant’s porters, who acted 
under the mistaken impression that Bayley, 
the plaintiff, was in the wrong train. The 
Couxt held the Company liable on the 
ground that the removal of a passenger 
from a carriage by a porter was an act 
within the porter’s authority, so that the 
injuries caused by the plaintiff’s violent 
ejection were caused by the porter in the 
course of doing one of the olas^ of the 
acts which the Company had put him 
there to do. 

There are numerous other oases in the 
books which illustrate the same principle, 
notably. Dyer v. Munday (7), and Rowlatt, 
J.’s decision in Ormiston v. Great Western 
Railway Company (8). But probably no 
more concise or lucid statement of the 
distinction could be found than the words 
used by Mr. Justice Blackburn, as he then 
was, in the course of the argument in 
Boulton's case (2). Counsel for the plaintiff 

(6) (1872) 7 C. P. 416. 

(7) 0896» 1 Q. B. 742; 64 L. J. Q. B. 448; 14 R. 
306; 72 L. T. 448; 43 W. R. 440; 59 J. P. 276. 

(8) (1917) 1 K. B. 698; 86 L. J. K. B. 769. 
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there oontended that the station master 
was the person in authority to do all 
acts required by the exigency of business, 
and that consequently the Company were 
bonnd by his act in arresting the plaintiff: 
and Counsel cited, in support, a case 
where a passenger was wrongfully arrested 
on the mistaken assumption that he had 
not paid his fare: v. Great Northern 

Railway Company (3). Blackburn, .T., in- 
terposing said “In that case there was 
a power to arrest, on the assumption 
that the facts were as the officer arresting 
supposed; here there is no such power.” 

The application of these principles to 
the present facts raises the question who- 
ther the defendant Company would have 
had authority to arrest the plaintiff for 
the offence for which the Company’s 
servants arrested him. That offence was. 
clearly on the evidence, the palling of 
the communication chain without reasonable 
and sufficient cause,” an offence made 
punishable under section 108 of the Indian 
Railways Act, 1890. It is unnecessary to 
decide whether the plaintiff had, or had 
not, reasonable and sufficient cause. I will 
assume, in favour of his present suit, that 
he had not, and that, in consequence, 
he laid himself open to punishment under 
section 108. But for this offence, it is 
admitted that, under the Act, the defend- 
ant Company had no authority to arrest 
him. It follows, as my learned brother, 
Kajiji, J., held, that the Company cannot 
be held liable for the assaults committed 
by their servants in the course of the 
arrest. To escape from this difficulty Mr. 
Setalvad for the plaintiff ingeniously con- 
tended that the offence for which the 
arrest must be taken to have been made 
was an offence falling, not only under 
section 108, but also under sections 121 
and 128. If this contention were sound, 
the plaintiff would, no doubt, be entitled 
to succeed, for persons offending under 
section 121 or section 128 may, as provided 
by section 131, be arrested without war- 
rant by any railway servant. In my 
opinion, however, the contention is not 
sound. Section 121 deals with the obstruct- 
ing of any railway servant in the dis- 
charge of his duty, and section 128 (so 
far as we are now concerned with it) 
provides punishment for any person who 


obstructs any rolling stock upon any 

railway. It is admitted that, owing to the 
working of the mechanical contrivance, 

the pulling of the communication chain 
automatioally stops the train, which cannot 
be re-started till the vacuum has been 
restored. Mr, Setalvad consequently con- 
tended that the plaintiff’s action here 

obstructed the driver in the discharge of 
his duty to keep the train running, and 
obstructed the rolling stock of the train 
by bringing it to a stop. It may be 
admitted that, as a mere matter of words, 
some colour may be lent to this argument 
from the generality of the phraseology 
in sections 121 and 128, and if section 
108 did not exist, the plaintiff’s offence 
might perhaps be brought within the 
scope of either of the later sections. But 
interpreting the Act as we have it, 1 think 
that Mr. Setalvad’s construction is forced 
and unnatural. Reading the sections 
together, the fair conclusion seems to me 
to be that the stopping of the train by 
the wrongful pulling of the communication 
chain is one special kind of obstruction, 
for which the Legislature has made 
special provision. It has ordained a 
particular punishment, which is lighter 
than that allowed for other obstructions, 
presumably because the stopping of the 
train by this meohaoioal means is not 
likely to be attended with any danger to 
the travelling public. This differentiation 
of the consequences or results seems to 
me strongly in favour of the view that 
the special provisions of section 108 are 
not to be controlled by the more general 
language of the wider sections. If Mr. 
Setalvad’s contention were allowed, it would 
follow that in every case where a passenger 
wrongfully pulled the communication 
chain, he would be liable to imprisonment 
for a term of two years under section 
128; but in section 108 the Legislature 
expressly enacts that for this particular 
offence the maximum penalty shall be a 
fine of Rs. 50. Remembering that we are 
dealing with penal sections, I think that 
the imposition of the heavier punishment 
would he a result wholly outside the 
contemplation of the Legislature; in other 
words, the plaintiff’s offence is, under the 
Act, punishable under section 108, and not 
under section 121 or section 128. The 
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rale of oonstraotion here applied ia but a 
partioolar oaae of the general prinoiple 
embodied in the maxim, generalia specialibus 
f*o« derogant, whioh is invoked in the 
interpretation of a later general Aot 
bearing upon an earlier special Act. In 
explaining this maxim in Barker v. Edger 
(9), Lord Hobhouse used the following 
language, which, mutath mutandis^ appears 
to me to guide us to the true meaning of 
the earlier and the later seotion.s in the 
Aot now under oonsideration: — “When”, 
said his Lordship, “the Legislature has 
given its attention to a separate subject, 
and made provision for it, the preauraption 
ia that a subsequent general enactment is 
not intended to interfere with the special 
provision...*^ So here: the earlier special 
provision must be held to control the 
general provision qmad the particular case 
specially provided for. 

On these grounds I oome to the ooiiclu- 
Sion that for the ofiEenoe for which defend- 
ants* servants arrested the plaintiff, the 
defendants themselves would have had no 
authority to arrest him, and, consequently, 
that the defendants are not liable for the 
assaults committed by their servants. The 
appeal, therefore, fails and must be dis- 
missed with costs. 

Scoir, C. J. — I concur. 

Avpeal dismissed, 

(0) (ISQb) A C. 74S ar,p. Tol (i7 b. J. V. 0. 115; 7i) 
L. T. 151. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 3101 
OF 1915. 

July 31, 1917. 

Justice Sir Asutosh Mookerjee, 
Kt., and Mr. Justice Beach croft. 
SATYESH CHANDRA SARKAR and 
OTHERS — Defendants — Appk llants 
versus 

HAJl JILLAR RAHMAN— Plaintiff — 
Respondent. 

Landlord and tenant — Apporfionuient of rent — Joint 
lawUords^ right ojj .to recover rent proportioivUelg to 
their thares. 


Before the rent of a holding is actually apportioned, 
eitlirr by an araioablo arrangement between all the 
parties r.ojirepiiod or by a decree, one of the joint 
iaudlordR cannot, as a matter of right, claim from, 
the tmianls wliat he estimates to ho his propor- 
tionate share of the rent. [p. 722, col. 1.] 

Joint landlords cannot at their choice collect rent 
in separate .shares even after giving duo notice to 
the tenants of their separate demaiids.fp. 722, col. 1.] 

Appeal against the decree of the District 
Judge, Burdwan, dated the 26th August 
1.915, affirming that of the Subordinate Judge, 
Burdwan, dated the 30th June 1914. 

Babus Dtoarka Nath Ghttekerhutty, Hemend'ta 
Nath Sen and Babn Nakulesioar Mukherjee for 
Babu Kalidas Sarkar, for the Appel* 
lants. 

Babas Moh’indra Nath Ray and Mohesh 
Chandra Banerjee, for the Respondent. 

JUDGMENT. — This is an appeal by the 
tenant defendants in a suit for apportion* 
ment of rent and for recovery of arrears 
at the rate settled by the decree. The 
Courts below have decreed the suit. On 
the present appeal, the tenants do not 
attack the decree for apportionment of rent, 
but they contend that the claim for arrears 
should have been dismissed, inasmuch as 
at the date of the in.stitution of the suit, 
there were no arrears due. This oentention 
is based on the fact that between the 
15tb May 1911 and the 19th August 
1912, the tenants bad made sixteen deposits 
in Court under section 61 of the Bengal 
Tenancy Aot. It is not disputed that if 
these deposits were validly made, no arrears 
were due at the date of the commencement 
of the suit. The question in contrpverFy 
con.sequenlly reduces to this: Were the 
deposits made in accordance with section 
61? 

This plaintiff and the fourth defendants 
were, at the date of the institution of this 
suit, joint landlords of the tenant defend* 
ants, and this is the assumption on which 
the apportionment of rent is claimed. 
Consequently, the tenants were not bound 
to pay rent to their landlords, unless they 
could obtain a joint receipt for such pay- 
ments as they might make. But, upon 
the facts which have been brought to light 
in the course of this litigation, there can 
be no reasonable doubt that it was not 
possible for the tenants to obtain such 
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joint receipts. The case is thus fully 
covered by section G1 (1) (c) of the 

Bengal Tenancy Act, whish provides that 
when the rent is payable to oo-eharers 
jointly and the tenant is unable to obtain 
the joint receipt of the oo-eharers for the 
money, and no person has been empowered 
to receive the rent on their behalf, the 
tenant may present to the Court, having 
jurisdiction to entertain a suit for the 
rent of his tenure or holding, an applica- 
tion in writing for permission to deposit 
in the Court the full amount of the money 
then due. The District Judge would have 
taken this view, if he had not erroneously 
held that the landlords could, at their 
choice, collect the rent in separate shares 
and that if they gave due notice to the 
tenants, it became the duty of the defendants 
to comply with the demand. The District 
Judge has overlooked that his opinion of 
the relative rights and obligations of joint 
landlords and their tenants is contrary to 
the rule enunciated by a Full Bench of 
this Court in the case of fswa?' Chunder 
Duit V. Ram Krishna Bass (1) , Sir Richard 
Garth, C. J., stated in that case that a sale 
of a share in a tenure, which has been 
let to a tenant in its entirety, does not of 
itself necessarily efFeot a severance of the 
tenure or an apportionment of the rent; 
but that if the purchaser of the share 
desires to have such a severance or ap- 
portionment, he is entitled to enforce it by 
taking proper steps fur that purpose. If 
he takes no such steps, then the tenant 
is justified in paying the entire rent, as 
before, to all the parties jointly entitled to it. 
But if the purchaser desires to effect 
a severance of the tenure and an apportion- 
ment of the rent, he must give the tenant 
due notice to that effect, and, then, if an 
amicable apportionment of the rent cannot 
he made by arrangement between all the 
parties concerned, the purchaser may bring 
a suit against the tenant for the purpose 
of having the rent apportioned, making all 
the other oo- sharers parties to the suit, 
Bajnarain I itter v. Ekadasi Bag (2). In 
the case before us, the plaintiff instituted the 

(1) 6C.902;6C. h. K. 421; 3 Shome L. R. 132; 
2 Ind. Doc. (n. s.) 1182. 

(2) 27 C. 479; 4 C. W. N. 494; 14 Ind. Dec. (n. s.) 
316. 


present suitjfor apportionment of rent on the 
13th November 1912. Before the rent has 
been actually apportioned by the decree made 
herein, the plaintiff could not, as a matter 
of right, claim from the tenants what he 
estimated to be his proportionate share of the 
rent. The reverse of this position was, un- 
doubtedly, the exact attitude taken by him 
prior to this litigation. In these circumstances, 
the tenants were competent to avail themselves 
of the provisions of section 61 (1) (c) of 
the Bengal Tenancy Act. We bold ac- 
cordingly that the deposits were validly 
made, and that at the date of the in- 
stitution of the suit the amount claimed as 
arrears was not due. 

The result is that this appeal is allowed 
and the decree of the Court below modifi- 
ed. The decree, in so far as it allow.s the 
claim for arrears with costs and interest, 
will be set aside; but in so far as it 
apportions the rent will stand confirmed. 
Under the oirourastanoes, each party will 
pay his own costs in all the Courts. 

Appeal allowed \ 
Decree modified. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 566 of 1914. 

September 30, 1915. 

Present: — Mr. Stanyon, A. J. C. 

BHAUJl AND OTBERS — DEFENDANTS 

— Appellants 

versus 

BHAGWAI^T ATMARAM DHONGDl— 

Plaintiff— Respondent. 

Mortgage bo7id made up of principal and prospective 
mleyest — Inafalments — Default hi payment of instaU 
- lent Interest ^ payment of. 

PartioB had dealings in money with each other 
Slid on making up accounts a certain sum was found 
clue from the defendants to the plaintiff. To the 
F:nTn found due nn addition was made as prospective 
interest and a mortgage bond was executed in respect 
of tJio total sum by the defendants on the 4th 
October 1916. The bond provided for payment by 
inetahnenis, and it was stipulated that in default of 
payment of any instalment it should carry interest 
at 12 per cent, per annum to be compounded every 
year and tliat in default of payment of any two instal- 
monts the whole sum should become immediately 
recoverable. Default was made in respect of two 
inatalmonts on 26ih January 1899: 
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Held, (1) that plaintiiT was entitiod to reoovor (a) 
tho principal sum scourod by tho bond; (h) propor- 
tionate in tore st out of the total sum fixed as proa- 
poctivo interest up to tho 26tli January 18«9; and 
(c) compound interest at 12 per cc.ut. per annum on 
the sum due on the date of tho first default from that 
date up to tho 2Gth January 1899; fp- 725, ool. 2.] 

(2) that the plaintiff was not entitled to any 
interest after tlic 26th January 1899. fp- 725, eol. 2.] 

Appeal from the decree of the Court of 
the Divisional Judge, Nagpur, dated the 11th 
May of 1914, in Civil Appeal No. 70 of 
1913. 

Mr. P. 5f. Kotwal^ for the Appellants. 

Mr. V, R, Pandit, R. B., for the Respondent. 

JUDGMENT.— The faots of this oase 
are simple. The parties had dealings in 
money. Accounts were made up and a 
sum of Rs. 5,159-7<0 was found due from 
the defendants to the plaintiff in 189G. 
This was made into two sums of Rs. 3,00 J and 
Rs. 2,159-7-0 for two bonds executed on 
the 4th October 1896, to which I shall 
refer hereafter as Bond A and Bond B. 
To each principal sum an addition was 
made as prospective interest, and instal- 
ments were settled for payment of the 
aggregate. In each bond there were the 
stipulations that in default of any instalment 
it should carry interest at 12 per cent, 
per annum to be compounded every year 
and that in default of any two instalments 
the whole sum should become immediately 
recoverable. 

The following are the details of each 
bond: — 

Bond A. 

Principal ... Rg, 3,000-0-0 

Prospective interest ... Ra. 500-0 0 


Rs. 4.200-0.0 

Re-payable by 22 instalments of Rs. 182 and 
one of Rs. 196. Property mortgaged, 2 village 
shares with sir and a house. In default of 
payment of whole sum when due, property to 
be foreclosed. 

Bond B. 

Principal ... Rg. 2,159-7 0 

Prospective interest ... Rs. 563-9 0 


Rs, 2,723-0 0 

Re -payable by 21 instalments of Rs. 119 
and one of Rs. 105. Property mortgaged, 
18 muafi Belds and the same village 
shares as in Bond A. In default of payment 
the debt was to be recovered from the 
psufraot. 


The plaintiff maintained a single ao- 
oonnt to cover both bonds and appropriat- 
ed payments therein. On the 2nd August 
1910 he filed two suits one on each bond, 
alleging that instalment defaults had taken 
place in respect of both and the whole 
sum outstanding having become due, he 
claimed payment of the same or in default 
foreclosure of the property mortgaged by 
Bond A, and possession as usufructuary 
mortgagee of the muafi fields mortgaged 
by Bond B. After making a proportionate 
allotment of payments between the two bonds 
the plaintiff claimed Rs. 4,078-7-0 in respect 
of Bond A fixing the 26th January 1899 
as the date when his cause of action arose, 
and Rs. 2,819-6-0 in respect of Bond B 
fixing the same date for his oanse of action. 
Post diem interest was also claimed. 
The first Court gave the plaintiff a fore- 
closure decree for Rs. 6,817-3-3 on Bond 
A for principal, interest and costs calculated 
up to the 16th May 1913, the date fixed 
for payment, the date of the decree being 
the 16th November 1912. In respect of 
Bond B it held the plaintiff entitled to 
the sum due as the result of a calculation 
made in the same way as in the oase of 
Bond A, but did not work out or declare 
the sum due, as it certainly should have 
done. Usufructuary possession of the fields 
was decreed and the defendants were ordered 
to pay the costs of the plaintiff. In this 
case, however, the interest of one of the 
six defendants was held not bound by the 
mortgage. The defendants, except defendant 
No. 6 in the suit on Bond B, appealed 
to the Divisional Judge and in the oase 
of the non- appealing defendant the plaint- 
iff filed a cross objection. Both appeals 
were dismissed and the cross- objection 
allowed. The defendants have l^ow filed 
two second appeals Nos. 566 and 567 of 
1914 and in respect of Bond B the 
plaintiff has filed a cross- objection. 
Both appeals and objections relate to the 
question of interest only; they were heard 
together and this judgment will govern the 
disposal of them all. 

It seems to me that the mode of cal- 
culation adopted by the Courts below is 
erroneous, because it treats as principal the 
prospective interest fixed by the bonds. 
They have not appreciated the fact that 
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each bond contains stipulations in the 
alternative. First of all the creditor receives 
a certain tixed sum as interest for allowing 
the re-payment of his money to be spread 
over 23 years in the case of Bond A and 
22 years in the case of Bond B. If any 
instalment is in arrears, he is entitled to add 
compound interest at 12 per cent, per annum 
thereto for the period of default. This com- 
pletes one part of the contract. But the 
creditor is given the alternative of calling 
in his money at once if two in.stalments 
fall into arrears In that event no Court 
of Justice could properly allow him any 
of the prospective interest fixed for any unex- 
pired part of the term for which that interest 
was agreed to be paid. 

Let me take an analogous case. A lets his 
house to B for 20 years for Rs. 2,000, it being 
agreed* 

(1) that B shall pay A Rs, 100 a year 
towards the rent; 

(2) that every instalment of rent in 
arrears shall carry interest at 12 per cent, 
per. annum; 

(3) that in case two instalments of rent 
are not paid when due, A may cancel the 
lease and recover possession of the hou.se. 

B makes default in the payment of the 
first two instalments of rent and d, exercising 
his option of cancelling the lease recovers 
possession of the house exactly 3 years after 
the date of the lease. Would any Court hold 
A entitled to more than Rs. 300 plun interest 
on the instalments in arreaa for the period 
of such arrears? 1 think not. The same 
principle governs the present case. The 
plaintiff had the option of allowing his 
money to remain outstanding for the full 
period for which prospective interest was 
agreed to be paid, or in the alternative 
of calling it in forthwith on two defaults 
being made. In the former case, in addition 
to the prospective interest he would also 
he entitled to interest as stipulated on 
instalments in arrear. In the latter case the 
scheme for 22 and 23 years and all the 
provisions realting to it would be cancelled, 
and the money recovered as a debt im- 
mediately due either in cash or, failing 
payment, by foreclosure in the case of Bond 
A and by usufructuary possession of the 
mortgaged estate in the case of Bond B. The 
plaintiff has elected to exercise his option 
by calling in bis money in conseqaenoe of 


default made in the instalments for 1896-97 
and 1897-98 and he places his cause of 
action on 26th January 1899. The bonds 
contain no provision for the payment of 
any interest after the date when the 
plaintiff, having cancelled the term contract, 
calls in the whole sum due to him, and 
I am unable to see any rule of law or 
jnstioe under which it should be given 
to him. The interpretation by which 
the first Court professed to find 
an Gxpres.s stipulation for the payment of 
such interest, despite the admission of the 
plaintiff’s Pleader to the contrary, does "not 
commend itstjlf to me. It was never contem- 
plated by the parties to these contracts that 
the creditor should call in his money in a 
lump .sum by a purely mental process not 
communicated to the debfcor.s. It was the 
creditor’.s busine.ss to communicate the demand 
of the whole sum to the debtors and notify 
that interest would run on it until it was 
paid. It is not the plaintiff’s ease that he 
waived the defaults in instalments until be 
brought this suit. His case is that he treated 
the debt as exigible from the date on 
which the two instalments were in default, 
namely, the 26th January 1899, He '^^nt 
this position undisclosed till he filed t"^ 
leaving the debtors to think what 
pleased from his silence. The plainti„^-.w*.,L 
be held to that position in giving hi .relief. 
On the 26th January 1899 the whole sum 
tlien outstanding due on both bonds became 
payable in a lump .sum. Therefore, under the 
contract the plaintiff is entitled only to 
interest upto that date, and this interest is 
payable under two stipulations, namely, (a) 
a proportion of the prospective interest; {h) 
compound interest at 12 per cent, per 
annum on instalments in arrear. 

On the 26th January 1899 the contractual 
stipulations as to interest came to an end as 
did the stipulations fer payment by in- 
stalments. There could be no further defaults. 
If the plaintiff bad then notified to the 
defendants that he claimed payment of the 
whole sum at once and that he would charge 
interest on it while it remained unpaid, his 
claim to reasonable interest on the whole 
sum could not have been resisted. But he 
did nothing of the kind. What he has done 
in this suit is to cancel the instalment 
arrangement for the purpose of demanding 
his principal, and yet claimed the prospective 
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interest and the instalment default interest 
as if the original stipulations still ran on. 
This is obviously unjust and cannot be 
allowed. 

For the purposes of this suit it may be 
taken that each instalment was made up of 
principal and interest in proportion to the 
whole sum specified under each head. That 
is to say, for example, that under Bond A 
1200/420Cth8, i.e., 6/21ths of each instal- 
ment was interest. Default making the whole 
sum exigible occurred, according to the plaint, 
on the 26th January 1899, when the third 
instalment fell due. Therefore, the plaintiiT 
is entitled to the first three instalments of 
Rs. 182 each or Rs. 546 in all, whereof 
Rs. 890 represent principal and 156 
represent a proportionate part of the pros- 
pective interest. The plaintiff is further 
entitled to interest at 12 per cent, per annum 
on all or any part of each of the two first in- 
stalments from the date on which it fell due 
up to the 26th January 1899, such interest 
being compounded in the case of the first 
instalment in respect of any continua.nce of 
the failure to pay it after the second instal- 
ment fell due. In other words, if nothing 
was paid the first instalment would carry 
compound interestfrom the ISth January lfc97 
to the 26th January 1899 and the second 
would carry simple interf^st from 7th Janu- 
ary 1898 to the 2'Jth January 1899. If 
there were payments accepted against these 
instalments, the calculation would have to be 
modified with reference to them. The same 
mode of accounting must be followed with 
reference to Bond B. In this way it will 
be possible to arrive at the amount due on 
each bond on the 26th January 1899, when 
by reason of the plaintiff's exercise of his 
option to cancel the terra stipulations and 
treat his whole debt as exigible, no contrac- 
tual liablity for interest remained. We then 
have the original principals, Rs. 8,000 on the 
A Bond and Rs. 2,159-7-0 on the B Bond 
plus a proportion of the prospective interest 
included in the first three instalments, plus 
interest on arrears of the first two instal- 
ments on the credit side and payments made 
by the defendants on the debit side. A balance 
drawn from these will show the amount due 
on the date of the suits. The plaintiff is 
responsible for the delay in filing those suits 
and for the interval between tlte 26th January 
1899 and the 2nd August 1910. 1 will allow 


him no interest but he is not responsible 
for the time required to obtain a decree and 
secure payment by execution thereof. There- 
fore, from the date of the suits I will allow him 
simple interest at the Court rate of 6 
per cent, per annum until payment or 
foreclosure in the suit on Bond A and 
until payment out of the usufruct of 
the mortgaged property in the suit on Bond 
B. But if by drawing up the account in 
the manner above directed the amount found 
due to the plaintiff works out to less than 
the difference between the amount already 
decreed and the amount for which the two 
appeals now before me are made, then the 
decree of the Courts blow will be adjusted 
so as not to give the defendants greater 
relief than is claimed by them in second 
appeal. Both appeals must be allowed and 
the decrees of the lower Appellate Courts 
must be set aside and the case remanded for 
fresh decision. 

For reasons already given the cross- 
objection of the plaintiff for even more 
interest post diem than the Courts below gave 
him fails and is dismissed with costs. This 
appeal is oflirmed, the decree of the lower 
Court is reversed and the case is remanded 
for a fresh decision with advertence to the 
above remarks. There will be no refund 
of Court* fees. Costs here and hitherto other 
than the costs of the objection abide the 
result. The objection is dismissed with costs. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 606 
OF 1916, 

March 12, 1918. 

Present : — Mr. Justice Fletcher and Justice 
Sir Shamsul Iluda, Kt. 

ISWAR CHANDRA KAPALI— 
Defendant No. 1 — Appellant 
versus 

Sheikh ARJAN and another — Plaintiffs 
— Respondents. 

¥jX (i}tplicnfioiu duty of party making — Order 

extcndinu ihne JorJiliny appeal^ irimthcr can he cancelled 
hy snuie Court — Appeal — Order rcjusimj to admit appeal 
filed out of time, whether decree — Limitation Act (IX of 
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190Sj,s. ^•^Ajypeal filed heyond fime--^8ufficitnt cause 
— Mistake of legal adviser — Proofi^ 

Whon an ex parte application is made, it iathe duty 
of the party making tlio application to call the 
attention of the Jud^o not only to the portion of the 
la>T or autliority in favour of hia case but also to the 
matters that are against him t [p. 727, col. 1. 3 

On an ex parte application made to the District 
Judge asking him under the provisions of section 5 
of the Limitation Act to extend the time for filing an 
appeal and to give the appellant, time for the purpose 
of paying the Court fees, the Judge made an order 
that ‘ time would bo extended. But subsequent- 
Iv and before the memo, of appeal had in fart 
been admitted, hr re.coiisid<‘rod his order and 
revoked it: 

Held, that the Judge had ample authority undor 
the law to revoke or alter his }»reviouR ord<‘r at any 
time before the appeal was admitted, [p. 727, col. 1. . 

Before an extension of time can Vie granted iindei 
section 5 of the Limitation Act on the ground that tim 
appeal has been filed beyond time owing to a mistakr 
made by the legal adviser of the appellant, thertr 
must be proper evidence establishing that a mistak*‘ 
was committed and that it was a hona fide one. [ji. 
727, col. 2 3 , . . ^ 

Qurere . — Whether an order refusing to admit an 
appeal filed out of time is a decree within the 
meaning of the Civil Procedure Code. 

AppBftl agaiiist the doorec of the District 
Judge, Mymensingb, dated the 30th of 
April 1915, affirming that of the 
Munsif, 2nd Court, at Kishoregunj, dated 
the 5th of February 1915. 

FACTS appear from the judgment. 

Babu Chandra Kant Qhose (with him Babu 
Nilkanto Chose), for the Respondents, raised 
a preliminary objection that the appeal was 
not competent because the order complained 
of was an order refusing to admit an 
appeal which was filed out of time, and, 
therefore, it was not an appealable order 
nor a decree within the meaning of section 2 
of the Civil Proceduie Code. 

Babu Btrendra Kumar Be, for the Appellant. 

The order of the Appellate Court rejecting 

a memorandum of appeal on account of its 
having been filed out of time is a decree 
and hence a second appeal lies. See 
Eahhal Chandra v. Ashutosh Ohosh (1). 

[Pletcbeb, J. — Why was not the appeal 
filed in time ?] 

Because the appellant was misled by 
the wrong and mistaken advice given by 
his Pleaders in the lower Court. My 
submission is that the case comes under 
section 6 of the Limitation Act. The 
lower Appellate Court was wrong in holding 
that the appeal could not be admitted as 

(1) 19 Ina. Cai. 9Slj 17 C. W. N. 807, 


proper Court-feea had not been paid on 
the memorandum of appeal. Under section 
149 of the Civil Procedure Code the Court 
has discretion in the matter when there 
is sufficient cause and section 149 is not 
controlled by the provisions of the Court 
Fees Act. The learned Judge has not taken 
into consideration the real grounds of delay. 
There are authorities to show that even 
in second appeal your Lordships can inter- 
fere in a case like this. 

[SuAMSUL Hi’da, J. — Section 28 of the 
Court H'ees Act authorizes the Judge to ex- 
ercise liis discretion where a wrong Court-fee 
is paid, and the Judge has exercised his 
discretion in this case after considering all 
the facts and oirourastanoea of the oase.J 

My submission is that the learned Judge 
has not exercised his discretion properly. 
It is one of those oases where a party is 
going to suffer owing to the mistake of his 
legal adviser. 

The next point is that the order rejecting 
the appeal was illegal. On the 27th April 
the Court admitted the appeal under section 5 
of the Limitation Act, and the order passed 
on that date was final and hence could not 
be subsequently revoked by the Court in the 
absence of an application for review. 

Babu Chandra Kant Qhose, for the Re- 
spondents, not called upon. 

JUDGMENT. 

Fletcher, J. — This is an appeal by the 
defendant No. 1 against the decision of the 
learned District Judge of Mymensingh, 
dated the 30fch April 1916. The appeal is 
preferred against an order refusing to 
admit an appeal out of time. It is said 
that it is a decree under the terms of the 
Civil Procedure Code and is, therefore, 
appealable. I will assume for the purposes 
of this case that it is so. There may be 
some other oases in which there may be 
arguments for considering whether or not 
that is a decree within the meaning of the 
Civil Procedure Code. Now what happened 
in this case was this. We are told that 
there was a conflict of legal opinion on this 
important case. There was a consultation 
amongst the Pleaders practising in the 
Munsif’s Court as to the course the plaintiff 
should adopt under the law. That opinion 
did not, however, agree with a similar con- 
sultation that took, place amongst the 
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Pleaders praotisinsr in the Court of the 
Distriot Judge and the appellant before us 
admittedly allomd the time to expire 
within which he had to prefer his appeal. 
On the 27th April 1915, an ex parte applica- 
tion was made to the Distriot Judge asking 
him under the provisions of section 5 of 
the Limitation Act to extend the time for 
appealing and to give the appellant time 
for the purpose of paying the Court-fee. 
Now, it is a well-established rule in all 
Courts that when an ex parte application is 
made, it is the duty of the party making 
the application to call the attention of the 
Judge not only to the portion of the law 
or authority in favour of his case but also 
to the matters that are against him and, 
apparently, as far as one can gather from 
the records of this case, the attention of the 
learned Judge was not called to the pro- 
visions of section 28 of the Court Fees Act 
and the Judge on his order sheet made 
the order that time would be extended. 
Subsequently the learned Judge discovered 
that under the Court Fees Act, the Court- 
fee ought ordinarily to be paid on a plaint 
or memorandum of appeal before such 
plaint or memorandum of appeal is admitted. 
It is said that the learned Judge was 
wrong because section 149 of the Code 
of Civil Procedure is opposed to that view. 
But so far as appears from the order sheet, 
the Pleader for the appellant did not call 
the learned Judge’s attention to section 149, 
Civil Procedure Code, and the learned Judge 
clearly did not exercise any discretion that 
he had under section 149. That being so, 
the learned Judge said that the matter 
must be heard again. It is said that the 
learned Judge having discharged his duties 
on the 27th April 1915 was incompetent 
to interfere with his order made on that 
date. With that I do not agree. The 
memorandum of appeal had not, in fact, 
been admitted and the Judge had obviously 
power to revoke or alter that order at any 
time before the appeal was admitted. It 
seems to me that there cannot be the slightest 
doubt that the Judge had ample authority 
in this case to reconsider his order of the 
27th April 1915 when the matter was 
pointed out to him. 

Then the next point is that the Court 
has not properly considered the case under 
B^Qtiop 5 of the Indian Limitation Aot 


and that the Judge has not taken into 
consideration any of the facts. There are 
a number of decisions now on this point and 
these authorities turn upon the mistake of 
the legal adviser. Take the case reported as 
Rakhal Chandra v. Ashutash Ohosh (1) There 
the appeal was sought to be admitted on 
the mistake of the Pleader. But in these 
oases we find that the legal adviser never 
comes forward and states that he made the 
mistake but somebody else pledges his 
oath for another and says that the legal 
adviser made the mistake. As a matter of 
fact I understand that in this case the 
legal adviser has not made any affidavit 
stating that he made the mistake and 
ordinarily, before a Court can aot upon a 
statement that a gentleman made a mistake, 
there ought to be proper evidence establish- 
ing the fact that a mistake had been com- 
mitted and that it was hona fide. In this 
case, that has not been established nor do I 
think there is any ground for interfering 
with the discretion exercised by the learned 
Distriot Judge. It is said that it is not 
shown on what grounds the learned Judge 
exercised his discretion. The answer is 
that it is not shown in this appeal that there 
are grounds on which we are entitled to 
interfere with the exercise of that discre- 
tion. I see no reason in a case of this nature 
to interfere with the order passed by the 
learned Distriot Judge. The appeal fails 
and is dismissed with costs. 

SuAMSur. Roda, J.— I agree. 

Appeal dismiiBed. 


MADRAS HICH COURT. 

CiTiL Appeal No. 394 of 1916. 
September 11, 1917. 

Present : — Justice Sir William Ajling, Kt., 
and Mr. Justice Seshagiri Aiyar. 
SAMBASrVA AYYAR and another— 
Plaintiffs — Appellants 
versus 

GANAPATHl AYYAR and another— 
Defendants — Respondents. 

Civil Procedure Code (Act V of 1908^, O. XX, r. 15 — 
Partnenhip, suit for dissolution of^Decree-^Time frOf^ 
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which pai'tnership is ileclared dissoloed^-Discrciion of 
Court, lui f ure oi — Data of judgment, whether dissolution 
can commence from — Contract Act (IX of 1872^, s. 25. 

Tho discrotion given to a Court by Order XX, rule 
15, Civil Procedure Code, to fix a date from 'wliicb 
a partrujrsliip is to be declared dissolved is a judicial 
and not an arbitrary discretion. 

Ordinarily tlio Court should direct dissolution from 
the date of an}' notice ‘given’ in that behalf by one 
of the partners or from the date of the plaint, and 
where the parties have be( ii at. arm's length since 
the filing of the })laint, it should not declare that 
the partnership should stand dissolved from t he date 
of the judgment. 

Appeal against the revised decree of the 
Court of the Subordinate Judge, Kumba- 
kouatu, in Original Suit No. 47 of 1913. 

JUDGMENT. — The Subordinate Judge, in 
declaring that the partnership shall stand 
dissolved as from the date of the judgment, 
has given no reason for fixing that date. 
Order XX, rule 15 of the Civil Procedure 
Code, no doubt, gives a discretion to the 
trial Court to Qx the date; but it is a 
judicial discretion and not an arbitrary one. 
Ordinarily, as pointed out in Lindley on 
Partnership, page 644, the Court should 
direct dissolution either from the date of 
any notice ‘given’ in that behalf by one of the 
partners or from the date of the plaint* 
Section 25 of the Contract Act shows that 
in some oases the date of the judgment 
would be the most convenient date. See also 
Lyon V. Tiveddell (1). 

In the present case, the parties have been 
at arm’s length since the filing of the plaint 
and an attempt to get a Receiver appointed 
was resisted by the first defendant. We 
think, under the circumstances, the partner- 
ship should stand dissolved as from the date 
of the plaint. The decree will be amended 
accordingly. There must be further con- 
sequential amendments in the decree. Each 
party will bear his own costs. 

M.C.P. 

Decree varied, 

(1) (1881) 17 Ch. D. 520; 50 L. J. Oh. 571; 44 L. T. 
785; 29 W. R. 689; 45 J. P. 680. 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No 1280 of 1916. 

April 2, 1918. 

Present:— ‘Sir Henry Richards, Kt., Chief 

Justice, and Justice Sir P. C. Banerji, Kt. 

NATHU AND ANOTHER— Defendants— 
Appellants 
versus 

Miisammat TULSHA — Plaintiff — 

llv^SPONOENT. 

Hind n Law —Alienation hg widow of her husband* i 
property to pay off his debts — Payment v ndertakrn by 
rclatiee of deceased - Failure of relative to discharge 
obligation, whether re vires debt. 

A Hindu widow sold lior hiisbaiuPs property in hor 
posRoasion in order to dis(?harge debts of the 
deceased, which a relative of his had agreed to pay 
off but vvhicli ho failed to discharge: 

Held, that when the relative of tho deceased made 
himself responsible and agreed to pay off the 
debts, they ceased to be debts either of the deceased 
or of his widow, and the mere fact that tlie relative 
failed to perform his obligation would not revive tho 
debts 80 as to make them a good consideration for 
the alienation of the property by the widow. 

Second appeal from a decree of the Dis- 
trict Judge, Jhansi. 

FACTS.— Gillay, who possessed some 
immoveable property, died in 1890 
leaving one widow and two daugthers, 
Tulsha the plaintifT and Bari Bai. In 1892 
one liar Parsbal sued the widow for 
the debts due to him by her deceased husband. 
Kunji a relative of the deceased undertook 
to pay the debts and Har Farshad allowed 
the suit to be dismissed in default. Kunji 
agreed to pay the money in instalments. He 
made default and on the 8th of July 1696 
Har Farshad obtained a decree against him for 
the first three instalments. In 1907 the widow 
sold a part of the property to Nathu and 
Mannu defendants. The widow died in 1914 
and her daughter Bari Bai having died before 
her. Musammat Tulsha being now the sole 
survivor sued to recover the property from the 
defendants, on the ground that the sales tothem 
were collusive and obtained by undue influence 
and not for consideration and legal necessity. 
The suit was decreed by both the Courts, the 
lower Appellate Court bolding that the con- 
tract between Har Farshad and Kunji extin- 
guished Gillay ’s debt. 

Mr. A, H, C, Hamilton^ for the Appellants. 

Mr. A. P. Duhe, for the Respondent. 

JUDGMENT. — We think the view 
taken by the Court below was correct on the 
findings of fact arrived at by it. Assuming 
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that there was a debt due by Gillay whioh it 
was the legal and pious duty of the widow 
to discharge, that debt was discharged by 
Kunji taking over th*^ liability and agreeing 
to pay it off by imtalments. It then caised 
to be a debt either of Gillay or his widow. 
The mere fact th tt Kunji did not perform 
his obligations would not revive the debt so 
as to make it a good consideration for the 
alienation of the property. We dismiss the 
appeal with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civil Miscellaneous Petition No. 3t25 
OF 1914. 

January 8, 1918. 

Fresent: — Mr. Justice Oldfield and Mr. 

Justice Sadasiva Aiyar. 

Sri Sri VIKRAMA DEO GARU, 

K. C, I. E.. MAHARAJAH op JEYPORE— 

Pl UNTI PF — PbTITI oner 
versus 

Sri Ra^a TYADAPUSAPATI RUDRA 

SRI LAKSHMl NARASIMHA RUPA 
SADRUSA ANNAMARAD DUGARAJU 

DAKSHINA KAVATA DUGARAJU 
BAHADUR GARU and others — 
Defendants — Respondents. 

Vizagapatinn Agency Rides^ Rule X, cl, (5) — Suit hy 
purchaser of inokhasa in Couit auction to recover 
rent illegnliy collected hy jndgment-debtor and 
to restrain further collections, v'hcthcr suit *for 
immoreahle property*— Jurisdiction oj Agency Court — 
Leave of Agent, whether necessary— Madras Local 
Roards Act '(V of 1884^, «. 73. 

The expression ‘suit for laud or other imrnovcahle 
property’ in clause 6 of Kule X of the Yi/agapatam 
Agency Rules bears the same construction as in 
section 12 of tho Letters I’ateut of the Madras High 
Court, [p. 730, col. J.] 

Tho plaintiff purchased a rnolchasa held by some 
of tho defendants in a Court sale in execution of a 
decree against the 1st defendant tho Zemindar, part 
of whose estate it was. The 1st defendant having 
collected cess by virtue of his being tho registered 
Zemindar, the plaintiff sued for recovery of tho 
amounts collected by the lat defendant and for an 
in junction restraining liini from making future 
IKiileotions; 


Held, that this was a suit to recognise tho plaintiff 
as a land -holder for tho purpose of section 73 of 
the Madras Local Boards Act and could be filed in 
the Agency Court, Yizagaimtarn, without tho Agent’s 
permi.ssiori. [p. 729, col, 2; p. 730, col. 1.] 

Petition, under Rule 20 of the Agency 
Rules, Vizagapatam, praying the High Court 
that in the ciroumatanoea stated therein it 
will be pleased to direct the Agent to the 
Governor at Vizagapatam to review his 
judgment in Appeal Suit No. 4 of 1914, 
preferred against the decree passed in Origi. 
nal Suit No. 9 of 1918 on the file of the 
Court of the Special Assistant Agent, Kora- 
put Division. 

The Hon’ble Mr. B, N, Sarma, for the 
Petitioner. 

Messrs. G. Venkataramiah, P, Narayana* 
murthi and V, Ramesam^ for the Respond- 
dents. 

ORDER. — No valid objection has been 
made to the judgment under appeal. But, 
the question being one of jurisdiction, we are 
constrained to differ from it and to decide on 
a ground not referred to in it, though it was 
considered by the Assistant Agent, that the 
suit, being one for land or immoveable pro- 
perty, could be filed in an Agency Court 
without the Agent’s previous permission. 

Agency Rule X, olau.se 5, repeats the 
defcription suit for land or other immove- 
able property,” whioh occurs in the Letters 
Patent of this High Court, section 12; and 
we have been shown no reason why the 
authorities, in which that description was 
construed in the latter connection, should 
not be considered also in the former. The 
decisions of this Court, like those in 
Calcutta, have given it a wide construe- 
tion, as covering all suits, in whioh a 
decree is asked for operating directly on 
the land in accordance with the principle 
that all questions relating to land should 
ordinarily be decided by the Court within 
whose jurisdiction it lies” Sundara Bat 
Saheb v. Thirumal Bao Saheh (1). Srinivasa 
Aiyangar v. Kannappa Ghetti (2) has also 
been referred to; and although the judg- 
ment of Seshagiri Aiyar, J., identifies the 
description in the Letters Patent only with 
clauses (a), (o) and (e) of section 16, Civil 
Procedure Code, that is presumably because 

(1) 3 Ind. Cas. 930; 33 M. 181; 6 M. L. T. 263; 20 
M. L. J. 103. 

(2) 33 lad. Ca9. 906; 80 M. L. J. 120. 
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reference to clauses (h) and (d) was unneces- 
sary for the purpose of the case before him, 
since he expressly referred to the judg- 
ment in Nalunt Lakshimikantham v* Krishna* 
sawmy Mudaliar (3) in which the latter 
clauses also are specified. This is material, 
because plaintiff-appellant contends that 
his suit is for land, because it involves 
;i determination of the nature contemplated 
in clause (ti) of an interest in immoveable 
property. 

Plaintiff’s allegations in his plaint, on 
which (and not on the defence) the juris- 
diction mnat depend, are that he bought 
the mokhasas held by some of the defend- 
ants in a Court sale in execution of a 
decree against the lat defendant, the 
Zemindar, part of whose estate they were; 
that the Collector held him liable for cess, 
which he paid; and that he is entitled 
to recover the amount claimed from the 
defendants notwithstanding section 73 of 
the Local Boards Act (Madras Act V of 
1S84). He has impleaded 1st defendant 
because the latter, being still the register- 
ed Zemindar, is collecting cess and has 
filed some suits for it. Plaintiff asks for 
a decree against 1st defendant for the 
amounts thus collected by him or in the 
alternative against the others for amounts 
not yet collected from them and for an 
injunction restraining let defendant from 
collecting in future or interfering with 
plaintiff’s collecting. In effect, he alleges 
that the Court sale made him land-holder 
for the purpose of section 73 of the Local 
Boariis Act and asks the Court to negative 
let defendant’s right to deny this. We 
think that the declaration of plaintiff’s 
character as land-holder under section 7.3 
amounts to a determination of his and Ist 
defendant’s interest in the mokhasas, immove- 
able property; and that, therefore, the suit 
is for land within the meaning of Agency 
Rule X, clause 5. 

Plaintiff’s suit was, therefore, in our 
opinion, rightly filed in an Agency Court; 
and no previous permission for its institution 
there was necessary. The Agent’s deoi- 
BsioD must be set aside and the appeal 
must be remanded to him for re-admiasion 
and disposal on the merits. Goafs will 
abide the event. Those up to date will 


be provided for in the Agent’s final 
decree. 

Appeal allowed, 

M. C. P. 


CALCUTTA HIGH COURT. 

Civil Rsfbrkncb No. 1 or 1917, 

August 30, 1917. 

Present: — Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Beaohoroft. 

NEPUSl BEWA— Appillamt 
versus 

N ASIRU DDl N— Respondent. 

Succession Certificate Act {Vll oj 1889), 4, apidt' 

cability of, to substituted plaiHtijf on death of original 
p taint iff. 

Without the production of oiio of llit* certificateB 
mentioned in section 4 of the Succession Certificate 
Act, no decroo can be passed in favour of a person 
who has been substitutod as plaintiff in ii suit for 
recovery of money due on a bond upon the death of 
the original plaintiff, [p. 731, col. 1.] 

Quivre . — Whether the same principle Bj>plies to 
execution proceedings. 

Civil reference by the Munsif, Bogra, in 
Suit No. 997 of 1916. 

JUDGMENT, — This is a reference under 
rule 1 of Order XLVI of the Code of Civil 
Procedure, 1908. The question referred has 
been framed by the Court below in these 
terms: 'Whether section 4 of the Succes- 

sion Certificate Act would apply at all to the 
cane of a person who has been substituted as 
plaintiff for one who has died pending the 
suit.” The reference, however, must be 
limited to the true scope of clause (a) of 
sub-section (1) of section 4, as we are 
concerned with a suit and not with an 
execution proceeding which is governed by 
section 4 (1) (6). 

One Dalimullah Mandal instituted this 
suit on the 28th August 19i6 for recovery 
of money due on a bond. The plaint was 
registered, and the case was fixed for disposal 
on the 2l8t September 1916. On that date 
it was reported that the plaintiff was dead, 
and the case was adjourned. On the 15th 
December 1916, the widow of the deceased 
plaintiff applied, for herself and on 
behalf of her infant sons and daughters, 
for leaye to prosecute the suit aDc(, 


(S) 27 M. 167, 
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an order for substitution was accordingly 
made. The trial Court has now made this 
reference for the determination of the 
question, whether the substituted 
plaintiffs can obtain a decree against the 
defendant without the production of one of 
the certificates mentioned in section 4 of 
the Succession Certificate Act. We are of 
opinion that a decree cannot be passed in 
favour of the substituted plaintiffs without 
the production of such a certificate. 

The question raised is really concluded by 
authority. In the case of SaMdev Sukul 
V. Sakhawat Hossain (1) a suit had been 
instituted on a mortgage for recovery of the 
dues of the mortgagee, first by sale of the 
mortgaged properties, and then by the sale 
of other properties of the mortgagor. The 
Court made the usual decree for sale; the 
mortgaged premises were sold and the sale- 
proceeds proved iusufiioient to satisfy the 
judgment debt. Meanwhile, the mortgagee 
bad died, and his legal representative applied 
to the Court to pass a personal decree against 
the mortgagor under section 90 of the 
Transfer of Property Act Objection was 
taken on behalf of the mortgagor that a 
decree could not be made in favour of the 
applicant except on production of one of the 
certificates mentioned in section 4 of the 
Succession Certificate Act. The Court of 
first iijstanoo overruled this objection and 
passed a decree under section 90. Upon 
appeal this decision was reversed. On 
second appeal to this Court, it was argued 
that as the succession had opened out during 
the pendency of proceedings in Court, a 
succession certificate was not neoessaty. This 
contention was overruled, and the view taken 
by the Distict Judge was affirmed, notwith- 
standing the doubt expressed in the case of Baid 
Nath Das v. Shamanand Das (2) where this 
particular point did not arise for decision. 
Precisely the same view was independently 
adopted by Maclean, C. J., and Coxe, J., in 
Abdul Sattar v. Sotya Bhushan Das (3), which 
was decided before the case last mentioned 
had been reported. 

Maclean, C. J., held that having regard 
to section 4 of the Succession Certificate 
Act, the Court could not pass a decree 

(1) 7 C. L. J. 668; 12 C. W. N. 146. 

(2) 22 C. 143; 11 Ind. Dec. (n. b.) 97. 

(3) 36 0. 767. 


under seotion 90 in favour of the personal 
representative of the mortgagee, till a 
certificate bad been granted to him under 
any of the Acts mentioned in that seotion 
and that the fact that a certificate had been 
subsequently granted was not sufficient to 
get rid of the difficulty in his path created 
by the clear language of seotion 4. The view 
taken in these two oases is in aooord with that 
of Farran, J., in Torregjosa Vasquez v. Prag$i 
Hurji (4), where he held that upon the death 
of the plaintiff pendente lite^ though the suit 
may be continued by his representative, a 
oertifioate in proof of his representative title 
must be produoed before a decree can be 
passed in his favour. The comprehensive 
language used in section 4 (1) in), namely, 
that "'No Court shall pass a decree against 
a debtor of a deceased person for payment 
of his debt to a person claiming to be entitled 
to the effects of the deceased person or 
any part thereof*’ is undoubtedly capable 
of the interpretation adopted in these cases. 
The claim contemplated by seotion 4(1) (a) 
is a claim made by a person in the capacity of 
and as a personal representative of a deceased 
person, and from the point of view of the 
purpose of the Statute as set out in the pre- 
amble, it is clearly immaterial whether the 
decree has to be made in favour of a personal 
representative who has himself instituted 
the suit or in favour of one who has taken 
the conduct of the suit in hand after its 
institution by the original creditor. The 
essence of the matter is that, in both the 
oases, when the decree i:i passed, it is passed 
in favour of a person who claipis to be 
entitled to the effects of the deceased person 
and who must consequently produce proof 
of the representative title. Whether the 
same principle does or does not apply to 
execution cases, does not arise for considera- 
tion on the present reference, but it may be 
observed that there appears to be a sub- 
stantial difference in phraseology between 
clauses (a) and (6); the former contemplates 
the point of time when the decree is passed, 
the latter refers to the point of time when the 
Court is called upon to proceed on the basis 
of the application for execution: Mahomed 
Yusuf v. Abdur Rahim Bepari (5). We hold 
accordingly that section 4 (1) (a) of the 

(4) 16 B. 619; 8 Ind. Dec. (n. b.) 826. 

(6)26 0.839; 4 0. W. N. 66g; 13 lud, Dec. (n. s:) 
1138. 
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Snooession Certifioate Act applies to the case 
of a person who has been substituted as 
plaintiff upon the death of the original 
plaintiff during the pendency of the suit. 

The records will be returned to the Court 
below; if the trial Judge holds that the 
plaintiffs are entitled to a decree, a reason- 
able opportunity must be afforded to them 
to produce the requisite certificate. 

Order accordingly » 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1279 
OP 1916. 

April 4. 1918. 

Present: — Justice Sir John Woodroffe, Kt,, 
and Mr, Justice Smither. 

SIBA KRISHNA SINHA SARMA and 
OTHERS — Plaintiffs — Appellants 
versus 

JAGAT CHANDRA TALUKDAR anp 
OTHERS — Defendants — Respondents. 

Landlonl and suit for maintainahiUiy 

ofi against one of sorcral hrirs of deceased tenant — 
Contract Act (IX of 1872), ». 4H, applicability of, 

A landlord cannot maintnin a suit tor arrears of 
rent against, one of several Loirs of a dooeased 
tenant witliout joining iLe - others as defendants. 
Section 43 of the Contract Act has no applicahility to 
such a case. [p. 734, col. l.j 

Appeal against the decree of the Sub- 
ordinate Judge, Mymensingh, dated the 1 8th 
of April 1916, affirming the decree of the 
Mursif at that place, dated the 29fch of March 
1915. 

FACTS of the case appear from the 
judgment. 

Babu Jogesh Chandra Roy (with him Babu 
liajeudra Chandra Quha), for the Plaintiffa- 
Appellants. — The suit was to recover arrears 
of rent in respect of a tenure. This tenure 
originally belonged to one Ram Saran Baohas- 
pati. On his death, the suit was brought against 
his heirs Jagat Chandra. Talukdar and 
Nitya Sundari Dasi. So the suit as originally 
framed was all right and was not open 
to any objection for non-joinder or mis- 
joinder of parties. 

But when the suit came on for hearing, 
an objection was taken that the interest 
of one of the heirs Jagat Chandra Taluk- 


dar had ceased in the tenure by reason 
of his having sold it to others. One of 
these transferees then made an application 
to be made a party to the suit, but the 
landlord did not agree to make him a 
party to the suit, and proceeded with the 
suit as against the others. It appears that 
the transfer made by Jagat Chandra 
Talukdar was not open to any question by 
the landlord — the landlord’s fee was paid 
and the name of the transferee was re- 
corded in the hhatian. Sc the heir Jagat 
Chandra Talukdar ceased to be a tenant of 
the landlord and fie cannot be made a 
defendant in this suit for arrears of rent. 
The whole question in the suit, as it now 
stands, is whether the landlord can main- 
tain it against one of the heirs of the 
deceased tenant. Both the Courts below 
held that the suit could not be maintained 
without the addition of the transferees of 
Jagat Chandra Talukdar as defendants and 
accordingly dismissed the suit. I submit 
the lower Courts are entirely wrong. They 
overlooked the provision of section 43 of 
the Contract Act under which the heirs 
were jointly and severally liable for the 
entire rent. Although there was no express 
contract between the landlord and the heirs 
of the tenant on the death of the original 
tenant, still there was the implied contract 
when the transferees of one of the heirs 
went to the landlord and got their names 
recorded and registered in the landlord’s 
books. Referred to Chamatkurini Dasi v. 
Triguna Nath Sardar (1). Unless the defend- 
ant could show that there was an agree- 
ment to the contrary, he is liable for the 
whole rent and decree should be made 
against him irrespective of the question, 
whether the other heir is made a party 
to the suit or not. He cannot object to 
the maintainability of the suit as he is 
jointly and severally liable with the other 
heirs for the entire rent of the tenure. 

Referred to Jogendra Nath Roy v. Nagendra 
Narain Nandi (2), Rameswar Singh v. Jaideh 
Jha (3), Joy Gohind Laha v. Monmotha Nath 
Banerji (4), Lalit Mohan Sinha Roy v. 
Karan Chand Khamrui (5) and Krishna 

(1 ) 19 Ind. Cas. 989; 17 C. W. N. 833. 

(2) 31 C. W. N. 1026. 

(3) 6 Ind. Cas. S87; 12 C. L. J. 591. 

(4) 33 C. 580. 

(5) 30 Ind. Cas. 243. 



INDIAN OASES. 


^33 


rol. XLV] 

SIBA KRISHNA SINHA SARMA JAGAT GHANDRA. 

Das Roy v. Kali Tara Ghowdhurani (6) in 
support of his contention. 

Except the case in Surendra Nath Roy 
V. Krishna Sakhi Vast (7), all the other 
cases support ray contention. In Girish 
Ghandra Guho v. Khagendra Nath (8). 
Mookerjee, J., points out that where all the 
tenants are not made parties in a suit for 
arrears of rent, the suit should not be 
dismissed but a decree could be passed as 
a money decree. 1 submit that in this 
suit the landlord is entitled at least to a 
money decree. 

Babu Dwarka Nath Ghakraharty (with him 
Babu Kali Kinkar Ghakravarty), for the 
Respondents. — In this case the transfer of 
the interest of the heir of the original 
tenant Ram Saran was complete under 
section 12 of the Bengal Tenancy Act and 
the landlord had no option to ignore the 
transferee. The case of Krishna Das Roy v. 
Kali Tara Ghowdhuram (6) is rather against 
the appellant, see page 293.* Section 
43 of the Contract Act applies only where 
there has been a joint promise. The 
principle of joint and several liability has 
been fully discussed in Kashi Kinkar Sen 
V. Satyendra Nath Bhadro (9), and also in 
Ramesiaar Singh v. Jaideh Jha (3) and in 
Krishna Das Roy v. Kali Tara Ghowdhurani 

(6), In Ahinsa Bibi v. Abdul Kader Saheb (10) 
the same point has been discussed. Unless 
it is shown that the liability of the heirs 
of the original tenant is a joint liability, 
one of the heirs cannot be liable for the 
rent. Section 43 of the Indian Contract 
Act has modified the principle of English 
Law on the point of joint liability. 

Babu Jogesh Ghandra Roy, in reply, — 
Whenever there are more than one tenant, 
there is an implied contract by them to 
pay rent jointly and severally. The 
landlord is not bound to realise rents from 
the tenants in proportion to their shares in 
the tenure but is entitled to realise the 
whole rent from one of the tenants. If 
one of the tenants objects to the payment 

(6) 44 Ind. Cas. 80; 22 C. W. N. 289. 

(7) 9 Ind. Cas. 110; 15 C. W. N, 239; 13 C. L. J. 
228. 

(8) 9 Ind. Cas. 1001; 16 C. W. N. 64 at p. 66; 13 C. 
L. J. 613. 

(9) 7 Ind. Cas. 840; 12 C. L. J. 642 at p. 615; 15 
C. W. N. 191. 

(10) 25 M. 26. 

* •Page of 22 aTOr.—Zd" 


of the whole rent, the onus is on him to 
show that his liability is joint and not 
several. There is nothing in the present 
case to show that the liability of one of 
the heirs sued is only joint liability, 
and not a several liability. In Lalil 
Mohan Sinha Roy v. Haran Ghand Khamrui 
(5) Richardson, J., clearly says that **there 
is nothing in the Indian law to compel 
the landlords to make all the tenants 
party to the suit for rents.” In conclusion 
I beg to submit that according to the pro- 
visions of the Civil Procedure Code a suit 
cannot be dismissed for non- joinder of 
parties. 

JUDGMENT. 

WooDROFFE, J. — This wasasuit to recover 
arrears of rent in respect of a tenure. This 
tenure originally belonged to a man of the 
name of Ram Saran Baohaspati, and the 
persons sued for rent were two persons of 
the names of Jagat Chandra Talukdarand 
Nritya Sundari Dassi who were his heirs. 

It appears, in the first place, that in this 
suit the plaintiffs sued both the persona 
entitled to the tenure. When the case came 
on for hearing an objection was taken that, 
as stated in the pleadings, the interest of 
the first defendant had ceased in the tenure, 
for in 1305 he sold it to two persons of 
the names of Syam Sundar Sarkar and 
Niitya Sundari Dasi, and the former sold 
it again to Dwarka Lai Sarkar and the 
latter to one Anath Bandhu Guha, One 
of these persons applied to be made a party 
to the suit. It appears that a.s regards 
the transfer there is no question of the 
right of transferability — the landlord's fee 
was paid and the name of the transferee 
was recorded in the khatian. On that 
and on the registration of the transfers the 
liability of the Ist defendant ceased and 
such liability as was upon him devolved 
upon his transferees. The plaintiff, however, 
was unwilling to make the transferees parties 
to the suit. As he did not do so, both the 
Courts below held that the suit was not 
well founded and that it could not proceed 
without the addition of the transferees as 
defendants and both the Courts thereupon 
dismissed the suit. 

The question, therefore, before us is 
narrowed down to a single point, namely, 
whether in the circumstances of this case 
the plaintiff could sue the 2nd defend; 
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ant alone. This question again was depend- 
ent on a consideration of that which has 
been argued before us, namely, whether or 
not the liability of defendants Nos. 1 
and 2, who were admittedly heirs of Ram 
Saran Baohaspati, was a joint liability or a 
joint and several liability. The question 
then is whether the plaintiff could proceed 
against one of the heirs without joining 
the other. This turns upon the question of 
the applicability in the present case of the 
provisions of section 43 of the Contract Act. 
In my opinion it lias not been shown that 
that section has applicability in the present 
case, which is one as I have said of heirs 
and transferees from such heirs. This is 
not a cise of a contract which is referred 
to in that section nor, as has been suggested, 
has an implied contract by reason of the 
transferees taking possession of the land or 
having gone to the landlord to have their 
names recorded and so forth been made 
out. Of that we have no evidence before 
ns in this case. A number of decisions have 
been referred io, but in none of them are 
the facts on all fours with the present 
case. I think the judgments of both the 
Courts below are right. The appeal is, 
therefore, dismissed with costs. 

Smither, J. — 1 agree. 

Appeal dismissed. 


LOWER BURMA CHIEE COURT. 
Special Skcono Civil Appeal No. 190of 1916. 

December 3, 1917. 

Present : — Mr. Justice Rigg. 

SAN HLA BAW — Plaintiff — Appellant 
versus 

MI KHOROW NISSA and otbers— 
Defen DANTS — RESpeNOENTS, 

Judge* s knowledge of character of parties or wit nesses, 
whether can he relied upon in deciding case — Procedure 
— Jurisdiction, 

A Judge is justified in using his knowledge about 
the character of the parties to a suit to oome to a 
decision upon the credit to be attached to their evi- 
dence on the case set up by them. [p. 735, col. I.] 

Where a District Judge declined to believe in the 
hona fides of a suit brought by the plaintiff, unless it 
was supported by evidence that left no doubt in the 
mind of the Judge about iti credibility, on the ground 
that many of the suits launched by the plaintiff in his 
Gourt had been found to be false: 


Ueld, that the Judge was justified in alluding to 
his experience of the plaintiff’s litigation in his 
Court, [p. 736, col. 2,] 

Mr. 8, M, Bose, for the Appellant. 

Mr. J, E, Lambert, for the Respond- 
ents. 

JUDGMENT.— San Hla Baw sued Mi 
Khorow Nissa, wife of Kalathan deceased, 
Mi Shora Bi, Kalathan’s daughter, and 
three minor children of the 1st defendant 
for recovery of Rs. 120 said to be the 
balance rent due on a lease executed by 
Kalathan on the 9th May 1913. The suit 
was hied in the Township Court of Rathe- 
daung on the 25th November 19 i 5. Neither 
party was assisted in the Township Court 
by an Advocate in the trial in which, as 
the District Judge has remarked, the evidence 
was recorded in a somewhat perfunctory 
Tvay without any attempt being made to 
test the credibility of the witnesses. The 
Township Judge decreed the claim. The 
decision was reversed on appeal to the 
District Court, Akyab. On second appeal 
to this Court exception has been taken to 
the nature of the judgment written by the 
learned District Judge. He commences his 
judgment by saying: This is a typical 
San Hla Baw’ case. He wants really to 
get a decree for certain land standing in 
some one else’s name; so be brings a suit, 
something like two years after it is due, 
for rent against the heirs of the late 
owner. . . His ways of business are, 

I know, very slipshod, and usually sail 
very close to the wind. . . . San Hla 

Baw, of course, is a convicted perjurer and 
a man who by his own admission is pre- 
pared to swear to anything to gain time 
when he is pressed.” The Judge also refers 
to the evidence of Tha Kaing who, he 
states, is a man who to bis own knowledge 
is accustomed to give evidence on behalf 
of San Hla Baw. He describes Tha Kaing 
as San Hla Baw’s creature. It is urged 
in the appeal to this Court that the Judge 
was not justified in making remarks about 
the characters of the witnesses, when such 
characters were not established by any 
evidence on the record but were matters 
of personal knowledge of the Judge. In 
Bamundoss Mookerjea v. Musammat Tarinee 
(1) their Lordships of the Privy Council 

(1) 7 M. 1. A. 169 at p. 203; 1 Sar. P. 0. J. 616; 
19 £. R. 273. 
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observe as follows: '*An observation, how- 
ever, is made by the Sadder Dewaiiny 
Court, that the Zillah Judge, with respect 
to two of the attesting witnesses, has 
spoken of them from his own knowledge, 
as being what he calls ^professional wit- 
nesses,’ persons of no character, and, there- 
fore, entitled to no credit whatever. He 
does not say that, as we understand him, 
from his own personal knowledge of the 
parties, as being in the habit of coming 
before his Court. Now, the Judges in the 
Sudder Dewanny Court have passed a severe 
censure upon the Zillah Judge, for making 
that observation. Their Lordships think it 
right to say that in that censure they do 
not at all concur. It is of great import- 
ance that the Judge should know the 
character of the parties, and it is of great 
advantage to the decision of the case, that 
it is heard by a Judge acquainted with the 
character of the parties produced as wit- 
nesses, who is capable, therefore, of forming 
an opinion upon the credit due to them.” 
Again in Mahomed Buksh Khan v. Hosseini 
Bihi (2) their Lordships say that they 
thought the Subordinate Judge was right 
in relying on the evidence of the Sub- 
Registrar and of the Mukhtar, with whose 
character the Subordinate Judge seemed to 
have been acquainted. The Subordinate 
Judge says he holds a diploma, and is a 
respectable person in bis community, and 
the Court has never seen any act of his 
by which it can suspect him.” These cases 
are sufficient authority for justifying a Judge 
in using his knowledge about the character 
of the parties to come to a decision upon 
the credit to be attached to their evidence 
or the case set up by them. On the other 
hand, it has been laid down by their 
Lordships in Hurpurshad v. Sheo Dyal (3) 
that a Judge cannot, without giving evidence 
as a witness, import into a oa.«;e his own 
knowledge of particular facts. Their Lord- 
ships appear to draw the distinction bet- 
ween the conclusion drawn from the know- 
ledge of a Judge about the general character 
and position of the parties and their 
witnesses and his knowledge regarding any 

(2) 16 I. A. 81 at p. 91; 16 C. 684; 12 Ind. Jur. 291; 
6 Sar. P. C. J. 176; 7 Ind. Dec. (n. s.) 1040 (P. C.) 

(3) 3 I. A. 259 at p. 286; 26 W. R. 65; 3 Sar. P. 
C. J. 611; Bald. 25; 3 Suth. P. C. J. 304; Bafique 
Ib JaokBon’s F. C. No. 41 (P. G.). 


particular facts connected with the facts 
in issue in the case. 1 am of opinion, 
therefore, that the District Judge was 
justified in alluding to his exp3rienoe of 
San Ilia Raw’s litigation in his Court 
and in declining to believe in the hona 
fides of the class of the oases launched by 
him, many or others of which had been 
found to be false, unless the case was 
supported by evidence that left no doubt 
in the mind of the Judge about its credi- 
bility. 


CALCUTTA HIGH COURT. 

Appeal from Appi^llate Decree No. 714 
OF 1915. 

February 8, 1918. 

Present: — Mr. Justice Richardson and Mr. 

Justice Beach croft. 

JAMlLA KHATUN CHOWDHURY 

AND OTHERS — APPELLANTS 
versus 

Srimati MAH AMU D KHATUN 
CHOWOHURY—Respondents. 

Mortgage of Mortgagee undertaking to pay 

land revenue — Default — SalOf collusive^ for arrears^ 
effect of -^Redemption. 

Defendant, wlio was the niortgagoc in possession 
of a share in a. taluk and had undortakon to pay 
the Government revenue, made default in payment 
t)f the revenue, so that tlio taluk was sold for arrears 
of revenue and was purchased by A. A sold it to />. 
who sliortly afterwards sold it to the defendant. 
Plaintiff, who was a purchaser from the mortgagor, 
sued to recover possession of the taluk from the 
defendant on redemption. It was found that the 
sale for arrears of revenue and the sub80<|uont sales 
to R aiidtho defendant were collusive transactions 
engineered by the defendant for the purpose of 
o])tainiug possession of the taluk as owner: 

Heldf that the sales did not affect the rights of the 
mortgagor or of the plaintiff, who was a transferee 
from the mortgagor, and that the plaintiff was, 
therefore, entitled to redeem, [p, 737, col. 1.] 

Appeal against the decree of the District 
Judge, Chittagong, dated the 22nd of Decem- 
ber 1914, affirming that of the Munsif, 2Dd 
Court at that place, dated the 9th of May 
1913. 

FACTS appear from the judgment. 

Babu Probodh Kumar Das (with him Babus 
Ba7n Char an Mitra and Chandra Sekhar 
Sen), for the Appellants. --The plaintiff’s 
purchase was no purchase at all so as tg 
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afEect the interest of the defendant, for he 
pnrohased after 14 years after the mortgage. 
The auction sale of the 5th June 1897, by 
which the property was purchased by 
Abdul Bari for arrears of revenue, had 
wiped out previous encumbrances. This 
property has again come back to ray 
client, defendant No. 1, by private purchase 
in July 1900. Hence plaintiff acquired no 
interest in it so as to affect the title of defend- 
ant No. 1. 

[Richardson, J. — Finding is that the pur- 
chase by Abdul Bari was henami on behalf 
of defendant No. 1 and if it is so, the 
original sale did not affect the position 
of the mortgagor. The purchase was a 
collusive one and hence your position as the 
mortgagee of deftndant No. 5, from whom 
plaintiff purchased, remains unchanged.] 

(2) My submission is that the amend- 
ment of issues at a late stage, viz., after 
the hearing of the originsl issues, prejudiced 
my client. 

(3) The sale of the S-annas share for 
arrears of Government revenue was not due 
to any neglect on ray part. My 8 annas 
was also sold along with the mortgaged 
8 annas. The principal question is whether 
I contributed at all to the negligence for 
which the property was sold fcr arrears 
of revenue. This point was not at all 
decided by the lower Court. I was not 
given an opportunity to prove that there 
was no wilful default on ray part to pay 
the Government revenue, which I under- 
took to pay. Section 53 of the Revenue Sale 
Law (Act XI of 18[>9) has no application 
to the present case. Having undertaken 
to pay the Government revenue if by some 
contingency there was default on ray part, 
the mortgagor cannot escape liability for 
such default. He might have paid the 
arrears on my default. 

Baba Dwarka Nath Ghackerhutty (with him 
Manlvi Nur-ud-din Ahmed and Baba Khitis 
Ohandra Sen), for the Respondents, was 
not called upon. 

JUDGMENT. 

Richardson, J. — The defendant No. 1 in 
the suit oat of which this appeal arises was 
the owner in her own right of a moiety 
share of the taluk to whioh the suit relates. 
As to the other moiety share she was the 
mortgagee in possession under a mortgage 
by way of conditional sale. As mortgagee. 


she had undertaken to pay the Government 
revenue due in respect of the share mort- 
gaged. The taluk, however, fell into 
arrears and was sold on the 6th June 
1897 at a revenue sale and pnrohased by 
one Abdul Bari. Abdul Bari sold the 
taluk in May 1899 to Basirnlla and in 
November 1900 the defendant No. 1 
purchased it from Basirnlla. In November 
1911 the plaintiff iu the suit purchased a 
4>aTinas share of the ialtik from defendant 
No. 5, the mortgagor of defendant No. 1 . 
The suit was brought by the plaintiff to 
redeem the mortgage of defendant No. 1 
and both the Courts below have concurred 
in making a decree in favour of the 
plaintiff. 

In this appeal it is contended in the first 
place that defendant No. 1 was prejudiced 
at the trial by an amendment which was 
made in one of the issues. In our opinion, 
there is no substance in this contention. The 
amended issue and the original issue if 
properly understood raise the same ques- 
tions of fact, the very questions to whioh 
evidence was directed. On that point we 
agree vrith what is said on the subject by 
the learned District Judge in the course 
of his judgment. 

The two remaining contentions may be 
dealt with together. One of them is that 
the plaintiff purchased nothing under his 
conveyance from defendant No, 5, and the 
second is that the learned District Judge 
has not found expressly that defendant 
No. 1 was guilty of wilful neglect in not 
paying the Government revenue. What 
the Court below appears to have found is 
this, that the purchase of the taluk by 
Abdul Bari and the purchase by Basirulla 
were collusive transactions engineered by 
the defendant No. 1 for the purpose of 
getting the estate into her own' hands. 
If that is the meaning of the learned Judge^s 
judgment, then there is an end of the case. 
Such collusive transaction could have no 
effect on the title of defendant No. 5 or 
on the title acquired by the plaintiff from 
that defendant. The findings of the District 
Judge appear to me enffioiently clear. In 
the first place, referring to the sequence of 
transactions he says this: “The rapidity of 
these transactions is very suggestive. It 
has been argued for the respondent that 
the appellant being already the owner of 
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half the taluk^ wished to make sure of 
getting the other half and doing away with 
the rights of the mortgagors, and aooordingly 
arranged a oollasive set of transactions and 
was obliged to pnrohase herself from 
Basirallah when her estate was taken over 
by the Court of Wards, since the Court of 
Wards would not manage a 6enami property. 
These contentions are supported by the 
prices paid.” Then later on he sums up as 
follows: — “These facts alone, in my opinion, 
suffice to show that the transactions are 
not genuine.” As to wilful default on the 
part of the defendant in connection with 
the payment of Government revenue the 
learned Judge says, “there is no evidence 
at all to show that the tenants were seri- 
ously in arrears over paying their rents.” 
The suggestion made to day that if the 
defendant No. I had had an opportunity 
she might have shown that the inability to 
pay the revenue was due to a cyclone or 
something of that kind, cannot be accepted 
in face of the findings to which we have 
referred. 

The result is that this appeal is dismissed. 
The plaintiff-respondent is entitled to his 
costs of this appeal from the appellant. 

We are now informed that pending the 
hearing of the appeal to this Court the 
appellant has died. Her two daughters 
have been substituted in ber place. Her 
son claims no interest through her and 
appears to have been added as a party 
respondent. He now asks for costs. We 
see no reason why he should receive costs. 

Bbaghcroft, J. — I agree. 

Appeal dismissed. 


LOWER BURMA CHIKP COURT. 
Civil Miscbllambous Appeal No. 166 of 1916. 
December 11, 1917. 

Pme«^:-Sir Daniel Twomey, Kt., Chief Judge, 
and Mr. Justice Ormond. 

AUNG MA KHAING -Appellant 
versus 

MI AH BON— Respondent. 

Probate and Administration Act (V of 1881^, s, 23 — 
Jjstters of a'lrninist'nfionf grant of ^Sister and adopted 

47 


737 

daughter, contest between — Procedure — Buddhist Law, 
Burmese— Adoption --^Divorced woman, whether can 
adapt. 

Whern the full sister and au alleged adopted 
daughter of the doeeased whose adoption was dis- 
puted applied for Letters of Administration to the 
estate of the deceased: 

Reid, that inasmuch as in the event of the adoption 
being established the sister would not under the 
Buddhist Law bo entitled to any share in the estate, 
the Court would bo justiSed in going into the ques- 
tion of adoption, [p. 737, col. 2.J 

Under the Buddhist Law as regards the power to 
adopt, a woman who is divorced from her husband 
and has divided the joint property with him is in the 
same position as a single woman, [p, 738, col. 1 .] 

An adoption is to a great extent a matter of inten- 
tion and w^iore an attempted adoption by a married 
woman causes a divorce between her and her husband 
but the intention to adopt continues after the divorce 
and full effect is given to it, there is a good adoption 
without any formal declaration, [p. 738, col. l.J 

Mr. Ba Dun, for the Appellant. 

Mr. J, E, Lambert, for the Respondent. 

JUDGMENT. — The present respondent 
Mi Ah Bon applied for Letters of Admi- 
nistration the estate of Chi Ma Pru, 
who died in May 1916. The present 
appellant Aung Ma Khaing opposed 
the application, alleging that she was an 
adopted daughter of the deceased. She is 
also the natural half niece of the deceased. 
Mi Ah Bon is the full sister of the deceased. 
Ma Khaing appeals from the order of the 
District Judge granting Letters of Administa- 
tion to Mi Ah Bon. 

Mr. Lambert for Mi Ab Bon contends 
upon the authority of Ma Tok v. Ma Thi (1) 
that Mi Ah Bon was entitled to Letters 
of Administration inasmuch as she was an 
admitted relation and the adoption of Ma 
Khaing was in dispute; but tiiat decision 
refers to the case of an admitted heir and 
if the adoption of Ma Khaing in this case is 
proved, Mi Ah Bon would not be an heir. 
She would not be a person entitled to 
Letters of Administration under section 23 
of the Probate and Administration Act, 
because she would not be entitled to any 
share in the estate. The District Judge 
has taken, we consider, a correct view of 
the case cited. He took the evidence in 
support of the adoption which lasted a 
whole day, and then decided that it would 
be waste of time to take the evidence 
against the adoption, because it was shown 
that the deceased Chi Ma Pru adopted Ma 

(l) 3 lud. Cas. 719; 6 L. B. R. 78. 
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Efaaing against the wish of her huRband. 
In consequence of this adoption by Chi Ma 
Pru there was a divoroe between her and 
her husband by mutual consent and a 
division of their property was made. The 
learned Judge was of opinion that a sole 
woman can adopt but that a married 
woman cannot adopt without the consent 
of her husband and that the adoption of 
9fa Khaing, at its inception being invalid, 
oould not become valid after the divorce 
without some formal adoption or re-adoption 
in order to place her in the position of a 
ohild who had been adopted with a view 
to inherit. No authorities have been cited to 
show that a single woman cannot adopt. In 
the case of Ma Bu Lone v. Ma My a Stn (2) 
it was taken for granted that a spinster 
oould adopt. Mr. May Oung in his work 
on Buddhist Law remarks that it is 
quite usual for widows to adopt. There 
is no reason in principle why a woman 
who is divorced from her husband and has 
divided the joint property with him should 
be in a different position as regards the 
power to adopt. It seems probable, as held 
by the District Judge in this case, that a 
married woman living with her husband 
cannot adopt without his oonsent. But an 
adoption is to a great extent a matter of 
intention and if Chi Ma Pro’s intention to 
adopt Ma Khaing continued after the 
divorce and full effect was then given 
to that intention, there would be a good 
adoption without any formal declaration. 
From the evidence, so far as it has been taken, 
it would appear that Chi Ma Pru’s intention 
was to adopt Ma Khaing; that snch attempt- 
ed adoption was the cause of the divorce 
and that Chi Ma Pru’s intention continued 
after the divorce and that she gave effect 
to it. 

The case is remanded in order that Mi 
Ah Bon may be allowed an opportunity 
of adducing evidence to show that Ma 
Khaing was not adopted; and the District 
Court will dispose of the application in ao- 
oordanoe with the above remarks. The costs 
of this appeal will abide the final result. 

Case remanded. 

(2) 14 Hur. L. H. 0. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 52 
OF 1916. 

January 16, 1917, 

Present : — Sir Lancelot Sanderson, Kt., Chief 
Justice, and Justice Sir Asutosh Mookerjee, Kt. 
The BENGAL STONE COMPANT, Ld.— 
Defendants — Appellants 
versus 

JOSEPH ISAAC JOSEPH HYAM 

AND ANOTHER — Pf.AiNTiFFS— RESPONDENTS. 

Coni met Acf (IX of lH72),s. iry-^Coercion.^ReJusal 
to coM'ey equity oj redemption, except on> certain terms 
Cosfs-^Discyetioa, cxercitfc of-~-^SolicMor acting on his 
own hehidff costs of. 

A wlio refiisns to recoiivey the inort- 

ga^od property to the Tnortgagt)r except on certain 
teriiis, cannot lx* said to he anlawfiilly dofcainiiig or 
threaloiiiiig to detain any property within the mean- 
ing of section 16 of tlio Coni met Act. [p. 740, col. 2; 
p. 741, col. 1.] 

The High Court is averse to iritoi-fere with 
the discretion of a Judge on the (piestion of costs, 
but th <3 discretion must be exercised judicially. 
The ordinary rule is that a party who succeeds 
upon a particular issue get s the costs of that issue, 
unless there is a good eansc for depriving him of the 
coats of that issue and unless the issues in the case 
are so closely connected that th(?y caiinob be separated 
one from the other, [p. 741, col. 2.] 

A solicitor, wlio is a party to a suit and acta on his 
own behalf, is entitled to the same coats as if ho had 
employed a solicitor, except in respect of items which 
tlie fact of his acting directly renders unnoceBsary. 
[p. 742, col. 2.] 

Appeal against the decree of Mr. Justice 
Imam, sitting on the Original Side. 

Messrs. Bucldand and Surita, for the 
Appellants. 

Messrs, llyatti and S. N, Ohose^ for the 
Respondents. 

JUDGMENT. 

Sanderson, C, J.— This was an action 
brought by the plaintiffs for an account 
in respect of certain building transactions 
which were undertaken by the defendants 
for the plaintiffs, Mr. Hyam and . Mr. 
Jones. Those building transactions were 
undertaken in parsuanoe of an agreement 
dated the 2l8t of January 1909. It is 
not necessary for me for the purpose of 
this case to deal in any detail with the 
terms of that agreement. It is sufficient 
for me to state that the defendants, the 
Bengal Stone Company, Ld., were to erect 
two sets of premises, one in Park Street, 
and the other in Bow Bazar Street, and 
that they were not to be liable to spend 
on all accounts moro than a specified saxo of 
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money, and the method of payment was 
that the owners (the plaintiffs in this case) 
should pay the Stone Company (the de- 
fendants) for all materials the actual cost 
price thereof plus all charges and expenses 
actually paid or incurred by the Stone 
Company in collecting and placing the same 
on site and also the actual cost of all 
labour employed by the contractors in or 
about the erections of the buildings and 
of completing and equipping the same in 
terms of the agreement. ” There were pro- 
visions for the remuneration of their services 
in respect of supervision and other matters, 
and then the payment of a sum equal to 
ten per cent, on the aggregate amount of 
all the items specified in the said clause 
of the agreement was provided for. The 
buildings were completed, although not within 
the specified time. There was also a pro- 
vision in the agreement that a mortgage 
should be given by the owners of one of 
the premises to secure a sum of money 
which was eventually agreed ufoii 
Rs. 2,50,000. 

Now, this action was brought, as 1 have 
said, primarily for an account. When it 
came on for trial, there were really two 
main questions, first, the point raised by the 
defendents, that there had been an account 
stated between the plaintiffs and the defend- 
ants, and that consequently the plaintiffs 
were not entitled to an account ; and, second- 
ly, the point raised by the plaintiffs that 
a certain letter which was dated the 22iid 
of August 1911 was obtained from the plaint- 
iffs by the coercion of the defendants. That 
was a letter in these terms: 

**In consideration of the Bengal Stone 
Co., Ltd., this day reconveying and re- 
leasing the premises Nos. 294i and 295, Bow 
Bazar Street, mortgaged by us to the 
Bengal Stone Go., Ltd., we hereby admit and 
acknowledge that the said reconveyance and 
release only relates to the said premises 
Nos. 294 and 295, Bow Bazar Street, and 
we hereby undertake to pay the said Bengal 
Stone Go., Ltd., not later than the 31st 
December 1911 any sum which may here- 
after be found to be due from ns to the 
said Bengal Stone Go., Ltd., under or in 
connection with the agreement dated the 
21st January 1909 and made bstween the 
said Bengal Stone Go., Ltd., of the one part 
and ourselves of the other part. We hereby 


also agree to forego any and all claims that 
we may have had or have against you in 
respect of delays in completion of the build- 
ings at Park Street and Bow Bazar Street 
and will only make such corrections in your 
bills and accounts as we may find to be 
erroneously or excessively charged. All 
other items of the contract agreement dated 
2l8t January 1909 to be considered as in 
force.” 

Now, those were the two main issues 
that were to be tried by the learned Judge, 
and 1 must say I am distressed to think 
that this action took no less than sixteen 
days in trial. In my view, it should have 
been obvious, unless the learned Judge was 
satisfied that there had been an account 
stated between the parties, that there must 
be a reference for the purpose of an account 
to be taken between the parties, and how the 
case which (with the exception of one or 
two subsidiary matters the facts relating to 
which lay in a small compass) was limited 
to these two questions, first, whether there had 
been an account stated, and secondly, whether 
the letter of the 22Dd of August 1911 had 
been obtained by coercion, could have taken 
sixteen days for trial, is certainly beyond 
my comprehension. 

Now, with regard to the first point, the 
learned Judge has found that there was 
not an account stated. We have heard the 
arguments on the one side as well as on 
the other, we have read the learned Judge’s 
judgment, and the facts to which he re- 
ferred, and have heard the facts put forward 
by the learned Gounsel for the defendants 
and 1 think, even assuming the facts which 
he has stated, that there was not an account 
stated betTf^een the parties : and, for this 
reason we did not think it necessary for 
him to go through the evidence as he had 
offered to do. 

With regard to the other point, we agree 
with the learned Judge that the letter of 
the 22nd of August 1911 was not obtained 
by coercion. The section upon which this 
matter depends is section 15 of the Indian 
Gontraot Act. In order to understand that 
section, it is necessary to refer to sections 
13 and 14. Section 13 says: ^ Two or more 
persons are said to consent when they agree 
upon the same thing in the same sense. ” 
Section 14 says: ^'Consent is said to be 
free when it is not caused by — (1) coercion 
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as defined in section 15, or (2) undue in- 
fluence, as defined in section 16, or (3) fraud, 
as defined in section 17, or (4) misrepresenta- 
tion, as defined in section IS, or (5) 
mistake, subject to the provisions of sections 
20, 21 and 22. ” The only sub section of 
section 14 which can be said to apply to 
this case is sub-section (1), namely: ' Goer, 
cion, as defined in section 15. ” Section 15 
says: *'Goercwn is the committing, or threaten- 
ing, to commit, any act forbidden by the 
Indian Penal Code, or the unlawful detain- 
ing, or threatening to detain, any property, 
to the prejudice of any person whatever, 
with the intention of causing any person to 
enter into an agreement. It is admitted 
that the present case does not come within 
the meaning of the first part of that section, 
namely, “ the committing, or threatening to 
commit, any act forbidden by the Indian 
Penal Code. But it is said that what 
happened in this case, to which 1 will 
refer more in detail directly, brings the 
matter within the words ‘unlawfully detain- 
ing, or threatening to detain, any property, 
to the prejudice of any person whatever, 
with the intention of causing any rerfon 
to enter into an agreement.” What happen- 
ed in this case was this: shortly stated, 
Mr. Hyara and Mr. Jones had mortgaged 
this propertj’ at Bow Bazar Street to the 
defendants for Rs. 2,50,000. Mr. Hyam 
was anxious— Mr. Jones was away and 
Mr. Hyam was acting on behalf of Mr. 
Jones — to sell the premises, and apparently 
he got a purchaser, but he was not a very 
willing purchaser, and it was necessary 
for him to get the equity of redemption 
conveyed to him by the mortgagees. There 
was a discussion first of all as to whe- 
ther Mr. Hyam would give a promissory 
note —I ought to have said that the defend- 
ants were alleging that the total of their 
bills would amount to a considerable sum 
above Rs. 2,50,00J. He was unwilling to 
give the promissory note. Then an arrange- 
ment was come to whereby Mr. Hyam 
agreed to pay over the balance of the 
purchase-money, after deducting the amount 
which would be required for the first mort- 
gage of the property, and also a sum of 
Rs. 4,000 S8 brokerage. It would leave 
about Rs. 2,80,100 and he agreed to pay 
over that. Now, ho alleges that that 
discussion amounted to a threatening to 


detain any property to the prejudice of 
any person with the intention of causing 
any person to enter into an agreement. 
The property which Mr. Hyam, the learned 
Counsel who argued the case on behalf of 
the respondents, relied upon was the 
equity of redemption; and, he said that 
the defendants threatened to detain the 
equity of redemption and there was an 
“unlawful detaining or threatening to 
de*^ain,” inasmuch as the defendants «ere 
refusing to convey the equity of redemp- 
tion unless they were paid more than the 
sum secured by the mortgage. In my judg- 
ment, that was not unlawfully detaining 
or threatening to detain any pDperty, within 
the meaning of section 15. 

With regard to the law of duress in Eng- 
land, it is well known that that was limited, 
and no doubt for very good reasons limit- 
ed, to the duress of person, and 1 inay 
quote the following passage which 1 find 
stated in a oonvenienl form at page 351 
of the Third Edition of Leake on Contract, 
“Duress may also consist of threats of personal 
violence. But the fear must concern the 
safety of the person of a man; and not 
his house or goods, because he may recover 
the same, or damages to the value, with- 
out any corporal hurt. Again, if the fear 
do concern the person, yet it must not 
be a vain fear, but such as may befall 
a constant man. Fear of imprisonment is 
sufifioient, for the law has special regard 
to the safety and liberty of a man,” 
(that is a quotation from Co. Lit. 2536). 
Apparently, when the Legislature was con- 
sidering this matter for the purpose of 
applying the law to India, they thought 
it right to extend it and not to limit the 
law of coercion to a coercion of a man’s 
person but extended it beyond the^ law 
of England to unlawfully detainiug or 
threatening to detain any property. I ask 
myself, can it ever have been intended to 
apply it to such a transaction as has occurred 
in this case? Can it be said that when a 
person who has refused to convey the equity 
of redemption except on certain terms has 
unlawfully detained or threatened to detain 
any property within the meaning of section 
15 of the Indian Contract Act. Having 
regard to the ordinary meaning of the 
English language, I have no hesitation in 
saying that the refusal to convey the equity 
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of redemption I except on certain terms, did 
not come within the meaning of section 
15. I thinl: that the learned Judge was 
right in saying that what took place in 
this case did not amount to coerctot^. 
Therefore, I think that the plaintiffs’ 
cross- objection upon the Question of coercion 

fails- 

Then Mr. Hyam for the plaintiffs raised 
two other points nvhioh I may describe 
as less important points. The first one 
was that the learned Judge was wrong 
in finding that the defendants were 
not bound to charge the rates of labour 
which were specified by the letter of the 
22nd of December 1908. I think that 
the learned Judge was right. That letter, 
as I have said, was written on the 22nd 
December 1908i and the contract was 
not made until the 2 let of January 1909. 
I have read the clause which relates to 
the rate of labour. I read it again to make 
my meaning clear. The owners should 
pay also the actual cost of all labour 
employed by the contractors in or about 
the erections of the buildings and of com- 
pleting and equipping the same in terms 
of this agreement.” In my judgment that 
is a clause which governs this matter, 
inasmuch as it was made subsequently to 
the 22nd of December 1903j I do not 
thiok it is possible for us to say that it 
was implied that the rates of labour speci- 
fied in the letter of the 22nd of December 
were to be incorporated in the contract. 
If it had been so intended, one would have 
02p9oted the contract to contain some such 
words as these “that the owners should pay 
also the actual cost of all labour, having 
regard to the rates of labour which had 
been agreed upon between the parties on the 
22nd of December 1903.” 

The other point was that the learned Judge 
misunderstood the evidence with regard to 
the steam-plant. What he says is this; 
“In respect of the steam-plants I 
accept the version put forward by the 
defendant Company, and I hold that they 
are entitled to charge the plaintiffs 
Rs. 150 per plant per month for the actual 
period during which the steam-plants were 
working on the sites.” We have been re- 
ferred to the evidence. In my judgment 
there was sufficient evidence on which the 
learned Judge coqld arrive at that conclu- 


sion, and I see no reason for interfering 
with his decision upon a question of fact 
in that respect. That disposes of the main 
points that were raised in this appeal. As 
I have already said, it must have been 
obvious from the beginning of the case, as 
it was obvious from the beginning of the 
appeal, that the matter must ultimately go 
to reference: and, the result is that the 
matter must now go to the Official Referee, 
unless the parties agree upon some other 
person who can take an account quicker 
and more expeditiously : and, after consider- 
ing the arguments on both sides, I think 
that the learned Judge was right in the 
form of the order by which he directed 
it. It has been read by Mr. Buckland at 
my request, and I do not propose to read it 
again. I do not think that the form of the 
order as to the account ought to be interfered 
with at all. 

Then comes the question of costs. The 
learned Judge made an order as to the 
costs in these terms: “it is farther ordered 
and decreed the defendant Company do 
pay to the plaintiffs their costs of this suit 
upto and including this decree to be taxed 
by the Taxing Officer of this Court under 
the heading 'Class 2 ordinary causes.’ ” In my 
judgment that was not a correct direction 
as regards the costs. There was a clear 
and distinct issue raised by the plaintiffs 
that the letter of the 22nd of December 
1911 had been obtained by the coercion 
of the defendants. The learned Judge has 
not given any direction as to the costs of 
that issue: and, although the plaintiffs 
failed upon that issue, he has given the 
plaintiffs the costs of the whole trial of 
the action. Now, it is quite true that 
this Court is most averse to interfere with 
the discretion of a learned Judge upon the 
question of costs. But the discretion of 
the learned Judge upon the question of 
costs has to be exercised judicially, and 
the ordinary rule is that a party who 
succeeds upon a particular issue gets the 
costs of that issue, unless there is a good 
cause for depriving him of the costs of 
that issue and unless the issues in the 
case are so closely connected that they 
cannot be separated one from the other. 
That is not the case here : It was a quite 
clear and distinct issue in this case, quite 
apart irom the rest of the case. . 1 have 
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asked myself what M^od cause there was 
for depriving the defendants of the costs 
of that issue. I find none. Therefore, I 
think the learned Judge was not right in 
the exercise of his discretion in depriving 
the defendants of the cqsts of that issue 
without a good cause. In my judgment, 
the defendants ought to have the costs of 
the issue relating to the question whether 
the letter of the 22nd of August 1911 was ob- 
tained by coercion. But it would be difficult 
in view of the protracted nature of the 
trial, as pointed out by Mr. Hyam, the 
learned Counsel for the plaintiffs, for the 
Taxing OflScer at this stage, without going 
into the matter at length and putting the 
parties to a considerable expense, to come 
to a satisfactory conclusion as to what 
costs should be allocated to the issue of 
coercion, and I think we shall be doing 
substantial justice if we direct that one- 
third of the costs of this suit ought to be 
allocated to the issue of coercion and two- 
thirds of the costs ought to be allocated 
to the other issues. 

Therefore, as regards the costa of the 
suit, I think the plaintiff ought to have 
two-thirds of the costs of the suit and 
the defendants ought to have one-third; and, 
the costs ought to be taxed upon that basis, 
for the reason that the defendants have 
succeeded on the issue of coercion and the 
plaintiffs have succeeded upon the issue 
whether there was an account stated. 

As regards the costs of this appeal, I 
think that each party ought to bear his 
own costs, for the reason that the plaintiffs 
have failed in part and the defendants 
have also failed in part and both the 
defendants and the plaintiffs have succeeded 
to some extent. 

As regards the costs of the reference, 
those costs will be in the discretion of 
the Official Referee or the person who 
takes the reference. 

As regards the last point taken by Mr. 
Buokland on behalf of the defendants, 
mainly that there ought to be a special 
direction as regards the costs of Mr. 
Jones, the point is this: — It appears that 
Mr, Jones is a solicitor, and that at one 
time he was in partnership with Mr. Mitter, 
carrying on business under the name of 
Jones & Co.; Mr. Mitter died early in these 
proceedings! it is said before the affidavit 


of documents was put in. Therefore, sub* 
stantially, we may say that Mr. Jones 
was acting as solicitor in this case on be- 
half of the plaintiffs. > The question is whether 
we ought to give a direction to the Taxing 
Officer to tax the costs upon the principle 
of the rule which is laid down in the 
case of London Scottish Benefit Society 
V. Ohorley (1). That was an action brought 
against the solicitors for money not ac- 
counted for. The learned Jndge, Sir 
William Brett, Master of the Rolls, 
said this: *lt is true, however, to say 
that the costs of a solicitor appearing 
in person must be taxed differently from 
those of an ordinary litigant appearing by 
a solicitor. The nnsnocessful adversary of 
a solicitor appearing in person cannot be 
charged for what does not exist, he cannot be 
charged for the solicitor consulting himself 
or instructing himself or attending upon him- 
self, The true rule seems to be that when a 
solicitor brings or defends an action in person, 
he is entitled to the same costs as an ordinary 
litigant appearing in person, subject to 
this restriction, that no costs which are 
really unnecessary can be recovered. Of 
this kind are the costs of instructions 
and attendances.’’ The report says *^an 
ordinary litigant appearing in person”, 
which is a mistake as appears from the 
title of errata and should read by an 
ordinary litigant appearing by a solicitor. 
The rule laid down by this case and 
affirmed in Tolputt v. Mole (2) is 
that the solicitor is entitled to the same 
costs as if he had employed a solicitor, 
except in respect of items which the 
fact of his acting directly rendered un- 
necesasary. We propose to give a direction 
to the Taxing Officer that he should tax 
the costs of Mr. Jones upon the principle 
laid down in that case. 

We think that the costs of the paper-book 
in the appeal should he equally divided 
between the parties in this case. 

Modkerjee, J. — I agree. 

Decree varied, 

(1) (18K4) la Q. B. D. 872; 53 L. J. Q. B. 661; 51 
h. T. 100; W. H.78I. 

(2) (1911) 1 K. B. H?Gi 80 L. J. K. B. 680; 104 L. 
T. 1 18; 55 S J. 293. 
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MADRAS HIGH COURT. 

Second Ciwl Appeal No. 686 of 1917. 
Deoember 5, 1917. 

Present: — Mr. Jastice Sashagiri Aiyar and 
Mr. Jaatioe Napier. 

AVARAN MARAKARAKATH KIZHBK. 
KBKATH KOMALUKUrriAxoANOTaER— 

PlAINTI PF3 — ApPB LL a NTS 

versus 

PULIKALAKATH PUTHIAKATH 
MUHAMAU alias AHAMMAD and others 
— Defendants — Respondents. 

Tranvjvr of Property Act (IV of 1882^, ». Ill (gj — 
Landlord and tenant — Agricultural leone — Dinclnimer 
oj landlord's title^ what amounts to — Forfeiture of 
tenancy — Lt^ase for Life or for tcrin^ whether determined 
hy disclaimer — Relief against forfeiture — Puivcr of 
Court — ^Rcnomwe', meaning of. 

The principlos of Hection 111 (<;) of tho Transfer 
of Property Act apply to agricultural louses, though 
they are not covered by tho enactment [p. 74d,col. 2.] 

A mere allegation of title by a tenant which docs 
not amount to repudiation of the landlord’s title, 
cannot work forfeiture of the tonaiic.y.fp. 748, col, i.] 

Where the defendant, who was plaintiff’s tenant 
for life, in a docnnierit whorounder he assigned oir* 
tain properties which belonged to him in Jenm, describ. 
ed certain other properties as hia jenm, and tlio 
landlord sought to recover tlies<3 latter pi’opertios 
which were comprised in his lease on the ground that 
his title was repudiated: 

Hcldf that as the assertioti was not addressed to the 
landlord or fcdlowtul up b}’ a transfer of that particn* 
lar property to a third jiarty, but was only an 
incidental reference in a document interukul to convey 
some other property, it \viis not enough to constitute 
a disclaimer of title, [p. 744, col. 2.] 

Per Seshagiri Aiyar, ./. — Where there is a disclaimor 
of the landlord’s title by the tenant, it will work a 
forfeiture of tho tenancy evon though the leas<3 is 
for life or for a term. [p. 744, col. 1.] 

Abhahka fihetthi v. Seshammo, 25 Ind. Cas. 944; 
(1914) M. W. N. 91.5; 16 M. L. T. 442, doubted. 

If there is a denial of title, Courts have no powder 
to relieve against forfoil uro. In such a case, tho 
tenant must prove, in order to obtain rolief from 
Court, that tho denial was occnsiV>iied by the fraud, 
mistake or accident of tho landlord and that the 
tenant himself was neither cureless nor iicgligetit. [p. 
744, col. 2.] 

The expression ‘renounce* connotes that some act 
is done to tho knowledge of the landlord which is 
calculated to convey to him the impression that tho 
tenant repudiates his title, [p. 744, col. 2.] 

Per Napier, J . — Where there is no 6tatnt.ory pro- 
vision determining }>articular relations between 
landlords and tenants in India, resort may be had to 
the principles of tho English Law of Real Property, 
bearing in mind tho differonco in the origin of tenures 
and the conditions peculiar to land tenures in India, 
[p. 745, col. 2.] 

The words ‘repudiation’ and ‘renunciation’ reejuire 
something a great deal stronger than a mere asser- 
tion not communicated to tho landlord. Though a 
hard amd fast rul^ cannot bo laid down, a very good 


test to apply would be, wliether tho assertion would 
operate as a starting point for adverse possession 
against the landlord, [p. 746, col. 2; p. 747, col. 1.] 

Second appeal against the decree of the 
Court of the Subordinate Judge, South Mala* 
bar at Calicut, in Appeal Suit No. 130 of 
1916, preferred against the decree of the 
Court of the District Munsif, Parpanangadi, in 
Original Suit No. 3 of 1915. 

Mr. T, Kvttikrishna Menon^ for the Appel* 
lants. 

Mr. K. P. Oovinda Menon^ for the Re- 
spondents. 

JUDGMENT. 

Seshagiri Aiyau, J. — This is a suit for 
ejectment by a landlord, on the ground that 
the teriarit has forfeited his right by hie 
denying the title nf the plaintiff. The Dis- 
trict Munsif held that the act complained of 
did amount to a disclaimer of the landlord’s 
title and decreed possession. On appeal the 
Subordinate Judge agreed with the District 
Munsif that there was a disclaimer but 
held that as the lease was granted for the 
lifetime of the lessee, the disclaimer had 
not the effect of putting an end to the 
tenancy and that the suit was premature# 
He dismissed the suit upon that ground. 

There are two questions for consideration 
in this second appeal. The first is, wae 
there a disclaimer of title, secondly^ whether 
the tenant has not forfeited the tenancy, as the 
lease was for the lifetime of the tenant 
although he did deny the landlord’s title. I 
shall dispose of the second point 6rst. 

The oases quoted by the Subordinate Judge 
hare not much hearing upon this second 
question. 1 fail to see why the denial of 
title during the continuance of the period 
of tenancy should not work a forfeiture of 
the right. The Transfer of Property Act 
no doubt has no application in terms to 
this tenancy, which is an agricultural one. 
But the principle of section 111, clause 
(d), is applicable to this case. Under the 
second Rub-seotion of that clause it is 
enacted that the lessee renounoes hie character 
as such by setting up the title of a third 
person or by claiming title for himself. Mr# 
Justice Sadasive Aiyar in Ahhakka Shetthi y, 
Seshamma (1) points out that under the Com- 
mon Law of India, a favourable construction 
should he placed upon the conduct of the 

(n 25 Ind. Cm. 944; (1914) H. W, N. 916; 16 H. L# 
T. 442. 
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tenant before he is adjudged to have forfeited 
hia tenancy. I am prepared to aooept 
this view in dealing with agrionltural 
leases, bat I oan see no jnstiOoation for the 
view taken by the Subordinate Judge that 
leases for a term will enure for the full 
length of it notwithstanding the denial 
of title by the tenant. Therefore, if I oome 
to the oonolusion that there has been a 
disclaimer of title by the tenant, I would 
take a different view of the case. I sug- 
gested in the course of the argument that even 
if there was a disclaimer, Courts may have 
power to relieve tenants from forfeiture. 
Many authorities were not cited on the 
question at the bar, but, on considering the 
matter fully, I am not satisBed that, if there 
is a denial of title, there is power in the 
Courts to relieve against forfeiture. Under 
the English Law there are at present still 
classes of oases which oan be relieved 
against (a) for non-payment of rent ; the 
Common Law Procedure Acts of ^52 and 
’60 and section 4 of the Conveyancing Act of 
’92 provide for relief, (6) in oases of breaches 
of other conditions and covenants the Con- 
veyancing Acts of ’91 and ’92 declare 
principles on which relief oan be granted. 
No doubt it is pointed out in Barrow v. Isaacs 
(2) that these various enaotmants have 
not exhausted the equitable jurisdiction 
of the High Court to relieve a 
defaulting tenant from forfeiture. Lord 
Esher in that case says that in oases which 
are not provided for by the Legislature, 
equity will oome to the aid of the party only 
in three oases, fraud, accident or mistake. 
Then he proceeds to say that even if any 
of these elements are found, there will be 
no relief if the tenant had acted with 
trreat carelessness or negligently. The learned 
Master of the Rolls does not refer to the case 
of denial of title as one of the relieveable 
oases, and I have not been able to 6nd any 
authority in which relief was granted by 
Courts where the tenant had denied the 
landlord’s title. Mr. Justice Sadasiva Aiyar, 
in the case to which 1 already referred, 
seems inclined to the view that all oases 
of forfeiture oan be relieved against. Even 
accepting this broad proposition as being 
especially applicable to Indian conditions. 


(2j (1891) 1 Q. B. 417; 60 L. J. Q. B. 179: 64 L. T. 
686; 39 W. B. 3S8; 65 J. P. 617, 


I would require that, where there has 
been a denial of title, the tenant must 
prove, in the language of Lord Esher, 
that that denial was occasioned by the 
fraud, mistake or accident of the landlord 
and that the tenant himself was neither 
careless nor negligent. In the present case 
no attempt has been made to prove that 
the tenant has been misled. Therefore, I 
am driven to the oonolusion that, if there 
had been a disclaimer of title, I would have 
decreed possession. 

But I am not satisfied that the Courts 
below are right in holding that there is a 
disclaimer of title. The disclaimer is said to 
be contained in Exhibit J. That is an assign- 
ment of ienm right by the defendant to a 
third party in respect of properties which 
undoubtedly belong in jenm to the defend- 
ant. In the course of describing the 
properties assigned and in excluding certain 
properties from the deed of assignment, the 
defendant says that the excluded property 
belongs to him in jenm. It is true there 
is in this case an assertion of right 

in respect of property now sought to be 
recovered, but the assertion is not address- 
ed to the landlord, nor is that assertion 
followed up by transferring the particular 
property to a third party. There is no 
surrender of possession to a person claiming 
adversely to the ;6nr4. It is only an 
incidental statement in a document which 
was intended to convey some other property. 
The question now is whether this incidental 
reference oan amount to a denial of title. 
In the Transfer of Property Act the 
language is, in case the lessee renounces his 
character as such by setting up title of a 
third person or by claiming title in himself.’ 
In this case he did not set up the title of 
a third person nor did he renounce his 
character as tenant. In ordinary parlance 
the expression "renounce’ would connote that 
some act is done to the knowledge of the land- 
lord which was calculated to convey to him 
the impression that the tenant repudiated his 
title. The English authorities to which I 
shall presently refer seem to bear out the 
view that a casual reference like the present 
one will not have the effect of renunciation 
of title. As was pointed out in Frag 
Narain v. Kadir Baksh (3), the denial 


(3; 18 Ind.Cas. 738; 36 A. 11 A L. J. 116. 
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tonst be nneqaivooal and some aot tending 
to the giving up of the relationship of 
tenant must have been committed. The 
authorities in England are to the same effect. 
In Doe d, Graves v. Wells (4) Lord Denman, 

0. J., seems to suggest that there must be 
a betrayal of the landlord’s interest and 
that the landlord should be placed in a 
worse condition, before he can insist upon 
forfeiting the tenant’s lease. In Doe (L 
Dillon v. Porker (5) it was held that a 
payment to a third person was not suffi- 
cient to put an end to the tenant’s lease. 
Doe d. Gray v. Stanion (6), Doe d. Pitt- 
man V. Sutton (7), Doe (L Williams v. 
Cooper (S) may be quoted in support of 
the same view. In Mr. Williams’ Book on 
Ejectment (2nd Edition), page 56, the law 
is thus stated: *ln order to constitute a 
disclaimer something must be done by the 
tenant which amounts to a direct repudiation 
of the relationship of landlord and is neces- 
sarily inconsistent with that relationship.’ 
In Woodfall on Landlord and Tenant, the 
statement is: In order to make either a 
verba] or written disclaimer sufficient it must 
amount to a direct repudiation of the 
relationship of landlord and tenant, or to a 
distinct claim to hold possession of the estate 
upon a ground wholly inconsistent with 
that relation, which by necessary implica- 
tion is a repudiation of it.” The same pro- 
position is stated in Cole on Ejectment also, 
page 41. In my opinion, the collateral 
reference in a document intended to convey 
some other property is not enough to con- 
stitute a disclaimer of title. The principle 
is well settled that a tenant cannot acquire 
title by prescription against his landlord so 
long as he does not, to the knowledge of 
the landlord, repudiate the tenancy under 
which he held possession. Consequently the 
statement in a document executed to a 
third party cannot ordinarily have the effect 
of staiting adverse possession in favour of 
the tenant. The landlord, therefore, is not 
put in a worse position than he was when 

(4) (1839) 10 Ad. & E. 427; 2 P. & D. 396; S L. J. 
Q. B 266; 3 Jur. 820; 113 E. R. 162; 50 R. R. 473. 

(5) (1820) Gow. 180; 21 R. R. 827. 

(6) (1836) 1 & W.69M Tyr. & Ur. 1065; 2 Galft 

164; 6 L. J. Ex. 258; 46 E R. 464; 150 E. R. 614. 

(7) (1841) 9 Car. & P. 706; 62 R. R. 763. 

(8) (1840) 1 Man. & G. 136; 1 Scott. N. R. 36; 9 

1 . J. C. P. 229; 133 B. R. 278; 66 R. R. 313, 


he let the property to the defendant. I, 
therefore, hold that there has been no denial 
of title. I would dismiss the second appeal. 
But having regard to the conduct of the 
defendant I do not think he is entitled to any 
coats in this Court. 

Napibk, j. — T wo questions have been raised 
in this second appeal, the first, whether 
the alleged denial of title by the defend- 
ant operates to terminate his interest in 
the land, and the second, whether if there 
is a forfeiture, the Courts have power to 
relieve against it. The first question only 
has been considered by the lower Appellate 
Court, and the view taken by the learned 
Jndge on his reading of some decisions 
of this Court is that no denial of title 
by a person in the position of the defendant 
could have that operation. 1 agree with 
the appellant that the learned Judge has 
misappreoiated the effect of those decisions. 
But that doOwS not dispose of the question. 

It must be premised that there is no 
statutory law under which a denial of 
title by an agricultural lessee acts as a 
forfeiture. It is argued, and the argument is 
founded on several decisions of this Court, 
that the anology of the Transfer of Property 
Aoi should be applied, although such leases 
are specifically exempted. I have, speaking 
for myself, pointed out in another case the 
danger of this method ^nd, where statutory 
provision is absent, have preferred to seek 
another basis, namely, the English law of 
property. In doing so, we should, in my 
opinion, always bear in mind the difference 
in the origin of tenures and also the con* 
ditiona pecular to land tenures in this 
country. 

1 entirely agree with my learned brother 
that the only denial which we have to 
consider in this case is that contained in 
Exhibit J , and this denial is certainly 
not made in any transaction dealing with the 
property, the subject of this suit, and is 
not addressed to the landlord. That is the 
state of facts as to the denial. The tenancy 
in question arises in a rather peculiar 
manner. Claims were made to this pro- 
perty and other properties by the plaintiff 
and the defendant and the suit ensued. 
Their respective rights were settled by a 
rarinama decree, under which this property 
was **to be held by the 2nd and 3rd defend- 
ants until the death of both of them oq 
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Vdrampattom rijjht under the plaintiff with- 
out being surrendered.” The defendants 
should pay a rental of Ri. 2 per year, and 
on the death of the defendants, the Paramba 
should be taken possession of by the 
plaintiff or her representatives. The result 
of this de'^ree was to create the relationship 
of landlord and tenant between the plaintiff 
and the defendants, the tenancy being one 
for joint lives of the defendants. The 
defendants have certainly, in Exhibit J., 
deolared that they held the property in 
jenmi rights, but they have not granted 
any lease inoonsistent with their life tenure, 
nor have they repudiated that tenure 
directly to the landlord. 

It appears from an examination of the 
English oases that forfeiture for denial 
of title is based on two different princi- 
ples when applied to two different classes of 
tenancies. The first is with regard to tenan- 
cies from year to year. In Doe d, Qtaves v. 
Welh (4), Denman, C. J., points out that 
with regard to tenures from year to year 
the words ‘forfeiture’ and ‘disclaimer’ are 
wrongly applied and that where a landlord 
brings an action to recover possession from 
such a tentant, the evidence of a disclaimer 
of the landlord’s title by the tenant is 
evidence of the determination of the will 
of both parties, by which the duration of 
the tenancy, from its particular nature, 
was limited; and, viewed in this light, he 
held that a verbal assertion that the fee 
was in the tenant even though made to 
the landlord’s agent, was not a sufficient 
indication of the desire of the tenant to 
put an end to the tenancy, in that mere 
words oould not operate to affect an interest 
in law. 

The origin of the doctrine as applying 
to tenancies not terminable at will is to 
be found in 3 Bacon’s Abridgment, page 
196, Estate for Life and Occupancy — “an- 
other way of forfeiture in a Court of Record 
is, by claiming a greater estate than he 
had by the feudal donation, or by affirming 
the reversion to be in any other person 
than his lord. This seems to be grounded 
on a rule in the old feudal law, that if 
a vassal denied that be held the feud of 
hiri lord, and it was proved against him, 
such denial was a forfeiture.” And then 
oome the words explaining the limitation 
of this doctrine— “But, as by the feudal 


law, the vassal was to be convicted of this 
denial, so in our law those acts whidh 
plainly amount to a denial must be done in 
a Court of Record, to make them a 
forfeiture; for such act of denial appearing 
on record is equivalent and equally con- 
olnsive as a conviction upon solemn 
trial; and all other denials, that might 
be used by the great lords for trepanning 
their tenants and for a pretence to seise 
their estates, by our law were re- 
jected, for such convictions might be 
made by such great lords where there was 
no just cause; hut the denial of the tenure 
upon record oould never be counterfeit, or 
be abused to any injustice; and, therefore, 
this notorious and solemn act of the tenant 
was retained as a just cause of forfeiture 
by our law.” That is the origin of the 
doctrine of forfeiture by denial; and it is 
hardly necessary to point out how an* 
equivocal and direct denial must be to oome 
within the mischief of this doctrine. 

The modern application of this doctrine 
is to be found stated in Wood fall’s Law 
of Landlord and Tenant, 19th Edition, page 
431: “in order to make either a verbal or 
written disclaimer sufficient, it must amount 
to a direct repudiation of the relation of 
landlord and tenant or to a distinct claim 
to bold possession of the estate upon a 
ground wholly inconsistent with that rela- 
tion, which, by necessary implication, is 
a repudiation of it.” This statement of 
the law is taken word for word from the 
judgment of the Court of Exchequer in 
Doe d. Oray v. Stanton (6) and was quoted 
as the basis of his judgment by a very 
eminent Judge Fry, J., in Vivian v. Moat 
(9). 

It is clear, therefore, that a mere al- 
legation of title which does net amount to 
repudiation cannot work forfeiture, and it 
is to be noted that in the Transfer of 
Property Act, this distinction has evidently 
been borne in mind, for the only disclaimers 
which operate under section 111, clause 
(p), are in oases where *the lessee re- 
nounces bis character as snob by setting up 
a title in a (bird person or by claiming 
title in himself.’ It seems to me that 
both the words repudiation and renunciation 
require something a great deal stronger 

(9) (1881) 16 Ch. D. 780; 60 L. J. Ok. 381; 44 L. T. 
210; 29 W. &• 604. 
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than a mere assertion not oommanicated to 
the landlord. It is impossible to lay down 
a hard and fast rule; bat, to my mind, a 
very good test to apply would be, whether 
the assertion would operate as a starting 
point for adverse possession asrainst the land* 
lord [vide Doe d, Foster V. (10), where 

Lord Mansfield applies this test]; and 
viewed in this light the assertion will not 
oome within its mischief. 

I am, therefore, of opinion that there 
was no denial of the title within the mis* 
chief of the doctrine. That being my 
eonolnsioD on the first qaestion, I do not 
think it necessary to enter into a con- 
sideration of the other point, whether a 
forfeiture for denial of title can be relieved 
against. I agree with the result of my 
learned brother's judgment. 

Appeal dismissed, 

M. c. p. 

(10) (1777) 2 Cowp. 021 at p. 622i 98 E. U. 1273. 


CALCUTTA HIGH COURT. 
Appeals from Appellate Deskees Nos. 2651, 
23^4 TO 2897 of 1915. 

March 13, 1918. 

Present: — Mr. Justice Richardson and 
Mr. Justice Walmaley. 

Bani MINA KUMARI SAHEBA— 
Plaintiff— Appellant 
versus 

ICHAMOYEB CHOWDHURANI and 

OTHERS— DSfERDANTS — B eSPONDBHTS. 

Custom — Landlord and tenant — Occupancy holdingf 
custom of transferability subject to payment of nazar 
— Essentials of the custom — Nazar, tender of, whether 
necessary Jar validity of transfer. 

In order to estaLlish a custom of transferability of 
an occupancy holding subject to the payment of a cus- 
tomary nazar, the evidence must show that the 
landlord is bound to rocogniae tlio transfer when 
nazar of the amount or at the rate determined by 
custom is tendered to him. [p. 748, col. 2; 749, col. 1.] 

An alleged custom of transferability of an occu- 
pancy holding on payment of a nazar which leaves 
the amount or rate of the nazar indefinite is void for 
uncertainty, for no one knows what the tenant has 
to pay by wa^'^of nazar and the landlord can demand' 
what he pleases and refuse his consent unless he is 
satisfisd. [p. 749, cols. 1 A 2.j 


Whore there is a custom of transferability of an 
occnpani'v bolding on payment of a customary rate of 
nazar, which the laiidlurd is bound to accept, the 
transferee has no title under the custom until ho has 
paid or tendered nazar at that rate, [p. 749, col. 2.] 

Appeals against the decrees of the 
District Judge, Birbhum, dated the 29th of 
June 1915, affirming those of the Mnnsif, 
Additional Court , Rampurhat, dated the 
18th of March 1914. 

FACTS appear from the judgment. 

Habu Bipin Behari Ghose (with him Babu 
Urukramdas Chakraharty), for the Appellant, 
— There are authorities to show that when 
transfers are recognised by the landlord on 
payment of nazan, the custom of transfer- 
ability is disproved. 

The finding of the learned Jndge is 
sufficient to give a decree for ejectment, 
because the holding is found not to be 
transferable by custom without the consent 
of the landlord and his finding is not 
sufficient to show that there was a custom 
that the holding was transferable by 
custom. If the Zemindar has to be paid a 
nazar for making a transfer legal, that is 
enough to show that the transfer is not 
valid without the landlord's consent. Pay- 
ment of a nazar to the landlord and the 
acceptance of it by him do not establish a 
custom of transferability of a non transfer- 
able occupancy holding without the land- 
lord’s consent. Befered to Maharaia Badha 
Kishore Manikya Bahadur v. Sreemutty 
Ananda Pria (1), Srinutty Sibo Sundari 
Ghose V. Raj Mahan Quho (2), Bhogirat 
Chandra Mondal v. Sital Chandra Sarkar 
(3). Where a landlord accepts nazar that 
shows that the landlord recognises the 
transfer and gives his consent. Again in 
this case no nazar was paid nor even ten- 
dered, so even assuming that there was a 
custom of transferability on payment of a 
nazar, the transferee cannot claim any right as 
he did not pay or tender the customary nazar. 

In Edward Dalgliesh v. Sheikh Oozafar 
Hnssin (4) it is held that transfers 
must be made with the knowledge of the 
landlord, though without his consent and 
wish, in order to establish the custom 
of transferability. 


(1) 8 0. W. N. 285. 

(2) 8 C. W. N. 214. 

(3) 17 Ind. Cas. Ifi; 16 C. W. N. 955, 

(4) 8 C. W. N. 21. 
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The mere fact that a nazar is to be 
paid in order to get the consent of the 
landlord is not evidence to show that there 
was a custom of transferability without the 
landlord’s consent on payment of the 
natar. It must be proved that there was 
a customary rate of nazar on payment 
of which the landlord was bound to recognise 
the transfer and also that, that natar at 
that rate was legally offered. 

Babn fiam Ghandra Mojumdar (with him 
Babu Gauranga Nath Banerjee), for the Re* 
spondents. — The present oases are concluded 
by the findings of fact. With reference to the 
contention that a new case was made by 
both the Courts, I sumbit my learned 
friend has no such grievance. By referring 
to the issues we find that in the written 

statement the words used are (customary 

nazar) • This was not challenged and 
this shows there was such a custom. 
This point was not at all raised in the 
lower Courts, so it is now too late to put 
forward this objection. Secondly, I submit 
the question as to whether the customary 
nazar was paid does not arise in the present 
case, which depends on the pleadings in which 
the whole question was whether there was 
any custom of transferability by payment 
of a nazar and the whole case depends 
on the solution of this question. The 
finding is that iotfs were so transferable 
and this concluded the suit. The following 
distinctions are to be made with regard to 
the reported oases: — 

(1) It is one thing to say that the land- 
lord recognises a transfer on receipt of a 
nazar. Here the landlord has discretion, 
he may or may not accept the nazar, 

(2) It is another thing to say that when 
a customary nazar is paid, the Zemindar 
is bound to recognise; and here the land- 
lord has no discretion. 

In Maharaja Badha Kishore Manikya 
Bahadur v. Sreemutty Ananda Pria (1) these 
points are discussed. In the other case in 
Srimutty Siho Sundari Qhose v. Efij Mahun 
Ouho (2) the same thing is found. Hence 
8 Calcutta Weekly Notes oases do not touch 
the present case, which falls within the 
second class of oases. In the latter ohss 
of cases custom or local usage is the main 
thing. In the case in Bhogizath Chandra 
Mandal v. Sital Ghandra Sarkar (3), cited 
by my learned friend, the question is put 


in a very significant form, see page 967,* 
Referred to Buzlul Karim v. SatUh Chandra 
Girt (5). 

Babu Bipin Behari Ohoae, in reply.— The 
question of custom is beyond the scope of 
this suit. Pleadings do not allege that there 
was a custom as to the fixity of nazar » 
The defendant has not at all a valid title 
to resist ejectment because he has not 
made out a title by payment of nazar pre- 
vious to the suit for ejectment, nor even up 
to this time any nazar has been tender- 
ed. 

JUDGMENT.— The appellant is the 
plaintiff in a suit brought to recover actual 
possession of an occupancy holding in the 
village of Basanta of which he is the pro- 
prietor. His case is that the holding is 
non- transferable and that the defendants, 
who are in possession as porch asers from 
the original tenant, are mere trespassers. 
Of the defences raised we are now con- 
cerned only with the defence that occu- 
pancy holdings in the village are transfer- 
able by custom without the landlord’s 
consent. The written statement says no- 
thing about the payment of nazar, customary 
or otherwise. There is no plea that nazar 
has in fact been p\id. Nor is theie any 
reference to nazar in the issue framed upon 
this question. The issue is merely; “Are 
the disputed holdings transferable by local 
custom or usage At the trial, however, 
evidence relating to the payment of nazar 
has been given and both the Courts below 
have found in favour of a custom of trans- 
ferability involving in some way, which 
is not clearly defined, the payment of nasar. 
The question is whether the finding can 
be supported in law. 

The oases on the subject of customary 
nazar will be found collected in Mr. Sen’s 
work on the Bengal Tenancy Act (3rd 
Edition, pages 136, 137). The principle of 
the oases is clearly this, that in order to 
establish a custom of transferability sub- 
ject to the payment of a customary nazar 
the evidence must show that the land- 
lord is bound to recognize the transfer 
when nazar of the amount or at the rate 


( 5 ) 

752. 


10 hid. Cas. 325; 13 0. L. J. 418; 15 0. W. K. 


♦Page of 16 C. W» N.— 
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determined by custom is tendered to him. 
There is all the difference between a fixed 
nazar^ which the landlord is obliged to 
accept whether he likes it or not, and a 
nazar which is bargained for and paid as 
the price of a consent which he may give 
or withhold as he pleases. A practice or 
course of business in a Zemindary office, 
according to which a transferee is recognized 
provided that the arnonnt of the nazar is 
satisfactory to the landlord, is not suffi- 
cient. 

Tried by this standard the finding of 
the learned Muiisif is not a good finding 
of a custom. It is not enough to say 
"that there are constant transfers and the 
transferees pay nazar to the landlord to 
be recognized.*’ The two statements that 
"occupancy jotes are transferable” and 
that "landlords recognize such on payment 
of nazar" are as they stand inconsistent. 
The payment of nazar without more is an 
indication that the jotcs are not transfer- 
able without the landlord’s consent, given 
on receipt of the nazar. 

The finding of the learned District Judge 
is more artificial, but as it rests on the 
same materials it is perhaps not surprising 
to find that it is also open to objection. 
He holds "that a custom or usage existed 
in the plaintiffs’ estate at Basanta by 
which occupancy holdings are transferred 
with the knowledge but without the consent 
of the landlord and are recognized by the 
landlord upon payment of a nazar fixed 
by custom.” it may be presumed that 
the Judge means that the transfers are or 
must be recognized by the landlord. Apart, 
however, from any question of grammar, 
the substantial objection to the finding is 
that it does not state the amount of the 
customary nazar. As to that there is no 
definite conclusion arrived at in the judg- 
ment. The Judge says that "the land- 
lords recognize all transfers of occupancy 
holdings, provided a fixed nazar, generally 
four annas in the rupee on the purchase 
of the property, is paid.” But though he 
adds that "the nazar varies in different 
estates” he does not determine the rate 
payable in Basanta, 

Now obviously a custom which leaves 
the amount or rate of nazar indefinite must 
be void for uncertainly. The position is 
uo whit better than when the nazar is 


determined by agreement. Ne one knows 
what he has to pay and the landlord can 
demand what he pleases and refuse his 
consent unless he is satisfied. 

Further there is another vice in the 
judgment. It is not found that the defend- 
ants paid or tendered any nazar. As 1 
have said the written statement contains 
no such plea, and even if it be assumed 
that there is a customary rate of nazar 
which the landlord is obliged to accept, 
the defendants have no title under the 
custom until they have paid or tendered 
nazar at that rate. [Maharaja Badha Kishore 
Monikya v. Srimiitty Ananda Pria (1), 
Sreemutty Stho Sundari Ohosey, Raj Mokun 
Guho (2)]. 

For these reasons the judgments and 
decrees of the Courts below should, in 
my opinion, be set aside and a decree 
made in favour of the plaintiff awarding 
her Jchas possession in accordance with 
the first prayer of the plaint with costs 
throughout. There will be a remand of 
the suit to the Court of first instance in order 
that the claim for mesne profits may be tried. 

This judgment governs the consolidated 
appeals other than Appeals Nos. 2892, 2893, 
2894, 2895 and 2896, which fail on other 
grounds and are dismissed with costs. 

I may add that we allowed the parties, 
at their request, time to settle the matter, 
but they have not found it possible to 
arrive at an agreement. 

Decrees set aside. 


PATNA HIGH COURT. 

FULL BENCH. 

Appeal from Oriqinal Decree No. 123 
OF 1914. 

March 1, 1918. 

Present: — Mr, Justice Chapman, Mr. Justice 
Atkinson and Justice Sir Ali Imam, Kt. 
RAM BAHADUR and others— Defend- 
ants 1st Party— Appellants 
i^ersfis 

JAGERNATH PRASAD and others— 
Plaintiffs, KUNJA LAL and others— 
Defendants 2nd Party — Respondents. 

Hindu Law^Will, construction of — Woman, estate 
taken hy — Life^estate, whether can he created hy Will — 
Contingent renutindcr after estate granted to toenhauf^ 
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effect 9 f — Adverse possessioft under Will — Alienation — 
Necessity — Recitals^ value of, 

Tho Will of a childlosH Hindu provided that his 
moveable and immoveable property should remain 
in the possession of his wife until her death, and that 
after her death it should pass into the possession of 
his niece, but that if on the death of his wife and 
niece there were living a son and a daughter born of 
tho womb of the niece, then two- thirds of tho move- 
able property should belong to the said son and ono- 
third to the daughter. But as regards tho immove- 
able property none shall have the least right of 
alienation: 

Held, (1) that tlie Will purported to convey an 
absolute estate ultimately to tl»e son and daughter 
of the niece and that the fact that the corpus was 
not expressly mentioned was not sutlicient to justify 
tho interprotation that tlie corpus did not pass; 
[p. 751, col. 2j p, 752, col. 1] 

(2) that the recital in tho Will that there should bo 
no right of alienation made no difference, so far at 
any rate as the niece’s son and daughter were con- 
cerned, nor did it make any difference that the 
bequest in favour of tho niece’s son and daughter 
failed on the ground that they were unborn at the 
date of the testatoi’s death; [p. 762, col. 1.] 

(3) that the disposition in favour of tho niece’s son 
and daughter was intended as a gift of tho reinaincler, 
and not merely a statement of what the testator 
believed to be tho rule of succession in case of his 
niece's intestacy; [p. 763, col. 2.] 

(4) that the Will was not iiittmdod to and did not 
vest au absolute estate of inheritance in tho niece, 
and that, therefore, she did not in that capacity 
nave an unfettered right of alienation; [p. 764, col. 1 *] 

(6) that tho estate created in favour of the niece 
was an estate such as a woman ordinarily acquires 
by inheritance under the Hindu Law, which she holds 
in a completely representative chai*acter but is 
unable to alienate except in case of legal necessity; 
fp. 766, col. 1.] 

(6) that the words restricting alienation in respect 
of the niece’s estate were of the nature of surplusage, 
that is to say, the testator had in liis mind the 
ordinary recognized restriction upon alienation which 
would apply independently of any provision in the 
Will, and tliathc had not in his mind the eventuality 
of an alienation liecoming necessary either for the 
purposes of providing maintenance for the niece or 
for tho proseivation of his estate, [p. 766, col. l.J 

An estate of the kind that a Hindu widow inherits 
in the case of intestacy can be created by Will, [p, 
764, col. I.] 

Where a mere contingent remainder is created 
after a woman’s estate and not a vested remainder, 
this is an indication in favour of the view that the 
estate created was a woman’s estate in tho technical 
sense and not merely a life-estate, [p. 755, col. 2.] 

In construing a Will made by a Hindu testator, it 
is not permissible to take into consideration what the 
effect of such a Will would be under tho English Law, 
It is not permissible for instance to import the idea 
that where an estate is devised to enure only for 
life, tho result is that an estate in foe in remainder, 
whether vested or contingent, must exist in some 
one. [p. 764, ool. 2.] 

The English classification under which estates are 
projected along the plane of lime and aio incasurod 


by time alone, is foreign to the Hindu Law which 
measures estates not by duration but by use. [p. 765, 
col. 1.] 

A Hindu can by Will create an estate for life in the 
English sense, but his intention to do so must bo made 
clear by tho terms of the Will itself without any 
importation of English ideas, [p. 767, col. 1.] 

Actual proof of necessity which justifies an aliena- 
tion under Hindu Law is not essential to establish 
its validity. It is only necessary that a representation 
should have been made to the purchaser that such 
necessity existed, and that he should have acted 
honestly and made proper enquiry to satisfy himself 
of its truth. [p. 767, col. 2.] 

A recital in the deed is clear evidence of the ropre- 
Bontation, and, if the circumstances are such as to 
justify a reasonable belief that an enquiry would 
have confirmed its truth, then when proof of actual 
enijuiry has become impossible, the recital, coupled 
with such circumstances, would bo sufficient evidence 
to support the deed. [p. 767, col. 2.] 

Quicre , — Whether where a X’erson enters under a 
Will of uncertain construction, an absolute title can 
be acquired by adverse possession in the absence of 
an express claim to bold an absolute title, [p. 761 
col. 2.] 

Appeal from a deoision of the Snb- Judge, 
Muzfferpur, dated the 31st July 1912. 

Messrs. Sushtl Madkav Mullick and Sivnarain 
Bos% for the Appellant. 

Mr. Fiigh (with him Messrs. Purmndu 
Narain Sinha, Mur art Prasad and Chandra 
Shekhar Bancrii), for the Respondents. 
JUDGMENT. 

Chapman, J. — This appeal arises out of a 
suit for a declaration that the title conveyed 
by one Sahodra Bibi to Gan pat Bhagat 
in a house and garden had ceased at her 
death, and for possession. The suit was 
instituted by Jagernath Prasad, the son of 
Sahodra Bibi, and by two other persons 
who had purchased a 7*anna8 interest 
from Jagernath Prasad. The deed of 
conveyance, which is dated the 10th January 
18S5 and is referred to as Exhibit C, 
purported to convey an absolute interest 
in the property. The plaintiffs’^ case, 
however, was that Sahodra Bibi had no 
power to convey a title to enure beyond 
her lifetime. The suit has been decreed 
and the defendants, who are purchasers 
from the assignees of Sahodra Bibi, have 
appealed to this Court. 

Sahodra Bibi had held under a Will 
executed by Fateh Chand, who died pos» 
sessed of considerable immoveable property, 
more particularly specified in the schedule 
to his Will in addition to a banking 
business which was earned on in the 
town of Muzafferpnr under the style and 
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title of Fateh Ghand Sakhi Ghand. He 
died in 1848 or 1849, leaving a widow 
Shendai Koer and Sahodra Bibi his 
brother’s daughter. On the 13th of 
April 1848 he executed a Will whereby 
he devised and bequeathed all his pro- 
perty in the first place to Shendai Koer 
and after her death to Sahodra Bibi. 
The widow Shendai died in 1853. In 
1884 the banking business failed and on 
the 5th of August 1884 Sahodra Bibi 
executed three conveyances of the immove- 
able property left by Fateh Ghand to 
satisfy debts due by the banking business 
referred to as Exhibits B, B-1, B-2 On 
the 10th January 1885 she executed two 
further conveyances of the immoveable 
property of the testator referred to as 
Exhibits O and G. All these conveyances 
recited that they were executed in order 
to enable Sahodra to discharge debts due 
by the banking business which descended 
to her as assets of Fateh Ghand deceased. 
The property, which is the subject of the 
present suit, was sold under one of the 
conveyances of the 10th January 1885 to 
Ganpat Bhagat, viz,. Exhibit G, Ganpat 
sold the property to a Hindu joint 
family, the head of which was named Kunj 
Lai, on the 29th May 1888. Thereafter 
this particular property fell by partition 
to the share of one Isri Prasad, whose 
successors are the principal defendants in 
this suit. 

Sahodra Bibi died on the Sth November 
1899. The plaintiffs’ case is that by the 
conveyance of 1885 Sahodra Bibi could 
and did only convey a title to enure 
until her death; and that on her death in 
November 1899 the title to the property 
in suit together with all the other pro- 
perty of the testator, whether moveable or 
immoveable, vested in her son Jagernath 
who was the sole heir to Fateh G hand’s 
estate by reason of an intestacy as to the 
residue of his property. Jagernath and 
the other plaintiffs who have purchased 
an interest from him accordingly sued for 
possession. 

The decision of the case depends upon 
the interpretation of the Will of Fateh 
Ghand and as to the nature and character 
of the estate or interest which Sahodra 
ac(][uired thereby. 


The first contention in appeal is that 
this Will is void so far as the immoveable 
property is concerned, as it did not convey 
any beneficial interest in the corpus of the 
testator’s estate either to Shendai and 
Sahodra or to those designated to succeed 
on the death of Sahodra, and that in 
effect the gifts or bequests contained in the 
Will were thereby bequests not of the 
corpus of the immoveable property but of 
the right to receive only the rents and 
profits accruing therefrom; that Sahodra, 
when she entered in 1853, therefore, entered 
as a trespasser; and that by reason thereof 
she has acquired an absolute estate by 
adverse possession, and that she acquired 
an absolute title which she could and did 
convey to Ganpat Bhagat. It may be 
doubted whether in such a case where a 
person enters under a Will of doubtful 
construction, an absolute title can be 
acquired by adverse possession in the 
absence of an express claim to hold an 
absolute title. The contention however, in 
my opinion, fails ab initio. It is clear 
that the Will did contain a devise of a 
beneficial interest in the corpus of the 
immoveable property of the testator and 
that the limitations in respoct thereof, so 
far as Sheudai and Sahodra are concerned, 
are not invalid. The Will recites that if 
any daughter or son be born to the testator 
during his lifetime, such son or daughter 
will be the owner of all his property 
but if there be no son or daughter, his 
niece Sahodra is to take a bequest of a 
lakh of rupees and the rest of the moveable 
and immoveable property has to remain in 
the possession of his wife until her death. 
After her death it was to pass into the 
possession of his niece. But if on the 
death of his wife and niece there be liv- 
ing a son and a daughter born of the 
womb of the niece, then two-thirds of the 
cash and the furniture should belong to 
the son and one-third to the daughter 
absolutely and that as to the immoveable 
property *'they”, meaning all these persons 
including the son and daughter, were to 
enjoy the balance left after the payment 
of rent and the expenses incurred in 
discharge of certain religious and charitable 
obligations charged upon the income of the 
testator’s immoveable property. This Will 
clearly purported to convey an absolute 
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estate ultimately to the sofa and daughter 
of his nieoe. The fact that the corpus is 
not expressly mentioned is not sufficient 
to justify the interpretation that the corpus 
did not pass; and the recitals from time 
to time in the Will that there should be 
no right of alienation would make no 
difFerence, so far at any rate as the 
niece’s son and daughter are concerned, 
nor does it make any diflFerence that the 
bequest in favour of the niece’s son and 
daughter failed on the ground that they 
were unborn at the date of the testator s 
death. The failure of the gift of the 
remainder to them would not make the 
Will itself invalid. The appellant’s Vakil 
has relied upon the case of SJwokmoy 
Ghandra Das v. Monoharri Dassi (1), 
where it was held that the Will which 
was the subject-matter of that case was 
invalid upon the ground that it was not 
the testator’s intention to pass the corpus of 
the estate but merely the rents and pro- 
fits, and that thus the Will offended against 
the rule of perpetuity and was void. 
This intention or absence of intention was 
inferred by their Lordships of the Privy 
Council from certain recitals and 
provisions in the Will, none of which occur 
in the Will which we have to construe. In 
the Will in the case cited the testator began 
by saying that his estate was to remain 
intact; and that his heirs were to be entitled 
to enjoy the profits thereof. Their Lordships 
said that this created an impression that 
the intention of the Will was to create a 
perpetuity as regards the estate and to 
limit the enjoyment of the profits for an 
indefinite period. This impression was 
confirmed by the subsequent clauses in the 
Will, under which a 6-annas portion of the 
property was dedicated to the family wor- 
ship and the maintenance of the family, 
leaving a lO-annas share which was not 
to be expended at all so long as the family 
remained joint and which was not disposed 
of in any way. There was a further provi- 
sion as to how the profits should be enjoyed 
in the event of disagreement. From the 
judgment of the High Court against which 
there was an appeal to the Privy Council, 
it appears that the Will provided for a 

(1) 11 G. 684; 12 1. A. 103; 4 Sar. P. C. J. 639; 9 
Xnd. Jnr. 23i| 5 Ind. Deo. (n. s.) 1214 (P. C.), 


succession of trustees. The only provision 
in the present Will which resembles the pro- 
visions in the Will in that case is the prohibi- 
tion against alienation; but as was point- 
ed out by the Privy Council in the sub- 
sequent case of Lain Mohun Singh Roy v. 
Chukkun Lai Boy (2), the interpretation given 
to the Will in Shookmoy Chandra Das v. 
Monoharri Dassi (1) was arrived at 
independently of the provisions against 
alienation. I have no doubt that the Will 
was not invalid upon the ground that the 
testator did not intend to convey the corpus. 
The first contention pressed by the appellants, 
therefore, fails. 

The next contention is that the Will intend- 
ed to create an absolute estate in Sahodra 
Bibi. This same Will was so interpreted 
in the case of Jagarnath Prasad v. Jaikishun 
Prasad (3). The point, therefore, requires 
careful consideration, and it would only be 
with great hesitation that we would adopt 
the view that was not accepted by the 

learned Judges who decided that case. It 
will be remembered that the Will created an 
estate in the first instance in the testator’s 
widow Sheudai Koer. The estate in the 
widow is described in two passages of the 
Will. In the first it is said that the 

moveable property and the shops will remain 
in the possession of his wife until her 
death; and in other passage it is said that 
the immoveable property will remain in 
the possession of his wife during her life- 
time without power to transfer them, and that 
his wife, after meeting certain charges recited 
in detail, shall bring the remainder 

to her own necessary expenses. The Will 
then proceeds to say that after the 
death of his wife the properties will 
remain in the possession of his nieoe 

Sahodra Bibi without right of transfer, 
and that, after defraying certain charitable 
charges, she will bring the balance to her 
necessary expenses. It then goes on to say 
that if on the death of his wife and his nieoe 
there be living a son and daughter born of the 
womb of his nieoe, the son and daughter are 
to enjoy the properties. Now there are no 
words in the description in the Will of the 

(2) 24 C. 834; 24 1. A. 76; 1 C. W. N. 387; 7 Sar. 
P. 0. J. 166; 12 Ind. Dec. (n. s.) 1224 (P. 0.). 

(3) 34 Ind. Gas, 376; 1 P. L. J. 16; 8 P. L. W, 
164. 
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State given to Sabodra, to enggest that the 
intention was that ehe should have an absolute 
estate. The expression remain in possession”, 
as contrasted with the expression **wi]l be 
the owner” used in the earlier part of the 
Will with reference to his own son and 
daughter if there should be one, militates 
against the idea of an absolute estate. The 
condition against alienation also points in 
the same direction. It is, however, ooutended 
that the provision for the ultimate benefit 
of Sahodra’s son and daughter was a 
provision that they were eventually to succeed 
as heirs of Sahodra, and that this indicates 
that the intention was to create an estate 
of inheritance in Sahodra. The point, 
therefore, for our determination reduce.*! 
itself to the question, whether the words 
referring to the ultimate 8acoe.s8ion of 
the niece’s son and daughter can 
be treated as leading to the interpretation 
contended for. The alternative interpreta- 
tion of course is, that there was an absolute 
gift of the remainder <o the niece’s son 
and daughter and that there was no idea 
of an estate of inheritance in the niece at 
all. Shortly the question is, do the words 
referring to the ultimate succession of the 
son and daughter indicate a gift of the 
remainder in their favour, or do these words 
mean a mere description of an estate of 
inheritance in Sahodra. It may be premised 
that if the word^ can be interpreted as a 
description of an estate of inheritance, it 
does not matter if the description is in- 
correct, although no doubt the inoorreotoess 
of the description is a point to be con- 
sidered in adopting one or other of the two 
alternative constructions. 

The disposing words are: — ‘Tf on the death 
of my unfe and my niece there be living 
a son and a daughter born of the womb of 
my said brother’s daughter, then two-thirds 
of the moveable property will belong to the 
said son and one- third to the daughter. But 
as regards the immoveable property none shall 
have the least right of alienation. They will, 
of course, be entitled to enjoy the balance 
left after payment of rent, etc.” 

Now I am aware of no case in which 
where a son and daughter have alone been 
mentioned, the words have been interpreted 
to amount to a description of the course 
of the inheritance. The words also obviously 


do not provide for the case where there is no 
son or daughter, and it is hardly conceivable 
that the testator can have thought that in 
the absence of a son and daughter there 
would be no person entitled to succeed by 
inheritance. Moreover under the Mitakshara 
Law to which the testator was subject, the 
son and daughter would not in any oircnm- 
stances simultaneously succeed. It is true 
that under the Bengal Law there are 
cases in which a son and daughter 
may succeed jointly to a mother. But 
there are no circumstances in which a 
son and daughter would succeed, one to two- 
thirds and the other to one-third. The 
whole wording of the disposition appears to 
me to be also more favourable to the inter- 
pretation of a gift of the remainder than to 
a description of the course of snooession, 
It is true that later on in the Will, 
there is reference in one sentence 
to the niece’s heirs born of her 
womb, and in the other to “the heirs of my 
niece.” These references appear to relate 
back to the son and daughter in favour of 
whom there had been an express disposition. 
They do not occur in the disposing portion 
of the Will but merely in sentences which 
are precatory in character, and the expression 
“heirs born of the womb” relied on by 
Sharfuddin and MulHok, JJ., would, in any 
event, be descriptive only of an estate tail, 
which is unknown to Hindu Law. They 
could not be held to be descriptive of an 
estate of ordinary inheritance. I am unable 
to infer from the use of these words that 
the tef^tator meant to describe an estate of 
ordinary inheritance as having vested in 
his niece. The expression “her heirs born 
of her womb” excluded her husband who 
was then living; and it is impossible to con- 
ceive that the testator would not know 
that if his niece took an estate of inheritance 
the husband would be one of the principal 
heirs. On a careful consideration of the terms 
of the Will, I am of opinion that the disposi- 
tion in favour of the niece’s sou and daughter 
was intended as a gift of the remainder and 
not merely a statement of what the testator 
believed to be the rule of sucoession in case 
of hia niece’s intestacy. It is true that 
this gift of the remainder would contravene 
the rule against bequests in favour of unborn 
persons and would be bad, but this is not 
a point that can be taken into consideration 
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when the question is merely the iuterpreta • 
tion of the Will [Edwards v. Edwards (4)]. 
We are of opinion, therefore, that the Will 
was not intended to, and did not, vest an 
absolute estate of inheritance in Sabodra 
Bibi, and that, therefore, she did not in that 
oapaoity have an unfettered right of aliena- 
tion. 

It is then contended that the estate 
conferred on the niece, if not an absolute 
estate, was an estate of the kind that a 
Hindu widow inherits in the case of an 
intestacy, that is, that the niece had the 
power of alienation for legal necessity and 
that legal necessity was established in the 
present case so as to justify the particular 
alienation assailed in this suit. 

In the course of the argument a doubt 
was at one time suggested whether such an 
estate can be created by act of parties- 
It was expressly held in the case of ^^eda 
Vengamma v. iiitta Ghelamtah (5) that such an 
estate can he created by act of parties. 
Their Lordships of the Privy Council assum- 
ed that it could be so created so far 
back as 1875 in the case of BhoghiUty 
Devi v. Bholanath Tkakoor (d), and there has 
been a long series of cases in the Privy 
Council which have proceeded upon this 
assumption. We are of opinion that such 
an estate can be created by Will. 

. The question we have to determine in the 
first place is, whether the estate created 
in Sahodra Bibi was a mere estate for life in 
the English sense of the term, or a woman’s 
estate as known to Hindu Law. The authori- 
ties which might assist in the determination 
of this question are somewhat perplexing, in- 
asmuch as the term ‘^estate for life” has 
been frequently csed in Indian oases as 
synonymous with a widow’s ora woman’s 
estate. Thus in the case of Lallu v. 
Jagmohan (7) Farran, C. J., described an 
estate in which he held that the widow bad 
wider powers of alienation than an ordinary 
Hindu widow as a an life estate. And in the 
ease of Radha Prasad Mullick v. Ranee Mani 

(4) (1909) A. 0. 27Batp. 277; 7S L. J. Oli. 304; 
100 L. T.S4. 

(5) 15 Ind. Cas. 17; 36 M. 484; 23 M. L. J. 168; 12 
M. L. T. 293. 

(6) 2 1. A. 256; I 0. 104; 24 W. B. 168; 3 Sar. P. 
C. J. 528; 3 Suth. P. C. J. 186; 1 Ind. J)ec. (N. s.) 65. 

(7) 22 B. 409 at p. 413; 11 Ind. Dec. (s. ».) 856. 


Dassfe (8) their Lordships of the Privy 
Council described the estate in one sentence 
as a woman’s estate in the property, and 
in another as an estate for life. Again in 
the case of Oooroo Das Mustafi v. Sarat 
Ohunder Mustafi (9), Mr. Justice Geidt, while 
concurring in the view that the estate was 
merely an estate for life, went on to remark 
that the estate resembled that of a Hindu 
widow; and in Mnhim Ghandra v. Hara Kumari 
(10) the expression **the life-estate of a Hindu 
widow” occurs. The only case in which it is 
possible to say that it was held that a 
pure estate for life in the English sense as 
distinguished from a woman’s estate was 
created, is the case of Bhagahutti Devi v. 
Bholanath 'Phakoor (6) decided by their Lord- 
ships of the Privy Council so far back as the 
year lb 75 [Bhagbutti Deri v. Bholanath 
Thukorr (6)]. That, however, was a o.ase of 
settlement made inter vivos. 

The question, therefore, we have to deter- 
mine is practically res Integra y but this at any 
rate can be laid down with certainty that 
in construing the Will it is no^. permissible 
to take into consideration what the effect 
of such a Will as this would have been under 
the English Law. It is not permissible for 
instance to import the idea that where an 
estate is devised to enure only for life, the result 
is that an estate in fee in remainder, whether 
vested or contingent, must exist in some one. 
In tlie case of Bliagahati Barmanya v Kali 
Oharan Singh (11) their Lordships of the 
Privy Council desired emphatically to call 
attention to a passage in the judgment of 
the Chief Justice of the Calcutta High Court 
with which their Lordships were in entire 
concurrence. The passage is this (page 474 
of the Report): — 

English rules of construction have grown 
up side by side with a very special law of 
property and a very artificial system of oon- 
veyanoing, and the success of those rules in 
giving effect to the real intention of those 
whose language they are used to interpret, 
depends not more upon their original fitness 

(8) 35 1. A, 118; 85 0. 896; 12 C. W. N. 729; 8 0. 
L. J. 48; 10 Bom. L. B. 604; 5 A. L. J. 460; IS M. 

L. J. 287; 4 M. L. T. 23 (P. C.). 

(Cj 29 C. 699; 6 C. W. N. 721. 

(10) 30 Ini. Cas. 798; 42 C. 66l at p. 580. 

(11) 10 Ind. Cas. 641; JJft 0. 468; 16 C. W. N. 393; 9 

M. L. T. 411; 13 0. L. J. 434; 21 M. L. J. 387: 8 A. L. 
J. 433; IS Bom. L. R. 376; (1911) 2 M. W. N. 296 
(P. 0.). 
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for that purpose than upon the fact that 
English documents of a formal kind are 
ordinarily framed with a knowlege of the 
very rules of construction which are after- 
wards applied to them. It is a very serious 
thing to use such rules in interpreting the 
instruments of Hindus who view most trans- 
actions from a different point, think different- 
ly, and speak differently from Englishmen, 
and who have never heard of the rules in 
question.” 

Again in the case of Richard Boss Skinner v. 
Naunihal Singh (12) their Lordships say that 
English rules of interpretation must not be 
allowed to govern the case but the matter 
must be determined by the principles of 
natural justice. It is clear, therefore, that 
in construing the Will we must banish 
from our minds for the time being the 
very artihoial legal notions connected with 
the English idea of an estate for life, and 
substitute therefor a notion familiar to 
Hindu Law under which a person holding a 
restricted estate for life is yet regarded as 
representing the entire estate. The English 
olassiScation under which estates are, as has 
been said, projected along the plane of time 
and are measured by time alone is foreign to 
the Hindu Law which measures estates not by 
duration but by use (Mayiie*s Hindu Law, 
8th Edition, page 847), Now the Will con- 
templates that the estate should be held first 
by the widow and then by the niece, and 
that if a son and daughter born of the womb 
of the niece are living at the death of the 
niece, then by the son and daughter. The 
Will, therefore, does not contemplate the 
existence of any interest in the estate contem- 
poraneously in the first place with the widow 
and thereafter with the niece. The bequest 
of the remainder to the niece’s son and daught- 
er was a bequest of a contingent and not a 
vested remainder. The condition is '‘if the son 
and daughter be living on the death of my 
wife and my niece” iDenn y, Bagshaw (13), 
Jarman on Wills, 6th Edition, page 1385]; 
that is to say, under the Will there was no 
interest vested in any person other than the 
widow in the first place and after her the 
niece. The Will, therefore, contemplated that 

(12) 19 Ind. Gas. 267; 35 A. 211 at p. 224; (1918) 
M. W. N. 600; 13 M. L. T. 488; 11 A. L. J. 494; 17 
G. L. J. 656; 16 Bom. L. R. 502; 17 C. W. N. 858; 25 
M. li. J. Ill; 40 I. A. 106 (P. G.). 

(13) (1796) 6 T. R. 612; 101 E. R. 675; 3 R. R. 242. 




the estate should be completely represented 
first by the testators’s widow and thereafter 
by his niece; and it is not permissible to 
import the English artificial idea that an 
estate in fee was outstanding anywhere 
else. 

In the case of Bhagahuiti l)evi v. Bhola* 
nalh Thakoor (6) their Lordships mentioned 
as one of the ciroumstances in favour of 
the view that a mere estate for life was 
intended, and not a widow’s estate, that it 
would follow that if the estate was a 
widow’s estate, the gift of the remainder 
would not in any sense be a gift of a 
vested remainder but merely a contingent 
one. It follows that where a mere contingent 
remainder is created after a woman’s estate 
and not a vested remainder, this is an indica- 
tion in favour of the view that the estate 
created was a woman’s estate in the technical 
sense and not merely a life-estate. The Hindu 
Law is, as I have said, familiar with estates 
which though restricted are fully representa- 
tive. It is true that in describing the estate 
created in favour of the niece the words 
" without power of alienation ” occur. It 
does not appear to us to be possible to read 
those words as more indicative of an estate 
for life in the English sense than of a widow 
or woman’s estate. Read literally, the words 
would be as foreign to an estate for 
life as to a woman’s estate. We must not 
forget that the testator was a Hindu and 
it is no easier to read into the words the 
power to convey a title for the remainder 
of the niece’s life than it is to read into 
the words the power to alienate in the case 
of legal necessity. The fact is that in 
cases of this kind it is very easy to use the 
words "without power of alienation” in a 
loose sense, that is to say, to use them in 
the sense without power of alienation except 
in the case of recognized legal necessity. 
Thus the Officiating Chief Justice of Madras 
in the case of Garlapatti Ohinna Ounniah v. 
Oota Wammalivariah (14) says: "We are in- 
clined, therefore, to think he did not intend that 
his widow should have the power to alienate 
the estate”, when manifestly the meaning 
was ** to alienate otherwise than in the case 
of necessity”. We are of opinion that a 
reasonable interpretation of the description 


(14) 3 lud. Gai. 475; 83 M. 91. 
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of the estate created in favour of the niece 
ia an estate suoh as a woman ordinarily 
acquires by inheritance under the Hindu 
Law which she holds in a completely re- 
presentative eharaoter but ia unable to 
alienate except in case of lejral necessity. 

In the case of Lula Ilamjewan Lit v. Dal 
Koer (15), where the terms of the Will 
resembled the terms of the Will with 
which we are dealing in the present case, 
with this exception that the word malth 
was used to describe the estate conferred 
upon the woman in that case, 
the Judges had to consider the effect of 
an emphatic condition against alienation. 
The Judges held that an absolute estate 
had been conferred, and that on that ground 
the condition against alienation was void. 
It is instructive, however, to notice that the 
Judges say that, if a life-estate had been given, 
there was no reason why there should be 
any provision restricting the beneficiary from 
selling or alienating. Thus in the present 
case the words without power to alienate 
in respect of the niece’s estate were of the 
nature of surplusage; that is to say, the 
testator bad in his mind the ordinary re- 
cognized restriction upon alienation 
which would apply independently of any 
provision in the Will, and that he had not 
in bis mind the eventuality of an alienation 
becoming necessary, either for the purposes 
of providing maintenance for the niece or for 
the preservation of his estate. 

At a later stage in the Will there is a 
general expression to the effect that “ none 
shall have the least right of alienation, ” 
but in the first place it ivS not certain that 
the testator meant by the word “ none ” in 
this sentence to refer to any person other 
than the son and daughter of the niece 
who had been mentioned in the immediately 
preceding sentence. So far as they are 
oonoerued, the gift in their favour being 
obviously an absolute gift, the condition was 
void. We are also not disposed to attach 
too much importance to the use of the word 

least ” in this sentence. We are of opinion 
that the Will must be read as a whole, and 
if so read, it is quite clear that the testator 
intended that bis estate should be entirely 
represented in the first instance by his widow, 
next by his niece, and after the death of 

(16) 24 C. 40(j,* 12 Ind. ilcc. (x. &,) 038. 


his niece, by the niece’s son and daughter. 
It is inconceivable that he should really 
have intended to have prevented any of 
these persons from alienating portions of 
the estate in the event of an oooasion 
arising such as is described by the term 

legal necessity.” The principle of re- 
pugnancy has been applied in a large 
series of precedents which deal with the 
more simple oases in which an absolute 
estate had been created: but where a com- 
pletely representative estate ban been created 
the principle, in our opinion, should be applied. 
In the case of Jatunlra Mohan Tagore 
V. Ganendra Mohan Tagore (16) the Privy 
Council said that where a gift ia in terms 
of an inheritable estate with superadded 
words restricting the power of transfer, the 
restriction would be rejected as being an 
attempt to take away that which the law 
attaches to the estate which the giver has 
Ruflioiently shown his intention to create, 
though he adds a quail fioation which the 
law does not recogni^.e. Adopting the ex- 
pressive words of the Court of Exchequer 
Chamber in a judgment which is the found- 
ation of the rule of repugnancy [Terrin v. 
Blake (17 )J the indelible landmarks of 
property, irrevocably established by the well 
weighted policy of the law, cannot be ex- 
ceeded or transgressed by any intention of 
the testator, be it ever so clear and manifest. 
Where a testator is found to have intended 
to create a woman's estate, an estate, that is to 
say, which entirely representative, though 
restricted, an absolute prohibition of aliena- 
tion even for the purposes of the preBervation 
of the estate should be regarded as coming 
within the principle above laid down and 
rejected as being an attempt to take away 
that which the law attaches to the estate 
which the giver has suSioienlly shown his 
intention to create. It is however, the^ fact 
that to so construe the Will would not be to 
defeat the real intention ol the testator, 
which clearly was to provide simultaneously 
for the maintenance of his niece and for the 
perpetuation of his name. It is precisely 
with this in view that the power to alienate 

(16) 9 H. L. K. 377; 18 W. R. 359; 1. A. Sup. 
VoK 47j 2 Siith. l\ C. J, 692; 3 Sar. P. 0. J. 82 
(P. C.). 

(17) (1770) 1 W. Bl. 672; 4 Barr. 2579; I Bougl* 
320 ftj 06 ll. 302. 
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in the case of neoessity has been frrafted by 
jndioial decision upon women’s estates 
treated in the texts as inalienable except for 
religious purposes. The power has been 
grafted with a view either to secure the main- 
tenance and other objects desired or to pre- 
serve the estate and the name of the last male 
holder. 

In the case of Brandon v. Rohinson (18) 
Lord Eldon said: “it is clear, generally 
speaking, that if property is given to a man 
for his life, the donor cannot take away 
the incidents to a life -estate”. There is, 
therefore, nothing in the bare fact that 
the estate is to last only for life to bar the 
application of the rule of repugnancy. 

We hold that the estate created in favour 
of the niece was a woman’s estate with power 
to alienate in the case of legal necessity. 

We do not doubt that a Hindu can by Will 
create an estate for life in the English 
sense, but his intention to do so must he 
made clear by the terms of the Will itself 
without any importation of English ideas. 

We proceed to consider whether this 
particular alienation was justiBed 
upon the ground of legal necessity. 
The difficulty in the way of Bnding in favour 
of legal neoessity is that Ganpat Bhagat, the 
vendee of the conveyance of 1885, though 
alive at the time of the suit, was not examin- 
ed as a witness to testify as to whether he 
made enquiry or not. On the other hand, 
there is nothing to indicate that Ganpat 
would have proved anything more than that 
he made enquiry. The plaintiff .Tagernath in 
his application for insolvency, made in 
September 1884, stated that the money 
lending business was insolvent and that the 
two debts which were discharged by the 
conveyances made by Sahodm Bibi in the 
following year were debts due by the money 
lending business. We have regard also to the 
fact that Jagernath’s father signed this 
conveyance of 1885 for Sabodra Bibi as well 
as three other conveyances in August in the 
previous year and another conveyance on 
the same date as the conveyance which is 
the subject of the 8uit; and in all these 
conveyances the argent necessity for aliena- 
tion is recited. Jagernath himself is a 
witness to the three conveyances made in 
August 188-1, in each of which the urgent 

(18) (1811) 18 Ves. Jan. 429; 34 K. R. 370j 11 R, 
B. 226. 


necessity is recited. We would not be 
disposed to give undue weight to the fact that 
the business appears to have declined from 
the prosperous condition in which Fateh 
Chand left it in 1848, for the evidence is, 
and this evidence is not denied, that the 
plaintiff’s father, and after him the plaintiff 
himself, managed the business ; and if any 
blame is attached to the management for 
the insolvency the blame was theirs. The 
alienation was made at a time when 
Jagernath’s application in insolvency was 
about to fail. Twenty-five years had 
passed .since the conveyance of 1885 when 
the suit was instituted. It is permissible, 
therefore, to apply the principles laid down 
in the case of Nanda Lai v. Jagat Kishore 
Acharjya (19) on the subject of the weight 
which may, in such a case as the present, he 
given to recitals made at or about the 
time of the conveyance. Their Lordships 
say (page 229 of the report): If the 

deeds were challenged at the time or near 
the date of their execution, so that in- 
dependent evidence would be available, 
the recitals would deserve but slight con- 
Bideration, and certainly should not be 
accepted as proof of the facts. But, as 
time goes by, and all the original parties to 
the transaction and all those who could have 
given evidence on the relevant points have 
grown old or passed away, a recital consist- 
ent with the probability and oircumatanoes 
of the case assumes greater importance, 
and cannot lightly be set aside ; for it 
should be remembered that the actual proof 
of the necessity which justified the deed 
is not essential to establish its Validity. 
It is only necessary that a representation 
should have been made to the purchaser 
that such necessity existed, and that he 
should have acted honestly and made proper 
enquiry trv satisfy himself of its truth. The re- 
cital is clear evidence of the representation, 
and, if the circumstances are such as to 
justify a reasonable belief that an enquiry 
would have confirmed its truth, then 
when proof of actual enquiry has become 
impossible, the recital, coupled with such 
circumstances, would be sufficient evidence 

(19) 30 Tud. Cns. 420; 20 C. W. N. 22,5; 20 M, L. T. 
aSRj 31 M. L. J. 503; (1916) 2 M. W. N. 336; 4 
L W. 4.''N 18 Rom. L. R. fcOH; 14 x\ L. J. 1103; 24 C. 
L J. 4S7; 1. r. L. AV. 1; 44 C. 186; 43 L A. 249; ]0 
BiuvL. T.177 (P.C.). 
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to support the deed. To hold otherwise 
would result in deciding that a title 
becomes weaker as it grows older, 
BO that a transaction — perfectly honest and 
legitimate when it took place — would ultimate- 
ly he incapable of justification merely owing 
to the passage of time’*. We find that 
the alienation was justified by necessity. 

A point was taken, which we have not 
hitherto mentioned, that the plaintiffs failed 
to prove that Jagernath was the heir to 
the estate. He is the son of Fateh Ghand’s 
niece and would, therefore, be a handhu 
and would not probably inherit until after 
many other relations. His evidence, however, 
is to the effect that except himself there 
is no other heir to Fateh Chand. This is 
supported by the recitals in Fateh Chind’s 
Will lhat he had at that time no other 
heir. There is no evidence to the contrary 
and no suggestion that there is any heir 
other than Jagernath. In these circumstances 
we are of opinion that the plaintiffs made 
out sufiSciently that Jagernath was the 
heir of the estate and that the suit cannot 
be defeated upon the ground of any 
failure of proof in that connection. 

We would accordingly allow the appeal 
and dismiss the suit with costs in both 
Courts. 

Appeal alhmal. 


MADRAS HIGH COURT. 

Second Civil AmAL No. 149 cf 1916. 

October 3, 1917. 

Present : — Sir John Wallis, Kt., Chief 
Justice, and Mr. Justice Seshagiri 
Aiyar. 

KALLIANI AMMAL and othbbs 
— P L 4 1 NTi FF s — Appellants 
versus 

P. NARAYANA MENON and others — 

— Defendants — Respondents. 

Will — Conditional ratification of imrtitiou by 
testator^ effect of— Suit by legateetf impeaching partition ^ 
validity of. 

A testator, by his Will, declared that the share 
allotted to him in a partition previously effected as 
between himself and his co-parceners was to be 
taken by his heirs on his death, if he did not quesn 


tion the partition during his lifetime. In a suit by 
the legatees under the Will to sot aside the partition; 

Heldf that the conditional ratification of the 
partition by the testator was valid and that the suit 
was, therefore, not maintainable, [p. 760, col. 1.] 

Arayalprath Kunhi Packer v. Kunthilatk ^Ahtnad 
Kuti liaji, 29 M. 62, followed. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Palghat at Calicut, in Appeal Suit No. 120 
of 1915, preferred against the decree of the 
Court of the District Munsif, Ponnani, in 
Original Suit No. 285 of 1913. 

FACTS of the case are clear from the 
following judgment of the lower Appellate 
Court: — 

The plaintiffs, the wife and children of 
one Sankunni Menon, deceased, brought 
the suit to recover possession of the plaint 
properties with mesne profits from the let 
defendant as karnavan and manager of his 
family. The other defendants in the suit 
are the remaining members of the tavazhi 
(branch) of which the Ist defendant is 
the karnavan and manager. Plaintiffs’ 
suit was decreed and the Ist defendant 
appeals. 

The respondents are the plaintiffs. The 
facts of the case are not in dispute. The 
1st plaintiff’s husband, Sankunni Menon, 
the defendants and some other persons 
formed members of Parutholli Tarwad. 
The defendants and other members of the 
Tarwad effected a partition of the Tarwad 
properties under a deed dated 2yth Dhanu 
1086 (13th January 1911), The deceased 
Sanknnni Menon was not a party to the 
partition, but the properties which under 
the partition were set apart for the share 
of Sankunni Menon were put in the 
possession of 1st defendant by the other 
parties to the partition deed and it was 
provided that if Sankunni Menon did not 
take possession of the items set apart to 
him, during his lifetime, the defendant’^ 
tavazhi was to enjoy the same. Sankunni 
Menon, so long as he was alive, was not 
for treating the partition as valid and for 
accepting the properties allotted by the 
partition deed for his share as his own. 
He, however, executed a Will (Exhibit B) 
in favour of the plaintiffs (his wife and 
sons), whereby he bequeathed the property 
reserved for his share under the partition 
deed to his wife and children contingent 
upon the event of his not setting aside the 
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partitioD-deed in his lifetime. The plaint* 
iffs claim the properties as the devisees 
under the Will. 

The Ist defendant resisted the claim and 
contended that the plaintiffs have acquired 
no title to the properties and that the 
late Sankunni Menon had no right to execute 
a Will in respect of his properties. He 
denied that he was a trustee for the suit 
properties and also disputed his liability 
to render accounts as claimed by the plaintiffs 
and to pay mesne profits. 

The points for decision are: — 

(1) Whether the plaintiffs have become 
the owners of the suit properties on the 
death of Sankunni Menon by virtue of the 
Will left by him in favour of the plaint- 
iffs and of the fact of Sankunni Menun’s mar- 
riage by the ist plaintiff having been 
registered under the Malabar Marriage Act, 
and 

(2) whether Sankunni Menon had a valid 
disposing interest in the suit properties on 
the date of the Will ? 

Exhibit A is a copy of the partition- 
deed entered into among the members of 
the defendants* Parutholi Tarwad, dated 27th 
Dhanu 1086 (13th January 1911). As already 
observed, Sankunni Menon was not a con- 
senting party to the partition and he was 
not one of the executants thereof. In 
fact, he objected by Exhibit I, a letter (22nd 
December 1910) sent by him to the Sub- 
Registrar of Ponnani, to the partition deed 
being registered. Till his death he was 
not for approving the arrangement evidenced 
by the partition-deed Exhibit A, and 
Exhibits 11 and 111 show his attitude of 
mind in respect of the partition, Exhibit 
A. Even from the very instrument of Will, 
which be left in favour of the plaintiffs (Ex- 
hibit B dated 28th June 1911), two months 
prior CO his death, it is clear that San- 
kunni Menon had not given up the idea 
of setting aside the partition arrangement 
evidenced by Exhibit A, either through 
Court or otherwise. He bequeathed the 
properties in favour of the plaintiffs only 
contingent upon the event of his not setting 
aside the partition-deed during his life- 
time. 

It is not alleged in the plaint that 
Sankunni Menon ratified the arrangement 
made in the partition -deed. As a matter 
of faot| it could not be ip the nature of 


things, as we find that even when he drew 
up the Will (Exhibit B), he had the inten- 
tion of setting aside, if possible, the 
partition arrangement. 

It is unquestionable that a partition of 
property belonging to the members governed 
by Marumakkatbayam Law, to be valid, 
requires the consent of each and every 
one of the persons interested in the pro- 
perty l^Arayalprath Kunhi Pocleerv. Kanihilath 
Ahmad Kuti Haji (1)]. It admits of no 
doubt that an adult member of a family 
is entitled to be consulted and his consent 
secured before a valid partition could be 
effected. It does not appear that Sankunni 
Menon was consulted in the matter of the 
partition. It is, however, beyond doubt 
that Sankunni Menon was not for effecting 
a partition and did not consent to the 
partition. Nor did he, at any time before 
his death, ratify the arrangement, so far 
at any rate as it related to his share of 
the properties mentioned in the partition- 
deed. If he had ratified the arrangement 
and signified his assent to the other members 
of the Tarwad to take possession of the 
properties set apart for his share before 
his death, the plaintiffs would be entitled 
to succeed. It is not correct to say that 
it was unnecessary for Sankunni Menon to 
accept the partition-deed before any title 
passed to him, because the other members 
have renounced their rights to the suit 
items in his favour in consideration of 
their getting some properties for their 
shares. To effect a valid partition in a 
Marumakkatbayam Tarwad, the consent of 
each and every one of the adult ibembers 
of the family, and if they are minors, 
the beneScial nature of the arrangement 
to the family as a whole, including the 
minor members, are essential. If one adult 
member of the Tarwad stands against the 
partition, the partition, as a whole, is invalid 
and it cannot be said to be invalid only in 
respect of his share* 

It is, no doubt, true that the other 
members of the Tarwad have given effect 
to the partition and were in possession 
and management of the respective shares 
in the properties as per the partition-deed. 
This fact, by itself, cannot render a 
partition valid when its validity is impeach- 

(1) 29 M. 62 at p. 63. 
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ed| as it oould certainly be impeached. 
With thia matter, however, we are not here 
concerned. 

Sanknnrti Menon had the personal right 
of election either to avoid the partition 
or to ratify the partition daring his 
lifetime. He did neither before his death. 
And failing to do so, he had no disposing 
interest in the properties (at the time of 
his death) either at the time of the Will 
or at the time of his death. The Will takes 
effect only after his death. Plaintiffs acquired 
no right to the properties, under the Will 
or by the marriage. 

My findings on the two points are in the 
negative. 

As regards the mesne profits, I am not 
prepared to disturb the finding of the lower 
Court. The account books Exhibits VII 
and VIII are unreliable as the lat defend- 
ant, admittedly, has no personal knoweldge 
of the entries contained therein. 

Grounds Nos. 2 and 3 attack the position 
assigned to Jst defendant as the trustee 
for Sankunni Menon so far as the plaint 
properties are concerned. I think that on 
a reading of the partition-deed, the Ist 
defendant is, more or less, an implied 
agent for Sankunni Menon in respect of 
suit properties. 

In the result I allow the appeal with 
costs throughout.” 

Mr. 0. V, Ananthakrishna Aiyar^ for the 
Appellants. 

Mr, K, P, M, Menon ^ for the Respond- 
ents. 

t JUDGMENT.— We think the Will amount- 
ed to a conditional ratification of the partition, 
to take effect if he died without setting 
it aside, and that the ratification completes 
the partition. Arayalprath Kmihi Packer v. 
Kanthilaih Ahmad Kuii Haji (1). The pro- 
perties claimed were assigned to the deceased 
as his share, and we do not think his right 
to them could be made conditional on his 
taking possession of them during his life- 
time. 

We reverse the decree of the Subordinate 
Judge and restore that of the District Munsif 
with costs here and in the lower Appel- 
late Court. 

Appeal allowtd, 

w. c. F, 
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CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 159 
OF 1916. 

Decembers, 1917. 

Present: — Mr. Justice N. R. Chatterjea and 
Mr, Justice Walmsley. 

DRAUPADI D ASYA— Petitioner- 
Appellant 
versus 

RAJKUMARI DASYA and another— 
Objectors- Respondents, 

Probate, revocation of — Legaivt uniUr carliei’ Tr*77, 
locus Htaiifli of, 

A whoso iiitoreHt under a Will has bceu 

considorably out clown bv an allogod Will said to 
have been jsubaeqnontly oxcoiited by llio testator 
rovrikiiii^ the earlier ouc', has locntt slaiidi to apply 
for the rev’r)CAlioii of the I’robate of the later 
Will on the £?roiind of non-sorvic^e of citation, oven 
liofore he has obtained Probate of the- earlier Will. 
[p.7Hl, col. 1.] 

Appeal against the decree of the 
Officiating Subordinate Judge, Ist Court, 
Mymensiiigh, dated the 15th April 1916. 

Babu Gopal Chandra Dan, for the Appel- 
lant. 

Baba Kali Kinkar Chickerhutty^ for the 
Respondents. 

•lUDGMENT. 

Chatterjea, J. — This appeal is against 
an order refusing an application for 
revocation of Letters of Administration with 
a copy of tlie Will annexed, which bad 
been grar.ted to the respondent Raj Mumari 
Dasi in 1914*. 

It appears that one Broja Kishore died 
leaving his widow Kunja Mani, a daughter 
Raj Kumari, a daughter’s son Sarat, a 
widowed daughter- in*law Draupadi and two 
granddaughters Sarala and Khiroda. 
Brojo Kisbore executed a Will on the 
3rd November by which he bequeathed, 
subject to the life interest to be enjoyed 
by his widow Kunja Mani and with the 
exception of some properties and legacies, 
an 8- annas share of his estate to * bis 
widowed daughter-in-law Draupadi and the 
other half to his daughter Raj Kumari. 
In 1907 Kunja Mani applied for and 
obtained Probate of a later unregistered 
Will said to have been executed by Brojo 
Kisbore on the 8th June 1906. By this 
Will the right of the daughter-in law in 
the estate was considerably cat down. 
Kunja Mani died in 1914 and her daughter 
Raj Kumari and her son Sarat obtained 
Letters of Administration] with ^ 
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ibe Will annexed. On the 20()h November 
1914 an application for revocation was 
made by Dranpadi on the ground that no 
citation had been served upon her at the 
time when Letters of Administration were 
granted to Raj Kumari. Baj Kumari and 
her son pleaded that citation had been 
served upon Dranpadi. A large number of 
witnesses were examined on the point as 
to whether citation had really been served 
or not. After the evidence on both sides 
bad been taken, at the time of argument 
it was contended on behalf of Baj 
Kumari that Dranpadi had no locus standi 
to apply for revocation of the Will, and the 
learned Judge has thrown out the applica- 
tion on that ground. 

We are of opinion that this case ought 
not to have been disposed of in this way. 
The fact that there was an earlier Will 
is admitted and in the later Will itself it 
is stated that the earlier Will is thereby 
revoked. There are many references in 
the evidence on both sides to the earlier 
Will. Now, if the later Will stands, 
Dranpadi cannot claim any rights under 
the firs”; Will under which she has a 
substantial interest. She had, therefore, 
sufficient interest to oppose the grant of 
the later Will and to apply for revocation of 
the later Will. 

It is ooniended that she cannot apply 
for revocation of the later Will unless and 
until she obtains Probate of the earlier 
Will. We think that it is not necessary that 
Draupadi should obtain Probate of the earlier 
Will for the purpose of enabling her to apply 
for revocation of the Letters of Administra- 
tion. If she succeeds in showing that there 
was no later Will, it will be open to her 
to prove the earlier Will and to apply for 
Letters of Administration with a copy of the 
Will annexed. We think therefore that she 
has locus standi to make the application. 

In this view, it is unnecessary to consider 
how far the right of Draupadi for main- 
tenance is affected by the later Will and 
whether she is entitled to apply for re- 
vocation of the later Will on that ground. 

The order of the lower Court is set 
aside and the case sent back to that Court 
for decision on the question whether 
Draupadi had been served with citation in 
the prooeedings for grant of Probate in 
1907 and for Letters of Administration with 


a copy of the Will annexed in 1914 to 
Baj Kumari upon the evidence on the 
record. 

Costs will abide the result. We assess 
the hearing-fee at two gold mohurs, 
WALMSLBr, J.— I agree. 

Appeal allowed. 


ALLAHABAD HIGH COUBT, 

Civil Bevision No. 19(3 or 1917, 

April 22, 1918. 

Pmew/:— Sir Henry Biohards, Kt,, Chief 
Justice, and Justice Sir P. G. 

Banerji, Kt. 

DHAKA SINGH - Defendant — Applicant 
versus 

GAY AN CHAND — Plaintiff — Bespondent. 

Civil Procedure Code (Act V of 1908), s. 
lierision — Juritfdicfwn — Mififake of laWy whether ground 
Jor revision — Protnissorn notCy liabiliiyof minor on, 

Wlu?r« a Court has jurisdiction to detormine a. 
matter and in tho exorcise of its jurisdiction it makes 
a mistake in law, tliat does not entitle the party 
against whom tho decision is given to como to the 
High Court in revision, [p. Id^y col, J,] 

Plaintiff broiiglit a suit on a |)romisHory notoexocut. 
•dby the defendant. Defendant pleaded infancy, 
whereupon tlio Court of first instance dismissed the 
suit. On appeal tlie Subordinate Judgo found that 
the plaintiff w^as a minor but that bo had fraudulently 
misrepresented liis ago, so that ho was estopped from 
setting up his minority as a defence. Jt, tlierefore, 
decreed the suit The suit being of small cause 
nature, the defendant applied in revision to tho High 
Court: 

lleldy that tho lower Appellate Court was wrong in 
holding tho minor liable on the finding of fact arrived 
at by it, but that tlie inistakr* being a mere mistake of 
law tho High Court (?oiild not interfere in revision, 
[p. 762, col. I.j 

Civil revision from a decree of the 
Subordinate Judge, Meerut. 

Mr. Kailas Nath Katju (for Dr. I'ej Bahadur 
Sapru)^ for the Defendant- Applicant. 

Mr. Radha Kant Malaviya (for Mr. Baldev 
Bom Dave), for the Plaintiff-Bespondent. 

JUDGMENT. — A preliminary objection 
has been taken to the bearing of this appli- 
cation. The suit was brought upon a pro- 
missory note. The defendant pleaded that 
he was a minor at the date of the note. 
The Munsif held that he was a minor and 
dismissed the suit. In appeal the Subordinate 
Judge found that the defendant was % 
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minor bat that he had frandnlently mis- 
represented his age to the plaintiff, and on 
this ground reversed the desision of the 
Mansif and decreed the suit. The prelimi- 
nary objection is that the suit being of the 
nature cognizable by a Small Cause Court, 
the Code does not provide for a second appeal 
and that the defendant is not entitled 
to apply in revision under the provisions of 
section 115. It is quite clear that the Court 
had jurisdiction to determine the matter and 
in exercise of its jurisdiction, if it made a mis- 
take in law, this does not entitle the party 
against whom the decision is to come here in 
revision. We may mention that the Court 
was clearly wrong in holding the minor liable 
on the promissory note on the Bnding of fact 
arrived at by it. We reject the application 
but under the circumstances we make no 
order as to costs. 

Application rejected. 


CALCUTTA HIGH COURT. 

Appbai. prom Obder No. 91 op 1917 and 
Rule N^. 343 op 1917. 

January 21, 1918. 

Present: — Mr. Justice Teunon and Mr. 

Justice Newbould. 

ALOK CHANl) PAL and others — 
Plainti rps — A ppellants 
versus 

JALURAM NAMASIJT and others — 
Defendants — Respondents. 

Bengal Landlord and Tenanf procedure Act (VIJl of 
1869j, iis. 69, 64, 65 — Non-transfer aide hoi ding ^ tvhe- 
ihcr can he sold in execution of decree for rent in 
THsirict of Sylhef. 

In execution of a decree for rent in a case in the 
District of Sylhot governed by the provisions of 
Bengal Act VIII of 1 869, whether the decree is a 
decree for the co-sliarer landlord’s share of rent or a 
decree for the whole rent due on the holding which 
is uon-tiuiisferal)le, the holding cannot be sold under 
the firovisiouH of Mection 69 or section 64 or 66 of the 
Act. 

Appeal against the order of the District 
Judge, Sylhet, dated the 12th December 
1916, affirming that of the Munsif, 4th 
Court at Habigunj, dated the 5th August 
1916. 

Babo Bzrendra Ohandra Das^ for the Appe]- 
Hanta, 


Baba Birendra Kumar Dept for the Re- 
spondents. 

JUDGMENT. — This appeal arises out of 
an application for execution of a rent 
decree by attachment and sale of the 
holding. In the Courts below the case was 
treated practically as one falling under 
the provisions of the Bengal Tenancy Act, 
and the learned District Judge held that the 
holding not being transferable and the decree 
in his view being one not for rent but for 
money, neither the whole of the holding 
nor the b- annas share therein, that is to 
say, the share corresponding with the share 
of the executing deoree-holder could be 
sold. But the case oomes from the Dis- 
trict of Sylhet and is, therefore, governed 
by the provisions of Bengal Act VIII of 
1869. Whether it is, as the District Judge 
supposed, a decree merely for the oo-sharer 
landlord's share of the rent, nr a decree 
for the whole rent due on the holding, it 
must be dealt with under the provisions 
of the Act which we have just cited. In 
the suit brought by the oo-?b»rer landlord 
to which all his co- sharers, it appears, were 
parties there was no prayer and therefore, 
no order for ejectment. The holding is 
admittedly not transferable and it woold, 
therefore, seem that it cannot be sold under 
the provisions of either section 59 or 
section 64 of the Act. Section 65 of the 
Act requires that in the first instance 
execution should be taken out against the 
person or moveable property of the debtor 
and thereafter against his immoveable pro* 
perty, if any. If satisfaction cannot be 
obtained in the manner indicated in sec* 
tion 65 the unexecuted decree may, it 
appears, become the basis of a suit for 
ejectment under the provisions of section 
52. Whatever may be the proper course 
open to the decree-holder landlord, it is 
clear that be cannot in the present pro- 
ceeding at least obtain satisfaction of his 
decree by attachment and sale of this non- 
transferable holding. 

For these reasons we dismiss this appeal 
with costs. We asse.ss the bearing fee at 
one gold mohur. 

The connected Rule No. 343 of 1917 is 
discharged. We make no order as to costs 
in the Rule. 

Appeal dismissed; 
fmic discharf/ed^ 
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MADRAS HIGH COURT. 

Appeals against Orders No. 3&7 op 1916 
AND No. 9 OF 1917. 

Ootober 1, 1917. 

Present: Justice Abdnr Rahim acd Mr. 
Justice Oldfield. 

LAKSHMINARAYANA TANTRl - 
Defendant No. 1 — Appellant 
versus 

RAMAOHANDRA TANTRl— Plaintiff 
— Respondent. 

Ciril Procethirr C^th* uj' 8t'h. If^ 

paran. 14, 16, -A rhU ration, referettcr to, out of 
Court — Revocation of Kuhminsion by guardian of 
lohwr — Award binding mimr, validity oj — Absence of 
guardian in prnceediwjs before arbitrators, effect of — 
Arbitrators, duty of — Misconduct. 

Tlie principles of Order XXXI I, rule 11, Civil 
Troceduro Code, apply to references to arbitration 
made out of Court, [p. 764, col. 2; p. 767, col. 1.] 

Where the guardian of a minor, on whose 
behalf a reference was made to arbitration, has 
boon grossly negligcmt- or has acted finiidulently 
in coiidiicting the [iroeeediiigs before the arbitrators, 
it is open to ithe minor to impeach the award by 
a suit instituted through a guardian or when he 
attains majority, [p. 764, col, J.] 

Uoyhfon, In re, HoyhUm v. b'iddey, (1874) lb Flq. 673 
at p. 676 ; 43 L. J. CJi. 76H; 22 W. K. 864, applied. 

1’ho Court may also refuse to tile the award on 
objection taken on behalf of the minor, [p. 766, col. 
2; p. 767, col. 1.] 

When* u rtderenc<^ on behalf of the minor is 
revoked by the guardian and the arbitrators never- 
theless pnicpnd with the refenuice. it is the duty 
of the guardian to watidi the proeeediugs on the 
minor’s behalf, and any award passed binding the 
minor \vith<nit liis Inniig duly represented is liable 
to be vacated at his instance. It is the duty of 
t he arbitrators to see that the minor is properly 
ropreseiiled. [p. 766, col. 2; p 767, col. l.J 

Per Ahdur Rahim, ./.—An award cannot bc! said lo 
be ipso facto invalid because it is not shown to bo 
advantageous or lK*iieficinl to the minor, [p. 764, col. 
2-1 

llamji Ram v. 8aliy Ram, 11 liid. Cas. 481; 14 C. 
L. J. 188, approved. 

Komon Kissen 8etf v, Hui'rololl Sett, 19 C. 334; 
U fnd. Doc. (n. s ) 607, not approved. 

An award that is invalid under the law goveniing 
minors, as where it is passed on a reference out of 
Court without the minor Iwing duly represented, 
comes within the expression ‘or otherwise invalid’ in 
paragi'aph 15 (c) of Schedule II, Civil Procednee Code, 
and the Court can, for that reason, s^t aside the 
award, [p. 76^, col. I.J 

There is no distinction between void and voidable 
awards so far as pamgraph 16 of Schedule II, Civil 
Procedure Code, is concerned. The rule itself states 
the circiimstanoes under which an award becoines 
void in cases dealt with in paragraph 14, Biiggcsting 
that awards which can be sot aside under rule 16 are 
not to lie treated as void awards, [p. 764, jol. 1.] 

Tlie words ‘or otherwise invalid* in paragraph 16 (r) 
of Schedule II, Civil Procedure Code, are not 
ejusdem generis with the other oases mentioned 


in the clause, but are meant to include all cases 
of invalidity on grounds other than those men* 
tinned, [p. 706, col. l.j 

Per (Hdjicld, J.— Under paragraph 21 (1), Schedule 
II, Civil Procedure Code, the Court must be satisRed 
that the matter has been referred to arbitration 
and must, therefore, enquire into the validity of 
khc reference. In such enquiry the question of 
Vncfit to the minor can be raised [p. 766, col. l.J 
An award passed on a reference out of Court 
binding a minor who was not in fact represented 
in proceedings before the arbitrators, should be set 
aside under para^aph 16 (1) of the Schedule as for 
the arbitrator’s misconduct, [p* 767, col, 1.] 

An arbitrator fails in his duty and is guilty 
of misconduct if bo dfies not secure* for each 
jiarty an op]>ortuiiity to present- his case, and he 
should even go beyond strict legal requiremontH 
to do so. [p. 767, col. 1.] 

An arbitrator should rofrain from passing an 
award, so long as he is deprived of the power to 
pass a just one, and should either adjourn the 
proceedings in c.nsi* a change in the I’opresentatioii 
of tlie minor is probable, or, if ono is not probable 
either generally or within the time, if any, fixed 
for the award ,he should refuse to act. [p. 767, col. 1.] 

Appeals against the decrees of the Dis- 
triot Court, South Ganara, dated the 13th 
September 1916, in Original Suit No. 3 of 
1916. 

Messrs. K, Y. Adiqa and K, P. Lakshmana 
Bao, for the Appellant. 

Mr. B, Sitarama Bao, for the Respond- 
ent. 

JUDGMENT. 

Abdub Rahim, J. — This appeal arises in a 
suit to file an award and is preferred by 
the '2nd defendant, who is a minor repre- 
sented by his mother, the other parties 
being the Ist defendant his father, and the 
plaintiff, the brother of the Ist defendant 
and uncle of the 2nd defendant. All these 
three persons were members of an undivided 
Hindu family, and the arbitration was 
.sought for the purpose of partitioning the 
properties between the plaintiff on the one 
hand and the first and second defendants 
on the other. The very next day after 
the submission the 1st defendant, who was 
acting as the guardian of the 2nd de- 
fendant, gave notice to the arbitrator revok- 
ing the submission; thereafter he did not 
appear at all in the proceedings and the 
arbitrator proceeded to make the parti- 
tion, no one being there to watch the pro- 
ceedings on behalf of the 2nd defendant 
and to protect his interests. It has been 
held that the revocation by the 1st de- 
fendant was not justified and the question 
for decision, therefore, is whether the failure 
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of the Ist defendant as guardian to oon- 
dnot the case of the 2rid defendant before 
the arbitrator, which in my opinion 
amounted to gross neglect of his duty, is 
sulHoient to vitiate the award. I am clearly 
of opinion that the contention of the learn- 
ed Vakil for the appellant that an award 
is ipso facto invalid if it cannot be shown to 
be benehoial or advantageous to the minor 
is not su.stainable. I am not clear that 
the learned Judge in the decision in In 
the matter of Bomon Kisseu Sett v. Hurrohll 
Sett (1) has laid down any such proposi- 
tion. At any rate, 1 agree with the view 
of the law as propounded in Ramjt Ram 
y. Salig Ram (2) on this point. Nor am 
I able to accept the contention of the 
appellant that the Ist defendant’s inter- 
eat in the arbitration proceedings was ad- 
verse to that of the minor and the submis- 
sion was bad on that ground. No doubt 
one of the questions which the arbitrator 
had to deal with was whether certain debts 
incurred by the let defendant were binding, 
but that question was not raised between 
the 2nd defendant and the Ist defendant but 
only between the plaintiff on the one side 
and the Ist and 2nd defendants on the 
other and the decision of the arbitrator has 
in no way concluded that matter between 
the Ist defendant and the 2nd defendant. 

On the main question there can be little 
doubt that it would be open to the minor, by 
a suit instituted either through a guardian 
or when he attains majority, to impeach the 
award if he can prove that his guardian 
has been grossly negligent or has acted 
fraudulently in conducting the proceedings 
before the arbitrator. There can be no 
doubt that a decree may be impeached 
where there has been negligence on the 
part of the next friend in the 
conduct of the plaintiff’s case, and it is 
stated by Vice-Chancellor Malins in Hoghton, 
In re; Boghton v. Fiddey (3): “The 
question which I have to decide is, whether 
this infant, on whose behalf a decree was 
taken by consent in 1867, is to suffer by 
any negligence or want of knowledge on the 
part of her then next friend. I am clearly 

(1) 19 C. 334; 9 Tnd. Dec. Tn. s.) 6R7. 

(2J 11 ]«d. Cas, 481; 14 C. L. J. 188. 

(3) (1874) 18 Eq. 573 at. ]), 57(); 43 L. J. Oh. 
768; 22 W. U. 854. 


of opinion she cannot be called upon to 
eiidure that inconvenience. The proposition 
that an infant of tender years may have 
her whole fortune wrecked by the 
neglect of her next friend is so monstrous 
that 1 cannot pay attention to it. She is 
entitled to have a next friend who is diligent 
and who will protect her interests.” See 
also Lalla Sheo Ghurn Lai v. Bamnandan l)ohey 
(4). It is unfortunate that there is no pro- 
vision in the Civil Procedure Code which 
makes it incumbent on the arbitrator, where 
a reference has been made out of Court, to 
see that the case of the minor is in the 
hands of a proper guardian, similar to that laid 
down by Order XXXI 1, rule 11, with respect 
to the Court. 1 think the proposition laid 
down by Vioe Chancellor Malins is equally 
applicable to the proceedings before an arbi- 
trator, This has hardly been disputed before 
ns. The argument which is used to uphold 
the award is that the Court can refuse to 
file an award only on the grounds men- 
tioned in the Second Schedule of the Code, 
rules 15, 14, etc., and that, though a separate 
suit may lie, the same objections to an 
award which would justify a suit are not 
available to the minor when the award is 
filed and sought to be made a decree of Court 
under the special procedure provided by the 
Second Schedule. If this argument were 
accepted, it would follow that where an award 
which affects a minor i.s invalid because of 
the fraud or neglect of the guardian in the 
conduct of the arbitration proceedings, the 
Court is bound to pass a decree in the terms 
of the award although the next day it would 
be set aside by a suit on the very same allega- 
tions. Unless one is compelled by clear 
words of tlie Statute one would not counten- 
ance such an interpretation of the law. 

Rule 15 8ay.s: “No award shall be set aside 
except on one of the following grounds” be 
it noted that this does not seem to be 
confined merely to objections to filing an 
award but is wide enough to cover suits to 
set aside anawari, including those mentioned 
in clause (c) which runs as follows, ‘ the 
award having been made after the issue of 
an order by the Court superseding the 
arbitration and proceeding with the suit or 
after the expiration of the period allow’ed 
by the Court, or being otherwise invalid.” 


(4) 22 0. 8; n Ind. Dec. (n. s.) t. 
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The phrase “or being otherwise invalid” 
was for the first time introdnoed into the 
new Code and it seems to me that it is 
wide enough to cover such a case as this. 
If an award is invalid under the law govern- 
ing minors, I see no difficulty why such 
invalidity is not included in these words. 
It was suggested that ‘‘invalid” means “void” 
and an award which an infant could get 
set aside would only be voidable, but I do 
not think that there is any substance in 
this distinction. If a party does not choose 
to get rid of an award even in oases falling 
under clause (c) it would be binding 
on him, and there seems to be no sense in the 
distinction between void and voidable awards 
80 far as rule 15 is concerned. In fact, that 
rule itself states the circumstances under 
which an award becomes “void” in oases 
dealt with in rule 14, suggesting that awards 
which can be set aside under rule 15 are 
not to bo treated as void awards. 

Then it was suggested that we must read 
the words “or being otherwise invalid” as 
eiusdem generis with the other cases mentioned 
in clause (c), that is to say, it would only apply 
to cases where an award is bad on grounds 
like want of jurisdiction. It seems to me 
that those words do not call for an ejusdem 
generis interpretation, but are meant to 
include all oases of invalidity on grounds 
other than those mentioned. This view 
seems to have the support of a Full Bench 
decision of the Allahabad High Court in 
Lutawan v. Ltchiya (5), where Richards, 0. J., 
says: “it seems to me that it was the 
clear intention of the Legislature by this 
amendment of the Code that objections to 
the award on the ground of invalidity from 
any cause whatever would be decided by 
that Court and by no other Court,” This 
passage might also suggest that the only 
remedy of the 2nd defendant to the suit 
would be under rule 15 of the Second Schedule, 
and not by a separate suit. But it is not 
necessary in this case to consider whether 
that general proposition is correct. 

It is argued by Mr. Sitarama Rao in 
support of the lower Court’s order that it 
has not been shown that the 1st defendant 
as the guardian of the 2nd defendant was, 
in fact, negligent in the conduct of the case 

(6) 21 lud. Can, 989; 86 A. 69 at p. 74; 12 A. L. 

J. 57. 


of the 2nd defendant before the arbitrator. 
But he was not justified in rescinding the 
submission and when he found that the arbi- 
trator proceeded with the arbitration, it was 
his duty to appearand watch the proceedings 
and put forward the case of the minor before 
him. This is not one of those cases in which 
there may be a question whether the 
minor had a good defence or not, if a 
minor has not a good defence to a suit 
it is undoubtedly not the duty of the 
guardian to incur unnecessary costs in 
defending the suit. The very nature of 
the arbitration proceeding is ordinarily 
such that every person haying a claim 
would be interested in seeing that the 
partition made by the arbitrator is just 
and fair. In this case the minor 
alleges that by the partition he has been 
prejudiced. 1 am of opinion that the 

appellant has a valid objection to any 
decree being passed on the award. 

Having regard to the nature of the 
award which is one for * partition, the pro- 
per order to be passed is that the suit 
must be totally dismissed. As regards costs, 
since it was the conduct of the Ist 

defendant that led to the award 
being treated as invalid, I would make him 
pay the costs of the 2nd defendant in 

this Court and in the lower Court. The 

plaint i If -respondent will bear his own costs 
throughout. 

OLDHELn, J.^This is an appeal against an 
order of the District Judge, South Canara, 
Tinder section 21, Schedule II, Civil Pro- 
cedure Code, filing an award, and against 
the decree passed in its terms. We have 
to deal only with the order, since no 
independent objection has been made to 
the decree. The arbitrators were asked 
to make a partition of family property 
between plaintiff and Ist defendant, brothers, 
and 2nd defendant, minor son of the last 
mentioned, the present appellant. 

The first objection to the award is that 
on 2nd defendants’s behalf there was no 
valid submission to arbitration, first de- 
fendant, who acted for him, having au 
interest adverse to his in the proceedings, 
because an important question in them was 
whether lat defendant had incurred certain 
debts as manager of the family and whe- 
ther be or its members, inoluding 2nd 
defendant, were liable for them. But the 
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partition, it was not disputed before us, 
was of the family properties between the 
plaintiff on one side and the Ist and 2nd 
defendants on the other and the interest of 
the two last mentioned was identical in 
it, to establish the liability of the family 
and make a portion of the debts recoverable 
from the plaintiff instead of the whole 
being recoverable from the Ist defendant 
primarily aud 2nd defendant secondarily in 
virtue of his sonehip. 

It is urged next that the lower Court 
should, before filing the award, have con- 
sidered whether the submission to arbitration 
under the award itself were advantageous 
to 2nd defendant. As regards the latter 
there is, so far as we have been shown, 
only one authority in support of 2nd de- 
fendant's claim, Bomon KusenSettv, Hwrrololl 
(1), and its weight is small, since it is the de* 
oision of a single Judge in an nnoontested case. 
It is in fact impossible to^oonsider whether the 
sward, as distinguished from the submission, 
is advantageous to the minor oonoerned, 
without a discussion of the merits of the 
questions referred, which would be incon- 
sistent with the principles of arbitration 
procedure; and it was held in Balaji v. 
Nana (6), following Jagan Nath v. Mannu Lai 
(7), that where the reference was not 
impugned, the Court was bound to pass 
a decree in terms of the award, if there 
were no^e of the objections specified in the 
Code to doing so. 1 accordingly turn to 
the objection that the reference itself was 
disadvantageous and, therefore, invalid. 
Under section 21 (1), Schedule II, Civil 
Procedure Code, the Court must be satisfied 
that the matter has been referred and, no 
doubt, must, therefore, enquire into the 
validity of the reference. There is then 
authority in the first of the two last 
mentioned oases, which 1 should be inclined 
(if necessary) to follow, for the view that 
the question of benefit to any minor con- 
cerned can be raised in such enquiry. See 
nlso Bamjt Bomv, 8oXig Bam (2). But it 
is unnecessary to pursue the matter farther, 
because the objection to the reference, as 
distinguished from the award, on the ground 
of disadvantage to the minor 2nd defend- 

(6) 27 287; 6 Bom. L. E. 95. 

(7) 16 A. 231; A. W. N. (1894) 60; 8 ind. Dec. 
(K.s.) IW. 


ant has not been taken in the grounds 
of appeal here and was not, so far as 
appears, taken in the lower Court; and I 
am not prepared to condone the omission 
and dispose of the point on the materials 
on record, because it is eminently one 
which should be stated explicitly with a 
clear specification of the matters in respect 
of which disadvantage to the minor was to 
be feared. It may be added that no attempt 
at such specification was made in the argument 
before us. 

The next objection is more important. 
The 1st defendant the day after he 
consented to the reference revoked his 
consent and no suggestion has been 
made that this revocation was legally 
effective. Subsequently he did not attend 
the arbitration proceedings, although as re- 
gards him personally the arbitrators folly 
complied with their duty because they did 
not proceed or place him ex parte until they 
had given him notices of their intention to 
do both. Bnt as thronghoat Ist defendant 
appears to have acted also as the guardian 
of the 2nd defendant, the decision to proceed 
e.c parte affected both ; and the proceedings 
took place and the award was passed without 
any person attending to protect the latter’s 
interest. It is contended that in these cir- 
cumstances the award should be set aside 
eiiber under section 15 (1) on account of 
the arbitrator’s misconduct or under seotioii 
15 (3) as otherwise invalid. ” 

As 1 shall accept the first of these con- 
tentions, I need not consider whether the* 
general words ” otherwise invalid ” cover 
all conceivable grounds, other than those 
already specified, on which an award might 
in proceedings of any description be set aside 
or only groniids ejusdem generis with those 
specified in section 15 (3). Turning to section 
15 (1), 1 observe first with reference to Lalla 
Sheo Ghurn Lai v. Bamnandan Dohey (4), 
a decision which has been followed in various, 
unreported oases, that, if first defendant’s 
conduct bad occurred in proceedings before 
a regularly constituted tribunal, it would have 
justified the subsequent vacation of any 
decision passed adversely to the minor he 
represented, since there is no suggestion 
that he absented himself on consideration 
of the merits of the case or because he could 
have had no oonteution worth advancing with 
reference to them; and next, with reference tqt 
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Order XXXII, rule 11, that the Court would 
have been bound to be vigilant in the minor’s 
interest and, after removing Ist defendant for 
his failure in his duty, to appoint another guar- 
dian in his stead. Are arbitrators aoting, like 
those here in question, on a reference without 
the Court’s intervention under that or any simi- 
lar duty and is their failure to perform it mis- 
conduct P No authority directly in point 
has been shown us. But generally arbitrators 
will fail in their clear duty and be guilty 
of misconduct, if they do not secure for each 
party an opportunity to present his case: 
and according to English authority they 
should even go beyond strict legal require- 
ments in order to do so. Crompton Go, 
and Mohan Lai (S), Qladwin v. Chilcote (9), 
Haigh v. Haigh (10) and Whatley v, Morland 
(11). The principle involved is one of sub- 
stance and the case of a minor, such as 
that before us, is not one, in which it 
should be relaxed. True, arbitrators cannot, 
like a regularly constituted Court, protect 
his interest by removing the defaulting 
guardian and appointing another in his 
stead. But their duty may fairly be taken 
to be to refrain from passing an award, 
so long . as they are deprived of the power 
to pass a just one, and either to adjourn 
the proceedings in case a change in the 
representation of the minor is probable, or, 
if one is not probable either generally or 
within the time (if any) fixed for the re- 
turn of the award, to refuse to act. In the 
present case the arbitrators’ failure in this 
duty amounted, in my opinion, to misconduct 
and on this ground their award must be 
set aside. 

This entails that the appeal should be 
allowed, the lower Court’s decision being set 
aside and the petition being dismissed. 1 
agree with the order proposed by my learned 
brother as to costs for the reason he 
gives. 

Appeal alloived, 

M. c. r. 


(8) 25 Iiul. CaR. 891; 41 C. 318. 

(9) (1841) 9 Dow. P. 0. 660; 6 Jur. 749; 61 B. R. 
825. 

(10) (1861) 31 L. J. Gh. 420; 3 De G. F. & J. 157; 
5 L. T. 507; 8 Jur. (n. s.) 983; 46 K. B. 838; 180 R. R. 
73. 

(11) (1834) 2 Or. & M. 847; 2 Dow. P. 0. 249; 4 Tyr. 
266; 3 L. J. (N. 8.) Ex. 68; 39 R. R. 790; 149 £. R. 794. 


CALCUTTA HIGH COURT, 

Civil Rules Nos. 806 and 306 or 1917. 
August 29, 1917. 

Present: — Justice Sir Asutosh Mookerjee, Kt., 
and Mr. Justice Walmsley. 

Eai BAIKANTHA NATH SEN 
Bahadur — Defendant — 

Petitioner 

versus 

RAMAPATl CHATTERJEE— 

Opposite Party, 

Bengal Tenancy Act {\'£II B. C. of 1885), s. 148 Jj, 
naU unihi\ form of — Suit hy co-oharer landlord for 
separate ftiutre of rent, or in the alternative for total 
rent, nature of— Decree, form of, 

Co> sharer landlords, who by armiigement with the 
tenants collect thoir shares separately and have in 
previous years brought separate suits for recovery of 
their dues, are competent to sue jointly for the total 
amount dm? to them under the terms of the original 
lease, which can bo enforced by all the co-sharers 
together without the consent of the tenants. But if 
a plaintiff seeks to avail himself of the special pro- 
visions of section 148A of the Bengal Tenancy Act, 
ho iimst in his plaint seek to recover the (jntiro 
amount due to himself and his oo-sbarers. 
[p 768, cols. 1 A- 2.] 

A co-shart-r landlord sm;d for rent and alleged, in 
the first paragraph of the plaint , that he had separate- 
ly collected his share of the rent from the teiiaot- 
defendant in previous years. In tlu? second para- 
graph ho stated that ho had demanded his separate 
shai*e of the rent from the tonanl. but to no avail. 
He mlded, in the third paragraph, t hat he was not 
aware whether his eo-sharers (whom he joined as 
defendants) had separately realised their shares of 
the rent. In the lirst clause of the fourth paragraph 
he prayed that a decree might be made in his favour 
for his share of the rent; then followed a second 
alternative clause to the effect that if it was found 
that the tenant had not paid the rent due to his co- 
sharers, he might be granted leave to amend the 
]>laint so us to secure a decree for the entire sum: 

Held, tliat this was not a suit contemplated by 
section 148 A of the Bengal Toiiaiu*y Act. [p. 768, 
col. 1.] 

The nature of tln^ decree to be made in the suit 
depends upon its true character. If it is a suit for 
the share of the rent recoverable by the plaintiff 
se])arntely by reason of the fact that Jig has on 
previouB occasions collected that share of the rent 
separately from his co-sharers, the decree will be a 
money-decree; if, on the other hand, it is a decree in 
a suit properly framed under section 148A, the 
decree will opomte as a rent-decree capable of ezecn- 
tion under the special procedure prescribed by the 
Bengal Tenancy Act. [ii. 768, col. 2.] 

Civil Rales against a decision of the Subor- 
dinate Judge, Bard wan, dated the 19tb 
December 1916, confirming that of the 
Munsif, Katwa, dated the 18th December 
1915. 

Babu Hemendra Naih Sen for the Petj* 
tioner. 
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Baba Karunamoy Bose^ for tbe Opposite 
Party. 

JU DO ME N'T. — The question for deter- 
mination in this Rule is, whether the suit 
as framedis maintainable under section 148A 
of the Bengal Tenancy Act. The plaintiff 
alleged, in the first paragraph of tbe plaint, 
that he had separately collected his share 
of the rent from the tenant-defendant in 
previous years. In the second paragraph 
he stated that he had demanded his separate 
share of the rent from the tenant hut to 
no avail. He added, in the third paragraph, 
that he was not aware whether his co- 
sharers (whom he joined as defendants) 
had separately realised their shares of the 
rent. In the first clause of the fourth 
paragraph he prayed that a decree might be 
made in his favour for his share of the 
rent; then followed a second alternative 
clause to the effect that if it was found 
that the tenant had not paid the rent due 
to his co-sharers, he might be granted leave 
to amend the plaint so as to secure a decree 
fop the entire sum. We are of opinion that 
this is not a plaint in a rent suit of the 
character contemplated by section 148A, 

Reference has been made to the decisions 
in Pergash Lai v. Akhomi Balgohind Sahoy 

(1) and tiunda Lai Ghoudhury v. Kalu Ohand 
Ohoudhury (2) which, however, do not 
support tbe contention of the plaintiff. In 
each of these oases the plaintiff-landlord 
instituted the suit on the allegation that 
rent was recoverable by him jointly with 
his co-sharers and that ho was obliged to 
institute a suit alone inasmuch as his 
00 - sharers had not joined and had not 
disclosed how much, if any, sum was due 
on account of their shares. In the case 
before us, tbe plaintiff throughout the plaint 
proceeds on the allegation that he has 
previously collected his share of the rent 
separately and in the first prayer clause 
actually seeks to recover that share. No 
doubt, as pointed out by the Judicial 
Committee in the case of Pramada Natk Boy v. 
Bamani Kanta Roy (3) and subsequently by 
this Court in the case of Bhola Nath Bose 
V. Belchamhers (4), co-sharer landlords, who 

(1) 19 C. 735; 9 Tud. Dec. (n. a.> 932. 

(2) 8 Imd. Gas. 50; 15 C. W. N. 820. 

(3) 36 0. 381; 7 0. L. J. 139; 12 C. W. N. 249; 10 
Bom. L.R. 66; 36 I, A. 73; 18 M. L. J. 43; 3 M. L. T. 
161 (P. C.). 

(4) 10 Ind, Cas. 891; M C. L. J. 373. 


by arrangement with the tenants collect 
their shares separately and have in 
previous years brought separate suits for 
recovery of their dues, are competent to 
sue jointly for the total amount due to 
them under the terms of the original lease, 
which can he enforced by all the co-sharers 
together without tbe consent of the tenants. 
But it is plain that if a plaintiff seeks to avail 
himself of the special provisions of section 
148 A, he must in his plaint seek to recover 
the entire amount due to himself and his 
co-sharers ; this the present plaintiff has 
failed to do. The Courts below have 
concurrently found that the plaintiff never 
collected his share of the rent separately 
and that the evidence he has adduced in 
support of the allegation made in the plaint 
is untrustworthy. In our opinion, the suit 
as framed is not a suit under section 148A 
and should not have been entertained. 
We cannot accept the contention that there 
is no substance in this objection. The 
nature of the decree to he made in the 
suit depends upon its true character. If 
it is a suit for the share of the rent 
recoverable by the plaintiff separately by 
reason of the fact that he has on previous 
occasions collected that share of the rent 
separately from his co-sharers, the decree 
will he a money decree ; if, on the other 
hand, it is a decree in a suit properly framed 
under section 148 A, the decree will operate 
as a rent- decree, capable of execution under 
the special procedure prescribed by the 
Bengal Tenancy Act. We are accordingly 
of opinion that this Rule must be made 
absolute and the suit dismissed with costs, 
inasmuch as the allegation of separate 
collection has not been established. We 
assess the hearing fee in this Court at one 
gold mohur, 

A similar order will he drawn up in Rule 
No. 306 of 1917. 

Buies made absolute. 
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MADRAS HIGH COURT. 

Second Civil Appeal No. 2592 of 1914. 

January 9, 1918. 

Present: — John Wallis, Kt., Chief 
Jastioe, and Mr. Jastioe Napier. 

PAPALA CHAKRAPANl— Plaintiff 
— Appellant 
versus 

LACHIMIACHI, Le<;al Representative of 

THE DECEASED IST RESPONDENT SDBRA- 

MANIA GUETTIAR-Defendant No. 1— 
Respondent. 

Morfgatje — Sub’morlfjnyrCy riylitu oj J)ischn rgti of 
oriyituil nwrfijaye by suhsHfutitm of other morfgnye.% 
h(nv far nffacfs right a of atih-morignyee — Aiinignment oj 
moyfyngi\ absence of notice of^ to mortgagor^ effect ff — 
Sale, right of /by unb-oiortgagee — Tranffer of Property 
Act (/r «/ 1882), «.67. 

Thero is no iiecossily to ^ivo notice ol* an ussign- 
niont of a mortgage to the inortgag.>r, and .such Avant 
of notice Avill not nnuler the sub-inortgjige invalid, 
save insofar as the assignee holds subject to the 
accounts betAveem him and I lie original mortgagee, 
[p. 770, col. 1.] 

The substitution of one mortgage' by another 
mortgage will not alToe.t the rights of a sub-mort- 
gageo from the original mortgagee to bring the 
mortgagee’s rights under t he earl i(ir mortgage tt) sale, 
[p. 770, col .1.] 

A sub- mortgagee has the i*igh( to sell the niiu’t* 
gagee’s rights again.st tin? particular properties sub- 
mortgaged to him for the Avhoh* amount duo to 
him and the mortgagor’s remedy against him is 
just what he would have against tlie original inort- 
gagoo if tho hitter sought to enforce his debt against 
those particular properties, viz., to redeem by 
paying ti c amount due. [ p. 770, col. 2.] 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Tanjore, in Appeal Suit No. 40 of 1916, 
preferred against the decree of the Court of 
the District Munsif, Tanjore, in Original Suit 
No. 379 of 1908. 

FACTS appear from the judgment. 

Mr. T. /?. Ramachandra Aiyar (with him 
Messrs. T. R, Krishnaswarni Aiyar and N. A, 
Krishna Aiyar)^ for the Appellant, contended 
that the position of a sub- mortgagee was not 
alFeoted by the replacement of the mortgage 
by subsequent mortgages. The fact that the 
mortgagor had no notice of the sub- mortgage 
was immaterial. The only circumstance that 
could put an end to the sub-mortgage was re* 
demption. 

Mr. K, N. Aiyar t for the Respondent, 
argued that as substitution extinguished the 
original mortgage, it had the same efPect in 
regard to rights created under the earlier 
mortgage. It had virtually the same effect 
as redemption. Further, the mortgagor had 

49 


no notice of the sub-mortgage and could not 
ho called un to recognise rights created by his 
mortgagee who had himself been a party 
to the supre ssionof his mortgages. 

JUDGMENT.— This second appeal comes 
before us for re-hearing so far as the 12th 
respondent is concerned, our judgment in 
Second Appeal No. 2592 of 1914 and the 
decree being to that extent set aside. 
The points arising have now been re argued 
on behalf of that respondent. With regard to 
the question of proof of the sub-mortgage sued 
on we do not think it necessary to say 
more than that we consider the proof 
sufficient. The point most strongly pressed 
on us was that the plaintiff's sub-mortgage 
does not now legally affect the property 
covered by the original mortgage which it 
purported to charge, that mortgage having 
been discharged by the substitution of two 
mortgages, Exhibits C and D, covering dis- 
tinct portions of the property and 
executed by two different branches of 
the family, both documents being executed 
in ignorance of the existence of the sub- 
mortgage in favour of the plaintiff's pre- 
deoesBor-in-title. We have asked the 
learned Vakil for authority for the proposi- 
tion that a sub- mortgage executed without 
notice to the mortgagor was invalid or that 
such a sub- mortgage could he rendered in- 
operative except by redemption of the mort- 
gaged property, end he has been unable to give 
us any such authority. He has contended, 
however, that substitution must have the 
same operation as redemption, the interest 
affected having been destroyed. This pro- 
position is clearly unsound in principle and 
has been negatived by authority of that Court, 
It was laid down in Jones v. Gibbons (1) 
that there is no necessity to give notice of 
an assignment to the mortgagor. Vide Fisher 
on Mortgages, page 631, and White and 
Tudor's Leading Cases in Equity, 7th 
Edition, Volume 2, page 38*, where the oases 
are collected. In Matthews v. Wallwyn (2) 
it was held that the only rights of a 
mortgagor without notice of the assignment 
are that the assignee holds subject to the 
account between him and the original mort- 
gagee. This latter proposition was re-affirmed 

(1) (1804) 9 Vos. (Jun.) 407j 32 E. E.639j 7 R. K. 
247. 

(2) (1798) 4 Ves. (Jun.) 118; 31 E. R. 62. 

♦Eiglith Edition pago 43.— 
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in ChamberH v. Qoldwtn (3). This principle 
applies both to payments made prior to the 
assignment and to those subsequent to it. Vide 
Halbbury's Laws of England, Volume 21, page 
179, and Dixon v. Winch (4), where the limits 
of the doctrine were considered. As pointed 
out in our previous judgment the case in 
Narnyana Mtidali v. Raghavammal (5) is a 
direct authority on the point argued before us. 
It was there held that a subsequent mortgage, 
in consideration of further advances to the 
mortgagor although it might operate as a 
merger of the earlier mortgage as between 
the original mortgagor and the mortgagee, 

could not prejudice the rights of the sub- 
mortgagee, or affect bis rights to bring the 
mortgagee’s rights under the earlier mortgage, 
to sale. ” The right to the state of account 
between the original parties was also re- 
cognised, but in that case as in this it was 
found that the mortgagor had paid nothing. 

The next point taken was that the sub- 
mortgagee could not bring a suit for sale 
of some of the items covered by the original 
mortgage which items alone were sub- mort- 
gaged to him by Exhibit B. There is no- 
thing in this objection. The rights of a sub 
mortgagee are stated in a decision of a Full 
Bench of the Allahabad High Court, Itam 
Shankar Lai v. Ganesh Prasad (6;, as follows; — 
*‘A sub-mortgagee is entitled to a decree for 
sale of the mortgagee rights of his mort- 
gagor subject to the right of redemption by 
the original mortgagor. ” In this case the 
right of the original mortgagee was to 
bring any one of the properties to sale for 
the amount of his debt. Uis right with 
regard to some of those properties he has 
assigned by way of sub- mortgage for a sum 
less than the amount covered by the original 
mortgage and it is now vested in the plaint- 
iff. The plaintiff has, therefore, the right 
to sell the mortgagee’s rights against those 
particular properties fur the whole amount 
due to him, and the mortgagor’s remedy 
against him is just what he would have 
against the original mortgagee if the latter 
sought to enforce his debt against those 

(8) (1804) 9 VeB.Jur.264i 32 K. R. 600; 7 R R. 

181. 

(4) (1900) 1 Ch. 69 L. Cli. 465; 82 L. T. 
437: 4S W R. 61?; ‘6 T. L. R. 276. 

(5) 18 M. L.J.462. 

(6) 29 A. 385; 4 A. L. J. 273; A. W. N. (1907) 97; 
2 M. L. T. 24S. 


particular properties, namely, to redeem 
by paying the amount due and 

sued for. We must, therefore, set aside 
the decree of the lower Appellate Court 
with costs payable by the 12th re- 
spondent both here and in the lower Appellate 
Court, and restore the decree of the District 
Munsif. Time for redemption is extended for 
three months from this date. 

Appeal allowed. 


M. 0. P. 


PRIVY COUNCIL. 

Appeal kkom tsk Calcutta High Cocut. 
March 18. 1918. 

Present: — Viscount Haldane, Lord Dunedin. 

Lord Sumner, Sir John Edge and 
Mr. Ameer Ali. 

Ua}kumar JAGANNATH PRASHA 

SINGH — Defendant — Appellant 
versus 

Sj/ed ABDULLAH and ojhbrs — 
Platnti ffs — Respond^ NTS. 

Evidence Act (/ of 1872), .s. 115 — Entoppel by repre- 
sentation or action causing another to change position 
— Cenveyance by person entitled by estoppel^ ndielher 
transfers good title against those bound by estoppel. 

The doutriiio of estojipol is based upon the change 
of position l)ro»ight about by the representations or 
uctiugH of the persons bound by the estoppel, [p. 772, 
col 2.] 

Estoppel a]>plics not only in favour of the person 
induced to change his or her position, but of a 
transferee from such person, and it binds not only 
the person whose representations or actings have 
created it, but all claiming under him by gratuitous 
title, [p. 772, col. 2.] 

The estates of 7i., a Raja, were taken under Govern- 
ment managomout under the Encumbered Estates 
Act. The manager appointed, who had a power of 
sale under the Act, put up a village to sale. B, 
)x)ught it henami in the name of K , but the manager 
never oxocuted any conveyance to K. Thereafter 
the management was removed and B. was restored 
to his estates K. having died, B. procured JT.’s heir 
L. to convey the village to B ’s illegitimate daughter 
R. After B death B. conveyed it to A. who sued B,*s 
heir J, for possession: 

Held, that J. was estopped from denying B*s title, 
[p. 773 col. 1.] 

Appeal from a decree of the Calcutta 
High Court, dated June 10, 1913, reversing 
that of the Subordinate Judge, Gaya. 
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FACTS of the oane are suffioiently set 
out in their Lordships’ judgment. 

Syed Abdullah’s suit was dismissed hy 
the first Court, but decreed by the High 
Court (Chatterjea and Newbould, JJ.). 
Defendant appealed. 

Mr, Dunne^ K, ()., with him Mr. Ramsay^ 
for the Appellant. — The estoppel relied on by 
the High Court is that the Raja’s conduct 
prevented us from alleging that the ostensible 
title was not the real title. But Rajeshwari 
here was not even ostensible owner. Her 
transferor never got a conveyance such as 
would have given him title. Section 54 of 
the Transfer of Property Act lays down that 
to affect immoveable property there must be 
a registered instrument. The Board has 
held that until registered a contract has no 
effect: and that if registration is not effected 
all equitable rights under the contract are 
extinguished. 

[Lokd Dunedin referred to Lord Shand’s 
judgment in Sarat Ghunder Bey v. Qopal 
Ghunder Laha (1) ] 

That was a clear case of a representation 
being acted on: it was not so here. Rajeshwari 
did not act on any misrepresentation: it has 
been found she paid no consideration. If 
the Raja wished to make a gift of the 
village to her, section 12M of the Transfer 
of Property Act requires a registered insrru* 
ment signed by him or on his behalf. Syed 
Abdullah cannot avail himself of section 41 
of that Act, for he neither made reasonable 
enquiries nor acted bona fide: there are recitals 
in the deed, but the smallest enquiry would 
have shown him that they were untrue, and in> 
deed the deed itself recites that he relied on 
Rajeshwari’s representations as to her title. 

Sir \V. Oarth, for Respondents, was not 
called on. 

JUDGMENT. 

Lord Dunedin. — In this suit Syed Abdallah 
sues the Raja of Deo for possession of a 
village called Badam. The plaintiff is 
purchaser from a dancing girl, Rajeshwari 
Koer, who is the natural daughter of the 
late Raja Bhikham of Deo, father of the 
present Raja, defendant, 

The history of the matter is this: Raja 
Bhikham having got into involved circum- 
stances, his estate was put under manage- 
ment under the provisions of the Chota 

(1) 19 I. A. 203< 201 0. 296; 6 Bar. P. C. J. 224; 10 
Jud. Dec. (N. s.) 20 (P. C.). 


Nagpur Encumbered Estates Act, which 
had been made to apply to Deo by a special 
Act. The manager appointed under the 
Act one Bbuan Ld, who had in terms of 
the Act powers of safe, put up to public 
action the village of Badam. It was bought by 
Kashi Nath Singh for the sum of Rs. 2,000. 
As a matter of fact, Kashi Nath had been 
put forward by the Raja himself, who provid- 
ed him with the money. No conveyance was 
executed by Bhuan Lai in favour of Kashi 
Nath. The management came to an end in 
1896, and the Raja was restored to his estate. 
In 1897, the Raja, who had expressed his 
desire to benefit Munni Bibi, the mother 
of Rijeshwari, and his infant daughter by 
her, caused Lajjadhari, the adopted son of 
Kashi Nath who had by this time died, to 
execute a conveyance of Badam in favour of 
Rajeshwari. The deed of conveyance bore 
to be in respect of a consideration of Rs. 5,000 
but in reality no money passed — Lajjadhari 
merely acted on the command of the Raja. 
On the 22nd April 1898 Rajeshwari, being 
a minor, applied through her mother as 
guardian for registration and mutation of 
names in respect of the village of Badam« 
On the same day the Baja presented a 
petition in which he narrated the fact of 
Badam having been sold by Bhuan Lai, 
the manager, set forth that Kashi Nath 
had died without having obtained a con- 
veyance and that Lajjadhari his son had sold 
the property to Rajeshwari, and prayed 
that Rajeshwari’s petition should be granted 
and her name inserted in the register, 'to 
which your petitioner has no objection 
whatever.” Rajeshwari’s name was accord- 
ingly entered in the Government register as 
proprietrix of the village of Badam. 

In October 18|98 Raja Bhikham died and 
the present Raja being a minor the estate 
came under the management of the Court of 
Wards. Sometime in 1899 Mr. Wright, the 
manager, turned out Rajeshwari who was in 
possession, viafacH and without prooess. In 
1901 Mr. Wright conveyed Badam to Ranee 
Chandra Koer, the surviving widow of Raja 
Bhikham, on the idea that it was pur property 
descending from Ranee to Ranee. In 1902 
the Ranee applied for mutation of names. 
Her application was opposed by Rajeshwari 
and was refused. In 1904 the Ranee raised 
a civil suit for a declaration that the property 
was hers. To this suit she called as defendants 



INDIAN CASfiS. Ci918 


772 

JAOANNATH PRASHAD SIMOH V. ABDULLAH. 

Bajeshwari and the yoang Haja, the present 
defendant. The whole facts were gone into. 
The Ranee had based her case on an 
allegation that Kashi Nath was a henamvlar 
for her. The Subordinate Judge held that 
Kashi Nath was the henamidnr of Raja Bhi* 
kham, and not of the Ranee, and dismissed 
the suit, adding an opinion that Raja Bhi^ 
kham himself would have been estopped from 
denying that the property belonged to 
Bajeshwari. On appeal the District Court 
affirmed the judgment, but did not repeat the 
dictum as to estoppel. In 1908 Bajeshwari 
executed a conveyance in favour of the present 
plaintiff, who in the same year raised the 
present suit. 

The defence to the suit was, after discount- 
ing irrelevant pleas, based on two grounds, 
first, a denial of Rajeshwari’s title to convey 
anything to the plaintiff; second/a denial that 
Bajeshwari had conveyed to the plaintiff on 
the allegation that she was a minor at the time 
of the conveyance. The learned Subordiate 
Judge upheld both defences and dismissed 
the suit. The Appeal Court reversed and 
gave judgment in favour of the plaintiff. 

It will be convenient to dispose of the 
second ground of defence first, as it depends on 
a pure question of fact. The Subordinate 
Judge, while commenting on the unreliability 
of the witnesses, three in number, adduced 
by the defendant to prove the minority, gave 
judgment on the ground that the rebutting 
evidence was not what it might have been. 
The High Court, agreeing with the criticism 
on the defendant’s witnesses, came to the 
oonolusion that the defendant had not made 
out his allegation. . Their Lordships agree 
with the High Court. The onus to prove 
minority is on the defendant who asserts 
it. He brings no reliable evidence to 
prove this assertion. This defect in his 
proof cannot, their Lordships think, be 
cured by a mere criticism of the evidence 
brought by the plaintiff. It would further 
seem to their Lordships that the evidence 
tendered by the brother is not open to 
any obvious objection. But it is enough 
to say that the matter being left in doubt 
the defendant fails to prove his assertion. 

The sole question then is whether there 
was a title in Bajeshwari. Formal title by 
progress there was not. Both Courts find that 
the sale by auction, though it gave a tight 
to the purchaser to get a title, did not give 


him an actual title. Admittedly Kashi Nath 
never got the aoual title, to which as 
purchaser he was entitled. The plaintiff 
in the Court below attempted to prove that 
Kashi Nath was a true purchaser for value. 
In this he failed, and both Courts are 
agreed as to this. He was only trustee 
for the Raja Bhikham. The argument in 
the lower Court then turned mostly on the 
effect of the judgments of 1905 and 1906 in 
the suit by the Ranee. The plaintiff urged 
that as bet ween Raja Bhikham and the defend- 
ant, who were both co-defendants to the 
Ranee’s suit, these judgments formed a res 
judicata to the effect that the property belong- 
ed to Bajeshwari. In deciding rightly that 
this was not so, the learned Subordinate 
Judge overlooked the fact that, though the 
dictum of the Subordinate Judge in the 
Ranee’s suit that Raja Bhikham was in a 
question with Kajeshwari estopped from 
denying that the property was hers was 
an obiter dictum, yet on the emergence 
of the same facts as were found in that 
suit, the question arose to be decided in 
this suit, it being obvious that if Raja 
Bhikham was estopped, the present Raja, 
his son, taking by gratuitous title from 
him, was equally estopped. But the High 
Court took up that point and decided it 
in favour of the plaintiff. The question 
before their Lordships is whether that view 
was right. 

Their Lordships think that it was. In 
the first place, they are satisfied that the 
facts are as have been stated above. When, 
therefore, Lajjadhari executed the con- 
veyance in favour of Bajeshwari at the 
instance of Raja Bhikham, he (Raja 
Bhikham) was the true owner. Kashi 
Nath was a trustee for Raja Bhikham, and 
Lajjadhari could only succeed to his father’s 
trusteeship. Further, Raja Bhikham was 
the proprietor of the estate of which Badiam 
was a part. So that if by renunciation 
or limitation the right of Kashi Nath to 
get a conveyance became extinct, the full 
right as well as the title was in him. In 
this position of affairs not only did Raja 
Bhikham cause Lajjadhari to execute the con- 
veyance, but when Bajeshwari proceeded to 
give effect to that conveyance by applying for 
registration he actively assisted her. By so 
doing he caused her to change her position, for 
by registration she became bound for all 
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the State liabilities which attach to the 
registered holders of immoveable property. 
If then Raja Bhikham had lived and 
attempted to regain the property these 
actings of his would, in their Lordships’ view, 
have estopped him from making the claim. 
He did not do so. The present defendant 
is his son, and succeeded by gratuitous title, 
and he, therefore, cannot do what his 
father would have been unable to do. 

Their Lordships will humbly advise His 
Majesty to dismiss the appeal with costs. 

Appeal dismissed* 

Solicitors for Appellant:— Messrs. 1\ L. 
Wilson Go, 

Solicitor for the Respondents, Mr. E* 
Dalgado, 


ALLAHABAD HIGH COURT. 

Civil Rkvision No. 190 of 1917. 

March 5, 1918. 

Present: — Sir Henry Richards, Kt., Chief 
Justice, and Justice Sir P. C. Bauer ji, Kt. 
FAZ AL RAB — Applicant 

versus 

MANZUR AHMAD and oiuiRS — 
Oppositk Paktikh. 

Civil Procedure Code (Act V of 1908J, O. XXI^ 
rr. 89, 92 '^Snlc in execution^ setting aside oj — Deposit by 
jiidgnicnt-dchtor in trcnunry^ ivlivAher deposit in Court — 
*Cour(\ meaning of — lioiision — Iligk Courtf power oJ 
interference of. 

The deposit under Order XXI, rule 89, of the Civil 
Procedure Code of the purchase ■ money plus o per cent. 
(?OTiipensatioii to the auction-piireliaser, is an iiidiilg- 
onco to the judgment-debtor. The niietion-purchaser 
isontitled to tlie hemdit of his pmclmse, iudess the 
rule is strictly and cornplcUdy (ronipliod with. Whe- 
ther or not the section has been completely complied 
with, is a question which the Court has jurisdiction to 
decide and if in the exercise of such jurisdiction, 
it comes to an oiTonoous conclusion, the High 
Court is not entitled to intorfore witli its order in 
revision [p, 774, col. 2.J 

A jadgincnt-dehior deposited tlie sum necessary 
for getting a sale set aside under Order XXI, rule 
89, in the treasury owing to the Civil Court being 
closed on that day. On the ro-openiug of the Court 
he applied under the above rule, stating that he 
had already deposited the money in the treasury. 
The Court refused to sot aside the sale on tlie ground 
that tJie deposit had not been made in tlie Civil 
Court: 

Held, that as the word ‘Court’ in Order XXI, rule 
89, means Civil Court, the Court had jurisdiction 


to decide whether the deposit had boon made in 
Court und tliat tlie order of the Court, even if it 
was erroiH'ous, could not l)o interfered with in 
revision, [p. 774, cols. 1 tt 2.j 

The Code gives a right of appeal to an auction* 
purchasor against an order setting aside a sale, as 
he is the party mainly affected by the order, [p. 774, 
col. 2.] 

The High Court is not entitled to create wliat are 
really appeals put forward in the shape of revisions, 
[p. 774, col. 1.] 

Civil revision from an order of the 
Subordinate Judge, Allahabad. 

Mr. Kailas Nath Katju (with him Mr. 
Peary Lul Banerji\ for the Applicant, 

Mr. S. M. Sulaiman (with him Mr. T, N, 
Chaddha), for the Auction-purchaser. 

JUDGMENT. — The facts connected with 
this application may be stated very shortly. 
There was a decree for about Rs. 1,000. 
Certain property of the judgmet debtor was 
directed to be sold. The sale was held by the 
Collector on behalf of the Civil Court. The 
sale took place on the 20th September 1916. 
The property was put up to sale and fetched 
Rs. 850. On the 15th October the judgment* 
debtor came to the Collector and stated that he 
was anxious to have the sale set aside and to 
save the property; that he could not deposit the 
decretal amount plus 5 per cent, compensation 
to the auction- purchaser as the Civil Court 
was closed but he was anxious to lodge the 
money in the Treasury. The money was 
accepted by the Collector. On the 11th 
November, which was the day on which the 
Civil Court opened, the judgment-debtor 
applied to have the sale set aside and stated 
how the money had been already deposited 
in the Treasury. There was a Rubkar from 
the Treasury to the effect that thfe money 
had been deposited. In December following 
the Civil Court directed that the money 
should be transferred to the account of the 
Civil Court. The Court of first instance, 
thereupon, set aside the sale, holding that the 
money had been deposited within thirty days. 
The auction- purchaser appealed and the 
lower Appellate Court held that the money 
had not been deposited within thirty days 
or on the 11th November, which was the day 
on which the Civil Court opened, and 
accordingly the rule had not been complied 
with and the auction-purchaser was entitled 
to the benefit of his purchase. The judg- 
ment-debtor has applied in revision. There 
is no appeal from the order of the lower 
Appellate Court refusing to set aside the sale* 
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It is oontended in thfl first place that the 
money was in fact deposited within the 
meaninfir of the rale and that consequently 
the lower Appellate Court had no jurisdic- 
tion to refuse to set aside the sale, and in the 
second place that the Court of first instance 
having set aside the sale no appeal by the 
anotion-purofaaser lay to the lower Appellate 
Court. 

Rule 89 provides: “Where immoveable pro- 
perty has been sold in execution of a 
decree, any person, either owning such pro- 
perty or holding an interest therein by 
virtue of a title acquired before such sale, 
may apply to have the sale set 
aside on his depositing in Court (a) for 
payment to the purchaser a sum equal to h 
per cent, of the purchase money, and (&) for 
payment to the decree-holder, the amount 
specified in the proclamation of sale as that 
for the recovery of which the sale was 
ordered, less any amount which may, since 
the date of such proclamation of sale, have 
been received by the decree- holder.” 

Rule 92, clause 2, provides “that where in 
an application under rule 89 the deposit 
required by that rule is made within thirty 
days from the date of the sale, the Court 
shall make an order setting aside the sale.” 

The question which the Court below had to 
decide was whether or not the money had 
been deposited in Court. It is quite clear 
that Court means the Civil Court. This 
was a question which admittedly the lower 
Appellate Court had not only jurisdiction 
but was bound to decide. It is somewhat 
difficult to say whether the Court was not 
technically right in holding, unfortunate 
though the judgment debtor may have 
been, in strictness that the money was not 
deposited in Court within thirty days or 
on the 11th November, which was the first, 
day the Court opened. It was not until 
December following that the money was 
accepted in the Civil Court by ordering the 
transfer of the deposit to the Civil Court 
account. It h^s been decided by their 
Lordships of the Privy Council that the 
High Court is not entitled to create what 
are really appeals put forward in the shape 
of revisions and accordingly even if we 
thought that under the exceptions! oironm- 
stanoes of this case the lower Appellate Court 
might very well have upheld the Court of 
first instance, this would not justify us in 


interefering with the decision of the lower 
Appellate Court in revision. 

In this connection it must be remembered 
that the deposit of the purnhase- money plug 
5 per cent, compensation of the purchase- 
money to the auction-purchaser is an 
indulgence to the judgment- debtor. The 
auction -purchaser is entitled to the benefit 
of his purchase unless the section has been 
strictly and completely complied with. 
We think that the question whether or not 
the section has been complied with com- 
pletely was clearly a question which the 
Court below had jurisdiction to decide, 
that it exercised its jurisdiction and that 
even if we thought it bad come to an 
erroneous conclusion, we would not have been 
entitled to interfere in revision. 

As to the second contention, namely, that 
an auction- purchaser has no right to appeal, 
the Code undoubtedly gives a right of appeal 
against an order setting aside the Pale. The 
party mainly affected by the setting aside of 
the pale is the auction- purchaser and the 
Code provides that the sale should not be set 
aside without notice to him. We think it 
would be roost unreasonable to hold that the 
Code restricts the right of appeal to the 
decree-holder or judgment debtor. We think 
the application fails and we accordingly 
dismiss it with costs. 

Rpvision tlismissed. 


MADRAS HIGH COURT. 

FULL BENCH. 

CnY CiviL CouKT AirEAL No. 7 of 1917, 
April 9, 1918. 

Present:- Sir John Wailit-, Kt , Chief Justice, 
Mr. Justice Sadasiva Aiyar and Mr. Justice 
Spencer. 

KADIRVELU M AINAR-Plaiktikf-^ 
Appellant 
versus 

KDPPUSWAMl NAICKER- Dependant 

— POM'S r T. 

Fraufi — Decree obtained by jerjured evidence^ Ssnit 
to itet aside, wait iuinabiliiy oj. 

No suit can bo instituted Ut set aside a decrro on 
the ground that it was obtained by perjured evidonoe. 
Lp. 778, col. 1.] 
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Venkatappa Naick v. Buhha Naick, 29 M. 179; 16 M. 
L. J 6^, overruled. 

Logadapatti Chinnayya v. Kotla Uamnntiay 19 Ind. 
Cas 679; 38 M. 203; (191«) M. N. 387; I3 M. L. T. 
421; 25 M L. J. 228; Moruful Iluq v. Surendra Kath 
Bopy 16 Iiul Gag 893; C. W.N. 1002 and Janki Kuar 
V. Latihmi NavaiUf 80 Ind. Cas. 789; 37 A. 635; 13 A. 

L J. 763, followed. 

Appeal afirainst the decree of the City Civil 
Court, Madras, in Original Suit No. 498 of 
1916. 

This appeal ooming on for hearing on 
the 10th of December 1917, npon perusing 
the grounds of appeal, the judgment and 
decree of the lower Court and the material 
papers in the suit and upon hearing the 
arguments of Mr. K, S. Oanapathi Aiyar, 
for the Appellant, and of Mr. K. 
Venkataraghavadhari^ for the Respondent, 
and the case having stood over for con- 
sideration till the 8tb January 1918, the 
Court (Wallis, G. J , and Sadasiva Aiyar, J.) 
made the following 

ORDER OP REFERENCE TO A 
FULL BENCH. 

Sadasiva Aitak, j. — The plaintiff is the 
appellant. The present defendant had 
brought a suit against the present plaintiff 
in the Presidency Small Cause Court for 
money due by the plaintiff to a Chit fund, 
of which the defendant was the stake holder 
and in which the plaintiff had four shares, 
the plaintiff having executed a promissory 
note in favour of the defendant. The defend- 
ant obtained a decree for Rs. 117-2 Q in 
the suit filed in the Presidency Court of 
Small Canses against the plaintiff notwith- 
standing certain defences raised by the 
plaintiff. The decree is dated the 5th 
February 1914. The present suit was 
brought on the i4th December 191G in the 
City Civil Court (a) fora declaration that 
the decree in Small Cause Suit No. 1492 of 
1914 is null and void, and (h) for a decree 
directing the defendant to pay the plaintiff 
Ra. 399-12*0 (the damages incurred by 
the plaintiff through the defendant’s fraud 
in obtaining the nujust decree) with interest 
thereon and costs of suit. The grounds 
alleged as the foundation of this claim are 
found in paragraphs 8 to 10 of the plaint 
as follows: "'The defendant falsely swore in 
that yuit that he paid only ten monthly 
instalments” (to the Chit) and that ojrtain 
receipts were passisd only for instalments 
pi^id in respect of the Chit fand transaction, 


and not for independent loans advanced by 
the plaintiff to the defendant, ''that the 
defendant also dishonestly suppressed the 
fact that he was bound to give credit for 
Us. 68 due to the plaintiff as premia in 
the Chit and that the decree of the Small 
Cause Court which was obtained by the 
plaintiff’s wilful perjury and suppression of 
material facts was obtained in fraud of the 
Court.” 

The plaintiff’s suit was dismissed by the 
learned City Civil Judge, on the ground 
that his Court cannot be converted into 
a Court of Appeal on a question of fact 
from the decision of the Small Cause Court. 
In Venkatappa Naick v. Suhba Natch (1) 
Boddam and Moore, JJ., purported to follow 
the English oases in Ahouloff v. Oppenhetmer 
(2) and in Vadala v. Lawes (3) and held 
that a judgment obtained by perjury is a 
judgment obtained by fraud committed upon 
the Court and could be set aside in a 
separate suit. The learned Judges evidently 
thought that the decision in the well* known 
case of Flower v. Lloyd (4) was overruled by 
the two later English decisions referred to 
by them. The decision in Venkatappa 
Natch V, Subba Naick (1) has been 
afterwards considered in at least two 
oases in this t'ourt. In Kumarasawmy 
Ghetty V. Kamakshi Ammal (5), which 
came before Snndara Aiyar, J. and myself, 1 
said: '*1 also v^ish to add that I should not 
be understood as admitting that a plaintiff 
can maintain a suit to set aside a decree on 
the ground of fraud simply because the decree 
had been obtained on perjured testimony. 
I know it has been so held in Y^nkatappa 
Naick V. Suhba Naick (1), but I have grave 
doubts as to the correctness of that decision.” 
Sundara Aiyar, J., agreed with my above 
ob'^ervations. Then there is a reported case 
in Logadapatti Chifinayya v. Kotla Bamonna 
(6) in which Benson and Snndara Aiyar, JJ., 
dealt elaborately with the same point. At 

(1) 29 M. 179; 16 M. L. J. 59. 

(2 (18831 10 Q B. D. 295; 62 L. J. Q. B. I; 47 L. 
T. 3 6; .SI W. ll f.7. 

• 3/ Q B. D. 310; 63 L. T. 128; 38 W. K. 

594. 

(4) (1879 10 Ch. D. 327; 39 L. T. 613; 27 W. R. 496. 

(6/ 16 Ind. Cas. 84.S; 23 M L. J. 187; 12 M. L. T. 
186; (1912) M. W. N. 805. 

(6) 19 Ind. Cas. .579; 38 M. 203; (1918) M. W. N. 
387; 13 M. L. T. 421; 25 M. L. J. 228. 
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page 206* it is said: **It is indisputable that 
the decree may be vacated on the ground 
that it was obtained by the successful party 
by fraud. The question is what would 
amount to fraud which would entitle an 
unsuccessful litigant to get the decree 
vacated. He cannot, it is clear, be allowed 
to get round the rule of res judicata and to 
prove that the judgment given by the Court 
was wrong because it came to a wrong 
roiiclusiuii on the evidence before it. It 
follows from this that the Court’s conclusion, 
both on the construction to be put on the 
evidence placed before it and on the 
inference to be drawn from such evidence as 
well as on the trustworthiness of the 
evidence, should be regarded as final. If 
the Court acta erroneously in forming its 
judgment on any of these matters, the 
proper remedy is to invoke the help of the 
appellate tribunal where an appeal is 
allowed by law. Another mode of rectifying 
an erroneous judgment is to apply for review 
of judgment. The unsuccessful parly has, in 
such an application, an opportunity to adduce 
any evidence which he failed to adduce at 
the hearing and which he could not, with 
all proper diligence, have then adduced. 
It cannot be doubted that, in such cases, 
he cannot institute a fresh suit to get the 
judgment vacated.” “The teat to be applied 
is, is the fraud complained of not some- 
thing that was included in what has 
already been adjudged by the Court, but 
extraneous to it? If, for instance, a party 
be prevented by his opponent from conducting 
his case properly by tricks or misrepresentation^ 
that would amount to fraud. There may also 
be fraud upon the Court if, in a proceeding 
in which a party is entitled to get an 
order without notice to the other side, 
he procures it by suppressing facts which 
the law makes it his duty to disclose 
to the Court. But where two parties fight 
at arm’s length, it is the duty of each to 
qu(?stioti the allegations made by the other 
and to adduce all available evidence regard ^ 
ing the (ruth or falsehood of it. Neither 
of them can neglect his duty and after- 
wards claim to show that the allegation of 
his^opponent was false.” Then the learned 
Judge refers to Black on Judgments in 2^1, 
Cyeloi»*Iia of American Law and Procedure, 
as regards th e acts which can be relied on 


as constituting the iraud which would 
vacate a judgment, namely, things which are 
collateral to the matters which have been 
adjudged by the Court. Then the passages 
from the judgment of the Lord Justice 
James in Flower v. Lloyd (4) are quoted: 
**As8uming all the alleged falsehood and 
fraud to have been substantiated, is such a 
suit as the present sustainable? That 
question would require very great considera- 
tion indeed, before it is answered in the 
aflfirmative. Where is litigation to end if 
a judgment obtained in an action fought out 
adversely between two litigants sut juris 
and at arm’s length could be set aside by a 
fresh action on the ground that perjury had 
been committed in the first action, or that 
false answers had been given to interroga- 
tories or a misleading production of documents 
or of a machine, or of a process had been 
given? There are hundreds of actions 
tried every year in which the evidence is ir- 
reconcilably conflicting, and must be on one 
‘side or other wilfully and corruptly perjured. 
In this case, if the plaiutilTs had sustained 
on this appeal the judgment in their favour, 
the present defendants, in their turn might 
bring a fresh action to set that judgment 
aside on the ground of perjury of the 
principal witness and subornation of perjury 
and so the parties might go on alternately 
ad infinitum. There is no distinction in 
principle between the old Common Law 
action and the old Chancery suit and the 
Court ought to pause long before it 
establishes a precedent which would or 
might make, in numberless oases, judgments, 
supposed to be final only the commence- 
ment of a new series of actions. Perjuries, 
falsehoods, frauds, when detected, must be 
punished and punished severely, but in 
their desire to prevent parties litigant 
from obtaining any benefit from such foul 
means, the Court must not forget the 
evils which may arise from opening such 
new sources of litigation, amongst such 
evils not the least being that it would 
be certain to multiply indefinitely the 
mass of those very perjuries, falsehoods and 
frauds.” The learned Judge declined, there- 
fore, to follow VenhatappaNaickv, Subha NaieJe 
(1). As regards the two English oases 
Ahuulvff V. Oppeheimeri^) and Vadala v. L lues 
(3), they were oases of suits brought upon 
foreign judgments. In the case in Nanda 
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Kumar Howladar v. Ram Jihan Hcwladar (7) 
Jenkins, C. J., says at pagre 998* that the 
jarisdiotion to set aside a decree for fraud " is 
to be exercised with care and reserve, for it 
would be highly detrimental to encourage 
the idea in litigants that the final judgment 
in a suit is to be merely a prelude to 
farther litigation.” In Ramratan Lol v. 
Blmri Begam (8) Richards, G, J., quotes 
with approval passages from 1^ lower v. 
Lloyd (4), dissents from Lakshmi Charan 
Shaha v. Nur Ali (9), which was dis- 
approved of in the Calcutta High Court 
itself in Moruful Hug v. Su)endra 
Nath Roy (10), and approves of Jenkins, 
C. J.*s observations in Nanda Kumar 
Howladar v. Ram Jihan Howladar (7), 
In Janhi Kuar v. Lachmi Narain (11) 
also Venkatappa Natch v. Suhba Naiek 
(1) was expressly dissented from and the 
learned Judges say that the weight of 
authority is in support of the view takeq 
in Nanda Kumar Howladar v. Ram Jiban 
Howladar (7) and im Moruful TIuq v. 
Surendra Nath R>oy (10), that is, in favour 
of the view taken in Flower v. Lloyd (4), and 
in the Madras case LogadopatH Qhiunayya 
V. Kotla Ramanna (fi), J think that in 
India the considerations mentioned by 
James, L, J., in Flower v. Llo^d (4) apply 
with very great force, as it is dangerous 
to allow a fresh suit to be brought by an 
unsuccessful litigant to .set aside the decree 
passed against him on the ground that bis 
opponent had imposed on the Court by 
letting in perjured evidence. The two oases 
relied on in Venkatappa Naick v. Subba 
Naick (1) and the later case in Cole v. 
Langford (12). merely follow old 
English precedents and do not attempt to 
tackle with the weighty rea.sons given in 
Flower v. Lloyd (4). The passion for liti- 
gation, wherever it exists in this country, is 
likely to turn into almost incurable mania 
and the doctrine of les \udicata would be- 

(7) 23 Jud. (’as. 337; 41 0. 990; 18 C. W. N. 631; 19 
0. L. J. 467. 

(8j 30 lud. Cas 79^; 38 A. 7; 13 A. L. J. 901. 

(9; 11 luU. Ca8. 620; 38 0. 936; 15 0. VV. N. 
1010 . 

(10) 15 Ind. Cas. 89H; 16 C. W. N. 1002. 

ill) 30 Ind. Cas. 789; 37 A 635; 13 A. b. J. 753. 

(12) (1S9H) 2 n. 30; 67 L. J. q. H. 098; 14 T. L. 

K. 427. 

•Page of H ~ 


come practically useless if Lakshmi Gharun 
Shaha v. Fur Ali (9) is followed in Indian 
Courts. 

Having regard, however, to the conflict of 
views found in the decisions in Venkatappa 
Naick V. Subha Naick (l)and in Logadapatii 
Chinnayya v. Kotla Ramanna (6), I would 
refer the following queition to the Full 
Bench:— 

“Was the question of law considered in 
Venkatappa Na^ck Y. Subba Naick (1) rightly 
decided in that case ?” 

Wallis, C. J.— I concur in the order of 
reference. 


The appeal came up for hearing before the 
Full Bench on 9fch April 1918. 

Mr. K, S. Ganapatty Atyar, for the 
Appellant, relied on Venkatappa Naiek v» 
Subba Naiek (1), which holds that a judgment 
obtained by false evidence is a judgment 
obtained by fraud and is, therefore, liable 
to be vacated. Vide also Abouloff v. Oppen* 
heimer (2) and Vadala v. Laxoes (.3). 

Mr. K, Venkataraghavachati^ for the 
Respondent, urged that Venkatappa Naick 
V. Subba Naik (1) was against 
the preponderating weight of judicial 
decisions and should not be followed. 
Reference was made to Logadapatti Ghinnayya 
V. Kotla Ramanna (G), Moruful Bug v. 
Surendra Nath Roy (10), Janki Kaur v. 
Lachmi Narain (11). The effect of upholding 
the decision in Venkatappa Naiek v. Subha 
Naick (1) would be to make the Court 
which is asked to vacate the decree of 
another Court virtually a Court of Appeal. 
The perjury committed in a proceeding must 
be exposed in the very action itself. The 
finality of a judgment should, as far as 
possible, be preserved and there should be 
no loopholes for fresh litigation. 

Abouloff V. Oppenheimer (2) and Vadala v. 
Lawes (3) are actions on foreign judgments. 

The English case of Flower v. Lloyd (4) 
was also cited. 

• 

OPINION. — In Venkatappa Naick v. Subba 
Naick (1) the Court decided that a suit could 
be instituted to set aside a decree on the 
ground that it bad been obtained by fjiise 
evidence tendered at the trial and by the 
suppression of evidence. On reference to 
the printed papers it appears that the 
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alleRdd suppression of evidenoe consisted in 
the non-production of a promissory note 
the very existence of which the defendant 
denied when giving evidence in the case. 
There has been considerable difference of 
opinion in England as to whether an action 
would lie to set aside the judgment of an 
English Court on the ground that it had 
been obtained by perjured evidenoe. In 
India the weight of authority appears to 
be in favour of holding that such a suit 
will not lie for the reasons given by Sundara 
Aiyar, J., in L >gadapatti Ghinnayya v. Kotla 
Ramanna (6\ by the Calcutta Court in 
Morujul llnq v. Surendra Nath Roy (10), 
and by the Allahabad Court in Janki Kuar 
V. Lachrui Narain (11). Wo are, therefore, 
of opinion that Venkatappa Naiek v. Subha 
Naick (1) was wrongly decided and must 
be overruled. 

M. c. P. 

Anftwered tn the negative. 


CALCUTTA HIGH COURT. 

Appeal kRv>m Orkjinal Deorer No. 291 
OF 1916. 

December 18, 1917. 

Present: — Mr. Justice Fletcher and 
Justice Sir Syed Sharasul Huda, Kt. 
Choivdhury KASI NATH MITRA— 
Defendant — Appellant 
versus 

BHIKAN CHARAN MAITY— PlaintiPf-- 

ReSI'ONDBNT. 

Mortgage part ttf couHidcration kept in deposit and 
paid afteruards — Remediefi of mortgagor— Contract Act 
(IX of 1872), ss. 16, T^-Cndue injtntnce — Penalfg — 
hiterest, high rate of, whether ulknvalde. 

Whore? at tlio time? of tlio exoc?utioii of a mortgage 
bond for Rs. 3,0(X), only the sum of lls. 1,(XX) was 
advanced to the mortgage?!* and the balance was 
kept in de|) 08 it with the mortgagee, which was 
subsequently paid e)ver to the mortgage)!* on a rt'gis- 
tered receipt after the exjnry of the due date of 
ropaymont stipulated in the meirtgage bond; 

Heldf that in regard to the balance of Ks. 2,000 
subsoepieiitly advauceei the rome^dy e)f tlie mortgage'c 
was not a mere personal action hase'd on a simple 
contract, h d I\o could recover the? whole aniount of 
Kb 3,000 by a suit on the mortgage security. [j». 
779, col. 1 ] ^ 

• Withe ut siiiy evieleii(*e? of undue iutl nonce? (‘xercised 
or unfair means adopted by the lender, a rate of 
interest agreed to by the borrower cannf>t bo dis- 
allowed as being penal unless it is so high as to 
shock the conscience of the Court, [p. 779, col. l.J 

Appeal against the decree of the 
Subordinate Judge, Brd Court, Midnapore, 
dated tbe 29th August 1916, 


FACTS appear from the judgment. 

Babu Khitish Ghundcr Ohuckerhurtty^ 
for Babu Nilkant Qhosh^ for the Appel- 
lant. — The mortgage- bond is only a 
bond, for Rs. l,(X)0 though the considera- 
tion of Rs. B,0vj0 was mentioned in the 
bond because as a matter of fact 
Rs. 1,000 was advanced at the time of the 
execution of the bond. The other sum of 
Rs. 2,000 remained with the mortgagee 
even after the due date of repayment. They 
were advanced subsequently on taking a 
registered receipt. Therefore the lending of 
this sum of Rs. 2,000 was the subject- 
matter of a separate contract and did 
not form part of the mortgage- bond. So 
with regard to this sum limitation applicable 
would be 3 years only, vide Munshi Ba}rangi 
Sakai V. !Jdit Narain Singh (1). Then the 
question remains whether the money 
advanced on receipt can be taken as the 
part of the consideration money of the 
bond. I submit not. The case is on all 
fours with Walket v. Carbton (2). See also the 
Full Bench case of Gokal Chan ? v. Rahman 
(3). Moreover, the compound interest allowed 
in this case is penal. 

Babu Dwarka Nath C huckerhurt t y (vrith him 
Bvba Khiroh \iraia Bkuitn) for the 
Respondent, was not called upon. 

JUDGMENT, 

Fletcher, J.— This is an appeal by the 
defendant from the decision of the learned 
Subordinate Judge of Midnapore, dated tbe 
29th dny of August 1916. The appeal is 
one of the most frivolous nature. 1 doubt 
whether I have ever seen an appeal with 
less to support it than the present one; and, 
if 1 may say so, that is saying a good deal. 
The suit was brought to enforce a registered 
mortgage bond The suit was of the simplest 
description and the mortgage- bond bore 
interest at the rate of 9o per cent, per annum 
with annual rests, which in this country 
certainly is not excessive. The mortgage 
is admitted by both sides. 

The two points raised in this appeal are 
thete: Fi?st of all, that a part of the claim 
is barred by limitation and secondly, that 
the interest contracted to be paid by the 
mortgage-bond is penal. Both the points 

(1) 10 C. W. N. 932 at p. 983. 

(2) 97 111. 582. 

(3) 69 P. R. 1907 (P. BJ. 
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are eqaally bad. The mortgage itself was 
dated the 7th May 1906. 1 give the date 

under the Gregorian Calendar, because I 6nd 
it more convenient. The mortgage purport- 
ed to secure a sum of Rs. 3,1/00 with interest. 
The mortgagor took only Rs. 1,000 at 
the time of the execution of the bond; 
the other Rs. 2,000 was what is 
called in this country kept in deposit with 
the mortgagee, that means that the money 
was placed in a separate account in the 
hands of the mortgagee, the mortgagor 
having the right to have the same when- 
ever he wished. The date of the repayment 
was agreed to be 13th April 1908. The 
date of the repayment arrived and the sum of 
Rs. 2,000 still remained in deposit with 
the mortgagee. On the Ist October 190o the 
Rs. 2,000 was paid over to the defendant by 
the plaintiff and subsequently — and wisely I 
expect — the mortgagee plaintiff obtained a re- 
gistered receipt for the Rs. 2,000 on the 7th 
January 1909. The first point is that the suit 
to recover the sura of Rs. 2,000 is not 
based upon the mortgage security at all 
but that it is a mere personal remedy to 
recover the sum of Rs 2,000 due upon 
a simple contract and, therefore, it is 
barred by limitation. There is nothing 
in this point. It is anon-arguable point and 
it only requires to be stated to show how 
wrong it is. It is said that there are deci- 
sions of some of the Courts in India and 
also in America that support such a pro- 
position. All I can say is that, if there 
are such decisions, 1 respectfully disagree 
with them and 1 expect that, if the deci- 
sions were available and could be looked 
at, one would find that they do not lay 
down the proposition that the learned Vakil 
for the appellant in this case says that 
they do. 

The other point is an extremely frivolous 
point, namely, that the rate of interest is 
penal. What the non-penal rate is is not 
suggested. The defendant has not gone into 
the witness box to state that any undue 
induenoe was exercised or any unfair means 
were adopted. This rate, the rate of 9i per 
cent, per annum, is clearly not so high on 
a mortgage in the district of Midnapore of 
a property of this nature as to shock the 
conscience of the Court. It is a rate which 
the Judges in the local Courts at Midnapore 
pnqst see exceeded every day the Court sits, 


Certainly 9^ per cent, per annum with 
annual rests is usual in the Moffusil and, 
so far as 1 know, it is a rate that has not 
been quarrelled with in this Court. I 
notice that, since the intended legislation, 
this class of penal rate seems to have 
increased in this Court. When the mort- 
gagor sees that he cannot repay the money 
the rate is stated to be penal and excessive. 
The short answer is either do net borrow 
money at this rate or, if yon do borrow, 
repay the money on the date you agreed on 
the contract to repay. The mortgagor has 
only got himself to thank if on account of his 
failure to pay off the loan for a lung period of 
years, the debt amounts to a considerable 
sum. The appeal fails and must be dismissed 
with costs. We assess the hearing fee at one 
hundred and fifty rupees. 

ASHMASor/ Hui>a, J. — I agree. 

Appeal dismissed , 


MADRAS HIGH COURT. 

Lettkrs Patent Appeal No. 102 of 1917. 
January 11, 1918. 
present: — Mr. Justice Oldfield and 
Mr, Justise Sadasiva Aiyar. 

MANJAPPA AND ANOTHER— Defendants 
Nos. 3 and 4— Petitioners -Appellants 
versus 

RAMGOPALAOHARIAR 4NI) another 
— Plaintiffs— Rkspokoents. 

Oidl VrocMnic Cotlc (Act I' of 190S), 19, fO, 21 

-Contract far nfipplij of ffOtnU — CootU not ordered 
sent with goods ordered — lietnrn of goodii not ordered 
hy buyer — Clahn for value of goods ordered and 
damages for negligent re-fransmimon (f goods not 
onhovd — Place of su ing — Co use of action risdiction 

21, applicabilifg of, t<> usurpation of jurisdiction 

of foreign Courts. ^ 

Dofoiid. lilts, who wore i-oBidonts of Bagaram in 
the Mysore State, rontraofcod v^ith the plaintiffs, 
residing at Knmbakonam in British India, for the 
supply of certain articles hy the latter. The 
plaintiffs sent the goods ordered by tlio defendants 
along with goods not ordered. The defondants 
having r(.durncd all the goods, the plaintiffs institut- 
ed tlio present suit at Kuml)akonain for the value 
of the six articles ordered and of the other articles 
also on the ground that they were negligently re- 
trnnKTnittod causing loss to the plaintiffs 
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UcUly (I) tliat tbi> cause of action arose at, and 
the suit was pro]ierly tilofl, at KtimbaVonam in 
respect of the f,^ood8 nrdcTOtl, as tho proposal by 
defendants was iniplitMlly accepted at that place; [p. 
780, col. 2.] 

(2) 1 hat the cause of action in respect of tho 
fjtlier article? was distinct, and the defendantH* 
liability bein^" for diuna^es fur allef^ed uoi-lij^once, 
the cavise of actum arose at Sagaram and it was 
not coinpetoiit for tho Kiimhakoiiain Court to 
t ake oogiiizaiico of that portion of the claim; [p. 780, 
col. 2.] 

(3) that secti«)n 21, Civil I’rocodure Code, did 
not apply to iisiirputioii of ihe jurisdiciiou of a 
foreign Court, [p. 780, col. 2.] 

Appeal, under clause 15 of the Letters 
Patent, against tlie judgment of Mr. 
Justice Bakewell, in Civil Revision Peti- 
tion No. 1116 of 1916, preferred to the 
High Court to revise the decree of the Court 
of the Small Causes at Kambakonara, in 
Small Cause Suit No. 285 of 1915. 

FACTS appear from the judgment. 

Mr. Ramanath Shenai^ for the Appellants, 
argued that the cause of action in 
respect of the goods ordered was distinct 
from that in re.spect of the goods not 
ordered. The defendants’ liability, if any, 
did not arise from any contract with the 
plaintiffs. Some of the goods were not 
ordered by defendants and they were 
returned at plaintiffs’ expre.ss request. 
Defendants could only be held accountable 
for negligence in handling them or for 
their method of reconveyance. The 
negligence, if any, was committed at the 
place where defendants resided. The 
Kurobakonara Court had no jurisdiction to 
entertain this portion of the claim. 

Mr. T. Narnsimha Iyengar, for the Respond- 
ents, argued that the requi.sition to the 
defendants to return the goods not ordered 
and the latter’s returning the goods in 
compliance therewith constituted an implied 
contract between the parties and the con- 
tract was entered into at Kurnhakonam. 
The Kurabakonam Court, therefore, had juris- 
diction to take cognizance of ihe claim. 

Besides, the objection was not taken 
in the lower Court, and section 21, Civil 
Procedure Code, barred the objection at that 
stage. 

Mr. Ramanath Shenai was heard in 
reply. 

JQUGrMWNT. — The plaintiffs’ claim is 
first to be paid for six articles ordered by 
defendants, which the latter were, there- 
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fore, bound to pay for and which they 
bad no right to return. Part of the cause 
of action as regards these articles arose 
at Kurnhakonam, where plaintiffs complied 
with defendants’ order by despatching the 
articles to them, thus impliedly accepting 
their proposal. The lower Court, therefore, 
had jurisdiction as regards this part of the 
case. There is no answer to it on the 
merits. 

Next, however, plaintiffs claim the value 
of 17 other articles, which, it is not dis- 
puted, they sent in excess of defendants’ 
order, on the ground that they failed to use 
the proper amount of care in the method 
by which they returned them to them at 
their request and that they consequently 
did not reach them. 

It is argued, first, that the cause of 
action for this amount arose in part at 
Kurnhakonam, where plaintiffs were, because 
it is based on a contract entered into be- 
tween defendants and plaintiffs to return 
the articles and plkiiitiffs entered into that 
contract there. It is clear, however, that 
there was no contract, defendants simply 
undertaking to return the articles at plaintiffs’ 
request made without reference to the passing 
of any consideration. The liability, if. any, 
is in fact for damages for their alleged 
negligence; and that negligence took place, 
it is not denied, at Sagaram in Mysore State. 
They must, therefore, be sued there. 

Next section 21 of the Code of Civil Pro- 
cedure i.s relied on. But we have been shown 
no authority for holding, and we do not think, 
that this provision is applicable to usur- 
pation of the jurisdiction of a foreign 
Court. 

It is then suggested that, as the part of 
plaintiffs’ claim relating to the 6 articles 
was properly made at Kurnhakonam, the 
whole could be made there. But when 
the causes of action in respect of the 6 
and the 17 articles were distinct, there is 
no reason why the jurisdiction competent 
in the case of one should be competent 
in the case of the other also. 

The claim as regards the 17 articles was, 
therefore, not made in a competent Court 
and it sliould have been disallowed. The 
claim as regards the 6 articles should 
have been decreed. 

The lower Court’s decision and that of 
the learned Judge are set aside and the 
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small oanse suit is remanded in order that a 
fresh decree may be passed in the light 
of the foregoing. Costs in this Court 
will be costs iu the case and will be 
provided for in the decree to be passed. 

M. 0. P. 

Appeal allowed. 


CALCUTTA HIGH COURT. 

Appral from Appellate: Degree No. 773 
OP 1916. 

April 20, 1918. 

Present-, — Mr. Jastioe Fletcher and Justice Sir 
Shamsul Huda, Kt. 

MAHARAJ BAHADUR SINGH— 
Plaintiff— Appellant 
versus 

Mahant BHAOAWAN DAS Shebait of 

ISWAR RAGHUNATfl DEB THAKUR 
— Dbfbndaht — Respondent. 

Bengal Tenaiicy Act (VIII B, C.o/1886), ks. 102 (dd), 
106— NuiY umlcr .<•. 106 — Dispute helween neighbouring 
yroprietom — Question for determination. 

In a salt under tJuj provisions of section 106, 
Bengal Tenancy Act, to luiicnd a Record of Rights 
in which tlie dispute is between t-wo iieiglibouriiig 
proprietors, and whieli comes witliin tlie provisions 
uf section 102 (dd), the only question hot weeni those 
rival proprietors that can bo gone into, is t ho question 
as to whicli of them was in possossion of tlie land 
in question at th(3 date of the final publication of the 
Record of Rights, [p* 782, col. 2.J 

Appeal against the decree of the Dis* 
iriot Judge, Birhhain, dated the 2Bth 
January 1916, reversing that of the Subordi- 
nate Judge of that district, dated the 7th 
December 1914. 

FACTS of the case appear from the 
judgment. 

Babu Bepin Behari Ghose II (with him Babu 
Uruhram Dos Ohuckrahartty) for the Appel- 
lant. — The suit was under section 106 of 
the Bengal Tenancy Act for correction of 
Settlement records after declaration 
of plaintiff's title to the disputed land. 
The plaintiff asked for a declaration that 
the disputed land entered in the 
finally published Record of Rights as ap- 
pertaining to defendant's village really ap- 
pertained to plaintiff’s village and that the 
jgjettlement record should be corrected accord* 


ingly. The disputed land was mainly waste 
land but a portioiij of it was cultivated for 
several years. There was a local investiga- 
tion by a survey-knowing Pleader Commis- 
sioner, who found that most of the dis- 
puted land belonged to the plaintiff’s vil- 
lage. The first Court gave a decree in 
favour of the plaintiff, holding that in case 
of disputed posse.ssion title settles the dis- 
pute, and as in the present case title was 
with the plaintiff so possession went with 
it. The lower Appellate Court reversed the 
decision of the fir.st Court and dismissed the 
suit. The lower Appellate Court held that 
all that the plaintiff could get, if successful 
in thi.g suit between rival landlords, was (1) a 
declaration that the Record of Rights was 
wrong in showing that at the time it was 
published the disputed land was in defend- 
ant’s possession as part of his village and 
not in plaintiff’s posaesfiion as part of his 
village and (2) an order directing an entry 
showing plaintiff as the landlord under 
section 107 (2) of the Bengal Tenancy 

Act. 

As regards the cultivated land, the 
lower Appellate Court says the Record 
of Rights raises a presumption that it 
was in defendant’s possession at the 
time of publication and the plaintiff 
has failed to rebut that presumption. The 
defendant being in possession of part of 
the disputed land and having claimed title 
to the whole of the disputed land and the 
plaintiff having notice of the defendant’s 
claim to the entire suit land (waste and 
cultivated), the Record of Rights was clearly 
right as to the possession of the land in 
suit. The lower Appellate Court dismissed 
the suit, holding that the first Court had 
misconceived the case entirely in treating the 
suit as one for declaration of title. 

The disputed laud being mainly waste 
land the suit comes under section 102, clause 
{jdd) of the Bengal Tenancy Act. The case 
reported as Mohunt Padmalav Ramanuja Dag 
V, Luhni Rani (1) was decided before the 
clause (dd) was inserted in section 102 of 
the Act. By this clause a change in the 
law has been introduced. When the case 
comes under this clause, the Court cannot 
decide the question of possession without 
going into the question of title See the 

(1) 13 U. W. N. 8. 
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remarks of Mr. Jastioe Coxe in Mohunt 
Padmalav liamanuja Bus v. Lukmi Rani 
(1), last paragraph. By the insertion of 
clause idd) the Legislature has made a 
change in the law and such questions of 
title between rival proprietors can now 
be gone into under the Act and in deciding 
such questions the Court must go into the 
question of title. 

In the oase reported as Mohunt Padmalav 
Ramanuja Das v. Lukmi Rani (l) there 
were tenants and the question was to whom 
the tenants roast pay their rents, but in 
the present oase there was no recorded 
tenant. 

Babu Uunada Gharan Sen (with him Babu 
SuTendro }lath Das Qupla), for the itespondent. 

All the decisions of this Court commencing 

from Mohunt Padmalav Ramanuja Dasy. Lukmi 
Rani (1) are in my favour. Though the 
deoisioii in Mohunt Padmalav Ramanuja 
Das V. Lukmi Rani (1) was before the in- 
sertion of the clause in section 102 

of the Bengal Tenancy Act, the decisions in 
Kali Suralari v. Girija Sankar (2), Ram 
Ghana ra Bhanj Deo v Nanda Nandanananda 
Deb (3) and Pran Krishna Saha v. Tr'Ji- 
lakhya Nath Chowdhury (4) are all decisions 
after the insertion of the clause i^dd) and 
in all these oases the decision in Mohunt 
Padmalav Ramanuja Das v. Lukmi Rani 
(1) has been followed. In the oase re- 
ported as Ramchandra Bhanj Deoy. Nanda 
Nandanananda Deb (3) it was argued that 
the decision in Mohunt Padmalav Ramanuja 
Dasy, Lukmi Rani U)wa8 wrong and should 
he referred to the Full Bench but that 
contention was disallowed. 

Babu Bf^pin Behari Ohose^ in reply. — The 
later decisions have blindly followed the 
decision in Mohunt Padmalav Ramanuja Das 
V. Lakmi Rani (1) which was before the 
insertion of the clause (dd), and in those 
decisions the significance of the clause (dd) 
has not been observed. The remarks of 
Mr. Jastioe Coxe at page 13, last paragraph, 
of 12 Calcutta Weekly Notes make it quite 
clear. 

JUDGMENT.— This is an appeal by the 
plaintiff against the decision of the learned 

(2) 11 Ind Cas. 184; 16 0. W. N.974. 

(8) 20 Ind. Gas. 298; 18 C. W. N. 938; 19 C. L 
J. 197. 

(4) 27 Ind. Cas. 883; 19 C. W. N, 911. 


District Judge of Birbhum, dated the 28th 
January 1916, reversing the decision of the 
Subordinate Judge of thj same place. The 
plaintiff brought the suit under the pro- 
visions of section 106 of the Bengal Ten- 
anoy Act to amend a Record of Rights. 
The dispute in this oase is a dispute 
between two neighbouring proprietors 
and, therefore, the oase comes within the 
provisions of section 102 idd). The learned 
District .Judge in this case has considered 
that having regard to the authorities in 
this Court, the only question between these 
rival proprietors that he can go into in 
a suit instituted under the provisions of 
sections 106 of the Bengal Tenancy Act 
is the question as to which of these two 
rival proprietors was in possession of the 
land in question at the date of the 
final publication of the Record of Rights. 
I think that the authorities in this Court 
do establish that. 1 have authorities begin- 
ning with the decision of Mr. Justice Woodroffe 
and Mr. Justice Coxe reported as Mohunt 
Padmalav Hamanuja Dus v. Lukmi Rani 
(1), and that decision is followed by the 
oases reported as Kali Sundari v. Oirija 
Sankar (2), Ramchandra Bhanj Deo v, Nanda 
Nandanananda Deb (3) and Pran Krishna 
Saha V. Traihkhya Nath Chowdhury (4). 
We are bound by these authorities and 
we content ourselves by simply saying 
that following those decisions the present 
appeal fails and mast be dismissed with 
costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Second Civil Appbal No. 98 of 19l7. 

December 18, 1917. 

Present: — Sir John Wallis, Kt., Chief 
Jastioe, and Mr. Jastioe Kumaraswami 
Sastri. 

GOTATAl VIGNESWABUDU— Plaintiff 
— Appellant 
versus 

TADANKl VENKATA SURYANARA- 
YANAMU RTHi ane another— Defendants 
— Respondents. 

Civil Procedure Code (Act V of 1908), m. 64, 78, 0* 
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XXif r. 89— SaJc in execution, setting aside of, effect 
of, on creditor claiming rateable distrihulicn — Decree- 
holder, 'ivhethcr can use attachment for execution of 
another decree — Alienation before re-allachtncnl, effect 
of. 

Where a sale is sot aside uiulor Order XXI, rule 8P, 
Civil I'rocodurc Code, the result is that there are uo 
assets realised under which f)thor creditors of the 
j ad jfmciit- debtor can claim rateable distribution. 

Mina Kumari JHOi v. liijoy Singh Dudhuria, 40 Jnd. 
Cas. 242} 44 C 6b2; 32 M. L. J. 425: 1 P. L. W. 426; 21 
G. W. N. f 85; 6 h. W. 711; 21 M. L. T. 244; 16 A. L. J. 
382; 25 C. J. J. 508; 19 Bom L. K. 424; U9l7j M. W. 
N. 47«; 44 I. A. 72 (P. 0.), followetL 

The attaching docrcodiohler in such a ease can- 
not use the attachment for the satisfaction of other 
<lecrees obtained by him. He can only bring the 
property to sale a second time, if there has been 
no alienation of it by the judgment-debtorin the 
meantime. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Guntur, in Appeal Suit No. 39 of 1916, 
preferred against the decree of the Court 
of the Additional District Munsif, Tenali, 
in Original Suit No. 231 of 1915. 

Messrs. B. Narasimha Ilow and N. 
Rama Row^iar the Appellant. 

Mr. r. Harnadoss, for Respond* 
ent No. 2. 

JUDGMENT. — In this case the 2nd 
defendant attached the suit property in 
execution of a decree and brought it to 
sale. The sale was set aside under Order 
XXJ, rule 89 of the Civil Procedure Code. 
The result of setting aside the sale was 
that in accordance with a recent decision 
of the Privy Council in Mina Kumari Bihi 
V. Bifoy Singh Dudhuria (1) and a recent 
Full Bench decision which followed it. No 
assets had been realised under that attach* 
ment against which other creditors could 
claim rateable distribution under section 64 
of the Code. 

The 2nd defendant’s claim against 
the suit property was satisfied by 
the deposit pursuant to rule 89, but the 
decree was not fully satisfied and a 
particular sum has subsequently accrued as 
interest. 

Assuming that the 2nd defendant, the 
attaching creditor, bad the right to bring 
the property to sule a second time in 
satisfaction of that balance, that has not 
been done; if it were done, that sale could 

(I) 40 Ind. Cas. 242; 44 C. 662; 32 M. L. J. 1 
P. L. W. 426; 21 C. W. N. 686; 5 L. W. 7iJ, 2i M. 
L. T. 844; 16 A. L. J. 382; 26 0. L J. 608; 19 Bom. 
L. E. 424; (1917) M. W. N. 473; 44 L A. 72 (P. 0.). 


again beset aside on payment of the balance 
and other charges provided for in the rule. 
No assets have been realised under this 
attachment against which the 2nd defendant 
is entitled to proceed in respect of another 
decree which he has obtained. If the 2nd 
defendant wishes to bring this property to 
sale, he must attach under that other 
decree and bring it to sale. But then he 
would he met by the objection that the 
sale to the plaintiff was prior to that 
attachment. The circumstances very much 
resemble the circumstances of the Privy 
Council case. In both the cases, the attach- 
ing decree- bolder was seeking to make use 
of the attachment for the satisfaction of 
some other debt when there had been no 
sale and no realisation of the assets under 
the attachment. On the other band there 
has been an alienation to a third party, 
which is good against any subsequent 

attachment by the 2nd defendant. In the 
result we allow the appeal, reverse the 

decrees of the lower Courts ahd remand 

the caee to the District Munsif for dis^ 
posal on the first issue. Costs will 

abide. 

M. C. P. 

Appeal allowed) 

Case remanded. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 3202 
or 1913. 

March 5, 1918. 

Presenix — Mr. Justice Richardson and Mr. 
Justice Walmsley. 

PURNA CHANDRA PAL and others— 
Defendants — Appellants 
versus 

BARADA PRASUNNA BHATTAOHAR* 
j£E— Plaintiff — Respondent. 

Limitation Jet {IX of 1908), 8ch, I, Art, 148, applu 
cahility of, to suit for redemption of charge--^ Transfer of 
Property Act {IV of 1882), s. 96-Co^mortgagor redeem^ 
ing mortgage — Charge O’n shares of other co-mortgagors 
— Possession of co-mortgagor, ^whether adverse to 
others. 

Article 148 of the Limitation Act does not apply 
to a suit to redeem a charge which one of several 
mortgagors redeeming the mortgaged property has 
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Tinder section 96 of tlie Transfer of Property Act on 
tlio shares of the other co-iuortgagors. [p. 785, col. 2j 
p. 786, t?ol. 1.] 

Vamdeo v. Balaji, 20 B. 600; 4 Bom. L. U. 178, 

followed. * XT 

Af^hfaq Ahviadx, Waxir A//, 14 A. ];A. W. N. 
(1891)211; 11 A. 423;7 1nd. Doc. (n. s.) 373 atid 
Khiali Bam v. 'I'aik Ram, 36 Ind. Oas. 452; 38 A. 540; 
14 A. L. .1. 834, not followed. 

Three hrol hors V , G. and K. were the joint tm'nors of 
a taUq wliich they had iiiortgafifed. A., in execution of 
jt decree against two of the brothers, D. and O., 
having purchased the taliiq, redooined the mortgage 
and obtained possession of the lauds through Court. 
Subsequently he procured from the superior landlord 
a settlement of the Avhole taluq ii\ his favour. The 
linally publislied Record of Kiglit.y contained an entry 
showing tliat tha hiliiq was in exclusive possession 
of A. by virtue of the sale-certilicate he had obtained 
at the execution sale; 

Held, that A having redeemed the mortgage 
obtained a charge on the share of th(? third brother 
K, hy virtue of section 95 of the Transfer of Propei-ty 
Act, blit that his possession of the ialiiq, having 
regard to what haiipsiied subsequent to his redemp- 
tion of the mortgfige, was not the posses.sion of a 
co-sharer of K. but was in exclusion of AT. and adverse 
to him. [p. 786, col. 2. j 

Appeal against the decree of the Subordi- 
nate Judge, Ist Court, Chittagong, dated the 
30fch July 1913, modifying that of the Munsif, 
Fatiokcheri, dated the 29th June 1912. 

FACTS appear from the judgment. 

Babu Ram Dayal Be, for the Appellants. — 
If the mortgage is redeemed, it is extin- 
guished, It must be redeemed as a whole. 
The lower Appellate Court by applying 
sections 9i and 100 of the Transfer of 
Property Act has made a new case for the 
plaintiffs. Even assuming that the lower 
Appellate Court is competent to do so, it 
ought to have considered the question of 
limitation. 

Section 100 of the Tranfefer of Property Act 
does not make Article 14S of the Limitation 
Act of any application to the facts of the 
present case. Article 144 of the Limitation 
Act is applicable here. I rely on Vasudev v. 
Balaii (l)f Kishen Joshi y Budhanand 
Jgshi (2) and Vithal v. Binkarrao (3). 

[Richardson, J. — The case of Vasudev v. 
Balaji (1) is in your favour, the facts are 
siiuilar.l 

Jai Kishen Joshi v. Budhanand Joshi (2) 
is also in my favour. The facts in Nidhiram 
Bandopadhya v. Sarhessur Biswas (4) are 
not similar, there Article 132 was applied. In 


(1) 26 B. 500; 4 Bom.L. R. 178. 

(2) 34 Tnd. Cas. 244; 38 A. 138; 14 A. L. J. 41. 

(3) 3 Boin. L. R. 686. 

(4) 6 Ind. Cas. 877; 14 C. W. 439. 


no case is the period of limitation more than 
12 years. The question of limitation was taken 
in the first Court and there was an issue to 
that effect, but it was not pressed. If it 
was treated as a charge, the learned 
Subordinate Judge in the Court below 
ought to have decided the question of 
limitation. The plaintiff’s suit is 

clearly barred by limitation. 

Babu Jogesh Chandra Roy (with him Babu 
Bhirendra Lai Kastgir), for the Respond- 
ent. — The question of limitation was not 
pressed at the time of argument in the 
lower Courts. The appellant cannot take the 
point now. That it was not taken there 
might depend on many oireum stances. If 
the point was taken, then the facts would 
have been gone into. The po.sse8sion of 
the defendant might not be adverse. 
Whether it was adverse or not is a question 
of fact as well as of law. A question of 
law which involves consideration of facts 
cannot be taken for the first time in second 
appeal. 

[Richardson, J. — The Bombay case is 
against you.] 

The Bombay case would not apply to the 
present case because Sir Lawrence Jenkins 
says at page 504^ : So it depends on many 
circumstances.” 

I rely on Ashfaq Ahmad v, Wazir Ali (5). 
Article 148 would apply to the present case. 
Why should the period of 60 years be out 
down to 1 2 years P The recent case on the 
point is Khiah Ram v. Taik Ram (6). There 
is no Calcutta case on the point. There are 
earlier Bombay oases, Ramchandra Yashvant 
V. Sadashiv Abaji (7), Faki Abas v. Faki 
Nuruddin ( 8 ), and a Madras case, Moidin 
V. Oothumanganni (9). 

[Richardson, J. — The principle there laid 
down is different.] 

However, this is a new point and a pew 
point cannot be raised here for the first 
time in second appeal and there are oases on 
this point. 

JUDGMENT. 

Richardson, J. — This appeal arises out 
of a suit to redeem and recover possession of 

(5) 14 A. 3; A. W. N. (1891) 211; 11 A. 423; 7 Ind, 
Dec. (n. 8.) 373 (F. B.). 

(6) 36 Tnd. Cas. 452; 88 A. 540; 14 A. L. J. 834. 

(7) 11 B. 422; 6 Tnd. Dec. (n. b.) 276. 

(8) 16 B. 191; 8 Ind. Dec. (n. s.) 605. 

(0) 11 M. 416; 4 Ind. Doc. (n. 8.) 291. 

Rage of 26 *’ ^ 



Vol. XLV] INDIAN OASES. 785 

PITRNA CHANDRA PAL V, DARADA PRASUNNA BHATTACHARJEE. 


a certain Talak. The facts are as follows: 
The Talak originally belonged to three 
brothers Dhaniram, Gnradas and Kailaah. 
In the year 1249 M. E. (1887) the Taluk 
was mortgaged by the three brothers to 
defendant Ko. 1, Abldulla. On the 7th 
May 1890 a person of the name of Akbar 
All purported to purchase the whole Taluk 
in execution of a decree against Dhaniram 
and Gurudas. On the 6th April 1892 
Akbar Ali redeemed the mortgage of 
Abidulla. Having done so, on the 19th 
April 1892 he obtained possession of the 
land through Court. On the 15th September 
18^)3 he further procured from the superior 
landlord a settlement of the whole Taluq 
in his favour. The Record of Rights, which 
was published in the year 1898, contains an 
entry showing that the Taluk was then in 
exclusive possession of Akbar Ali under 
and by virtue of the sale-certiticate in hts 
name. On the 5th January 1902 Akbar 
Ali’s sons granted a Raiyati lease of the 
land to defendant No. 2 and on the 10th 
January 1907 they sold the superior right 
to defendant No. 9. On the 25th September 
1907 the plaintiff purchased the right of 
Kailash, one of the original owners of the 
Taluk whose interest did not pass at the 
sale in execution of the decree obtained 
by Akbar Ali. On the 7th June 1911 the 
plaintiff brought the present suit claiming 
the right, as I have said, to redeem the 
defendant No. 9 and to recover possession 
of the land. In the Trial Court the case 
appears to have been discussed and decided on 
the footing that the plaintiff was claiming a 
right to redeem the mortgage in favour of 
Abidulla. The learned Munsif found that 
on that footing the plaintiff was only 
entitled to redeem as against the defendant 
No. 9 a one-third share of the Taluk on 
payment of a proportionate amount of the 
mortgage’debt. The Munsif further held 
that the plaintiff was not entitled to eject 
the defendant No. 2, being apparently of 
opinion that the defendant No. 2 had a 
right to remain in possession on the principle 
laid down in the ease of Btnad Lai Pakrashi 
V. Kalu Pramantk (10). 

From the Munsif’s deoree the plaintiff pre- 
ferred an appeal to the lower Appellate 
Court and there was also a cross-objection 

(10) 20 0. 708s 10 Ind. Deo. (n, •.) 477. 

60 


on behalf of the defendant No. 9. The 
learned Subordinate Judge dealt with the 
case on a somewhat different footing. He 
held, in my opinion, rightly that on the 
redemption of the original mortgage by 
Akbar Ali that mortgage came to an end 
and ceased to exist. Applying section 95 
of the Transfer of Property Act, be held 
that Akbar Ali became entitled as against 
Kailash to a charge on a one-third share 
of the land in respect of the latter’s one- 
third share of the mortgage-debt, and that, 
by paying that share of the debt, Kailasb, 
or the plaintiff in right of Kailasb, was 
entitled to redeem the charge. In regard, 
therefore, to the plaintiff’s claim as against 
the defendant No. 9, the learned Subordinate 
Judge arrived by a different process at 
the same result at which the learned 
Munsif had arrived. In regard, however, to 
defendant No. 2, the learned Subordinate 
Judge took a somewhat different view of 
the facts and held that defendant No. 2 
was not entitled to remain in possession. 
By his deoree the Subordinate Judge 
varied the deoree of the first Court by 
directing that the plaintiff should recover 
Khas possession of a one^third share of the 
Taluk by ejecting the defendant No. 2, 

The defendants Nos. 2 and V have appealed 
to this Court and on their behalf it is argued 
that the Subordinate Judge, though he 
may have correctly appreciated the legal 
position, was not entitled to decide in 
favour of the plaintiff without considering 
the question of limitation. On that question 
the learned Pleader for the appellant relies 
on the decision of the Bombay High 
Court in the case of Vasudev v. Balaii 
(1). It was held there in oiroum- 
stances somewhat similar to the present 
that Article 14S of the Limitation A^^ wes 
inapplioable to a suit for the redemption of 
a mere charge and, apparently, that in 
default of any other Article such a suit 
would be governed by Article l44. For the 
plaintiff, on the other band, reference has 
been made to the decision of a Full Bench 
of the Allahabad High Court in the case 
of Askfaq Ahmad v. Waztr Ali (5) and to 
the decision of a Division Bench of the same 
Court in the case of Khiali Ram v. Taik Bam 
(6). The view expressed in these cases 
appears to be that a suit of this nature 
comes within Article 148 and may be 
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brought within 60 years from the date 
when the original mortgage became redeem- 
able. According to that view the present 
suit would no doubt be in time. With 
great respect, however, it appears to me 
that the view taken in the Bombay case is 
more consistent with the language of 
sections 95 and ICO of the Transfer of 
Property Act and the language of Article 
148 of the Schedule of the Limitation Act. 
The Transfer of Property Act draws a clear 
distinction between a charge and a mortgage, 
and it is diflfioult to interpret the word 
^mortgagee’ in Article 148 as including a 
charge. If Article 148 has no application 
then this suit is prirna facie out of time. 
It was certainly brought more than twelve 
years from the date when the charge came 
into existence and more than twelve years 
from the date when Akbar Ali obtained ex- 
clusive possession. 

It has been argued, however, for tlie 
plaintiff that in the Trial Court, though 
the (luestion of limitation was made the 
subject of one of the issues framed for 
the purposes of the trial, the learned Munsif 
stated that the point had not been pressed 
at the time of the argument. It is sug- 
gested that as the point turns partly on 
a matter of fact, it cannot now be liaised. 
The reason, however, why it was not pressed 
seems to be that in the Trial Court, the 
parties dealt witli the case on the footing 
that the legal position was such that the 
relevant Article could only be Article 148. 
If the period of limitation be 60 years, 
then there is no room for argument on thtf 
point. Ifi however, as the Subordinate 
Judge held, the right to redeem must be 
referred to the charge instead of to the 
mortgage, the question of limitation 
assumes another aspect. The learned Pleader 
for the plaintiff says that the learned 
Subordinate Judge made a case for the 
plaintiff which he had not made him.self. 
But that is not so. The Subordinate Judge 
merely applied the law as he understood 
it to the facts on which the plaintiff’s 
claim was based. As the plaintiff’s success 
now depends entirely on his right to redeem 
the charge, he cannot take the advantage 
of that position without also accepting its 
disadvantage. 

The question then remains whether 
^khar Ali, after ho obtained possession of 


this Taluk in the year 1892, 19 years 

before the present suit was brought, was 
in adverse possession of the land as against 
Kailash. The learned Pleader says that 
by his purchase of the interests of Dhani- 
ram and Gurudas he became a co-sharer 
or partner with Kailash in the mortgaged 
property. That is so, in a sense. But 
there is no suggestion that there was any 
particular connection between him and 
Kailash. They were not co-sharers in the 
ordinary sense of the word and having 
regard to the title which the sale- certifi- 
cate purported to give him and what sub- 
sequently happened to the settlement which 
he obtained from the superior landlord and to 
the entry in the Record of Rights, in my 
opinion there is no room for the sugges- 
tion made, i e., that the possession of Akbar 
Ali was as a co- sharer also the possession 
of Kailash. On the contrary it was a 
possession exclusive of Kailash. 

This litigation has lasted for a number 
of years and as the Courts below have not 
found on this issue whether Akbar AH’s 
possession was or was not adverse as against 
Kailash, it is open to us under section 
103 ot the Code of Civil Procedure to 
decide the issue ourselves. Speaking for 
myself, I have no doubt in the circum- 
stances as to what the finding ought to be. 
In my opinion the suit is barred by 
limitation. 

I should, therefore, allow this appeal and 
dismiss the suit. The plaintiff must pay 
the costs of the defendants Nos. 2 and 9 
throughout. 

Walmsley, J. — 1 agree. 

Appeal allowed. 


MADRAS HIGH COURT. 

CiYii:, Appeal No. 65 of 1908. 
November 23, 1917. 

Present: — Mr. Justice Abdur Rahim 
and Mr. Justice Oldfield. 

Raja VISWANADHA VIJIA KUMARA 
BANGAROO THIRUMALAI SOURI 
NAICKifiR — Dependant No. 1 — 
Appellant 
versus 

R. G. ORR AND OTBER8— .Respondents. 
Contract Act (IX of 1872 ), «. 7 ^*, sco^>e of'-^Act donQ 
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p-nmarily for doe-r^)f benefit incidentally henefdiny 
another — frrufution channel^ reiuir q/, banchting hidh 
repairer and ilord party — Contribution, claim Jor--^ 
Rejuftal of defatnlant to jiag for repaii>- -Chftryef 
enforcvahilitij ne-^liniitatiou Act {^IX of 1908), Sch. /, 
ilWs. 61, I20--Itcgnl(ition XXVIT of 1802, «. 32— 
Collect ton uf cotit of repairs htj Collector, ejfecf of, 

Soctinii 70 of tlio Contmct Act docs not iipply t«» 
cases where a porson does an act for his o^vii benefit 
and that act incidentally beiKdits his iioijrlibonr or 
any other person. In such cases tlie luf f or need not 
pay for the ('xtcMii of f lu.* benefit derived 1)V him from 
the net. fp 789, col. l.J 

A person claiming coiitribiitioii fr<Jin another iiiidtT 
section 70 of the Conf ract. Act must prove that he 
did some nef for the IsilftM*. An act enunot he 
doHcribed ns done by one p(?r8on for nnothor, iinlos'S 
it can ho shown that, but for the exislence of that 
other’s interest, it w'ould not have been done. [p. 792, 
col. 1.] ^ 

PlaiiitiiTs, the hfs.sees of tlie Sivugangu Zeinindnri, 
e.vociited certain m*eessary repuira to a tank which 
irrigated their hinds and the defondaiit**’ lands 
and also the lands of other ])ersoiis. B<?foro coiii- 
innncing the repairs the}' intimated to defendants 
their intention to do so and ctilled upon them to liear 
their rateable siiai*o f»f the cxjmmiscs. Defendants 
n^plicd that they did not xvaiit the repairs andi'cfused 
t<» ])uy any portion of th(< oxjteiisos. The phiiiitiffs, 
however, conijdefod iluj repairs, and iiled the present 
suit for coiitrihiitioii against the defendants, relying 
on section 70 uf ilie Coufraof. Art. They prayetl 
alflo that the amount that may be decreed to them 
may be made a charges on the defeudaiif^s* propertii^s: 

Held, (1) that as the rei)airs were executed l>y tlie 
plaintiffs mainly for their own honefit, though tlu? 
defendants W'crealso incidentally beiiefil.ed by them, 
the lattei* wens not liable for a jnaiportionate share 
of the expenses under sectitni 79 of the Coutmet 
Act; fp. 789, col. I.] 

(2) that, even if defendants Avere liable, plaintiffs 
were not oiititIcMl to a charge on their imniertv: I p, 

791, col. 2.J I » LI 

Jiajuh of VIziaiMiyram v. liajnh Sctnu'hcia Su/ua- 
eekhararaz, 26 M. 6S6, distinguished. 

(3) tliat Article 120 and no!/ Article 61 of the 
Limitation Act was applicable to tin; case. [p. 791, 
col. l.J 

Per /.—Article 61 of the Limitation Act can 

bo applied to cases under section 70 of the Contract 
Act where tlio payment made by the plaintiff pro- 
duced an iinnied in to benefit to the defendant, as in 
cases of })uymcnts of (.lovernmeni iwonuo or of 
deci*oe aiiiomits, hut the Article will not apply w'hcn 
the benefit will only arise at a sulisequeut stage 
and plaintiff’s cause of action ivill not be complete 
until that s(ibser|iiGiit stage is roaelu^d. To such 
cases Article 120 must be applied, [p. 793 , col. 2.] 

Ver Ahdur Jiahim, J, — The fact that the Collector 
has levied some portion of the expenses for repairs 
from defendants by coercive process undei* section 32 
of Regulation XXVII of 1802 will not affect their 
non-liability under section 70 of the Contract Act. 
[p. 789, col. 2.] 

Appeal against the decree of the Court of 
the Subordinate Judge, Madura (East), in 
Original Suit No. 53 of 1905. 


OASES. 787 

ORR. 

Messrs. C. 8. Qovindaraja Mu laliar^ 0, S. 
Vencatarhariar and N. IL K, Thaihachariar^ 
for the Appellant. 

Messrs. K. Srinivasa Aiyangar^ T, B. Fen- 
catrana Sastri and S, R, Muthuswami Aiyar^ 
for the Kespoijdents. 

This appeal and the memorandum of oross- 
objeotions put in by respondents Nos. 1 and 
2 coming on for hearing on the 20th, 2l8t 
and 22nd November 1917, and having stood 
over for consideration till this day, the Court 
delivered the following 

JUDGMENT. 

Abddk Rahim, J, — This appeal is from a 
decree of the Subordinate Judge of Madura, 
by which he directed the defendants to pay 
a sum of money as compensation for the 
benefit enjoyed by them as a result of 
certain repairs executed by the plaintiffs 
to a tank called Marnad Tank situate in 
the Sivaganga Zemindari. The defendants 
are Inamdars of a village called Felliknriohi 
and, admin ittedly, this tank is the source 
of irrigation for that village and also a 
number of Ayan and Devastanam villages. 
Vellikurichi is what is called hjimdam loam. 
It was granted prior to the Permanent 
Settlement to a descendant of Tirumal Naick 
and is held rent-free. The first ground of 
the claim is based on section 70 of the 
Centraot Act. Sivaganga Zemindari is now 
in the possession of the plaintiffs who are 
lessees, and their case is to the effect that 
the tank which is a common source of supply 
to the Ayan villages as well as to Vellikurichi 
was badly in need of repairs, the bund, 
in more than one place, had been worn out 
and the sluices were not in order. It was 
necessary for the maintenance of the tank 
in proper condition that considerable repairs 
should be executed. The finding of the 
Subordinate Judge is that the tank was, 
as a matter of fact, in need of repairs and, 
as a result of the repairs, it has been re« 
stored to its proper capacity and even im- 
proved. Vellikurichi has benefited by these 
repairs just as much as other villages, and 
the Subordinate Judge also finds that, were 
it not for the repairs, the tank would have 
gradually gone into ruins. The plaintiffs 
sent a notice to the defendants that repairs 
were necessary for the maintenance of the 
tank in proper oonditiun and also a copy 
of the estimate, claiming that the defendants 
were liable to contribute to the cost iu 
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proportion to the land wliioh was caltiyated 
with water from the tank. The defendants, 
in reply, denied their liability and, in fact, 
said that they did not want any repairs to 
be done to the tank, so far as they were 
oonoerued. The plaintiffs, however, proceeded 
with the repairs, the cost of which has 
amounted to Rs. 14,000 and odd. 

There can be no dnubt that, as a result 
of the repairs, the tank has been improved. 
The plaintiffs have not only repaired the 
tank but they have improved the sluice and 
put in a regralator under look and key for 
the purpose of regulating the discharge of 
water from the tank. The Subordinate Judge 
has held the defendants liable for a pro- 
portionate share of the expenses of the 
repairs, but that, so far as the repairs to 
the siuioe are conoerued, they could 
nut be said to be for the benefit of the 
defendant and he has disallowed the cost 
of those repairs. The memorandum of crrs.s- 
objeotioiis mainly relates to the cost of repairs 
to the sluice. 

The question we have to consider in this 
case has a fairly long history, going as fur 
back as 18:^0 or so. On going through the 
entire evidence both oral and documentary, 
one fact seems to he clear, namely, that the 
Inamdars have all along been refusing to 
pay anything for the repair of the tank. 
I shall have again to refer to that matter 
later on. So far as the application of section 
70 of the Contract Act is concerned, it 
must he taken to be proved that the de- 
fendants never authorized the plaintiffs to 
execute the repairs at their cost and never 
assented to payment of the expenses. I 
may assume for the purpose of argument, 
so far as this question is concerned, that 
the defendants did in fact enjoy the benefit 
of the repairs done by the plaintiffs. But 
that is not enough to bring the case within 
section 70. This section has been the 
subject of interpretation in a number of 
oases in this Court beginning from Damodara 
Mudaliar v. Sec^etavy of State (1), 
and it could not be raid that the rulings 
have been consistently uniform on every 
point. But the weight of the decisions 
undoubtedly preponderates in favour of the 
views expressed by ^unro and Sankaran 

(11) 18 M. 88; 4 M. L. J. 205; 6 Ind. Dec. (n. n.) 

4:o. 


Nair, JJ., in Ytigambal Boyee Ammani Aunmal 
v. Naina Pillai Markayar (2) and by 
Sankaran Nair and Spencer, JJ., in Rajnk of 
Pittapur Secretary of State iS . In those 
oases, the scope of the section has been 
fully discussed. That section says: Where a 
person lawfully does anything for another 
person, or delivers anything to him, not 
intending to do so gratuitously, and such 
other person enjoys the benefit thereof, 
the latter is bound to make compensation 
to the former in respect of, or to restore, 
the thing so done or delivered’’. In this 
case, there can be no doubt that the act 
of the plaintiffs was lawful. The next 
element that has to be proved by them 
is that they did the act, the c>)mpen8atioii 
for which they claim from the defendants, for 
the defendants. It has further to be proved 
that they did not intend to do what they have 
done gratuitously and this, we may take it, 
has been amply proved and is not disputect. 
The last condition that has to be satisfied is 
that the defendants should have enjoyed 
the benefit of the act. As regards this, 
it is laid down, in the two cases already 
referred to, that the person who is sought to 
be charged must have the option of refusing 
or adopting the benefit. But on this point, 
there seems to be some difference of opinion. 
Ayling and Tyabji, JJ, in SapiharUhi Ueddiar 
V. Secretary of State for India (4) appear to 
have doubted whether that view of the law 
is correct. It is not, however, necessary 
for us in this case to go into that question. 

1 think that the plaintiffs have failed 
to bring their case within section 70 by 
failing to prove that they did the repairs 
for the defendants. The irrigation of their 
own villages also depends as much upon the 
maintenance of this tank as that of Yelli- 
kuriohi. The extent of land irrigated in 
the Ayan villages is more than three times 
that of the wet land of Yellikurichi. So 
they had undoubtedly a preponderating 
interest in the maintenance of the tank. 
The tank is situated in the plaintiffs’ 
Zemindari and they are the owners of the 
soil and the tanks. There is nothing in 
the terms of the notice which the plaintiffs 

(2 3 Ind. CuK. 110; 38 M. 15; 6 M. L. T. 162; 19 M . 
L. J. 489 . 

«3) 25 Ind. Cas. 783; 16 M. L. T. 876. 

(4) 28 Ind. ( as. 309; *«8 M L. J. 384; 17 M. L. T. 
234; 2 L, W. 329; (1916) M. W. N. 256. 



INDIAN 0ASB5. 


789 


7ol. XLV] 

VISVVANOHA VJJU K OMAHA HANGAROO t\ G. R. ORR. 


gave to the defendants or in any other 
evidenoe to show that the plaintiffs were 
ezeoating the repairs for the benefit of 
the defendants. The fact that it is this 
tank which irrigates their own land and 
that land is maoh larger in extent than 
the wet lands in Vellikariohi village would 
suggest that when they executed the repairs, 
they did so for their own benefit. If they 
did not keep the tank in order, their lands 
would suffer and we have not been referred 
to any circumstance which would suggest 
the inference that they wanted to repair 
the tank not primarily for the benefit of 
their own lands but for the benefit of the 
defendants* lands. The natural inference is 
that as they had to repair the tank in 
order to cultivate their own lands, and did 
so for that purpose, no doubt the repairs 
would inevitably and incidentally also benefit 
the defendants’ “lands”. But that in itself 
would not show that the plaintiffs’ intention 
in executing the repairs was to benefit the 
defendants. The law is not that, when a 
person does any act for his own benefit, 
and that act incidentally benefits his neighbour 
or any other person, that neighbour or other 
person must pay for the extent of the benefit 
he derives from the act. That certainly 
is not the scope of section 70 and we 
have not been referred to any authority 
that, apart from all question of intention 
of the person who seeks to charge the de- 
fendant for the benefit which he has derived 
from a certain act of his, the defendant 
would be liable, if the act happens to 
be beneficial to him. That, at any rate, 
is not the scope of section 70, and none 
of the oases which have been referred to 
at tbe Bar have in any way minimised the 
importance of the condition that tbe act 
must be done for the benefit of the defendant. 
This proposition has never been doubted, 
though in some oases the question did not 
really arise, for instance, where payments were 
made in discharge of arrears of Government 
revenue by a co owner of the property or 
by any other person interested in making 
the payments. To oases of that class which 
have been brought to our notice, section 69 
would apply. 

The history of the present case is this. 
The documents show that before 1820, the 
Sivaganga Zemindar used to receive a 
certain periodical payment from tbe Inamdars 


in the shape of Kulavettu,that is to say, annual 
payment in connection with the digging of, 
or repairs to, the tank. This appears from 
Exhibit Ilf. However by iS52, the demand 
made by the Zemindar was not for any 
Kulavettu but for the defendants* share of 
the cost of repairs, which is something 
quite different from Kulavettu. There is 
nothing whatever to show that at any 
time, the Inamdars acceded to this demand. 
Only once in 1854, the Court of Wards, or 
rather, the Collector, who was in charge of 
the Zemindari at the time, though it does 
not clearly appear in what circumstances, 
did, under section 32 of Regulation XXVil 
of 1802, realise a certain sum of money in 
connection with the repairs to the tank. 
That section deals only with the payment of 
Tuccavy or of advances of money for repairs 
of tanks. The plaintiffs now seek, not to 
recover any advance of money made for 
repairs, but to enforce contribution towards 
the cost of repairs already executed without 
authority from the Inamdars. Section 32 
of Regulation XKVII of I8 j 2 would have 
no application to the present claim of the 
plaintiffs. If, therefore, the Collector 
attached the property of the Inamdars and 
under coercion of such process realised any 
proportion of t!.e costs of repairs executed 
by the Zemindar, he clearly acted beyond 
the powers given to him under section 32 
of the Regulation. If, on the other hand, 
the provisions of the Regulation were pro- 
perly enforced, that is to say, in order 
to realise tlie advances made by the 
Zemindar or by the Government, then such 
enforcement can in no way support the 
present case of the plaintiffs. So I do not 
think that the plaintiffs now in any 
way rely on what the Collector realised in 
1854 under coercive process. Jt is con- 
ceded that that was the only time when 
any money was actually realised, so far as 
the evidence goes, from the Inamdars in 
connection with any repairs to the tank. 
But the Inamdars have throughout been 
protesting against any obligation to pay 
anything for repairs done against their 
wishes or without their consent. 

Then certain accounts have been pro> 
duoed of the year 1880 and thereabouts. In 
one or two instances, a small sum of money 
is shown as due from the Inamdars rf 
Velliknriohi on account of repairs to this 
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tank. But it is not proved by any 
evidence that anything was paid on this 
aooount by the Inamdars. The evidence, 
both oral and documentary, shows clearly 
that there had been repairs done to this 
tank since 1854. There is a body of 
evidence to this effect of witnesses, whom 
I do not find any reason for disbelieving, 
and the accounts produced by the plaintiffs 
themselves corroborate that evidence. One 
witness says that, sometime ago, repairs 
which cost about Rs. 2,CC0 were executed. 
If, as a matter of fact, the Zemindar was 
conscious that he had a right to levy 
contribution for repairs or at any rate that 
he had not lost that right if he had it at 
any time, it is not conceivable that since 
18S4 to the date of the present suit, he 
would not have made any serious attempt 
to realize the share of the defendants’ 
liability. In fact, the result of the entire 
evidence is that, at no time, the Inamdars 
either actually paid anything for the repairs 
or that their liability for such repairs was 
ever established or admitted. I have 
already pointed out that what the Collector 
did under section 32 of Regulation XXVII 
of 1802 is of no importance in the absence 
of clear evidence as to the circumstances 
in which the money was realised, and so 
far as it appears, his action does not seem 
to have been authorised by the law. 

Then the plaintiffs sought to base their 
case on a general custom, to the elTeot that 
every village held under a Zemindar by 
way of Inam or similar tenure is liable 
to contribute to the cost of repairs done to 
their sources of irrigation, whether tanes 
or channels. The evidence that we have 
on record falls far shoit of establishing 
any such general custom. We have been 
referred especially to the accounts main- 
tained by the Zemindar and produced by 
the plaintiffs, Exhibits F, G, H and M 
series They do not extend lower down 
than 1886, and it is not possible to extract 
from these accounts sufficient particulars 
upon which one could 6nd with any amount 
of certainty that a custom such ns that 
alleged prevailed in the Zemindari. We 
ought to know much moic about the 
circumstances in which the payments were 
made by the different inamdars or holders 
of Devastanam and other villages. It is 
not even clear that, such payments as 


were made were not made voluntarily or 
under contract. It is not shown at what 
rate the contributions were made, or on 
what basis. We do not know anything 
about the conditions of the tenures of the 
villages from the proprietors of which 
these contributions towards the cost of 
repairs, either to channels or to tanks, 
were received. Unless these points are 
cleared up, it could not be said that any 
custom has been established. Then it is 
remarkable that, so far as Vellikuriohi 
is concerned, there is only a single instance 
which has been already alluded to in 
which a small payment is shown as due 
from the Inamdars. 1 cannot, upon the 
evidence in the case, hold, whatever else 
the accounts of the Zemindar might show 
in this connection, that the Inamdars either 
agreed to make any such payment or did 
in fact make it. Whatever might be the 
case with the other villages shown in the 
accounts, they certainly do not make out 
a case against Vellikuriohi. Even if it 
be taken to be sufficiently established that 
a general custom exists in the Zemindari 
such as is contended for by the plaintiffs, 
the evidence and the circumstances above 
alluded to indicate that, so far as Velli- 
kuriohi is concerned, the custom has lost 
its force for a very long time if it ever 
applied to it. In this oonueotion, I may 
refer to what happend in the lower Court 
with respect to the evidence adduced by 
the plaintiffs to prove a general custom. 
It is stated in paragraph 3S of the judg- 
ment, from which it would appear that 
the Subordinate Judge at one stage of the 
trial formed an opinion that a general 
custom had been proved by evidence adduced 
by the plaintiffs, and he intimated to the 
plaintiffs that it was unnecessary for them 
to encumber the record with further docu- 
ments in support of the alleged custom. 
Such an observation on the part of the 
Subordinate Judge was unjustified, as it 
might have had the effect of deterring the 
plaintiffs from adducing all the evidence 
they had on the point. But whether they 
were in fact so deterred and whether any 
further evidence which they were in a 
position to adduce would have improved 
their case, is not at all made clear. No 
application has yet been made to us to 
admit into evidence any documents wrong 
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folly rejected by the Subordinate Jadj?e; 
nor is the learned Yakil for the respondents 
able to state what the materiality is of the 
evidence which the respondents mifirht have 
produced. None of the documents are here. 
And the only inference I can draw from 
what has happened is that it did not strike 
the respondents or their Pleaders that any 
further evidence which they could have 
produced would have improved their position 
so far as the question of custom was con- 
cerned. I hold that the plaintiffs have 
failed to make out their right. 

The question relating to limitation discuss- 
ed at the Bar does not arise, but 1 may 
state that it is difficult to see how Article 
61 of the Limitation Act has any applica- 
tion to the facts of the case. Under sec- 
tion 70 of the Contract Act, the plaintiffs 
would have no cause of action merely 
because of their having incurred expenses 
in executing the repairs. It has to be 
further made out that the benefit of those 
repairs was enjoyed by the defendants. 
Both the elements must be pre.sent in order 
to constitute a cause of action, that is, the 
incurring of cost by the plaintiffs and the 
enjoyment of the benefit by the defendants. 
Article 61 applies to oases of money 
payable to the plaintiff for money paid for 
the defendant and time runs from the date 
when the money is paid. But here it 
cannot be said that the payment made by 
the plaintiffs to the contractors was money 
paid for the defendants. Under section 70, 
if the case of the plaintiffs fell within it, 
what they would be entitled to is com- 
pensation for the benefit enjoyed from the 
act done by the plaintiffs for the defend- 
ants. If, for instance, defendants never 
derived any benefit from tiie plaintiffs’ ac5t, 
the mere payment of money by the plaintiffs 
to contractors who executed the repairs 
would not entitle them to any compensation 
under section 70, The only Article that 
would be applicable to a case like this, if 
the plaintiffs were able to establish their 
right, would be Article 120, which is the 
residuary Article dealing with suits for 
which no period of limitation is provided 
elsewhere in the First Schedule, and the 
right to sue would accrue from the d^ite 
of the doing of the repairs and the enjoy- 
ment of the benefit thereof by the defendants. 
On that view of the matter the suit 


would be in time. 

1 may also mention that the Subordinate 
Judge has held that the plaintiffs are 
entitled to a charge on the village for the 
share of costs payable by the defendants. 
None of the oases cited at the Bar support 
that proposition. One case in which there 
are some expressions to be found which 
might favour the Subordinate Judge’s views, 
viz. I Rajah of Vizianagratn v. Rajah Setru^ 
cherla Samasekhararaz (5), has no analogy 
to this case. There the payment was by 
one oo owner for arrears of revenue due 
to the Government, and the charge on the 
property which was saved by such pay- 
ment might he supported on the basis that 
the person making the payment should be 
allowed in equity to stand in the shoes of the 
Government, who under the Act have a lien 
for arrears of revenue on the lands con- 
cerned. It is difficult to .see how such a 
charge could be sustained under section 70 
of the Contract Act. Then the Subordinate 
Judge seems to think that the doctrine of 
salvage lien has some application to this 
case. It is rightly conceded, however, by 
the learned Yakil for the respondents 
that he could not uphold that view of the 
law. 

I, therefore, allow the appeal and reverse 
the judgment of the Subordinate Judge. 
The suit will be dismissed with costs here and 
in the Court below. 

The memorandum of oross-objeotiona also 
fails and is dismissed with coats. 

Olukield, J. — The plaintiffs have sustain- 
ed their claim with reference either to 
aection 70 of the Contract Act or custom; 
and in either case, the burden of proving 
all the necessary facts is entirely upon 
them. As regards section 70, it is only 
necessary to deal with one of the requisites 
for its application. It requries that the 
plaintiff shall have done something foP 
the defendant. In this case, the plaintiffs 
allege that they have made the repairs for 
the defendants. But it is difficult to say 
exactly in what sense they have done .so, 
or that they have shown that they have 
done so in any sense other than the very 
general one, that the defendants have 
derived or may derive some advantage from 
the repairs. That does not seem to be 

(5J 26>1. 6B6. 
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suffioient, and it is not the current of 
deoieions that it is so. I refer to Bajah 
of Pitiapur v. Becretaty of State (3) as 
an instance of a ease very similar to the 
present; and it is clear there that the 
learned Judges did not think that the work 
connected with an irrigation source was done 
for the defendant on the grounds either 
that the defendant derived some benefit from 
it or that he was asked to contribute to 
it. It is not desirable to attempt to for- 
mulate any general test as to whether a 
thing is done by one person for another; 
but, it is, 1 think, sufficient to say that 
what is done cannot be described as done 
by one person for another, unless it can be 
shown that, but for the existence of that 
other’s interest, it would not have been 
done. Here we have evidence of demand, 
and it may be assumed for the present 
that there is evidence of benefit conferred. 
But there is nothing further, since the 
evidence of demand, does not, in any 
way, show that the intention was to do 
the work, only if the defendants wanted it 
done. 

There was a suggestion in the course of 
the arguments that the plaintiffs’ attitude 
was indicated directly by the fact that 
they had actually supplied other villages 
besides those, which have hitherto taken 
water from the tank, with irrigation from 
the increased supply, which the tank is 
alleged to have received in consequence 
of these repairs. Only two oases 
were, however, referred to, in two years, 
and the evidence is ooniiioting regarding 
them. Under that head, therefore, it does not 
seem to me that anything is proved. Then 
as regards the Ayacut, we have the fact 
that one portion of it is in a Devastanam 
village; but it is insignificant and may 
be neglected. Roughly, the defendants 
own a little over a quarter. Hut that 
fact, in the absence of anything else 
adduced, does not seem to be sufficient 
to enable us to assume that the defendants’ 
interest in the Ayacut was the factor 
which determined the plaintiffs’ favour of 
making these repairs. When the plaintiffs 
owned such a preponderating interest, as 
they did, in the property, the burden is 
on them to show that they did not make 
the repairs for themselves and that they 
did make them for the defendants, and it 


ORR. 

does not seem to me that they have dis- 
charged that burden. In these ciroumstaoces 
their case based upon section 70 of the 
Contract Act fails. 

Then as regards ou.stom, 1 entirely agree 
with my learned brother’s conclusion, and 
only wish to say a few words regarding 
the particular custom alleged with reference 
to the liability of the defendants’ village. 
Really, there is very little evidence re- 
garding that liability except that which is 
afforded by Exhibit S, an order from the 
Collector in 1852 to the Manager of the 
Estate, in which the tank is situated, and 
which is apparently in the possession of 
the present plaintiffs. The Collector’s posi- 
tion in this mattar is not clear. It is 
suggested on the one side that he was acting 
as the Agent of the Court of Wards and 
that he really was simply a managing 
superior and was in the position of Zemindar. 
On the other hand, it is suggested for the 
plaintiffs, though nothing has been adduced 
to prove it, that he attached the Estate 
for the recovery of revenue due on behalf 
of Government. In Plxhibit S, we simply 
have a reference by the Collector to the 
fact that Kulavettu, a periodical charge 
for tank repairs payable by the Inamdar or 
tenant to the proprietor, had been hitherto 
levied on this village. But the only evidence 
the Gollector refers to in support of his 
statement is the information he had received 
from a Gumasta, whom he names, that in 
the accounts of one year 1816, about 40 
years before he was writing, this Kulavettu 
had been entered. That is all there is by 
way of an affirmative statement regarding 
Kulavettu. The Collector asked the Manager 
to try and Ond farther evidence and to 
look to other accounts in order to find it. 
It is clear that we have here only a very 
insufficient foundation for a conclusion that 
any custom ever existed. If any custom 
did exist, this indicates the existence of only 
a custom to make a periodical charge and 
not of a custom which would enable the 
proprietor or the plaintiffs acting as his 
representatives to make a definite demand 
on a particular property for an amount pro- 
portionate to the defendants’ interest in the 
tank towards making all these repairs. 
After Exhibit S, we have not got a reply to 
it, and we do not know whether anything 
was found by the Manager by searching the 



Vol. XLV] INDIAN CASKS. 793 

VISWANIDBI VIJiA KUMARA HANGAROO V. G. R. ORB. 


aoQoants. So far, therefore, the oastom allegr* 
ed is only as to Knlavettn; and it rt-sts 
entirely upon what the Collector heard from 
a Qnmasta abont an aooount written 40 years 
before, whiob, so far as it appears, no one 
else ever saw. 

The next letter Exhibit S-1 does not 
mentioi'A any further information than that the 
Collector, for reasons which are n^»t very 
olear, oonsidered himself juatided in directing 
the Manager to recover a lump sum, which 
was being claimed on account of repairs; 
and he directed him to recover it under 
section 32 of Regulation XXVll of 1802. 
That section, ns my learned brotlier has 
pointed out, is, on the information before 
us, inapplioable to the recovery of any 
such sum, and the Collector’s action must 
be taken as entirely nnanthorizsd by law. 
It is in evidence that money was recovered in 
this illegal way which obviously had nothing 
to do with the assertion of the custom, and 
cannot be oonsidered as equivalent to one. 
After that, there is nothing more for about 
30 years. We then have got one or two 
entries to the effect that insignificant sums 
are due on account of the repairs. But 
whether they were ever collected or not 
there is no evidence to show. On the other 
band, it must be borne in mind that the 
plain tifPs, though they are lessees of the 
estate, do not suggest that they are under 
any disability in the way of producing the 
accounts or that ordinary accounts of the 
estate have been withheld from them 

There is evidence that in comparatively 
recent times, the tank has been repaired 
at very considerable expense and we have 
had no excuse offered for the plaintifis’ 
failure to produce distinct evidence 
as to the making of these repairs and as to 
the recovery of contribution, if any was 
recovered from the defendants, it seems 
to me in these oiroumstances that the 
plaintiffs have adduced praotioally nothing in 
favour of any custom as binding on the 
defendants’ village. 1 do not wish to add 
anything to what my learned brother has said 
regarding the more general custom alleged 
except that the plaintiffs, who will have all 
the estate records in their possession, should 
have been able, if their case was correct, to 
produce very much clearer evidence either re- 
garding the period to which the accounts they 
have produced relate or regarding the later 


period; and it seems to me that their explana- 
tion as to what happened in the lower Court 
for not doing SO cannot he accepted, when, as 
is the case, they have not made any definite 
request here for an opportunity to repair their 
failure to adduce evidence at the trial. 

Regarding limitation, I think that Article 
61 is clearly inapplioable. So far as the 
claim is made with reference to section 70 
of the Contract Act, it is an essential part 
of the cause of action under that section that 
the defendants shall have received a benefit 
from what the plaintiffs have done; and 
apart from the fact to which my learned 
brother has referred that Article 61 refers 
only to money paid for the defendants, and 
we have no sncli payment alleged here, 
there is a further objection to the application 
of that Article, that, there was at the time 
of payment no question of any immediate 
benefit being conferred on the defendants 
by it, for it is not suggested that the benefit 
derivable by the defendants from the repairs 
to the tank could have arisen, when the 
money was paid. No doubt, there are oases 
in which Article hi may be applied to claims 
under section 70. Such application will be 
legitimate in oases of the common type 
concerned with payments of revenue or 
decree amounts on the part of the defend- 
ants. The benefit to the defendants is 
then immediate; but it is quite otherwise, 
when, as here, the benefit will only arise 
at a subsequent stage, and the plaintiffs' 
cause of action will not be complete until 
that siibFequent stage is reached. In these 
circumstances, no other article having been 
suggested, we must apply Article 120. 

With these observations, 1 concur in the 
decretal portion of my learned brother’s 
judgment. 

Appeal allowed. 

M. 0. P. 
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PATNA HIGH COURT. 

SficOND Civil Appeal No. 586 of 1917. 
April 23, 1918. 

Present: — Justice Sir Ali Imam, Kt. 

GUYAN DHANGER— Plaintiff- 
Appellant 
versus 

Shaikh GONDER— Defendant— 
Respondent. 

Beiifiiiiifiar? wholhcr can taie for of 

mmovcahlc i>ro}n‘rhj. 

A hcnainular is iioi competont to inaiiiiain a suit 
for possession (if imiiiowaLlc property . [p. 794, col. 2.] 

Appeal from a decision of the Subordinate 
Judge, Purnea, dated the 28th February 

1917, 

Mr. Siva Narain Bos\ for the Appellant. 

Mr. N. Sahay, ior the Respondent. 

JUDGMENT. — The plaintiff preferred this 
suit for the declaration of title to and re- 
covery of possession of the land in suit. The 
lower Appellate Court has reversed the 
decision of the Munhif and has held that the 
plaintiff could not maintain the suit as he 
was only a henamidar. It appears that the 
plaintiff in his evidence had admitted that it 
was his father who had purchased the pro- 
perty but in the plaintiff’s name. On the 
strength of this admission thelower Appellate 
Court had held that the plaintiff was a 
henamidar. In appeal it is contended on his 
behalf that on the authority of Upendra 
Nath Nag v. Bhupendra Nath Nag (1) the sub- 
sequent conduct of the parties and the sur- 
rounding circumstances should have been 
taken into consideration by the lower 
Appellate Court before coming to a finding 
on the question of benarni. On the other hand 
reliance is placed on Gopeekrist Gosain v. 
Qiingapersaud Gosain (2) for the proposition 
that where purchase of real estate is made 
by a Hindu father in the name of his son the 
presumption of the Hindu Law is in favour of 
its being a and that the burden of 

proof lies on the party in whose name it was 
purchased to prove that he was solely 
entitled to the legal and beneficial interest 
in such purchased estate. Attention is also 
drawn to Motilvie Sayyud Uzhur Ali v. Musam- 
mat Behee Ultaf Fatima (3) and Nawah 

(1) 32 Ind. C.MR. 2(57; 21 0. W. X. 280. 

(2) (i M. 1. A. r,3; 4. W. 11 P. C. 46j 1 Sar. P. C. J. 
493; 2 Siith. V. C. .1. 13; 19 E II. 20. 

(3) 13 M. LA. 232; 13 W. II. P. C. I; 4 B. L. 11. P. 
C 1- 2 Sar. P. C. J. 522j 20 B. R. 538. 


Azimut All Khan v. Hurdwaree Mull (4). 

The admission of the plaintiff that the 
land in suit was purchased by his father 
is clear and unequivocal. The point was 
not left in any doubt involving such investiga- 
tion as was necessary for decision in the 
case reported as Upendra Nath Nag v. 
Bhupendra Nath Nag (1). The lower Appellate 
Court was, therefore, right in holding that 
the purchase in plaintiff’s name was henamis 
It is, however, contended that even if the 
plaintiff is only a henamidar that ought not 
to stand in the way of his maintaining the 
suit. For this proposition reliance is placed 
on Dagdu v. Balrant BamcJiandra Natu (5) 
and Nand Kishore Lai v. Ahmad Ata (6). 

Mr. S. N. Sahay, Counsel for the defendant, 
meets this contention by quoting the ruling 
reported as Atrahannessa Bihi v. Safatullah Mia 
(7). The present suit is for possession of 
land and he contends that on a review of 
a very large number of decisions referred 
to in that case, the Calcutta High Court 
regards it as a doctrine well settled in that 
Court that a henamidar is not competent to 
maintain a suit for possession of immoveable 
property. I accept the contention of the 
defendant on this point and hold that a 
henamindar cannot succeed in his suit for 
possession of immoveable property. 

The learned Vakil appearing on behalf of 
the plaint iff - appellant further contends that 
even if the plaintiff is a trespasser he can 
maintain the suit on the authority of Sahrdra 
Kuer V. Gohardhan Tiwari (8). This contention, 
if act^epted, involves a complete change of 
the entire frame of the plaintiff’s suit. He 
rested his claim in the plaint on the allega- 
tion that he was purchaser of the land in 
suit and that he had a good title thereto 
but was wrongfully dispossessed by the 
defeii iant. To allow the contention of the 
learned Vakil to prevail would be to transform 
the entire case of the plaintiff. Moreover, 
the present case is distinguishable from the 
case referred to above. I am unable, therefore, 
to attach any importance to the point raised. 

(4) 13 M. I. A. 395; 14 W. R. P. C. 14; 6 B. L. K. 
P. C. 578; 2 Suth. P. C. J. 343; 2 Siir. P. C. J. 571; 20 
E. R. .599. 

(o) 22 B. 820; 11 Incl. Dec. (n. s.) 1130. 

(6) 18 A. 69; A.W.N. (1895) 160; 8 Tnd. Dec. (n. s.) 
751. 

(7) 31 Ind. Gas. 189; 22 C. L. .T. 259; 43 C. 504. 

(8) 39 Ind. Cas. 468; 2 P. L. J. 280; 1 P. L. W. 327; 
(1917) Pat. 1(34. 
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As a last resort it is urged on behalf of 
the plaintiff- appellant that the decree of the 
Mnnsif should not have been reversed on 
account of the father of the plaintiff not 
haying been made a party to the suit. This 
contention is without any substance inas- 
much as the plaintiff, who has been held to 
be only a benamidar, cannot maintain a suit 
for possession of immoveable property. 

The appeal is dismissed with costs. 

Appeal dismissd. 


CALCUTTA HIGH COURT. 

Letters Patent Appeals Nos. 6 and 7 of 
1916. 

March 19, 1917. 

Present: — Sir Lancelot Sanderson, Kt., 
Chief Justice, and Mr. Justice N. 

R. Chatterjea. 

In Appeal No. 7 ok 1916 
HARSHANKAR OJHA and others — 
Defendants — Appellants 
versus 

GOURI SANKAR MLSSIR — Plaintiff, and 
OTHERS — Defendants — Respondents. 

In Appeal No. 6 of 1916 
RAM NARESH OJHA and others — 
Defendants — Appellants 
versus 

GOURI SHANKAR xMISSIR—Plaintikf, 

AND OTHEKs— D efendants — Respondents. 

Apitealf second — False case set up hy hotli parfics---~ 
Procedure. 

Wlicro accordiii" to the fiiiiliiifif of < lio first Appel- 
late Court both the jilaiiiriff and the defendant have 
set up a false ease*, tlu' way in wliicli the Hiirh Court 
ought to deal with the inatLor in second ajipeal is to 
decide the ease upon the fairts which have been 
found by the lower A]ipellate Court, irrespective of 
the original cases respectively uiadi* by the parties iu 
their pleadings, [p. 797, eol. 1. j 

Letters Patent Appeals against the judg- 
ment of Mr. Justice Roe, dated the 14th 
December 1915, in Second Appeals Nos. 3476 
of 1911 and 531 of 1912. 

Dr. Sir Rash Behary Ghose and Babu Surendra 
Madhah MulUck, for the Appellants. 

JUDGMENT. 

Sanderson, C. J. — {March. Ibth 19l7.)-Tbi8 
was a suit brought by the plaintiff asking that 
it might be adjudicated that the disputed lands 


formed part of the guzasta lands of the 
plaintiff, that after the death of the plaint- 
iff’s mother and after the expiry of the 
term of the pattah granted by her the 
plaintiff was entitled to possession, and also 
asking for a declaration that the proceedings 
taken at the time of revision of the Settle- 
ment were not binding on the plaintiff, 
that the plaintiff was no party to the 
same and that the said proceedings were 
nth a rircsand illegal. 

The plaintiff claimed to hold the lands 
as an occupancy-rai^a^, the land consisting 
of some 25 bighas. The plaintiff’s mother 
appears to have given a lease of the 
land for seven years and the mother 
died before the expiry of the lease. The 
lease was granted to the first defendant, 
whose name was Ram Naresh Ojha. The 
plaintiff alleged that hnding Ram Naresh 
Ojha in possession on her mother’s death 
she allowed him to remain in possession 
of the land until the termination of the 
period for which the lease had originally 
been granted. 

The defendants in this case consist of 
26 persons, and they may be divided into 
six groups. The first group consisting of 
defendants Nos. 1 to 6 was constituted 
by the family of Ram Naresh; the other 
20 may be divided into five groups, all 
the people being connected in some way 
or other by relationship with the first 
group, defendants Nos. 1 to 6. It appears 
that the 26 defendants bad succeeded in 
getting their names recorded in the 
Record of Rights as being in 
possession of the 25 bighas and as kasht* 
kars and also in having the record made 
to the effect that the plaintiff was a tenure- 
holder. 

The plaintiff alleged that this record 
was not binding upon her, that it had 
been made in collusion with the husband 
of the plaintiff who was a man not capable of 
understanding business. 

Defendants Nos. 1 to 6 set up the defence 
that they were not in possession of the 
25 bighas but that they were in posses- 
sion of 5 bighas only; that they had enter- 
ed into possession of these 5 bighas not 
under the lease to which I have referred 
but that these 5 bighas were part of the 
ancestral property of defendants Nos. 1 
to 6; that it was not part of the guzasta 
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land of tbe plaintiff but that it was part 
of the Tnourusi guzasta land of these defend- 
ants*. that the plaintiff was in troth and 
fact a tenure-holder; and, they further 
alleged that they, defendants Nos. 1 to 6, 
had many lands in the Mouzah in ques- 
tion having transferable right; that they 
were settled ralyats in the Moozah and 
tliat consequently these defendants had 
acquired an oooupanoy and guzastadari 
right. 

The other defendants set up similar 
defences with regard to the other 20 
big has. It was alleged that these 20 
Inghas were split up into five plots of 4 
highas each. JuvSt in the same way as the 
hrst group of defendants had alleged, 
they alleged that they had not come into 
possession of these lands under the pattak 
or under the first group of defendants Nos. 
1 to 6, but that these 20 highaa were 
part of the ancestral lands of these de- 
fendants Nos. 7 to 26; that the plaintiff 
was a tenure-holder; and that these lands 
were part of the guzasta lauds of the de- 
fendants. 

The issues which are material to this 
appeal were the third and fourth issues 
as stated in the judgment of the learned 
District Judge. The third issue eas, what 
was the status of the plaintiff in the 
disputed lands; and, the fourth was, what 
was the status of the defendants in the 
same* 

As regards defendants Nos. 1 to 6, their 
case, as 1 have stated, was that 5 highaa 
of the 25 highaa were held by them under 
their ancient raiyati title; and they asserted 
that the plaintiff had a moJcurran interest 
of the nature of a tenure. The plaintiff 
on the other hand alleged that she had no 
tenure interest, that she was in possession as 
a raiyat. 

That issue was found against the plaint- 
iff, and the District Judge held that 
her interest was of the nature of a 
tenure. 

As regards the fourth issue, namely, 
what was the status of the defendants 
in the same lands, the learned District Judge 
came to the conclusion that as regards the 
first six defendants, that is to say, the 
Ram Naresh group if I may so call 
them, they had come into possession of 


their lands under the lease; that the 5 
bighaa of which they were in possession 
were not part of their ancient raiyati 
lands but that they were holding the 
lands as raiyats. He also held that in- 
asmuch as these defendants, the Ram Naresh 
group, had other raiyati holdings in the 
village and were settled raiyats of that 
village, he came to the oonolusion that 
they would have oocupancy rights in all 
lands hsld by them as raiyats. He, therefore, 
proceeded to consider whether the Ram 
Naresh group of defendants were holding 
the lands in suit as raiyais\ and, as I have said 
before, he came to the conclusion that Ram 
Naresh had by virtue of the pailah granted 
to him entered upon possession and remain- 
ed in possession of the 5 highaa of the 
land in dispute, and consequently, inasmuch 
as he was a settled raiyat holding other 
lands in the village, he had acquired occu- 
pancy right in that portion of the land 
which was in fact in possession of Ram 
Naresh and his group. It was pointed 
out that he claimed 5 highas only of the 
disputed land on behalf of himself and his 
group, and consequently the District Judge 
held that he had acquired occupancy right 
in the 5 highas fonly and, therefore, could 
not be ousted by the plaintiff from those 
bighaa. 

As regards the other defendants Nos. 7 
to 26, the District Judge, having first of all 
pointed out that they claimed the land as 
their ancestral guiasta land, proceeded to 
find that that claim was a false one and 
that that was part of the land which was 
included in the pattah already referred to. 
Then Le went on and found as a fact 
that these defendants, namely, Nos. 7 to 
26, did not claim under the pattah^ that 
they did not claim under Ram Naresh or 
his group and that Ram Naresh himself 
did not claim anything beyond the 5 highaa, 
and did not put in any claim for the 
remaining part of the land or that he had 
settled the 20 bighaa with the other defend- 
ants. He, therefore, came to the conclusion 
that the remaining defendants were not in 
possession of the remaining lands in suit 
as raiyats or by virtue of any valid title, 
and that they were mere trespassers: and 
that ooDsequently the plaintiff, having title, 
to the land was entitled to possession. He, 
therefore, decreed the suit so far as these 
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defendants were oonoerned and directed that 
these defendants be onsted. 

Perhape, before I proceed with my judg- 
ment, I ought to point ont at this stage 
that the diffioulty in this ease has to a 
certain extent arisen from the fact that 
both the plaintiff and the defendants have, 
according to the finding of the learned 
District Judge, set up a false case in 
respect of what I have already mentioned, 
and, that being so, it seems to me that the 
way in which the Court ought to deal 
with this matter is to decide the case 
upon the facts which have been found by 
the learned District Judge, irrespective of 
the original oases respectively made. But 
when the matter came to this Court and 
was before Mr. Justice Roe, the whole 
body of the defendants took up the ground 
of argument as set out in the learned 
Judge’s judgment in this way, ‘‘Ram 
N'aresh took a lease of 2d highas of land 
from the plaintiff’s mother, that he was an 
oocupanoy-ratf/u^ (I think he means there 
settled raiyat) from before the taking of 
that lease and that from the moment he 
entered under cover of the lease upon any 
part of the land, he acquired an occupancy 
right in the whole 25 highas and that 
having thus acquired occupancy rights in 
the whole 25 highas it was immaterial 
what Ram Naresh chose to do with the 
land after his first induction upon it.” The 
learned Judge then proceeds to say: “This 
argument appears at first sight to be one 
of great weight. It would seem that by 
the creation of a pattah under the signature 
of the mother of the plaintiff a holding 
of 25 highas was constituted and that by 
virtue of that pattah Ram Naresh must be 
considered to have entered upon a bolding 
of 25 highas as a raiyat ^ whether or not 
he chose to occupy forthwith the whole 
area and actually manipulate each inch of 
the soil. Indeed had this contention been 
put forward on behalf of the Ram Naresh 
group as the basis of their defence in the 
lower Court, I cannot conceive how it 
oould have failed. But unfortunately that was 
not the defence taken in the lower Court.” 
On the other hand, as I have already 
pointed out, the defence taken by the 
defendants in the lower Courts was that 
these lands were part of the ancient lands 
of the respective groups, and that they 


were in possession of them before the 
pattah was granted. That point was taken 
by them, to which I have already referred. 
A further point was taken by Ram Naresh 
to this effect that the 25 highas which 
were the subject-matter of the lease ought 
to be regarded as one holdiOg; and that 
if it was found that the first group, that 
is defendants Nos. 1 to 6, were in possession 
of any part of it at the institution of the 
suit, then they must be taken to be in 
possession of the rest and, inasmuch as 
they were settled raiyats of the village, 
they must be taken to hold occupancy 
right not only in respect of the 5 highas 
of which they were in fact in possession 
but also in respect of the remaining ^0 
highas of which in point of fact they 
were not in possession. Now, with regard 
to both these points the matter depends 
upon the provisions of the Bengal Tenancy 
Act contained in section 21 (1), which runs 
as follows: “Every person who is a settled 
raiyat of a village within the meaning 
of the last foregoing section shall have 
a right of occupancy in all land for 
the time held by him as a raiyat in that 
village.” One has to look to what was 
the position of affairs at the time of the 
institution of the suit, and inasmuch as 
both parties, as I have said before, had 
set up a false case in their pleadings, one 
must be guided not by what appears in 
the pleadings but by the facts as found 
by the District Judge. The learned Judge 
has found, as I read his judgment that 
at the time of the institution of the 
suit, defendants Nos. 1 to 6 were in 
possession of the 5 highas and the 5 
highas only, and, he has, I think, rightly 
come to the conclusion that defendants 
Nos. 1 to 6 were occupancy raiyats by 
reason of the provisions of section 21 (1) 
of the Bengal Tenancy Act, in respect of 
the land of which they were in fact in 
possession for the time as raiyats. The 
words of the section are “shall have a 
right of occupancy in all land for the 
time held by him as a raiyat,^' As regards 
the land which we are now oonsidering, 
he wa^ holding, as a raiyat for the time, 
5 highas and 5 bighis only. Oonsequently, 
in my judgment, the learned Judge came 
to the right oonolnsion when he said that 
as regards those five 5 highas the plaintiff 
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would not a decree for evioting: 

defendants Nos. 1 to 6, but that with 
regard to the rest, neither the first group, 
Nos. 1 to 6, nor the second group had 
any right of oooupany at the time of the 
institution of the suit and consequently 
they must be regarded as trespassers, and 
the plaintiff is entitled to a decree for 
possession. 1 do not think it is necessary 
for me to add anything more than that. 

For these reasons the judgment of the 
learned Judge must be upheld and these 
appeals dismissed. 

Chatterjea, J. — (March 1917,)-! agree 

in dismissing the appeals. No doubt^ a 
plaintiff seeking possession must show that 
at the date of the suit he was entitled to 
such relief, and a landlord cannot sue to 
eject even trespassers so long as a lease is 
outstanding. In the present case, how* 
ever, the defendant No. 1, who is found 
to have a right of occupancy, claimed such 
right only in five out of the twenty-five 
highas. The other defendants did not 
claim under the defendant No. 1, nor did 
they rely upon the fact that he had any 
outstanding lease with regard to the remain- 
ing 20 highaSf their case being that these 
20 highas were held by them as part of 
their ancestral holdings, which has been 
found to be false. The defendant No. 1 
being a party to the suit does not claim 
any right to these 20 highas against the 
plaintiff. Under these circumstances I 
think the Court below was right in giving 
a decree to the plaintiff for possession of the 
20 highas. 

Appeal dismissed. 


PRIVY COUNCIL. 

Appeal from the Allahabad Hioh Court. 
March 15, 1918. 

PreserU : — Viscount Haldane, Sir John Edge, 
Mr. Ameer Ali and Sir Walter Phillimore, 
Bart. 

HET BAM — Appellant 
versus 

SHADI BAM, SINCE deceased, and 
OTHERS*— BeSPONDENTS. 

Tratisfer vf Propariy Act {IV of 1882), 8o, 88, 89 

•-^Mortgage, huU on — Pnime mortgagee not made party, 
effect of Order hsolnlCf for sale effect of 


Under Hcctiaii 85 of the Transfer of Property Acti 
a lirst niorfgsim't'o is bound to imiko a secoiid niort- 
gagot; u jmrty to Jii.s suit for sale, and if be does 
not do BO, the Bocond inortgngeo is not bound by any 
order For sale obtained in such a suit. fp. 8( 0, col. 1.*] 

On the making of iiii ordor absolut(» for sale 
under section 89 of l.bc Transferor Property Act the 
mortgagee'.-? .stnnirity as well as the mortgagor's right 
to redeem are both extinguished, and for the right 
of the mortg.ngoc under hi.s security there is sub- 
stituted the right to a sale conferred by the decree. 
Lp. 800, eol. l.J 

Appeal from a decree of the Allahabad 
High Court, dated May 19, 1913, reported as 
20 Ind. Cas. 59, modifying a decree of the 
Assistant Sessions Judge, Moradabad, exerois* 
ing the powers of a Subordinate Judge. 

FACTS. — Certain property was mortgaged 
first to Laohman Das on February 25, 1880: 
second to Shadi Ram, on October 15, 1881. 
Laohman Das brought a suit for sale, but 
did not make Shadi Ram a party, although 
he had notice of Shadi Barn’s mortgage. 
He obtained a decree for sale in 1892, 
and an order absolute in 1895, but did 
not proceed further. Shadi Ram brought 
the present suit for sale in 1910. Het 
Bam, who had succeeded not only to the 
rights of the mortgagors, but to the rights 
(if any) of Laohman Das, claimed that the 
sale could only be subject to the latter’s 
mortgage. This ooiitention was allowed by 
the trial Judge, but on appeal the High 
Court (Richards, C. J., and Lyle, J.) held 
that Laohman Das’s mortgage merged in 
the decree, and, therefore, expunged the trial 
Judge's direction that the land should now be 
sold subject to such mortgage. Hence this 
appeal. 

Mr. A. M. Dunne, K. G. (with him Mr. 
Marnsay), for the Appellant. — Appellant has 
succeeded to the rights of both parties in 
the earlier mortgage suit. The decree in 
that suit may be barred by limitation, but 
Het Ram’s right to use the mortgage as 
a sfneld remains. It was no one's inten- 
tion that the first mortgage should be ex- 
tinguished for the benefit of Shadi Ram, who 
was not a party to the suit at all: accord* 
ing to the rule of justice, equity and good 
conscience it should he treated as remaining 
alive : Qokaldas Qopaldas v. Puranmal 
Premsukh Das (1); Dinobandhu Shaw Chowdhry 


(1) 11 J. A. 126; 10 C. 1035; 8 Ind. Jiir. 396; 4 Sai. 
P. C, J. 543; 6 hid. Dee. (n. s.) 692 (P. C.). 
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7 . Jogmaya Vast (2). [Reference was made 
to Whiteley v. Delaney (3) 

The mortgagee’s security and the mort- 
gagor’s (or puisne mortgagee’s) right to 
redeem go together. Shadi Ram was not 
a party to the suit, and retained liis right 
to redeem. The provisions of section 89 of 
the Transfer of Property Act apply only 
between the parties to a suit. 

Limitation does not apply as appellant is 
not suing. Further, he could not execute 
the decree in any ease, as he is now proprie- 
tor. 

Mr. Dube^ for the Respondents. — Any rights 
under the decree are barred by limitation. 
Not only was the decree itself barred after 
three years, but even if Laohman had 
never sued at all, he would be time-barred 
after 12 years. The fact that Het 
Ram, assuming him to be the assignee of 
Laohman, subsequently became proprietor 
makes no difference, once limitation lias 
begun it runs on; Sont Earn v. Kanhaiya Lai 
(4). 

This case depends on the procedure laid 
down in India in the Transfer of Property 
Act. By saotioi) 89 of that Act the 
security, after the decree for sale was obtain- 
ed, ceased to exist: there was substituted 
for it the decree itself, which is now time- 
barred. 

Mr. Bun we, in reply. — Shadi Ram was not a 
party to the suit. Section 89 and the order 
absolute for sale can only operate in 
favour of the plaiiitifF in that suit against 
the defendant in that suit. The fact that 1 
have not executed the decree is immaterial: 
the respondent’s only securily is subject 
to mine. I am not bound by limitation, as 1 
am not pursuing any remedy: 1 still have my 
right. 

[Viscount Haldane:. — Section 89 says 
your right is converted into a right to 
sell — a right yon cannot now enforce]. 

[Sir W. Phillimorb, — How can you be 
considered an encumbrancer? If you have 


(2)291. A. 9; 29 C. 164; 6 C. W. N. 209; 12 M. L. 
J. 78| 4 Bom. L. B. 238j 8 Bar. P. C. J. 217 (P. 0-). 

(8) (1914) A. C. 132; 83 L. J. Oh. 349; 110 L. T. 
434; 68 S. J. 218. 

(4) 19 Ind. Caa. 291; 40 I. A. 71; l7 0. W. N. 605; 
13 M. L. T. 437; (1913) M. W. N. 470; 17 C. L. J. 488; 
15 Bom. L. R. 480; 25 M. L. J. 131; 35 A. 227; 11 A. 
li, J. 389 (P. 0 ). 


any rights under the decree, go and execute 
iherii.] 

[Viscount Haldane. — Why should the Statute 
turn a mortgage for all purposes into a mort- 
gage for some purpr>Re3 only? 1 think there 
is no mortgage left.] 

JUDGMENT. 

Viscount Haldane. — The material point in 
this appeal, which comes from tlie High 
Court of Judicature for the North Western 
Provinces, Allahabad, lies in short compass. 
The question in the suit was whether property 
in mortgage to the respondent Shadi Ram, 
as to which he had sought to obtain a 
decree for sale under section 83 of the 
Transfer of Property Act, 1832, should, 
when sold, be treated as sold subject to 
an alleged prior right of the appellant under 
an earlier mortgage. This mortgage was 
dated the 25th February 1880; Shadi Ham’s 
mortgage was dated the 15th October 
1831. 

The appellant had become the suooessor- 
in4itle to the mortgagors, and it is a8.snmed, 
for the purposes of this appeal, that be 
had also acquired such title as remained 
to the mortgagee under the earlier mort- 
gage, in 1S92 the prior mortgagee, whose 
name was Laohman Das, brought a suit on 
his mortgage and obtained a decree for a 
sale under the Act referred to. But the 
suit was brought only against the remain- 
ing mortgagor, and the second mortgagee was 
not made a party. This decree neither 
Laohman Das nor his successor-in-title 
took any steps to execute, and under 
Article 179 of the Second Schedule to the 
Limitation Act, 1877, it ceased to be 
operative when three years had elapsed 
from the date of the decree becoming 
absolute. It had thus become wholly in* 
effective long before the present suit was 
commenced. The only other observation 
which it is necessary to make before con- 
sidering the question of law that arises 
under the Tansfer of Property Act, 1882, 
is that on the admissions of the parties it 
is to be taken that the second mortgage was 
duly registered and that the first mort- 
gagee must be taken to have had notice 
of it when be brought his suit, and ob* 
tained a decree for sale in 1892. 

The mortgage made to Laohman Das 
in 1880 was a simple mortgage within tbe 
meaning of section 58 of the Transfer of 
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Property Aot, and under section 67 the 
mortgagee bad a right to obtain, as he 
actually did, an order for sale. The pro- 
visions of the Act, inasmuch as section 69 
does not apply to a simple mortgage, 
precluded him from any right to sell with- 
out such an order. Under section 85 the 
first mortgagee was bound to make the 
second mortgagee a party to his suit for 
sale, and as be did not do so, the second 
mortgagee was not bound by the order 
for sale, which could only have been 
operative subject to his title. Section 89 
is important. Under this section where an 
order for sale under section 88 has been 
made, such as was made here in 1892, in 
favour of the first mortgagee, the mort- 
gagor, or the second mortgagee, if he had 
been made a defendant, would have had the 
right to redeem if he had paid on the 
date fixed by the decree the amount due. 
If such payment is not made as happened 
here, an application may be made for an 
order absolute, and for payment of the 
amount realised into Court. The section then 
provides that the defendant’s right to 
redeem and the security shall both be 
extinguished.” The conatruotion which their 
Lordships put on the language so used is 
that on the making of the order absolute 
the security as well as the defendant’s 
right to redeem are both extinguished, and 
that for the right of the mortgagee under 
his security there is substituted the right to 
a sale conferred by the decree. 

As their Lordships have already indi- 
cated, the second mortgagee, not having 
been made a party, was not affected by 
the decree made in the suit of 1892, and 
in addition the decree itself became in- 
operative under the Limitation Act as the 
result of nothing having been done under 
it. It follows that the title of the second 
mortgagee, Sbadi Bam, the first respond- 
ent, has remained in existence as the only 
encumbrance prior to the title of the appellant 
as owner of the equity of redemption. 

They concur in the opinion of the learned 
Judges of the High Court that the decision 
cf the Assistant Sessions Judge of Morad- 
abad, who tried the case, was wrong. 

They will humbly advise His Majesty 
that the appeal should be dismissed with 
posts. 

Appeal dismtesed. 


Solicitors for the Appellant — Messrs. T. L. 

Wilson Ijc Do, 

Solicitors for the Respondents. — Messrs. 
Pylce, Franklin^ and Qotdd, 


PUNJAB CHIEF COURT. 

SecosdCivjl Appbal No. 1419 of 1917. 

April 18, 1918. 

Tmew/:— Mr. Justice Shah Din. 
SULTAN AHMAD and others — Defendants 
— Appellants 
versus 

PALA and anotubr— Plaintiffs — 

RESPONrKNlS. 

Appeal, second — Fiudinii of fad based on ronjedure 
udief her final — Vunjah Tenr Act (XVI of s. 

Succession to occupancy holcliny. 

Ill deciding tlip questioa ol’ succession to an 
occupancy holding under section 59 of the Punjab 
Tenancy Act conjecture niustnot be allowed to take 
the i»lace of legal proof [p. 802, col. 1.] 

Where, therefore, in a suit in which the plaintiffs 
claim to .succeed to an occupancy holding on the 
gi*ound that they are the collaterals of the deceased 
tenant, the findings of fact arrived at by the lower 
Appellate Court are bused oii conjectures, they are not 
judicial findings and cannot be accepted as final in 
second appeal, [p. 802, col. 2.] 

Second appeal from the decree of the 
District Judge, Grurdaspur, dated the 5th 
February 1917, affirming that of the 
Subordinate Judge, Ist Class, Qurdaspur, 
dated the 3 let October 1916, decreeing the 
claim. 

Mr. Zafrullah Khan and Mian Muhammad 
Sharif^ for the Appellants. 

Lala Tirath Bam^ for the BespondentR. 

JUDGMENT. — The facts are fully -stated 
in the judgment of the Subordinate Judge 
and it is unnecessary to repeat them here. 
The pedigree-table appended to the judgment 
of the District Judge will help to explain 
the nature of the claim. Shib Ram, son 
of Jawahar, was an occupancy tenant of 
the land in dispute, which on his death 
devolved on his widow Musammat Santi. 
The latter died recently and thereupon the 
proprietors took possession of the land. 
The plaintiffs, Pala and Ghannun, grand- 
sons of Amir Singh, have brought the 
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present sait <o recover possession of it 
on the ground that they, as collaterals of 
Shib Ram, are entitled to succeed to the 
ocoupanoy holding in question under section 
59 of the Punjab Tenancy Act. The 
proprietors, who are defendants in the 
case, denied that the plaintiiTs were the 
collaterals of the deceased occupancy tenant 
or that the alleged common ancestor Sher 
Singh ever held the land comprised in 
the tenancy; and upon these grcmnds they 
pleaded that the plaintiffs had no right to 
succeed to the land in dispute. 

The lower Courts have concurred in 
holding that the plaintiffs are the collaterals 
of Shib Ram, deceased, and that their 
common ancestor Sher Singh occupied the 
land left by Shib Ram, and they have, 
therefore, decreed the plaintiffs’ claim. The 
defendants have appealed to this Court, 
and the main question argued in this second 
appeal is whether the findings expressly 
or impliedly arrived at by the District Judge, 
Mr. H. A. Rose, regarding the agnatic 
relationship of the plaintiffs to Shib Ram 
and as to the common ancestor having 
occupied the land in di.spute are judicial 
findings, which must be accepted as final 
in this second appeal. 

It is urged by the appellants’ Counsel 
that since the District Judge has come to 
the conclusion that the pedigree -table 
relied upon by the re.spondents is incorrect, 
he should have dismissed the plaintiffs’ 
suit on that ground alone; and further 
that the District Judge has not come to 
any explicit finding on the point whether 
the land in dispute was ever occupied 
by the alleged common ancestor of the 
plaintiffs and Shib Ram, the deceased 
occupancy tenant. It is also urged that 
inasmuch as the respondents came into 
Court as plaintiffs to recover possession of 
the land in dispute by way of inheritance 
on the ground that they were the col- 
laterals of Shib Ram, being descended 
from a common ancestor Sher Singh, and 
that Sher Singh had occupied the land, 
they were bound to establish their allega- 
tions affirmatively by satisfactory evidence; 
but that the judgment of the District 
Judge shows that he was not satisfied with 
the proof adduced by the respondents on 
these points and has passed his judgment 

SI 


in the respondents’ favour largely upon 
conjectures. 

In my opinion, there is considerable force 
in these contentions and they must be 
allowed. The District Judge begins his 
judgment by saying that the pedigree- 
table propounded by the respondents in 
this case is not proved to be correct, for 
whereas in a previous suit they them- 
selves set up their descent from one Rattan 
Singh, in the present litigation they state 
that they and Shib Ram are descended 
from Sher Singh, and that Sher Singh’s 
other name was Rattan Singh. The 
District Judge holds that the name of the 
father of Budh Singh was Sher Singh 
and that the reapondenfs have failed to 
prove that he also bore the name of 
Rattan Singh, In the concluding portion 
of his judgment the learned Judge says 
that there can be no doubt that the re- 
spondents have made oonflioting statements 
regarding the name of the common ancestor 
of themselves and Shib Ram; and he 
thinks that the truth of the matter is 
that the name of the common ancestor has 
been forgotten. In the former suit, to 
which a reference has been made by the 
District Judge in his judgment, the respond- 
ents stated not only that the common 
ancestor’s name was Rattan Singh, but 
they also said that Budh Singh’s name 
was Labh Singh, and the District Judge 
is hardly right when he says that this 
latter statement was due to a clerical 
error, the words budh and labh being 
somewhat similar when written in Urdu. 
The last assumption is clearly unwarranted; 
but granting that the District Judge is 
right on this point, the similarity of the 
two names when written in Urdu is 
insufficient to explain how the respondents 
themselves could be misled into stating 
that the name of the father of Hira and 
Jawahar was Labh Singh and not Budh 
Singh. 

It seems to me, therefore, that the 
District Judge, while entertaining con- 
siderable doubt as to the correctness of the 
pedigree-table propounded by the respond- 
ents, was not justified in ultimately 
accepting that pedigree as sufficient to 
establish the claim of the plaintiffs as to 
their agnatic relationship to Shib Ram on 
the strength of certain entries in the 
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SettlemeDt Keoord of 1852 and in the naquha 
tartqih huquq muzarian. After carefully 
examining the entries in the said Settlement 
Record and the naqsha tanqih huquq muzarian^ 
1 do not agree with the District Judge 
that those entries necessarily justify the 
conclusion either that at one time Sher 
Singh occupied the land in dispute or 
that after the death of Kahna in 1865 
Hira, son of Budh Singh, and the two sons 
of Amir Singh (Mula and Sant Singh, 
fathers of the present plaintiffs) had 
inherited his holding. It is admitted that 
Jawahar Singh, brother of Hira, is nowhere 
shown in the revenue records as holding 
any portion of Kahna’s land; and the 
District Judge admits that it has not been 
explained how Jawahar came to be excluded 
frjrn Kahna’s inheritance. The learned 
Judge, however, says that the entries in 
the tanqih huquq muzarian of 1865 show 
that by implication Hira claimed occupancy 
rights in the land of Kahna, and that he 
could only have claimed those rights as 
his heir. He then goes on to say: ‘no 
doubt all this is largely presumption or 
conjerfure because the records do not clearly 
show what was claimed on either side, 
or what admissions the parties made, but 
1 do not see what other presumption is 
possible under the circumstances.’’ This 
extract from the judgment of the District 
Judge shows that he has disregarded the 
sound rule of law that in matters like 
the one under consideration ‘"conjecture*’ 
must not be allowed to take the place of 
legal proof, and the appellants’ Counsel is 
perfectly justified in urging that on his 
own showing the District Judge’s main 
conclusion in support of the respondents’ 
claim is based on conjectures and that this 
vitiates his whole judgment. 

With reference to the proceedings of 
1865 as contained in the naqsha tanqih 
huquq muzarian^ the District Judge has 
relied on the opinion of Assessors as noted 
in that naqsha in support of the respondents’ 
contention that Hira and the sons of Amir 
Singh were Kahna’s nephews. But in an- 
other part of his judgment the District 
Judge says, by reference to the finding of 
Mr. Martineau, District Judge, Gurdaspur, 
in Appeal No. 189 of 1914, to which the 
present respondents were parties, that Mr. 
Martineau’s view that the opinion of the 


Attestors, as recorded in 1865, was no 
legal proof of the alleged relationship 
between Kahra and Hira and the sons of 
Amir Singh, was perfectly correct (see the 
6th gr( und of appeal); and yet in the very 
next sentence Mr. Rose says that the opinion 
of the AssesFors is aflSrmed by the fact 
that Hira and the two sons of Amir 8ingh 
acquired the cccupancy rights }:€’ld by Kahra 
after his death, and that this acquisition 
must have been based on rights of inherit- 
ance showing that Kahna, deceased, aid 
Hira and the sons of Amir Singh must 
have been descended from the same common 
ancestor. ^ ^ 

The alleged acquisition of Kahna’s 
occupancy land by the above named persons 
by right of inheritance is not supported 
by anything in the Revenue Record of H65, 
except indirectly by the extra- judicial 
opinion of the Assessors recorded in the 
naqhha lauqih huquq muzarian, to which 
reference has been made above, and it is 
clear to ray mind that the District Judge 
was not justified in coming to his conclusion 
in support of the respondents’ claim on 
the assumption that the Assessors’ opinion 
is correct, which opinion, he himself admits, 
does not amount to legal proof of the 
alleged descent of the above-mentioned 
persons from one common ancestor. 

it will be observed that the District 
Judge has recorded no distinct finding 
that Sher Singh, the alleged common 
ancestor of the respondents and Shib Ram, 
ever occupied the land in dispute, though 
there is an implication underlying his judg- 
ment in support of this view. For the reasons 
given 1 have no hesitation in holding that 
the District Judge’s findings regarding 
the collateral relationship of the respondents 
to Shib Ram deceased and as to the alleged 
common ancestor having occupied tbe-land 
left by Shib Ram are not judicial findings 
and cannot be accepted as final in this 
second appeal. 

After giving my best consideration to 
the whole case by the light of the entries 
in the revenue records referred to by the 
lower Courts, 1 have come to the conclusion 
that the respondents, on whom the onus 
lay, have failed to prove that they are 
collaterals of Shib Ram, or that Sher 
Singh, the alleged common ancestor of 
themselves and Shib Ram, ever occupied 
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the land in dispate. I accordingly accept 
this appeal, set aside the judgment and 
decree of the District Judge, and dismiss 
the suit of the plaintiffs with costs 
throughout. 

Appeal accepted. 


MADRAS HIGH COURT. 

Appeal Scit No. 393 of 1915. 

January 17, 1918. 

Pmen^:— Sir John Wallis, Kt., Chief Justice, 
and Mr. Justice Spencer. 

K. QOPALAKRISHNA KUDVA— 
Plaintiff— Appellant 
versus 

BANGLE NARAYANA KAMTHY— 
Defendant — Respondent. 

Malicious prosecution — Proof-^^HcasonabLc ami pro- 
Udhlc caasCj meanimj of — JitnoccncCf jiroof o/, by }daini- 
ijjj whether necesHury, 

In an action tor nmlicious prosecution tlie plaintifl* 
must prove lour things, (I) that tio h as prosecuted, (2) 
( hat the prosecution ended favourably to him, (3) that 
the dofoiiduiit acted without reasonaldo and proVinhle 
cause, and (4) that tlio defendant was actuated by 
malice. Under the second and third heads, questiousas 
to plaintiff’s innocence generally arise. But they must 
bo regarded only as incidental to the question 
whether the prosecution ended in the plaintiff's 
discharge or acquittal and whether the defendant 
acted without reasonable or probable cause, [jn 805, 
col. 2j p. 806, col. 1.] 

The plaintiff is not (diarged with the onus of 
affirmatively proving his innocence, [p, 806, col. 2.] 

Abraih v. North Kaste'^'ii Railway Co., (1883) 11 Q. B, 
D. 440; 52 L. J. Q. B. 620; 49 L. T. 618; 32 W. R. 60; 
47 J. P. 692, explained. 

Nalliappa Ooundanr. Kailappa Qoundav, 24 M. 59, 
doubted. 

Reasonable and probable cause means an honest 
belief in the guilt of the accused based on a full 
conviction, founded upon reasouable grounds of the 
existence of a state of circumstances, which, assuming 
them to be true, would reasonably lead any ordinarily 
prudent and cautious man, placed in the position of 
the accuser, to the conclusion that the person charged 
was probably guilty of tho crime imputed. Lp- 804, 
col. 2.] 

Appeal against the decree of the Court 
of the Sub- Judge, South Kanara, in Original 
Suit No. 8 of 1914. 

Mr. 0* Madhavan NatV, for the Appellant. 

Mr. K, Sfinivaia Atyangar^ for the Res- 
pondent. 

JUDGMENT. — The plaintiff’s suit, whiob 
was brought to recover Rs. 3,500 as 


damages for malicious prosecution, was dis- 
missed in the Court of the Subordinate 
Judge of South Kanara and the plaintiff ap 
peals. The plaintiff was the managing trustee 
of Shri Venkataramana temple of Mulki 
and Ihe defendant complained to the Sub- 
Divisional Magistrate of Mangalore that 
the plaintiff had, as trustee, committed 
offences of criminal misappropriation and 
criminal breach of trust in respect of the 
temple properties. At the trial the plaint- 
iff was discharged under section k53, Crimi- 
nal Procedure Code, by the Magistrate on 
July the 15th, 1912. 

For the purposes of this case we may 
leave out of consideration those allegations 
of the defendant which merely imputed 
breach of the rules framed under the 
award of arbitrators for the management 
of the temple, and we may at once proceed 
to those charges in which an element of 
criminal dishonesty was disclosed by the 
prosecutor’s allegations In the defendant’s 
complaint, which was prepared by 
Counsel, were speciBed eight acts of the plaint- 
iff as constituting offences of the above 
description under the Penal Code. Of these 
the most substantial were, (1) that the 
accused had constructed a golden palanquin 
and had misappropriated about 4 seers of 
gold of the value of Rs. 2,000 by charging 
the temple with the value of 30 seers of 
gold while utilising only 26 seers, (2) 
that the accused had debited the temple 
with Rs. 400 worth of fire works for use 
at festivals, although the amount really 
spent was only Rs. 200, and that he had 
misappropriated the difference, (3) that 
Rs. 4,843 had been paid into Court about 
six months previously but had not been 
brought into the temple accounts and that 
the accused was using the same for bis 
own purposes, and (4) that the aooused 
had misappopriated 50 Muras of rice and 
Rs. 10 collected as offerings to the temple. 
In his sworn statement to the Magistrate, 
the defendant further alleged that if the 
temple chest was examined, it would be 
found that there was a deficiency in the 
money in hand when compared with the 
amount stated in the accounts. 

The first charge, namely, that of mis- 
appropriating Bs. 2,000 worth of gold is a 
very serious one and, in our opinion, was 
quite unwarranted by the information of 
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'which the defendant was at the time 
possessed or by what has since transpired. 
When the defendant was in the witness 
box and was asked npon what basis he 
made this allegation, his only explanation 
was that many people were saying that 
the plaintifF undertook the work of repairing 
the palanquin with a view to commit mis- 
appropriation and that he also believed 
that the plaintiff was going to misappro- 
priate the gold. He admitted that he had 
not personally examined the goldsmith who 
made the palanquin before he complained 
to the Magistrate. The only information 
that he had was that which Vasudeva 
Shanbhogue and Hari Pai gave him. 
These persons have not been examined as 
witnesses and it is clear from the defendants 
own statement that he had no information, 
that could justify him in making the state- 
ment that the accused had misappropriated 
this large amount of gold. The Magistrate’s 
judgment shows that this charge was 
dropped at the trial as the prosecution found 
it to be groundless. 

The second allegation of importance, 
which is the 4th charge in Exhibit C, 
namely, that the accused had misappro- 
priated Rs. 4,843 belonging to the temple, 
was equally unjustifiable. This money had 
been recovered by a suit instituted on 
behalf of the temple and the money was 
in the hands of the Yakil who represented 
the temple. In the Vakil’s hands, it was, 
presumably, quite safe. The defendant 
admitted in cross examination that he knew 
that the amount had been with the Vakil. 
Yet he had the audacity, in his complaint, 
to declare that the accused was utilising 
the same for his own purposes. The fact 
that this money was not entered in the 
temple accounts as haying been paid to 
the Vakil would not justify the defendant 
in making such an accusation when, as lie 
admits, he had no information that the 
plaintiff had actually misappropriated the 
amount. 

The next accusation, which is number 3 
in serial order, is that the accused had 
misappropriated about Rs. 200 shown as 
spent on fire works by means of entries in 
the accounts showing payments to certain 
fictitious persons. When he was asked 
about this, the defendant stated that, before 
the institution of the criminal complaint. 


all he knew was that the plaintiff had made 
it appear in the accounts that fire works 
had been purchased from unlicensed vendors, 
but he did not know the names of the 
persons from whom the purchases had been 
made. He gathered from the fact that it 
was entered in the accounts of the plaint 
temple that fire works had been obtained 
from unlicensed persons, that the plaintiff 
must have misappropriated the money under 
this head of expenditure. That, again, 
seems to have been a reckless and unwarrant- 
ed assumption. He stated that the pay- 
ments had been shown in the accounts as 
having been made to several fictitious 
persons, but he took no trouble to ascertain 
whether the persons shown as having sold 
the fire works were really fictitious. As 
observed by Lord Atkinson in Goreu v. 
PeirU fl) the pivot upon wliioh all such 
actions turn is the state of the mind of the 
prosecutor at the time that he institutes or 
authorises the prosecution. 

In Hiclis V. Faulkner (2) Hawkins, J., 
defined reasonable and probable cause to be 
“an honest belief in the guilt of the accused 
based upon a full conviction, founded upon 
reasonable grounds of the existence of a 
state of cirourastanoes, which, assuming 
them to be true, would reasonably lead 
any ordinarily prudent and cautious man, 
placed in the position of the accuser, to the 
conclusion that the person charged was 
probably guilty of the crime imputed.” 

Applying those tests, it can only be 
concluded on the evidence that the defend- 
ant must have acted without reasonable or 
probable cause when he accused the plaint- 
iff of misappropriation and criminal breach 
of trust with respect to the above-mentioned 
three charges. 

The fourth of the charges which we need 
consider relates to the misappropriation of 
50 Muras of rice and Rs. 10. At the 
criminal trial, an entry of Rs. 256 in the 
accounts was shown as representing the 
value of these 50 Muras of rice and Rs. 10. 
The accused had not brought this item into 
the general accounts, but had kept it 
under the head of “Kadanathaya.” The 

(1) (1009) A. 0. 549; 79 L. J. P. C. 25; 100 L. T. 
790; 25 L. 11. C31. 

(2) (1882) 8 q. 13. D. 107; 51 L. J. (J. B. 2G8; 30 
IV. K. 645. 
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proseontion failed to prove that this entry 
of Rs. 256 related to any raoney received 
from any other Houroe. The Hiatement 
that the accused had misappropriated this 
amount was not justified, but as the defend- 
ant might have entertained some reason- 
able suspicion from the manner in which 
the entry was made in the accounts 
we do not think that in respect of this 
item there was entire absence of reasonable 
cause. 

As regards the defendant’s allegations that 
there was deficiency in the cash balance, the 
Magistrate found on examination Rs. 492 
as the deficiency. But this was accounted for 
by a loan of Rs 510 granted upon the 
pledge of jewels as evidenced by an entry in 
the account book seized at the search. As 
the Magistrate observed, there was no 
reason to suppose that there had been any 
falsification of accounts or misappropria- 
tion of money in respect of these items. At 
the same time we do not consider that the 
defendant’s statement in this respect was 
without reasonable cause, as thero was an 
actual shortage of casli. 

On the whole, we cannot agree with the 
Subordinate Judge in his finding that, no case 
has been made out of malicious prosecution. 
Leaving aside the statements made in the 
complaint with regard to inaccuracies in the 
accounts or to irregularities in the plaintiff’s 
conduct as trr.stee, there are at least d serious 
accusations of misappropriation which the 
defendant had no justification for making. 
We are of opinion on the first issue that the 
complaint in question was in these respects 
made without any reasonable and probable 
cause. 

There is also no doubt from the evidence 
that the defendant’s action was dictated by 
malice. Shortly before the accusation was 
made the plaintiff bad excommunicated the 
defendant. The defendant retaliated by 
accusing the plaintiff of defamation. The 
defendant in his evidence admitted that there 
had been misunderstanding between liim 
and the plaintiff in the year 1907, in con- 
sequence of dealings which they had with 
one another in respect of a mortgage transac- 
tion which resulted in civil litigation. The 
manner in which the defendant raked 
together every conceivable charge in his 
endeavour to procure the conviction of his 
gnem^ and to cause him the iQaximum i^mount 


of difficulty in defending himself spells 
vindictiveness. It was provided in the scheme 
sanctioned by the award of arbitrators for 
the conduct of the temple affairs that this 
defendant and others might inspect the 
accounts at any time for ascertaining whether 
they were properly kept and that the temple 
money was properly accounted for. Instead of 
proceeding accordingly and inspecting the 
accounts before launching the criminal 
prosecution the defendant rushed into Court 
and attempted to make criminal charges 
out of trilling irregularities, which might 
very well have served as grounds for ap- 
plying for the removal of the trustee in 
proceedings properly instituted for that 
purpose in a Civil Court, but not for his 
prosecution. 

As Mr. K. Srinivasa Aiyangar, in his 
arguments for the respondent, has raised 
the que.stion whether the plaintiff in an 
action of this kind is bound to prove his 
innocence, and as the Sub-Judge’s judgment 
containing a remark that the plaintiff had not 
proved his innocence by the mere fact that 
he was discharged in the Magistrate’s Court, 
it is necessary to say a few words on 
this point. It is well settled that in actions 
for malicious prosecution, the plaintiff must 
prove four things; (1) that he was prosecuted, 
(2) that the prosecution ended favour- 
ably to him, (3) that the defendant acted 
without reasonable and probable cause, and 
(4) that the defendant was actuated by 
malice. Under the second and third heads 
questions as to the plaintiff’s innocence 
generally arise. But they must, we think, be 
regarded only as incidental to the questions 
whether the prosecution ended in the plaintiff’s 
discharge or acquittal and whether the 
defendant acted without reasonable or 
probable cause. In Abrath v. North Eastern 
Uailway Company (3), where the plaintiff 
had been acquitted of the criminal charge 
and the Jury bad expressed the opinion 
that ho left the Court without a stain upon 
his character and his innocence was not 
challenged by the defendants at the trial 
of his action for malicious prosecution, 
Bewen, L. J., as he then was, in dis- 
cussing the onus of proof in such cases, 
observed that the plaintiff in an action 

(3) (1883) U Q. B. D. 44,0; 52 L. J. Q. B 620; 4d 
L. T. 618; 32 W. 11. 50; 47 J. P. C9J?. 
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for malioions proseoution must prove, firsts 
that he was innocent and that his innocence 
was prononnoed by the Tribunal before 
which the accusation was made. As already 
observed, no question as to proof of in- 
nocence arose in the case, and we do not 
think that the learned Lord Justice in- 
tended to do more than lay down that the 
prosecution must be shown to have ended 
favourably to the accused. The substance 
of the judgment was that proof of innocence 
was not by itself prima facie proof of want of 
reasonable and probable cause. This would 
appear to be the view taken by Sir Frederick 
Pollock in his well-known work on Torts, 
as after citing Bowen, L. J.’a observations in 
the text he observes in a note — “A plaintiff 
who being indicted on the prosecution com- 
plained of has been found not guilty on a defect 
in the indictment is sufficiently innocent for 
this purpose.” It is in the same sense 
that the word innocent” appears to have 
been used by Lord Maonaghten in Pestonji 
Muncherji Mody v. Queen Insurance Company 
(4) and by Lord Davey in Cox v. English ^ 
Scottish and Australian Bank^ Ltd, (5) and 
hy Maclean, C. J., in Harish Ghunder Neogy 
V. Nishi Kanta Banerjee ( 6 ). In some cases 
the innocence of the paintiff has been treated 
as an element of consideration that enters into 
the question whether the defendant acted 
without reasonable and probable cause. If 
in Nalliappa Ooundan v. Kcilappa Qoundan 
(7) the learned Judges intended to lay 
down that something further must be 
proved in suits of this nature beyond 
proof that the prosecution ended favourably 
for the accused and that there was an 
absence of reasonable cause in the prosecution, 
then we think that they went too far 
and that Lord Bowen’s observation above 
referred to does not support their dictum 
to that extent. Failure to prove more than 
this may be relevant to the question of 
damages. In our opinion the Subordinate 
Judge 'misdirected himself in observing that 
the fact of the plaintiff having been 
discharged by the Magistrate was no 
evidence of his innocence, and in assum- 

(4) 25 B. 332; 2 Bom. L. R. S38; 4 C. W. N. 781 

(P. c.). 

. (6J (1«05) A. C. 168;74L.J. P. C. 62: 92 L. T. 
483. 

(6) 28 C. 591: 6 C. W. N. 159. 

(7) 24 M. 59, 


ing, apparently, that the plaintiff was 
prima facie guilty and that he wa? bound 
affirmatively to prove his innocence. In 
parts of his judgment, e,g,, paragraphs 69, 
104 and 107, the learned Subordinate Judge 
has applied to the plaintiff’s conduct the 
test whether his motive was righteous or 
unrighteous, which is of course quite 
beside the point. We cannot accept the 
view of the Subordinate Judge in paragraph 
108 of his judgment that the "plaintiff has 
failed to establish his innocence in respect of 
any one of the accusations.” 

As regards damages, the plaintiff states 
that he had to pay about Rs. 2,500 as 
Yakirs fees in defending himself at the 
criminal trial. Exhibit B series are re- 
ceipts for Rs. 1,150 passed by certain 
Pleaders in his favour. In allowing this 
appeal and reversing the decision of the 
Subordinate Judge, we allow the plaintiff 
altogether Rs. 29 OOO as damages, and we 
direct the defendant to pay the plaintiff’s 
costs in this and in the lower Court. 

Appeal allowed, 

M. 0. r. 


PRIVY COUNCIL. 

Appeals kkOms the Calcctta High Codrt. 
December 14, 1917. 

Present'. — Lord Buckmaster, Sir John Edge, 

Sir Walter Phillimore, Bart., and Sir 
Lawrence Jenkins. 

RADHAKANT LAL a»d others— 
Appellants 
versus 

Musammat NAZMA BEGUM and others— 
Respondents 
AND 

RADHAKANT LAL and others— 
Appellants 
vresus 

Musammat NASI BAN— Respondent. 

Hindu Law- Mitakshara— Joint family’— Joint and 
self -acquired priiperiy^ hlcjiding of ejfect oj hy 

managing member of joint jamily pi'operty^ validity of. 

A meiiilxjr of a Hindu joint family may convert 
his self-acquired pn)porty into unceBtral family 
estate by throwing it into the common stock, [p. 809, 
col. 2.1 

A Mitalcshara family of five brothers separated in 
estate. /.). and K.j two of the brothers, continued 
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to livo together, D, acting as guardian of K , who was 
a minor. Later on a son R. was bom to D. Later 
still D. D., a third brother, died, and property came 
to D. and K. from his estate. D. kept only one 
account of the profits of this property, even after K. 
came of age, and he kept only one account for all his 
receipts from this and other property and of all his 
expenditurt?. A partition by metes and bounds was 
later effected between D. and JC and mutual exchanges 
were made whereby D. gave up his share in certain 
ancestral property for K.*fi share in jiroperty 
acquired from D.D.’s estate and vice versa. 

In a suit by D.’s son and grandsons after D.*s 
death to set aside deeds of gift exociitod by D. in 
favour of the respondents, on i,lie ground that the 
property given was ancestral property and the gifts 
in consequence were invalid: 

that even assuming that the property 
coming from D.D.’ii estate was B's self-acqnired 
propertiy, yet by blending the income of that pro- 
perty in the accounts with the income of the new 
joint family constituted on R*s birth by D. and R, 
and by the mutual exchanges with IT. D. liad shown 
his intention to treat what came to him from D. D. 
as joint property and had converted it into ancestral 
estate and that the properties included in the deeds 
of gift were, therefore, joint family properties of 
which J). had not the right to dispose, and that the 
appellants w'ere entitled to recover Ihem. [p. 809, 
col. 2; p. 812, vol 2.] 

Lai Bahadur v. Kanhaiifa Lai, 34 I. A. 65; 9 Bom. 
L. R. 597; H C. W. N. 417; 6 C. L. J. 340; 4 A. L. J. 
227; 2M. L. T. 147; 17 M L. J. 228; A. 244 
rl*.C.l and Suraj Xarain v. Raton Lai, 401nd Cas. 988; 
44 I. A. 201; 21 C. W, N- 1065; 20 O. C. 211; 2 P. L. 
W. 160; 33 M. L. J. 180; 15 A. L. J. 684; 19 Born. L. 
li. 737; 22 M. L. T. 121; 26 C. L. J. 267; 6 L. W, 609; 
(1917) M. VV. N. 477; 4 O. L. J. 762 (P. 0.), followed. 

Consolidated appeals from decrees of 
the Calcatta Bigh Court, dated June 2, 1913, 
reversing the decrees of the Subordinate 
Judge, Gaya. 

FACTS are sufficiently stated in their 
Lordships’ judgment. 

The plaintiffs Radha Kant Lai and others 
sued to set aside two deeds of gift made 
by their ancestor Drigpal Lai, deceased, in 
favour of his mistress Nazma Begum, and 
his daughter by her Kuisara Bibi. The 
main question for determination was whe- 
ther the properties comprised in the deeds 
of gift were the self-acquired properties 
of Drigpal or whether they were or had 
become the ancestral properties of the joint 
family of which Drigpal and plaintiffs 
were the co-parceners. The Trial Judge 
substantially allowed the plaintiffs’ claim 
but on appeal the High Court (C bitty and 
Teunon, J.l.) reversed this decision and 
dismissed the suit. Hence this appeal. 

Mr. Pe Gruyther^ K, 0., (with him Sir 
Wf Garth)t for the Appellants, submitted that 


Drigpal and his brothers did not inherit Din 
Dayal’s properties as collaterals (in which 
case they would bs self acquired), but 
obtained them for valuable consideration 
paid out of joint family funds, and that 
the properties were, therefore, joint family 
property. Even assuming that the pro- 
perties were self- acquired when they first 
came to Drigpal’s hands, yet he threw 
them into the common stock of the joint 
family and treated them as joint. That 
was clear from the way in which the 
accounts were kept and the subsequent 
partition proceedings between Drigpal and 
his brothers. They relied on Suraj Namin 
V. Hatan Lul (1) and Lai Bahadur v* 
Kanhaiya Lai (2'. 

The respondents did not appear. 
JUDGMENT. 

Sir Walter Philljmore, Bart.— The suits 
to which these consolidated appeals relate 
concern the validity and effect of two 
deeds of gift made by one Drigpal Lai, 
deceased, the father of the first plaintiff 
and appellant, and grandfather of the other 
plaintiffs and appellants, in favour of two 
concubines and the daughter of one of 
them. 

The son asserts that he and his father 
were joint members of a Hindu family, 
and that the properties to which the gifts 
relate were part of the joint family estate. 
This is the question to be determined in 
the suit. 

Some of the properties in question came 
to Drigpal from the estate of his brother, 
Din Dayal, and others were acquired by 
the use of the revenues of Din Dayal’s 
estate ; and the first matter to be enquired 
into is whether the property which came 
to Drigpal from Din Dayal’s estate was 
self-aoiuired property or came to him as 
part of the joint family estate. 

The circumstances in which it was acquired 
are as follows: — 

Drigpal and Din Dayal were two of five 
brothers who were at one time all members 

(1) 40 Ind. Cas. 988; 44 I. A. 201; 21 0. W. N. 1065; 
20 O. 0. 21 1; 2 P. L. W. ifiO; 33 M. L. J. 180; 16 A. L. 
J. 684; 19 Bom. L. R. 737; 22 M. L- T. »2I; 26 0. L. 
J. 267; 6 L. W. 60.1; (I9l7) M. W. N. 477; 4 O. L. J. 
761 (P. C.). 

(2) 34 r. A. 65; 9 Bom. L. R. 697; 11 C. W. N. 417; 
6 C. L. J. 310; 4 A. L. J. 227; 2 M. L. T. 147; 17 M, 
L. J. 228; 29 A. 244 (P. C.), 
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of a joint Hinda family. Din Dayai was 
adopted by his uncle and went out of the 
family. Another brother died without 
male issue. This left Dull Chand, Drigpal, 
and Kanhaya. 

These three brothers separated in estate 
in the year 1876. 

Din Dayai died on the 8th March 1878 
leaving no issue, but leaving surviving 
him his widow, Rakmini, and two widows 
of his adoptive father. 

The Rucoession to his oRtate if he died 
intestate would, therefore, be as follows: — 

The widow Rukmini would take for 
her life, giving mainteuanoe to the other 
widows. These, if they survived her, 
would take for their lives (it matters not 
for this purpose in which order inter 
and then those who at the death of the 
survivors of the three widows would be 
the male heirs would take the property. 
At the moment of Din DayaVs death these 
would be the three brothers ; but it could 
not be foreseen who would be the male 
heirs when the succession ultimately devolved 
upon them. Din Dayai, though be made 
no legal Will, expressed his last wishes 
as to the disposal of his estate, and they 
were, according to the recital in an 
ekrarnama, dated the 3rd April 1878, and 
executed by the widow, to the following 
effect : — 

“That after my death, you” (that is, Duli 
Cband and Drigpal) “and Babu Kanhaya 
Lai shall, as proprietors, enter upon 
possession of all my properties, moveable 
and immoveable, all mortgage and simple 
bonds, all decretal moneys, zarpeshgi 
moneys and Bhnrna moneys, houses and 
money at Ramna situated in Sahebgunge, 
Zillab Gaya, and over every other kind of 
properties belonging to me ; that you shall 
allow my wife to remain during her 
lifetime in possession of my dwelling- 
house situated in Kasha Haswa . . . . ; 
that you shall pay to her one lakh of 
rupees in cash to defray the expenses of 
performing religious rites and pilgrimage, 
from your own pocket ; that you shall 
allow all money in cash and ornaments 
which are in the bouse at Haswa to remain 
in the possession of the Musammat during 
her life ; that you shall pay her Rs. 10,000 
in cash annually, besides clothing 

and grains sufficient for her use; that 


you shall pay to Musammat Jado Koer 
and Dhupa Koer, the widows of Baba 
Murali Ram, who are my mothers, 
Rs. 2,500 each annually in cash, besides 
clothing and grains sufficient for their 
use ; that you shall make a hiha or gift 
to Musammat Ram Koer, daughter of 
Babu Girdhar Lai, my deceased brother, 
of 16 annas of Mour.ah Lodipur Jafra and 
Shaikhpara appertaining to Lot Lodipur 
Jafra, 16 annas of Mouzah Korigawan 
appertaining to Lot Saridha Manjhigawan 
. . . . and 16 -annas of Mouzah Kumharwa 
Girji Bandbanna appertaining to Lot 
Samandih, etc., being 12 halams known 
as Mahal Ratni .... with all the depend- 
cuoies and all the Chucks of the Mouxah 
aforesaid, situate in Zillah Gaya ; that 
you shall pay Ra. 1,300 in cash 
annually, and clothing and grains sufficient 
to meet her reauirementa, to Musammat 
Annapurna, Tuwaif, provided that she does 
not lose her ohastity and character and 
oontinues in the Pardah ; that you shall 
make gift to 13a bn Somar Rtin of 16 annas 
of Mourah Jataari . ' ; and that you shall 

execute deeds in accordance with the above 
directions in favour of these persona.” 

All parties were desirous that these 
wishes should be carried into effect, and 
accordingly a series of documents were 
executed, the first being the ekrarnama 
already mentioned whereby the widow 
purported to dispose of all the property 
of her deceased husband in favour of the 
three brothers. 

Then there was a bond given by the 
brothers to the widow with a mortgage, 
to secure the payment of the lakh of rupees; 
a covenant, with a charge on certain property, 
to pay to the fether’s widows the stipulated 
annuities and maintenance; a covenant with 
the concubine to pay her the agreed annuity 
and maintenance; a deed of gift in favour of 
the adopted nephew; and a similar deed of gift 
in favour of the niece. 

The lakh of rupees was paid in two 
instalments within six months of the death, 
and the bond was discharged. The money 
found to pay Rukmini by the three brothers 
came cut of ancestral family property. 

The three brothers entered into posses- 
sion of the estate, and paid the annuities 
and maintenance to the various ladies. 
The father’s widows died first, and then 
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Rukmini in the course of the year 
188;^. 

The annual income of the property ia 
said to have been rather more than Imlf 
a lakh, so that the arrangement, as it 
turned out, was not such a bad bargain 
for Hukmini, and was advantageous to 
the father’s widows. For the concubine, 
niece, and adopted nephew it was pure 
flfain. 

It was contended nn behalf of the 
defendants that the ekrarnama of the .‘>rd 
April 1878 executed by Rukmini in favour 
of the three brothers was inoperative to 
pass more than lier life-interest, and that 
the brothers who survived her must be 
deemed to have taken the property by 
inheiitance, in which case, being an inherit- 
ance from a collateral, it would be self-acquir- 
ed, and not to have taken it by purchase, in 
which latter case it would be ancestral family 
property. 

That it was the intention of the deed 
to pass the whole property is obvious, Tf 
Rukmini was only conveying her life-interest, 
and if either of tlie father’s widows had 
survived her, the survivor’s estate would 
have been interposed before that of the 
brothers. Even if it be supposed that the 
father’s widows were so far parties to the 
transaction that they could not have claimed 
their life-interset in the event of their surviv- 
ing Rukmini, there was, as already observed, 
no certainty that the three brothers would 
have all survived Rukmini, so as to be the 
heirs at her death. Moreover, the gifts in 
favour of the adopted nephew and niece 
would have failed. 

It may be, however, that though this 
was the intention of the deed, its only legal 
operation would be the restricted one for 
which the defendants contend. 

A widow has only a limited power of 
disposition of the property. She can, however, 
alienate the estate in certain circumstances 
and under certain conditions. Whether in 
the circumstances of this case she could 
effect a valid alienation is a matter of some 
difficulty. The Subordinate Judge thought 
that she could; the High Court held that 
she could not. 

Their Lordships are relieved from 
pronouncing upon this point of law, because 
they are of opinion that as regards the 
property which came from Drigpal thp 


plaintiffs can succeed upon another ground. 
Assuming that the three brothers — and in 
particular Drigpal — acquired this property 
as collateral heirs, and took it, therefore, 
as self -acquired property, it is well 
established that a member of a Hindu 
family may convert his self- acquired property 
into ancestral family estate by throwing it 
into the common stock and this is, in 
their Lordships* opinon, that which happened 
in the present case. 

As already stated, Drigpal and his two 
brothers had made a partition of their joint 
family estate in 1876. At the time of the death 
of Din Dayal and the accession of the three 
brothers to his property, Drigpal was 
acting as guardian of his younger brother 
Kanhaya. Accordingly one book was kept 
for their joint share of Din Dayal’s estate ; 
and this system of book-keeping, which 
started on the 2nd October 1878, was 
continued till the 11th February 1880, 
when Kanhaya came of age. Thereafter no 
separate book was kept by or for Drigpal 
in respect of the property which had come 
to him from Din Dayal; but there was one 
account for all Drigpal’s receipts from all 
sources, whether it was income from joint 
family property, or from that which 
he had acquired from Din Dayal, or any 
other source of revenue, and similarly for 
all his expenditure of whatever kind. 

Now his son, Radhakant Lai, the first 
plaintiff and appellant, had been born on the 
3 1st May 1877, and from that time forward 
there had been a joint family estate for 
him and his father. And, if the accounts 
from 1880 onwards are such as to show 
a blending of the properties, the ordinary 
inference to be drawn is that Drigpal 
had thrown the property which he had 
acquired from Din Dayal into the common 
stock. 

This matter has come more than once 
before this Board, and was the subject of 
decision in the cases of Lai Bahadur v. 
Kanhaiya Lai (2) and Suraj Narain v. Ratan 
Lai (1) decided on the 30th January 
1917. 

The Subordinate Judge held that Drigpal 
had amalgamated the two properties, and 
the two grounds upon which his decision 
to this effect is supported by the present 
appellants are;-—* 
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Firsts the intermixture of and the blendinsr 
of the receipts and payments in one account 
with those belonging to the ancestral family 
property; 

and secondly f that when Drigpal and hia 
younger brother Kanhaya took the further 
step of efFecting what is called “a Deorh 
partition, ” that is, not merely a 
separation of interest, but an actual partition 
of the several properties constituting their 
estates, mutual exchanges were made whereby 
Drigpal gave up his share in some an» 
cestral family property for Kanhaya’s share 
in property which cime from Din Dayal, 
and idee versa. 

The High Court took the opposite view. 
As to the argument drawn from the ex- 
change, the judgment of the High Court 
is as fallows : — 

“ The first point made was with regard 
to the Deorh partition which took place 
between Drigpal Lai and Kanhaya Lai on 
the 8fch May iSvSl. It was argued that, 
on that partition. Din Dayal’s properties 
were exchanged for joint properties and 
vic*> i^ersa. When, however, this point came 
to be investigated it appeared that there was 
no such general interchange as the plaintiffs 
would have us believe. Only two possible 
instances were given us, and of these one 
is capable of an obvious explanation and the 
other is not fully proved. The first instance 
was with regard to Mouzahs Sikandarpor 
and Asarhi. It is doubtless the case that 
Mouzah Sikandarpur was ancestral while 
Mouzah Asarhi had come from Din Dayal. 
These Mouzahs are contiguous and of equal 
value so far as one can tell from the jama. 
They both form part of Mahal Asarhi 
Sikandarpur. At the partition it seems that 
Drigpal took 10 annas 8 pies of Sikandarpur, 
while Kanhaya Lai took 10 annas 8 pies of 
Asarhi, so that each brother got two- thirds of a 
separate village instead of a one-third share 
in the two. This clearly was a matter of con- 
venience and cannot, we think, be regarded 
as evidence of amalgamation of properties 
ancestral and acquired from Din Dayal. 
Neither of these villages, it may be observed, 
forms part of the subject matter of the 
present suit. 

** Then it was said that for Mouzih Pillich, 
Touzi No. 201, an ancestral Mouzah, two 
Mouzahs, Nanand and Sonchari, which came 
from Din Dayal, were exchanged. For this 


the evidence is Exhibits 45 and 47, applica- 
tions made by Drigpal Lai, and Exhibit 64, an 
application made by Kanhaya Lai, for muta- 
tion of names. The exchange of these villages 
does not appear to have been very satisfactorily 
established from these two Exhibits. In 
the absence of any koras or other reliable 
evidence as to the precise details of this 
partition, it would be impossible to draw 
the conclusion which the plaintiffs wish us 
to draw from the very meagre evidence with 
regard to these two exchanges. * 

It should be observed that the High Court 
agrees with the Subordinate Judge in res- 
peot of the exchange of Sikandarpur r^nd 
Asarhi ; and theii Lordships are of opinion 
that the exchange of Pillioh for the two 
Mouzahs specified was satisfactorily proved 
by the documentary avidenoe. This evidence 
was farther supplemented by the oral 

evidence of the witness Gajadhar Lai. 

Moreover, there was oral evidence unoon- 
tradicted from this witness and from Uhekhi 
Lai, proving the exchange of two more 

villages. A more striking proof of the 
throwing together of the two properties into 
a common stock there could hardly be. 

Drigpal gives ancestral family property, 
and receives hi 4 brother’s share in. property 
coming from Din Dayal. He gives Din 

Dayal property and receive? hia brother’s share 
of ancestral family property. 

There is not only one case which standing 
by itself could with difficulty be explained 
away ; but there are four instances. 

Turning now to the accounts, the Judges 
of the High Court agree that, from and 
after the “Deorh partition” in 1881, Drigpal’s 
accounts were undoubtedly more or less mix- 
ed up. But they observed that Drigpal had 
five Tehbils or tills. The judgment then 
proceeds as follows : — 

“ We have been taken through the accounts 
at great length by the learned Counsel* for 
the respondents, and we do not think that 
it is possible to draw any very definite 
conclusion from these accounts; first, because 
a large number of the accounts which were 
kept by Drigpal or under his direction, re- 
lating to his estate, have not been produced ; 
and secondly, because the plaintiff lladhakant, 
who alone could speak with authority as to 
these accounts, and their precise object and 
nature, has not ventured to go into the box. 
All the papers which ware in the possession 
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of Drigpal at the time of his death have 
passed to Radhakant, and the faot that he 
has not produced so many of them must 
wei^h very strongly against him. Tiiere 
is no one general or central account which 
shows that the whole of Drigpal’s estate 
was dealt with as a unit. In particular, we 
may naention that with the exception of 
Exhibits 16 and 18 no books of account of the 
mica mining business — either the Seha books 
at the mines or the stock books — are forth- 
coming. None of the khazana havelt * or 
of the Calcutta bojks have been produced, 
nor have any books after 13C8. In 1804 
certain Mouzahs acqiuired after the death 
of Din Dayal, and in 1810 certain of the 
Din Dayal villages, were set apart for the 
pocket expeiise.s of Drigpal, and in 1800, it 
is said, a certain ancestral village was set 
apart for the pocket expenses of Radhakant. 
In respect of the village set apart for 
Drigpal, separate accounts were admit- 
tedly kept. None of these books have 
been produced. The Tamasuki Bahis dealing 
with bonds and money-lending business are 
not forthcoming, nor the books of the mail- 
cart business. The learned Counsel for the 
respondents attempted to minimise the effect 
of this non- production of books j but it is, 
in our opinion, a very serious matter. If 
all the hooks of Drigpal had been produced, 
it might have been possible to ascertain 
precisely how his accounts were kept and 
with what object.” 

The plaintiffs are said not to have pro- 
duced the books of the general account 
already mentioned, which was begun on the 
11th February 1880. The books of the 
general account were produced to about the 
end of the year 1892 The explanation 
offered of the non-production of the later 
books is that after 1892 they were thought to 
be of no importance, because all the properties 
which Drigpal bought had been acquired by 
this time, and the only object of producing 
the accounts after the first year or two w»as 
to show that these properties had been 
bought out of the coraraon stock, and, there- 
fore, formed part of it. 

This is not strictly accurate, for one 
property at least was bought after 1892. 
But once given that the account shows 
that the properties had been blended, the 
later accounts are, for this purpose, im- 
material. Properties once brought into a 


common stock cannot be taken out of it 
again. 

Then, as to the statement that ‘'there 
is no one general or central account which 
shows that the whole of DrigpaTs estate 
was dealt with as a unit,” their Lordships 
cannot accept this as accurate. 

The account already so often mentioned 
purports to be a general account, into 
which all receipts and payments are 
brought. It might, perhaps, be said that it 
is only a cash book and not a ledger. But 
it appear .s to be a similar book to that which 
was produced to the Board in the case 
of SuTdj N drain v. Rat in Lai (1), as 
to which their Lordships observed: *‘lt 
is not strictly an account book at all, but a 
book in which is recorded from day to day 
various payments and receipts of money 
from different sources ’ ; and from which 
their Lordships drew the inference in that 
case that the man who kept the account 
had so blended his own property with the 
joint property as to make the whole joint 
property.” 

As to the non-produckion of the khazana 
haveli, their Lordships cannot see what 
assistance the production of these books, 
if, indeed, such are kept, would have been. 

No doubt the plaintiff, Radhakant, did 
not give evidence ; but th« men of busi- 
ness of the family did. And it does not 
appear that any point was made in cross- 
examination or in the conduct of the trial, 
that any material books had been kept 
back ; and no such idea seems to have 
occurred to the Subordinate Judge. 

There remains one piece of evidence 
which makes in favour of the respondents, 
and that is furnished by the recitals in 
the two deeds which are attacked by the 
present suits. They are in similar terms 
and are as follows : — 

My income from ancestral properties 
was only Rs. 18,000 but subsequently 1 
got the estates of Babu Girdhari Lai and 
Babu Dindyal Lai, yielding an income of 
Rs. 29,000. After my separation from Babus 
Duliohand and Kaiihayalal, 1 acquired lots 
of properties by my own labour and ex- 
ertions and from my own fund, by means 
of trade, and the ‘ticca’ (meaning a Ticca 
lease of Dourohanoh, which by making 
improvement now yields an income of 
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Rs. 38,000). In this way I am now possessed 
of four kinds of properties, viz .: — 

* (1st.) The ancestral properties ; 

(2nd.) The estate of Babu Girdhari 
Lai ; 

(3rd.) The estate of Babu Dindyal Lai; 
and 

(4th.) The self-acquired propertifis ; 

with regard to which I have full powers 
of transfer.” 

The effect of these recitals, which were 
probably intended to make evidence, is some- 
what weakened by the fact that, in a 
deposition made in another suit, Drigpal 
stated that a property which he gave to 
a son by one of these concubines, named 
Sultan Bahadur, had been given with the 
consent of his lawful son, the plaintiff 
Radhakant; and this property came from 
Din Dayal. 

Their Lordships cannot attach sufficient 
countervailing weight to these recitals to 
displace the strong evidence from the ex- 
changes and the accounts, and upon 
the whole, they come to the conclusion 
that, assuming that Drigpal acquired his 
share of the property of his brother Din 
Dayal as self acquired property, he so 
dealt with it afterwards as to make it 
joint property with his ancestral family 
estate, of which family, the first plaintiff 
and, as they were born, tlie other plaintiffs 
were members. 

Turning now to the deeds of gift which 
are attacked by the plaintiffs in the pre- 
sent suits, the four properties purported 
to be conveyed to Musavimat Nasiban, which 
are the subject-matter of the second suit, 
were properties which form part of the 
estate of Din Dayal, and, therefore, could 
not be conveyed away from the joint family 
estate. 

As to the properties purported to be 
conveyed to Mumnimat Nazma Begum and 
her daughter, the matter is more complicated. 
There are thirteen properties: two appear 
to have come from Din Dayal; the rest 
appear to have been bought hy Drigpal 
at various times after Din Dayal’s 
death. 

Drigpal had a nucleus of joint family 
property, the income of which was nearly 
half a lakh. He carried on for some years 
a business of extracting and selling mica, 
as he says in the recitals in the deeds of 


gift; and he also claims to have carried 
on a profitable mailcart business. 

It was suggested for the respondents and 
accepted by the High Court that the profits 
of these two businesses and the properties 
purchased with them might be considered 
self- acquired. But in one instance certainly 
the land from which the mica was ex- 
tracted was ancestral family property. It 
appears also from some of the books which 
have been produced that the moneys paid 
for wages and other expenses of winning 
the mica were supplied out of the general 
income of Drigpal, and that the profits 
were — as the Subordinate Judge has found 
— devoted to the general maintenance of 
the family and the education of the son 
Radhakant. bVom whatever source some 
of the lands from which the mica was 
gotten may have been acquired, the mica 
business was dealt with as part of the 
joint family property. 

As to the mail cart business, it was 
doubtful whether there were any profits ; 
and the receipts and payments in connection 
with it were all brought into the one 
general account. 

The final result, therefore, is that all the 
properties purporting to be conveyed to the 
respondents were joint family property of 
which Drigpal could not so dispose, and 
that the plaintiffs and appellants are entitled 
to recover them from the respondents, that 
is, the two concubines, and the daughter 
of the one, and the mortgagees. 

It is right to say that their Lordships 
were informed by Counsel at the Bar that so 
far as the deeds of gift purported to pass 
personal property, they are not to be deemed 
to be attacked in the present suits, and that 
the recovery is to be limited to the lands. 

The Subordinate Judge only gave a 
judgment in respect of five-sixths of the 
property, taking it that, at the time of 
Drigpal’s death, there were six members 
of the family, namely, Drigpal himself, 
Radhakant, and the latter’s four sons, and 
being of opinion that Drigpal had, therefore, 
one-sixth share in the properties which he 
could pass by the deeds of gift. 

This, however, is an error. Drigpal 
had no separate sixth share. The whole 
property belonged to the one Hindu family, 
and accrued upon his death to the surviving 
members. 
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The plaintiffs appealed in respeot of this 
matter to the High Court, and their Inrd- 
ships are of opinion that their appeal should 
have been allowed. 

Their Lordships will, therefore, humbly 
advise His Majesty that these appeals 
should be allowed ; that the judgment of 
the High Court should be reversed ; that 
the judgment of the Subordinate Judge 
should be varied by declaring that the 
plaintiffs have right to the whole, and 
should get possession of the whole, of the 
landed properties covered hy the two deeds 
of gift, instead of five- sixths only, and that 
it, so varied, should be restored ; and that 
the plaintiffs should have their costs in the 
High Court, and on appeal to His Majesty 
in Council. 

The judgment of the Subordinate Judge 
decreeing that each party should bear his 
own costs of the proceedings before him 
should be allowed to stand. 

Appeal allowed. 

Solicitors for the Appellants:-Messrs. Heath 
and Hamilton, 

Solicitor for the Respondents: — Mr, E. 
Halgado, 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1374 op 191(), 
November 16, 1917. 

Present: — Mr. Justice Seshagiri Aiyarand 
Mr. Justice Napier. 

AMIR BI BI — Plaintikk — Appellant 
versus 

AROKIAM and others— Defendants — 
Respondents. 

Atvai’df oral, on voluntanj aubmissiov, nature of — 
Allocation of hypothecalion bond 1o a jxirfu — Suit on 
hand, mainfaiiiahiltfij of —Title, U'helltrr conferred hij 
tuvard — K,vcciiiion of furiher ronreynnce», n'heiher 
necessary — Reyistrafion, want of, effect of— Transfer of 
Property Act {TV of IH82), whether c.vhaustive. 

A Kull> oil a hypotiliocutioii bond allotted to the 
holder by an oral award of arbitrators passed on a 
voluntary siibniissioxi is maintainable without the 
execution of further instruments following on the 
award, [p. 813, col. 2.] 

An award may be oral and it is as binding on the 
parties as a written award, [p. 815, col. 2.] 

Per Besluigiri Aiyar, J. — An awai*d by arbitrators is 
as biudiiig iu its nature as a judgmeut of Court and 


n i-iglii »)f s»iii. ac'.Tuns 1(1 a party to wliom a bond is 
allowod by virtue of siicli award, [p. 814, rol. 2.] 

lihiiurao Jiraji v. Ilndhnhai, 2 Ind. Caa. 431; 33 JJ 
401; 11 Ihiiii. L. K. 406, frdlowcd. 

An oral award may also be enforced a.s an oml 
])artitif>fi wliicli is eiToctivo without wrih'rig or rewis. 
trafioii. Cp. 815, cola. 1 A 2.] “ 

Tin? ^IVaiisfer of Propovl.y Act is not cxliaiisiivo 
of all iiiod<?H f>f Iraripfor and doc.s not dc^al with 
transfer by an award. TF there is a transfor of pni- 
ptM*iy wliiclj dues no< conio within tlio special modes 
dealt with in the Act, tlie conditions as to W’riting 
and rogisi ration prcscribcil therein bare no aiJidica- 
tioii. [p- cols. 1 &2.] 

Per Kapwr, ./. — The only nictliod by wliicli an 
award can be tiiadi* ol)icncioii.«i for process by the 
Court is by making the snlmiission a rule of Court, 
mid iiiilcsB tills is chme, uiid eiiforceiiicnt enn be had 
under tlie proeessiial laiv, it cannot be said to opemto 
aaii judginoiit of Court. Kveii if it is equivalent 
to a judgment for some purposes, in the sense that 
it may have the, same ell'eet in Uiiring suits, it is 
iiof a judginent in any real meaning of the word, far 
less is it n deer(‘e. Tp- cols. 1 A'. 2; p. 817, col. 2,] 

Krishna l*aiidav. llaluram Panda, 19 M. 290; Q Ind, 
Dec. (n.s.) 907 and Jadnualh Chowrlhury v, Kaifash 
Chandra Bhattnehnrua, 2 Iiirl. Cas. 414; 37 C 63* 10 
C. L. J. 41; 14 C. W. N. 75, explained. 

Slico Karuiu v. tieni Manho, 23 A. 285; A. VV. N", 
(1901) 83, disLiiignished. 

All oral .ward can, however, puss title without any 
further act ion by tho parties on any oMicr footing, as, 
by tho submission^ tlic a H>i< rat ors aro coiistitiitotVthe 
pan iW agents for the purpose of doing sneli things 
as aro speeiMeally or by implieatioii embodied in tho 
terms of tl:e Hubmis.«u‘on. ("p. 817, col, 2 ,] 

Second appeal against the decree of the 
Court of the District Judge, Salem, in 
Appeal Suit No, 56 of 1915, preferred 
against that of the Court of the Principal 
District Munsif, Salem, in Original Suit 
No. 188 of 1914. 

Mr. E, V. Kfishnasami Aiyar, for Mr. T. M, 
Krishnasami Aiyar, for the Appellant. 

Mr. C. Madhavan Xair^ for the Respond- 
ents. 

JUDGMENT. 

Seshagiri Aiyar, J.— This is a suit on a 
hypothecation bond. The plaintiff alleges 
that in a family settlement between her- 
self, her mother-in-law and brother-in-law 
the arbitrators ohosen by them are alleged 
to have given an oral award under whioh 
this bond and some other bonds were 
allotted to her share. The hypothecation 
bond was originally executed to her father- 
in-law. She now sues on it. 

The only plea of the defendant with 
wbioh we are oonoerned, relates to the 
unsuatainability of the suit on the ground 
that even if the award was true, as it 
was not followed by an execution of a 
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conveyance, plaintiff is not entitled to 
maintain a suit to recover the money due 
under the bond. The learned District Judge 
has accepted this plea and has dismissed 
the suit. 1 am unable to agree with him. 

There are two aspects of the question; 
one is that the award itself operates to vest 
the property in the plaintiff, and the other, 
an award not being one of the instruments 
specially dealt with in the Transfer of 
Property Act no writing or registration is 
necessary to give validity to the award. 
Upon the first question it may now be taken 
as settled law that an award may be oral. 
Ktda Nagahushanam v. Ktda SeshacJialam 

(l), Savlappa v. Devchand Valchand (2) 
and Second Appeal No. s37 of 916 have 
held that an oral award is as binding upon 
the parties as a written award. The further 
question is whether the award of an arbi- 
trator is only a contract between the parties 
who submitted their disputes to his decision 
or whether it has the attributes of a judg- 
ment as well. There are no doubt dtcfa 
in certain oases that an award of the 
arbitrators must be regarded as in the nature 
of a contract. These are oases in which 
it was held that the award can be varied 
like a consent judgment, in certain parti- 
culars. Ido not think that these authorities 
lay down that an award has no greater 
effect than a contract of the parties. It 
is true that under the English Law as 
pointed out by Russell on Awards at page 
;U1, “An award of the arbitrators must be 
followed up by execution of the necessary 
documents to give efficacy to it.” As Mr. 
Krishnasami Ayyar pointed out, an examina- 
tion of the oases cited as authorities for this 
proposition does not fully bear out this state- 
ment of the law. For example, the case of 
Johnson v. Wilson (3) was one in which a far- 
ther act would have been required to give the 
validity to the decision even if it had been re- 
garded as one passed by a Court of Law. Kut 
there are some oases which bear out the 
view enunciated. I do not think that 
these decisions should be followed in India. 
In this country, decisions by Panohayats 
have been accepted as binding long before 
the regular Courts were established by the 

(1) 1 M. H. 0. K. 178 at p. 180. 

(2) 26 B. 132 at p. 136; 3 Bom. L. B. 691. 

(3) (1740) 126 £. B. 1166; WiUes 248. 


British Govern laent and there is nothing 
in the Second Schedule to the Code of 
Civil Procedure to suggest that the deci- 
sions of the arbitrators are not valid until 
they are followed by the execution of the 
documents. Of course, in oases relating to 
speoiBo performance or where one of the 
parties sues another for the enforcement of 
a particular act, the decree of the Court would 
still leave the parties under an obligation 
to perform the directions given in the judg- 
ment of the Court. But where a complete 
adjudication of the rights of the parties 
is given by the judgment, the parties are 
concluded by it and it is not incumbent 
upon either of them to take further steps, 
unless they be the modes prescribed by 
processual law to give effect to the decree 
of the Court. This is undoubtedly the posi- 
tion so far as the judgments of the ordinary 
Tribunals of the country are concerned. Is 
the position of the arbitrators different? 
In my opinion, the fact that the parties 
have chosen to invoke the aid of the private 
Tribunal to settle their differences should 
not make any difference as regards the 
efficacy of the decision come to by such 
a Tribunal. So long as the resort to 
such a Tribunal is authorised by the law, 
I can find no justification for not giving 
the same finality to the pronouncement of 
such a Tribunal as is accorded to that of the 
ordinary Tribunals. The fact that in sub- 
mitting reference to arbitration no Court-fee 
is paid does not in the lea.st affect the question. 
There are authorities which support the 
conclusion at which I have arrived. In 
Muhimmad Newaz Khan v. Alain Khan 

(4) the question related to the applica- 
bility of the principle of res judicata to 
awards of arbitrators. Tbeir Lordships of 
the Judicial Committee point out that the 
fact that no application was made to 
make the award a decree of Court did not 
render the award any the less valid. The 
logical result of this oonolusion is to regard 
the award as binding in its nature as a 
judgment of Court. In Sornavalli Ammal v. 
Muthayya Sastrigal (5) the learned Judges 
point out that the award is not simply a 
contract between the parties, but had the 

(4) 18 C. 414; 18 I. A. 73; 15 Ind. Jur. 284; 6 Sar. 
P. 0. J. 26; 70 P. 11. 1891; 9 Ind. Deo. (n. ■.) 276. 

(6) 23 M. 693; 10 M. L. J. 305; 8 Ind. Deo. (n. b.) 
816. 
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effect of conferring title upon them. In Jadu* 
ncUh Ghowdhwy v. Kailash Chandra Bhatta- 
charya (6) it wrb held that the award can he 
pleaded in bar to a suit relating to the 
subject-matter covered by the award. 3heo 
Narain v. Beni Madho (7) is also to the 
same effect. See also Krishna Panda v. 
Balaram Panda (8) and Suhbarnya Cheiti 

V. Sadasiva Ghetti (9). In Bhaurao Jivaji v. 
Badhabai (10) the learned Judges, relying 
upon the decision of the Judicial (''ommittee 
in Muhammad Kewaz Khan v. Alam Khan (4), 
came to the conclusion that no further 
instrument need be executed to give validity 
to the award of the arbitrators. I am pre- 
pared to follow this decision. As regards 
Talewar Singh v. Bahori Singh (11), the 
learned Judges themselves point out that 
something had to be done in pursuance of 
the decision of the arbitrators. It is upon 
that ground they distinguish :sornatalli 
Animal v, Muthayya Saatrigal (5). I am 
therefore of opinion that by virtue of the 
award of the arbitrators the right to recover 
upon the mortgage bond accrued to the 
plaintiff. 

As I stated at the outset, there is also 
another aspect from which the award can 
be viewed. It has been held that oral 
partitions can be enforced notwithstanding 
the fact that there is no writing or registra- 
tion to evidence such a partition. See 
Thiruvengadachariar v. Banganatha Aiyangar 
(12), Alamelu Animal v. Balu Ammal (13), 
Latchumammal v. Qengammal (14) and 
Qyannessa v. Moharakannessa (15). It was 
also held that an oral dedication of property 
to an idol is valid. See Pallayyu v. Kama* 
vadhanulu (16). The principle of these 
decisions is that the Transfer of Property 
Act is not exhaustive of all modes of 
transfer and if there is a transfer of pro- 

(6) 2 Iiid. Cas. 414; 37 C. (53; 10 C. L. J. 41; 14 C. 

W. N. 75. 

(7) 23 A. 286; A. W. N. (1901) 83. 

(8) 10 M. 290; 6 lud. Doc. (n. s.) 907. 

(9) 20 M. 490; 7 lud. Dec. (N. s.) 347. 

(10) 2 Ind. Cas. 431; 33 B. 401; 11 Bom. L. K. 406. 

(11) 26 A. 497. 

(12) 13 M. L. J. 500. 

(13) 26 lud. Cas. 465; 28 M. L. J. 685; 16 M. L. T. 
692; (1915) M.W.N. 26. 

(14) 7 lud. Cas. 858; 34 M. 72; 8 M. L. T. 233; 
(1910) M.W. N.632. 

(16) 25 C. 210; 2 C. W. N. 91; [IZ Ind. Doc. (n. s.) 

142. 

(16) 13 M. U J. 864. 


perty which would not come within the 
special modes discussed in the Transfer of 
Property Act, the conditions as to writing 
and registration prescribed by the Act 
have no application. The mode of transfer 
by an award is not dealt with by the 
Transfer of Property Act. Consequently 
the decision of the arbitrators by which 
they are said to have given the mortgage 
bond to the present plaintiff is enforceable 
between the parties, if there is an oral 
award. In this view also plaintiff would 
have acquired a title to sue upon the 
hypothecation bond. 

For both these reasons I am of opinion 
that the judgment of the District Judge 
must be reversed and the appeal should 
be sent back to him for disposal on 
the merits. Costs to abide the result. 

Napier, J. — This second appeal arises 
out of the refusril of the District Judge 
of Salem to recognise an award as passing 
title to the appellant in the suit and thus 
enabling her to sue a third party on the 
strength of it. The case before the Court 
was that there was an oral submission to 
arbitration by certain members of a family 
of their claim to various properties and 
that an oral award was given by the 
arbitrators by which, among other arrange- 
ments, the property in question in the suit 
was given to the appellant, although she 
was not a party to the submission, and 
that the value of the property is below 
Rs. ICO. On these facts it is contended 
before us that the award operated to vest 
title in her an(j the contention was sought 
to be supported on two grounds, firsts that 
the award operated as a judgment, secondly, 
that the property being under Es. 100 in 
value, the arbitrator nominated by the 
parties had authority to transfer it orally 
and this award bad had that effect. 

It is undoubtedly settled law that an oral 
award is as binding between the parties as 
a written award, though the further ques- 
tion might arise whether even if a written 
award could operate as a judgment, an oral 
award would have the same effect. The 
contention that an award operates as a 
judgment and the further contention that 
fua judgment it can pass title, is one that 
would have such far-reaching results 
that I think it necessary to examine it 
carefully. 
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The first difficulty to be met is as to the 
effect of a jud^rment alone as passing title. 
The primary effect of a judgment is to give 
a right to have the adjudication of the Court 
embodied in a decree under section of the 
Civil Procedure Code. ‘JudgraentWs defined 
in the Civil Procedure Code as “the state- 
ment given by the Judge of the grounds of 
a decree or order,” and I know of no pro- 
cess by which a judgment can be rendered 
effective without a decree or order having 
been passed. I must assume, therefore, that 
when the word ‘judgment is used it is 
intended to convey the idea of decree or 
order made by a person constituted by agree- 
ment of parties as a Court ad hoc. Assum- 
ing that this is so, I am unable to see how 
the matter is carried any further. Decrees 
an<l orders of a Court have to be'lexecuted by 
the Court and elaborate provisions are con- 
tained in the Civil Procedure Code regulat- 
ing the procedure. It has not been con- 
tended before us that the provisions of Part 
II of the Code or Order XXI are applicable 
to awards by an arbitrator, and it would 
be a strange result that, whereas execution 
of a decree entitling a person to recover pro- 
perty has to be by delivery of the property 
specifically decreed under section 51, the 
award of an arbitrator should 1)9 a judgment 
and decree capable of passing property 
without delivery. 

Another difficulty in the way of this 
contention is that no period of limitation 
would affect the efficacy of this judgment or 
decree. The only provisions in the Limita- 
tion Aot which touch awards are Articles 45, 
46 and 158. The first has a reference to 
a suit to contest an award, the second to a 
suit to recover any property comprised 
therein and the third to an application to set 
aside an award under the Second Schedule 
of the Civil Procedure Code, Nona of these 
Articles has any application. 

The next difficulty is that the Code express- 
ly provides a method by which an award 
made on a reference to arbitration without 
the intervention of the Court may become 
a judgment within the meaning of the Code. 
That is clause 21 of the second Schedule 
which provides for the Court pronouncing 
judgment and a decree following. On such 
a decree execution would follow and limi- 
tation would apply* This is, of course, the 
only method by which execution can be 


procured on an award, and that being so, 

I cannot see how an award on which a 
Court has not pronounced judgment 
and issued a decree can be a 
judgment capable of passing rights. In 
Krishna Panda v. Balaram Pamla (8) the 
learned Judges used the phrase “ an award 
duly passed in accordance with a submission 
of the parties is equivalent to a final judg- 
ment, ” but that language is only used as 
introductory to the proposition that ‘ to give 
effect to it the subsequent consent or 
approval of neither party is required.* 1 
do not think that this dictum helps the 
appellant on this point. 1 am unable to 
find any other case in this Court where 
language of this sort has been used. The case 
of Jadunath Ghowdftury v, Eailash Chandra 
Bhattacharya (6) was also relied upon. In 
that case an award on a private reference 
wss held to be sufficient answer to a suit 
to recover property. Tlieir Lordships did 
not, however, put it on the ground that the 
award operated as a judgment, but on the 
ground that the value of the property being 
under Rs. 100, the provisions of the Regis- 
tration Act of 1908 did not prevent title 
passing. The case reported as Sheo Karain 
V, Beni Madho (7) has also no bearing on 
this point and nothing was said in it 
to suggest that the award was a judgment. 

Reference was made to the English Law 
on the subject and I agree tliat if authority 
could be found in England for the proposi- 
tion that an award on a voluntary reference 
operated as a judgment, the argument of 
the learned Vakil for the appellant would 
receive great support, for it must be borne 
in mind that under the English procedure 
a judgment is not merely a statement 
given by the Judge but is the formal 
adjudication on which execution arises. "The 
authority is, however, all the opposite way. 
It would be sufficient to refer to section 
12 of the Arbitration Aot which deals with 
reference by consent out of Court, and pro- 
vides that an award on such submission 
may, by leave of a Court or a Judge, be 
enforced in the same manner as a judg- 
ment or order to the same effect, a pro- 
vision analogous to that contained in clause 16 
of the Second Schedule to the Civil Procedure 
Code. It is common knowledge that the 
Courts of Law in England have in times 
past strenuously opposed the idea that tba 
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parties could by an agreement between 
themselves oust the jurisdiction of the Court. 
The only method by which the arbitration 
proceedings could be made in any way 
efficacious for process by the Court was by 
making the submission a rule of Court. 
When that had been done, the Court would, 
in a proper case and on application made, 
enforce an award by attachment as proceed- 
ings in contempt. No formal execution for 
the recovery of the money or land would, 
however, issue even where a submission had 
been made a rule of Court, and of course 
far less so where there had been no rule. 
After the passing of the Judgments Act of 
1S38 the practice began, in cases where 
submission had been made a rule, of apply- 
ing after the parsing of the award to the 
Court for a rule calling upon the party 
to show cause why he should not pay the 
amount of the award (^vide Russell on 
Arbitration, page 352) and on this rule 
execution would issue. An old case of Owen 
V. Hurd (17) is instructive on the difference 
between awards made without a rule of 
Court, and those with. In that case there 
had been a submission between A and B 
which had been made a rule of Court. The 
arbitrator had not, however, proceeded and 
C who was the person really interested 
agreed with B for a second arbitration and 
they appointed an arbitrator. This submis- 
sion was, however, not made a rule of 
Court. On the arbitrator making the award, 
attachment was mov.ed against one of the 
parties for not obeying the award. But the 
Court pointed out that the submission on 
which the award had been made b^d not 
been made a rule of Court and stated that 
the award was a mere nullity. This pro- 
position may be too broad, but it is sufficient 
to dispose of any suggestion that such an 
award could operate as a judgment, while 
a modern case is indicative of the same 
idea even after the passing of the Arbitration 
Act. The case is Bankruptcy Notice ^ In re 
(18) . A party to an arbitration procured 
an order under section 1 2 of the Arbitration 
Act that the award could be enforced in the 
same manner as a judgment, and then 
applied to the Ragistrar in Bankruptcy to 

(17) (1788) 100 K. tt. 346; 2 T. R. 613. 

"(18) (1907) 1 K. B. 478 at p. 481; 76 L. J. K. B. 171; 
96 L. T. 131; U Mansoii 1; *23 T. L. R. 214. 

b2 


issue a bankruptcy notice, he having served 
on the debtor a notice requiring him to pay 
the judgment-debt in accordance with the 
terms of the judgment as required by 
section 4 clause (g) of the Bankruptcy 
Act, 1883. The Court of Appeal upheld 
the Registrar’s refusal to do so and Vaughan 
Williams, L. J., states the law as follows: 
*'A11 that is done by section 12 of the 
Arbitration Act is to give the successful 
party under the award the right to enforce 
it as if it were a judgment. f have 
grave doubts whether there was any jurisdic- 
tion to enter judgment in this case,” 
while Fletcher Moulton, L. J., says as 
follows: * The arbitration was one outside 
the Court altogether. The powers of the 
Court in such a case are defined by section 
12 of the Act which provides that an award 
on a sabrnission may by leave of the Court 
be enforced in the same manner. But it 
gives no power to turn such an award into 
a judgment”. This expression of opinion 
as to the present state of the law even 
after the passing of the Arbitration Act 
is conclusive as to the view which the 
English Courts take as to the character 
of an award made on a voluntary submis- 
sion. For the above reasons 1 am satisfied 
that even if an award is equivalent to a 
judgment for some purposes in the sense 
that it may have the same effect as a 
judgment has in barring suits, it is not a 
judgment in any real meaning of the word, 
far less is it a decree. 

The next question is whether the award 
could pass title without any further action 
by the parties on any other footing. In 
my opinion, the appellant is entitled to 
succeed on this point, both on principle 
and on authority. The parties by their 
submission agreed to be bound by the 
decision of the arbitrator and constituted 
him their agent for the purpose of doing such 
things as are specifically or by implication 
embodied in the terms of the submission. 
This doctrine is laid down by Lord Ellen- 
borough in Hunter v. Rice (19). In that case 
an arbitrator as on a voluntary submission 
had awarded that the tenant should deliver 
to the landlord certain hay stacked on the 
premises. The landlord, assuming that title 

(19) (1812) 15 East 100 at p. 102; 101 E. R. 782; 13 
R, K 391. 
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has passed to him, brought a suit against 
the tenant for ooversion. The Court held 
that on the terms of the award no title 
passed and his remedy was on the award. 
Lord Ellenborough in delivering the judg- 
ment said as follows:-— There is a differorioe 
between property awarded to be trsnafeired by 
the owner and property which is actually trans- 
ferred by the contract of the owner through 
the medium of his agent”. We have here, 
apart from the distinction, the foundation 
of an arbitrator’s powers, namely, contract 
and agency. There are limitations to the 
exercise cf these powers due to the formal 
reQuirements of the law, such as, in Eng- 
land, requirements of a conveyance by deed 
for land and, in India, the provisions of the 
Transfer of Property Act and the Registra- 
tion Act, but outside these limitations it 
must be held that an arbitrator legally 
authorised can carry out the directions of the 
parties as their agent. 

Apart from principle, there is abundant 
authority, vide Suhharaya Chetti v. Sudasiva 
Ohetti (y) and i^ornavalli Ammal v. Jlt*- 
thayya Sastrigal (5). In this latter case the 
Court pointed out the same distinction 
as was the basis of the judgment in Hunter 
V. Bice (191, The language is: **rha award 
does not provide for the execution of any 
instruments between the parties or the 
performance of any conditions precedent to 
the plaintiff’s enjoyment of the laud. In 
other words, the plaintiffs acquired under 
the award a complete title to the land on 
the date of the award and were entitled 
to take possession thereof fDin that date,” 
and the same view was taken in Skeo 
N drain v. Beni Madho (7). For the above 
reason I think the appeal must succeed. 
It is to be noted that it was only ascertained 
in this Court that the property was under 
the value of Rs. 100; for the District Judge 
bases his refusal to accept the award 
as conferring title on the absence of a 
fully registered instrument, which have 
only reference to the requirements cf section 
54 of the Transfer of Property Act. I 
agree with the order proposed by my learned 
brother. 

If. c. P. 

. Appeal allowed; 

Case remanded. 


PRIVY COUNCIL. 

Consolidatbo AkpiSals rrtOdi TaE Calcutta 
High Cojkt. 

Maron 21, 1918. 

Present : — Viscount Haldane, Sir John Elge, 
Mr. Ameer Ali and Sir Waller Phillimore, 
Bart. 

BASUDBO ROY anj> others— Appellants 
versus 

Mahant JDGALKlSHWAR DAS and 
AN 0 1 H E a — R e S PON DE NTS 
AND 

RUPK LAL RAUT and others— Appellants 
t^ersus 

Mahant JUGALKtSH WAR DAS and 
ANOTHER — Respondents. 

Hindu Ln tr—'Ufdnjioiix Debutter— 

ABtlml, natinT of — t urchas'-a out of asthal income^ 
nnhtir of —Alienation Inj ifuirdian of minor maliaiit 
’O'ith lea ee Vourt^ o'hethce bindiftj on .isthal property. 

The mahant nt‘ a Hindu asthul ot math holds tin* 
pr'»i»ert.v of the math in trust ri»r t lie institution 
itself. He enn only alienate it in ease oi iiecosBity, 
[p. col. 2 ] 

Aetjuisitions with the ineoine ot an (n>tluil are 
Rubjeet to the sunie trust us 1 h.r original pro]>orty. 

( p col. 2 J 

Jii the absence of such nocisSKity as would render 
the debts eontracted by him binding on the institii- 
lion, a mahant has no power to alienate its properties 
for the ])urposo of dischatgiug llio.se debts and if the 
asthal is not liable for siu'li debts, the sncct'ssor of 
the mahant is entitled to have the alienations set 
aside, [p. 82i, col. I.] 

a mahant^ appointed the first respondent, a 
minor, his successor and left a Will whereby he 
appointed C. guardian of the first respondent J. had 
iiiertgiigeii tiie asthal property. Tin* mortgagees 
after Ills dealii brought or llireatenod proceedings 
on the mortgage.^. To pay off the.s(> liabilities V, 
obtained from the* District Judge leave to soil 
certiin of the asthal prop nt ins 

Hrldy that Vfs powders eoiild not be larger than 
those of tin? actual mahant and that in tlio absence 
of proof that the original dtJbts were binding on 
the asthal, the sales must bo set aside f p. 822, col. J.j 
Consolidated appeals from two decrees of 
the Calcutta High Court, dated the 22nd 
July 1913, reversing those of the District 
Judge, Darbhanga. 

FACTS of the case are sufficiently stated 
in their Lordships’ judgment. 

The present Mahant of an asthal sued to set 
aside certain alienations of asthal property 
made during his minority by his guardian 
appointed by the Will of the former Mahant. 

^ 1 - 10,1 Judge dismissed the suits, holding 
that necessity for the alienations was 
proved: the High Court (Ohittyand Teunon, 
JJ.) reversed this decision and decreed 
the suits. Hence this appeal, 
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Sir IV, Garth, for the Appellants — These 
are suits to set aside alienations made by an 
exeoator with the leave of the Court. They 
are founded on allefirations of fraud: plaint* 
iff knew he could not succeed without 
such allegations; but no fraud is proved. 
The property alleged to be debutter was 
not really such; on the proper construction 
of the sanads and on the other evidence 
the truth is that it was held in beneficial 
ownership by the successive Mahants, 
subject only to a trust to devote a part 
only of the income to feeding mendicants. 
The powers of the guardian of an infant 
heir are set out in Hunoomanpersaud Panday 
V. Musammat Babooee Munraj Koonweree (l). 
The authority of the sehait of an idol or 
of a Mahant are similar: Prosunnn Kumart 
Dehya v. Oolah Ghand Baboo (2). The 
Mahant is estopped by what the executor 
has done if it was done bona fide, 

[Viscount Haldane referred to Attenborough 
V, Solomon (8).] 

Reference was also made to Palantappa 
Ohetty V. Sreemath Deivasikamonp Fandara 
Sannadhi (4). 

As to how far the compromise with the 
mortgagees is binding on the present Mahant, 
see H ossein Ah Khan v. Mahanta Bhagahan 
Das (5). 

The property here is not really debutter. 
There is no suggestion that, it was dedicat- 
ed to an idol or idols, there is no mention of 
idols in the sanads, 

[Mr. Apeek Ali. — I t will he difficult to 
show that in all such cases there must be 
an idol to which Bairagis oom^.] 

The District Judge held himself bound 
by Sheo Shankar Gir v. Uim Sheivak 
Ohowdhri {6), but that case is distinguish- 
able; the grant there was to a Mahant, 
while here the grantee was only a Gossain, 
though he was called a Mahant later; 


(0 6 M. 1. A. 893; 18 W. R. Si nulo; Sevustie 253 w; 
2 Suth. P. C. J. 29; 1 Sar P C. J. 5 »2; 1 * III R U7. 

(2) 2 I. A. 145 at p. 151; 14 B L. R. 4»0; 8 Sar. P. 
C J 44^; 23 W. 11. 253; 3 Suth. P. C. J. 102 (P. C ). 

(3) (1913) A. (\ 7H; 82 L. J. Ch. 17S; 107 L. T. 833 ; 
57 S J. 76; 21 T. L. R. 79. 

(4) 39 Ind Ca8.722; 40 M. 709; 21 0. W. N. 729; 
16 A L J 485; I P. L. W. 697; 33 M. L. J. 1; 19 Bom. 
L K.'567; 22 M. L. T. 1; (I9l7i M. W. K. 477 aad5J7; 
26 C. L. I. 163; 6 L. W, Itl (P. C ). 

(6134 0.249 at p. 255; 11 C. W. N. 261; 6 0. L. 

^*(6^f ’24 0. 77 at p. 80; 12 lud. Dec. (n. «.) 717. 


farther, the grant here is not entirely for 
maintenance. 

iflven assuming that the property is 
debuttsr, still if a Mahant sells bona fide 
his BuccesRor is bound. If the exeoator acts 
without fraud or collusion, he is in exactly 
the same position as the Mahant. 

Reference was also made to Nanda Lai 
Dhur Biswas v. Jagat Kishore Achartya (7) 
and Murugesam Pdlai v. Onana Samhanda 
Pandara Sannadhi (8). 

Mr. DeGruyther, K.G, (with him Mr. Dube), 
for the Respondents. — If the mortgagees’ 
decrees were not binding on the present 
Mahant, no amount of pressure under 
them would justify the sales. We say 
neither the decrees nor the mortgages on 
which they were based were binding. A 
person in charge of asthal property who 
desires to mortgage, whether as manager 
or guardian, must show necessity; and in 
the case of a math the necessity must be 
the necessity of the institution itself, not 
of the incumbent. The onus is on the 
person dealing with a qualified owner to 
show one of two things:— 

1. Actual necessity, or 

2, that he made a proper enquiry, which 
led him to believe there was necessity. 

There is no proof ol either in the pre- 
sent case, and the High Court were right, 
therefore, in setting aside the sales. 
JUDGMENT. 

Mb, Ameer Ali. — These two consolidated 
appeals from a judgment and two decrees 
of the High Com t of Calcutta, bearing date the 
22nd July 1918, arise out of two suits brought 
by the plaintiff respondent in the Court of the 
Subordinate Judge uf Darbhangah on the Sth 
July, 1907. The object of both sails was 
to recover possession of certain landed 
property alleged lo have been improperly 
alienate! during the plaintiff’s minority by 
one Chattar Pandey, purporting to act as 
his guardian. 

Tbs facts on which the two actions are 
based are fully set forth in the judgment 


(7) 381ml. Gas. 420; 43 T. A. 249; 20 M. L. T. 335; 
31 M. U.I. 56 (1916) 2 M. W.N. 336; 4 L. W, 458; 
18 Bom L. R. 868; 14 A L. J. 1103; 24 C. L. J.487; 
1 r. L. W. I; iO C. W. N. 225; 44 0. 186; 10 Bur. L. 


T. 177 O ). 

(81 39 Ind Caa. 659; 44 I. A. 98; 21 M. L. T. 288; 
3> M. J. 369; 1 5 A. L.. J. 28i; • F. L. W. 457; 6 L, 
W 759, 21 0. W. N. 761; 40 M. 402. 19 Bom. L. R. 
456; 23 C. h. J. 689; (1917) M, W.N 487 (P. 0.), 
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of the High Court. It is not necessary, 
therefore, to give more than a bare 
outline. 

The plaintiff- respondent is admittedly 
the present Mahant of the Bairagi Asthal 
of Lowthwa, in the district of Darbhangah. 
His predecessor, Janki Das, died in 1894. 
Before his death he appears to have appointed 
the plaintiff (his nephew hy blood 
relationship) his successor to the office of 
Mahant, and it is alleged, and not con- 
troverted, that his nomination was confirmed, 
in accordance with the custom governing 
the succession to the Mahantship, by the 
Mahants of the reighbonring asihals. It is not 
disputed that at the time of Janki Das’s death 
the plaintiff was a minor and that in con- 
sequence thereof Janki Das had, by a 
testamentary document executed shortly 
before, appointed Ch attar Pandey as his 
guardian. Chattar obtained probate of 
Janki’o Will on the 6th February 1894; 
and from that time purported to act as the 
guardian of the minor and manager of the 
asthal property. 

It is quite clear that for some years 
before his death Janki Das was heavily 
involved in debt. On the 29th January 
1885 he had executed a mortgage in favour 
of one Tei Narain Roy in respect of six annas 
of the village of Maihowra for Rs. 5,500. 
On the Hist May 1889 he had 
created a mortgage in favour of one Ram 
Narayan Roy, in respect of four annas of 
Majhowra for a sura of Rs. 3,50C; and 
a third also in favour of Ram Narayan for 
Rs. 2,605 on the 17th May 1892, in respect 
of another share of the same village. All three 
mortgages were outstanding at the time of 
his death, though on the first a sum of 
Rs. 9,000 is said to have been repaid, 
leaving a balance of something like Rs. 6,000. 
For the realisation of this amount, 
the defendants to the first action, who are 
representatives of Tej Narain Roy, the 
mortgagee under the first deed, brought 
a suit on the 20th February 1899, against 
the present plaintiff as the legal representa- 
tive of Janki Das. The plaintiff (defendant 
to that action), being a minor at the time, 
was sued as such under the guardianship 
of Chattar Pandey. Before, however, any 
defence was entered, Chattar entered into 
a compromise with the mortgagees by which, 
n consideration of the remission by them 


of Rs. 600, he consented on behalf of 
the minor to a mortgage decree against the 
six-annas share of the village of Maihowra 
that had been mortgaged to Tej Narain 
Roy. The decree of the Subordinate Judge 
embodying the terms of the compromise bears 
date the 27th April 1899. 

Three years later, on the 16th June 1902, 
Ram Narayan Roy brought a suit on the 
second mortgage for the realisation of this 
debt, which ended similarly in a decree 
based on a compromise entered into by Chattar 
Pandey. This decree bears date the 2l8t 
July 1902. Subsequently Ram Narayan Roy 
obtained a decree absolute for sale, and in 
fact initiated proceedings to have the mort- 
gaged property sold under process of tbe 
Court. 

It is stated that, although no proceedings 
had actually been taken to enforce the 
third mortgage, an action was threatened, 
and in consequence thereof an agreement 
was arrived at between the creditors and 
Chattar Pandey. 

In order to pay off these liabilities Chattar 
Pandey, on the 19fch July 1905, applied to 
tbe District Judge of Tirhoot for leave to 
sell an eiglit-aiina share of tbe village of 
Majhowra to the two sets of purchasers 
whose sales are impugned in the persent 
suits, one of whom was in fact the representa- 
tive of the original mortgagee ; and on the 
12th August 1915 obtained tbe sanction 
prayed for. On the 19th of the same month 
Chattar executed in favour of the appellant 
Basudeo Roy and Lis brothers a deed of 
sale in respeot of six annas ; and in favour 
of tbe appellants in the second appeal a 
deed in respeot of two annas of the village. 

The plaintiff sues to have these sales set 
aside on the allegation that the property 
forming the subject-matter of the present 
actions was dehutter^ or endowed property, and 
that neither Janki Das nor Chattar Pandey 
had any right or power to encumber or 
alienate it. He farther charges that there was 
no valid necessity for the alienation, nor were 
tbe debts of Janki Das binding on the proper- 
ty of the asthal. The defendants controverted 
both allegations, and the parties went to 
trial on two simple issues: jiistlyt whether 
the property was dehutter, and consequently 
subject to rules governing religious or 
charitable endowments, and, secondly^ whether 
there was any such justifying necessity ac 
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would render its alienation valid under the 
Hindu Law. 

Both the Courts in India found that tlie 
property was acquired with the funds of 
the institution, and was (lehnUet\ but they 
have differed on the question of necessity. 
The Trial Judge was of opinion that the 
defendants — the purchasers under the two 
deeds of sale which the plaintiff seeks to 
set aside — had safFioieritly established a legal 
necessity of a pressing kind “ to justify the 
alienations made by him, ” and be accordingly 
dismissed both suits. On appeal, the learned 
Judges of the High Court of Calcutta, on 
the issue of valid and justifying neoeasity, 
came to an opposite conclusion, and in that 
view decreed the plaintiff’s claim. 

Before this Board Counsel for the defend- 
ants assailed the findings of the High Court 
on both points. He contended that under 
the grant to which reference will be made 
presently the Mahant for the time being is 
absolutely entitled to the income of the pro- 
perty attached to the asthal^ and that any pro- 
perty bought out of such income became 
the personal property of the Mahant. And 
he argued in tlie alternative that, even if 
the property were to be regarded as part 
of the Withal property, the facts proved in 
the case amply established pressing legal 
necessity as found by the Trial Judge. 

Their Lordships have, therefore, to examine, 
in the first place, the character and scope 
of the original grant to the founder of 
Lowthwa Asthal, The nature of these institu- 
tions and the circumstances under which 
they come into existence are described in the 
judgment of this Board in Rtm Parkash Das 
v. Anand Das (9). “ An mthal, commonly 
known in Northern India as a rna'.h,'' sayd liord 
Shaw, who delivered the judgment of the 
Board — is an institution of a monastic 
nature. It is established for the service of a 
particular cult, the inatruotion in its tenets, 

and the observance of its rites 

The Mahant is the head of the institution. He 
sits upon the gaddi ; he initiates candidates 
into the mysteries of the cult ; he superintends 
the worship of the idol and the accustomed 


(0) lil Iiul, C.ts. 5S:?; W I. A. 7.i. 20 C. W. N. S0>; 14 
A. b. .1 621; (1916) I M. VV. X. 40 M M b J. I; 18 
Bora. L. 11.400; 3 Li. W. 5i6; 21 0. b. .b IIG; 43 C. 
707; 20 M. li. T.26r (P. C.). 


spiritual rites: he manages the property o 
the institution ; he administers its affairs • 
and the whole assets are vested in him as 
the owner thereof in trust for the institution 
itself. ’’ 

And Lord Shaw went on to add: — 

“ The nature of the ownership is, as baa 
been said, an ownership ... for the math, or 
institution itself, and it must not be 
forgotten that, although large administrative 
powers are undoubtedly vested in the 
reigning Mahant, this trust does exist and,., 
must be respected. ” 

The grant in the present case is set out in 
extenso in the judgment of the High Court. 
It is an ordinary Inrt, or charitable and 
religious grant, by a pious Hindu Raja to 
a Hindu gt^ssaifi (Batran Das), The follow- 
ing words clearly show that, though the 
property was granted to an individual, it 
was burdened with an explicit and unam- 
biguous trust : — 

“ Mou'/ab, with boundaries, you will, at 
ease of mind, make cultivation and settle- 
ment of, and making distribution out of the 
proceeds that may arise among sadhus and 
stints (holy and religious men) , you with 
your disciples and companions will enjoy (the 
remainder) without any anxiety. Knowing 
this to he a grant made for the love of the 
deity named above, no one will offer any 
opposition. ” 

The subsequent confirmation of this grant 
ill 1780 l)y one of tlie successors of the 
original grantor removes all doubts and 
ambiguity as to the meaning of the grant. 
By that time the present asthal had sprung 
up, and the gjini or preceptor had become 
the head of an institution with a seat af 
honour (the gaddi), asthal was henceforth 
an institution devoted to the cult of the 
worshippers who congregated there. Their 
Lordships concur with the learned Judges 
of the High Court and the Trial Judge 
that the village of Lowthwa attached to the 
asthal is endowed property subject to the trust 
set out in the grant, and that all acquisi- 
tions with the income thereof are subject 
to the same trust. This being their Lord- 
ships’ view regarding the character of the 
village in suit, the next question is : Have the 
defendants discharged the onus which rests 
on them to establish justifying necessity? 
Chattar Paridey, whether acting as executor 
to the Will of Janki Das or as guardian o£ 
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the minor Mahant, oannot be said to have 
possessed larger powers than the actual 
Mahant, and the validity of his transaction 
in relation to the asthal property must be 
judged by the same rules as apply to the 
acts of the tie jure head of the institution. 
In the absence of a necessity which would 
make the debts contracted by him binding 
on the institution, the Mahant has no power 
to alienate its properties for the purpose 
of discharging those debts, and if the 
asthal was not liable for such debts, his 
successor would be clearly entitled to have 
the sales set aside. A jortiori^ the same 
considerations apply to the dealings of Chattar 
Pandey. 

Although the defendants throughout appear 
to have contended that Maihowra was the 
personal property of Janki upon the 

facts proved there can be no doubt they 
must have known that it was par<> of the 
asthal property. It is contended that the 
mortgages, for the discharge of which the 
sales now impugned were efiPected, were 
executed by Janki Das for the satisfaction 
of some older debts. There is no evidence 
that the defendants made any enquiry as 
to the character of those debts, whether 
they were incurred for the benefit of the 
asthal^ or for the banefit of Janki Das, 
in his capacity as Mahant. It is in evi- 
dence that Janki Das was a man who did 
not live up to the standard of the com* 
munity to which he belonged, and of which 
he was the head. There is nothing to show 
that any portion of the monies borrowed in 
the first instance went for purposes which 
would make them binding on the asthal. 
On the whole, their Lordships concur with 
the reasons given by the learned Judges 
of the High Court in holding that the de- 
fendants in these suits have wholly failed 
to establish any justifying necessity for the 
sales by Chattar Pandey; and they are of 
opinion that these appeals should be dismissed 
with costs. They will humbly advise His 
Majesty accordingly. 

Appeals dismissed. 

Solicitors for the Appellants: Messrs. T, L, 
Wilson ^ Go, 

Solicitors for the Respodonts: Messrs. 
Watkins and Hunter, 


LOWER BURMA CHIEF COURT. 

PiRbT Civil Appeal No 51 of 1917. 

April 29, 1918. 

Present : — Sir Daniel Twomey, Kt., 

Chief Judge and Mr. Justice Maung Kin. 

DAViD M. BRUCE and another — 
Plaintiffs — Appellants 
versus 

MGr. KYAW ZIN — DfrKBNnANT — Respondent. 

Mfisiter and scrrnnt — lAnhility of master for scrvariVs 
wro ny - Pri nc i pa I a m I ayent ~A ye nt, a u t honty of^ 
limit of —Burden of proof — Evidence Act {[ of 1875?), 
s. KH). 

A mastor is answorablf? for every such wrong of 
his 8«*rvant or agent us is coniinitted in the course 
of the servico and ftn* the niaster’s benefit, though no 
express command or privity of tlio mastor bt' proved, 
[p col. 2.] 

The owner of a vorsoI ii not liabh- yua owner for 
damage caused by the negligence of the crew. Tie 
is Imblo only as ernph)yer of the wrong doer, fp. 824, 
col. 2.1 

In a case wdicre the question i.s whether a particu- 
lar act was or was not wit hin tlic scope (»f an agent’s 
employment, the burden (d“ ]>ro\ ii g the limit of the 
ag'-nt's authority is on the principal, inasmuch us the 
character of the autl.oritc i.s a matter spocially 
within the knowledge of the latter. fp. 824, col. 2.J 

Appeal against the decree of the Original 
Side of this Court, in Suits Nos. 219 and 220 
of 1915. 

Mr. Lentaigne^ for the Appellants. 

Mr. Vakharia, for the Respondent. 

JUDGMENT. 

Twomey, C. J. — These appeals which were 
heard together arise out of two suits in 
which the plaintifPa-respondents (1) Mef^srs. 
Walker and Whyte, Ltd., and (2) Mr. and 
Mrs. Bruce claimed damages from the 
defendant respondent Mg. Kyaw Zin on 
account of a collision between Kyaw Zin’a 
motor launch “Handy” and Walker and 
Whyte’s “Triad” on the evening of the 
7th January 1915 in the KHnoungto Creek. 
The Triad’s bows were smashed and she 
sunk and Mr. aiid Mrs. Bruce who were 
crossing in the Triad to the Rangoon side 
had to swim for their lives. The collision 
was admitt(dly caused by the negligence 
of Haidayut Ali, the Serang of the Handy, 
His certificate was afterwards suspended 
and he was also prosecuted and punished 
under the Indian Penal Code. Kyaw Zin, 
the owner of the Handy, lives at Kya In, 
a village in the delta about 7 hours’ journey 
from Pyapon. The launch was used by 
him to ply with goods and passengers in 
the delta. He sent it in July 1914 to 



INDIAN CASES. 


m 


Vol. XLV] 

BKUCEi D. M. V. KTAW ZlN. 

Messrs. G. Niohols and Co., Marine Con- 
traotors, Rancroon, fo have a new engrine 
put in. In November Niohols wrote that 
the new engine was ready and asked Kyaw 
Zin to send Rs. 4,000. the amount agreed 
upon. Kyaw Zin sent his young oousin 
Klai Po to Rangoon to pay the money and 
bring the launch to Pyapon. She was not 
brought back at onoe. S le was hired out 
with a orew of a Serang and engine driver, 
first to the Arraoan Co. for 18 days at 
Rs. 500 a month and subsequently to 
Messrs. Steel Bros., Ltd., at Rs. 15 a day. 
She had been only for 2! days with Steel 
Bros, when the asoident occurred. The 
plaintiffs’ case in both suits is that Klai 
Po was Kyaw ZIn’s agent, that the crew were 
engaged by Klai Po, that the launch was 
hired out by Niohols as broker for Klai 
Pc to Steel Bros, and that Kyaw Zin is 
responsible as owner of the launch and 
as Klai Po’s principal for the results of 
the Serang’s negligence. The defendant* 
respondent Kyaw Zin has not been con- 
sistent in his defence. In a letter, Exhibit 5, 
written by his legal adviser Mr. Broad bent 
two months after the accident, it is ^said 
that Klai E^o without authority from Kyaw 
Zin hired out the launch to Nichols and 
that it was Nichols who engaged the 

orew and that he let out the launch on his 
own account to the Arraoan Co. and 

afterwards to Steel Bros. In his written 
statement Kyaw Zin takes up a different 
position, vie.f that Niohol? having possession 
of the launch hired it out without any 

authority. The written statement does 
not refer to Klai Po at all. When examined 
at the hearing Kyaw Ziii at first said 
that Klai Po came back to Kya In 
in December for a few days and left word 
that he had hired out the launch to 
Niohols, but when the evidence was read 
over to Kyaw Zin he altered this statement 
and said Klai Po left word merely that 

“Niohols had hired out the launch.” 
Klai Po in his evidence said that Niohols 
asked him to hire the launch to him but 
that they did not agree about the rate of 
hiring. He denied that the Serang and 
engine driver were engaged by him and 
denied also that the launch was hired 
by his authority to Steel Bros. 

The learned Judge found that it whs 
K lai Po who engaged the orew and also 


that Klai Pn hired out the launoh to 
Steel Bro.s. through Niohols as broker. 
But the Judge held that Klai Po was 
emuloyed by Kyaw Zin merely as a clerk 
and that he had no authority to hire out 
the launch and that in hiring it out he 
acted beyond the scope of his employment. 
The Judge added: “To hold otherwise means 
to hold that he had powers of management 
and was in fact the agent of defendant for 
which there was no justification.” The plaint- 
iffs’ suits were, therefore, both dismissed. 

It is urged for the defendant that this 
decision is right if it be assumed that the 
orew was engiged and the launoh hired out 
by Klai Po, but we are asked to go further 
and hold on the evidence produced that 
Klai Po did not engage the orew and that 
if he did hire out the launch he hired it 
only to Niohols, who thereupon engaged the 
orew and sublet the laun^^h on his own ac- 
count. Klai Po is clearly not a truthful 
witness and Nichols has a strong motive for 
supporting the view that be himself acted 
merely as a broker. The documentary evi- 
dence is very much against the defendant. 
Nichols’ salary book Exhibit R, which appears 
to be kept regularly, does not show that 
Haidayut AH and Tha Maung the Serang 
and engine driver were employed by Niohols 
during the material period November 1914 to 
January 1915. If these men were engaged 
by Niohols for the period in December 
when the launch was hired out to tha 
Arraoan Co. and the period in January 
when she was hired out to Steels, their 
names, salary and acquittances would probably 
appear in this book in the ordinary course 
of business. It is true that Chinasawmy 
Pillay, who was at that time a clerk of 
Niohols, refers at the end of his evidence to 
another book, an “engagement book”, as 
showing for v^hat periods Niohols’ men were 
employed. But in an earlier part of his 
evidence this witness says there is no other 
establishment book except Exhibit R and 
that this is the only book by which he could 
say who the employees were. This witness 
says that receipts for salary were sometimes 
taken on slips of paper and not in the book. 
He supports the defend itit’s case that it was 
Niohols who eng,jged the crew and says 
that so far as he knows, Nichols had no 
authority from Klai Po to hire out the 
lauDoh. But Chinasawmy is unfriendly to 
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Nichols. He is now a rival in the 
stevedoriiiff business. He admits that he 
left Nichols partly **because he could not 
put up with his ways and manners"’ and 
that ho afterwards wrote to a Liverpool tirm 
with which Nichols had business a letter, 
Exhibit y., in which he tried to injure Nichols 
and get the English Orm’s business in 
Rangoon away from Nichols. It seems to 
me, Exhibit R must be regarded as strong 
negative evidence against the defendant. 
Tha Maung ( P. W. No. O himself said that 
be was engaged by the clerk Klai Po and 
worked for him as engine driver on the 
Handy for over two months and was paid 
by him altogether Rs. 75 or Rs. 80. But 
Tha Maung’s evidence must be accepted with 
considerable reserve as he is a nephew of 
Mrs. Nichols. Klai Po admits that he paid 
Tha Maung Rs. 30 but says he took him 
on only after the collision. He admits, 
however, giving Tha Maung a certificate 
Exhibit B on 1st February, in which he says 
that Tha Maung worked for him for three 
months. Then we have Exhibit 5 in which 
there is a clear admission that Klai Po paid 
off the crew, though it is said that Nichols 
induced him to do so taking full advantage 
of his simplicity and ignorance of business.” 
Kyaw Zin gives Klai Po’s age as 20; but 
Klai Po himself owns to nearly 24, and he 
has a fair knowledge of English as he passed 
the 8th standard. After the collision he 
signed the receipts Exhibits D and E for 
the hire of the launch by the Arraoan 
Co. and Steels and in each of these receipts 
the transaction appears as a hiring out by 
Nichols as broker on behalf of Maung 
Kyaw Zin. These are both signed “E. T. 
Klai Po, for Mg. Kyaw Zin.” We are 
asked to believe that this is only another 
instance of Nichols’ superior cunning and 
Kali Po’s ignorance and simplicity, but it 
is hardly likely that Klai Po signed the 
receipts without reading them and without 
noticing that Nichols figured in them merely 
as a broker. On the evidence there can be no 
reasonable doubt that it was Klai Po who 
engaged the crew and that Nichols was 
authorized by him to hire out the launch 
to the Arracan Co. and to Steels. 

It remains to consider whether the Judge 
was right in absolving the defendant on the 
ground that Klai Po acted beyond the scope 
of his employment in hiring out the launch 


through Nichols. The owner of a vessel is not 
liable qua owner for damage caused by 
the negligence of the crew. He is liable 
only as employer of the wrong«doer. The 
wrong- doer in this case, i. c., Serang was 
employed by Klai Po. The Judge con- 
sidered that there was no justification for 
holding that Klai Po was an agent of the 
defendant. In this Court Mr. V^akharia 
for the defendant does not go so far as 
this. He only urges that Klai Po in his 
capacity of clerk was an agent with strictly 
limited authority. 1 think it is for 

the owner to show clearly the character 
of Klai Po’s agency and to prove that 
Klai Po exceeded his authority by hiring 
out the launch at Rangoon. The burden 
of proof on this point lay on the defend- 
ant according to the principle of section 
106, Evidence Act, for the character of 
Klai Po’s authority was a matter specially 
within the principal’s knowledge. We cannot 
rely on the evidence of either Kyaw or 
Klai Po. They have contradicted them- 
selves and one another and their evidence 
ooufliets in material particulars with the 
statements made on Kyaw Zin’s instruc- 
tions in Exhibit 5. It is clear on Exhibit 
5 that Klai Po was sent to Rangoon to 
take delivery of the launch and bring 
her to Pyapon, and Klai Po admits that 
he did bring her to Pyapon after the 
collision, having hired a Serang under Kyaw 
Zin’s express instructions. Kyaw Zin has a 
brother Kya Zin also called Mg. Di, and 
Klai lives with the two brothers who 
are related to him as second cousins once 
removed, but he calls them both his 
“uncles”. Kya Zin as well as Kyaw Zin had 
a launch. It was called the Admire. 

Klai Po admittedly looked after it. It 
was Klai Po who started negotiations with 
Nichols for the purchase of the Admire. 
He went to Pegu with Nichols and saw 
the launch there and liking the look of 
her took her to Kya Zin, who then bought 
her. After the collision Klai Po 
had the Handy repaired at Rangoon, 
meeting the costs of the repairs out of 
the money received from tha Arraoan Co, 
and Steels. Daring this time he also ap- 
plied to the Port Commissioners on behalf 
of his principal Kyaw Zin for license to 
ply the launch for hire. The engine- 
driver Tha Maung says that before return- 
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iug to PjapoD after the collision the 
launch was again hired by a broker and 
taken to a village beyond Kyauntan and 
that Klai Po directed him, Tha Maung, 
to go there with the launch, but Klai Po 
denies this hiring also. After returning to 
Pyapon the launch was plied for about 
6 months in the delta and Klai Po was 
on the launch during the greater part of 
this time. According to Kyaw Zin he was 
on her for about 5 months out of the 6. 
Kyaw Zin says that Klai Po was on the 
launch to look after the money and that 
he was only acting as a clerk. Klai Po 
himself says that he did not act as a 
clerk and he does not say in what capacity 
he was on the launch, except that he 
washed the launch when it was dirty. 
He got no pay. It is a legitimate infer- 
ence that at this time at any rate, i, e., 
after the collision, he was looking after the 
Handy for Kyaw Zin as he had previously 
looked after the Admire for Kya Zin. He 
was evidently regarded by the Police as 
the person in charge of the launch, for 
he was arrested and kept in custcdy for 
a week or more when the Handy collided 
with a Sampan in the delta. As a matter 
of fact it seems likely that Kya Zin and 
Kyaw Zin were in partnership in the launch 
business, though Klai Po says that 
they were only planning to work together. 
Klai Po wrote and signed several letters 
about the launches for both the brothers. 
Several letters are produced written by 
Klai Po and signed by him for Kyaw Zin. 
Exhibits L, M, N, 0 are signed “Kyaw 
Zin Bros.” while one letter, Exhibit P, is 
signed “Mg. Kyaw Zin Sagun” Mg. Sagnn 
being the father of the two bro- 
thers. 

Kyaw Zin and Klai Po would have us 
believe that Klai Po’s principal object in 
going to Rangoon was to get employment 
for himself and that Kyaw Zin seized the 
opportunity of his going to Rangoon to 
send the Rs. 400 to Nichols. It is clear, 
however, that Klai Po remained at 
Rangoon only as long as the launch was 
plying there and then returned with 
lier to his village after carrying out the 
repairs rendered necessary by the collision 
and obtaining a plying license from the 
Port Commissioners. The admissions of 
the defendant and Klai Po and the cir- 


cumstances are, in my opinion, entirely in- 
consistent with the view taken by the 
learned Judge as to the nature of Klai 
Po’s employment. The facts appear to me 
to show that Klai Po, being the best 
educated member of the family, was entrusted 
with a wide degree of control at Rangoon 
in the absence of Kyaw Zin. The very 
fact that he was paid no salary is signi- 
ficant. Kyaw Zin deputed him to bring 
the launch from Rangoon, which would 
necessarily involve hiring a crew. When 
Nichols proposed that the launch should 
be hired out in Rangoon, it seems probable 
that Klai Po readily agreed to the proposal. 
The launch had admittedly been plying 
at a loss in Pyapon- -v/de Kyaw Zin’s 
evidence — and the opportunity of lucrative 
employment at Rangoon would no doubt 
be acceptable to Kyaw Zin. Klai Po ad- 
mits that he did not communicate Nichols* 
proposal to Kyaw Zin at all. He probably 
thought that there could be no doubt as 
to his principal’s approval. When he went 
baoK to Kya in for a few days in Oeoem- 
ber, he left word for Kyaw Zin who was 
absent that the launch was being hired 
out at Rangoon. Kyaw Zin says that 
after receiving this message be wrote to 
Klai Po to tell Nichols to send the launch 
back to Pyapon at once. But he admits 
that ho did not write until two weeks 
after Klai Po’s return to Rangoon and a 
week after his own return to Kya In. 
Klai Po, on the other hand, denies that he 
received any letter from Kyaw Zin, but 
says he did receive a verbal message from 
him on the day of the collision to the 
effect that the launcli should be sent back. 
It is clear at any rate that Kyaw Zin 
expressed no disapproval of the hiring out 
at Rangoon. When the plaintiffs demanded 
compensation through their lawyers, Kyaw 
Zin visited Mr. Bruce and asked him to 
let him off. So far from disclaiming res- 
ponsibility for the accident he offered to 
give up his own launch the Handy and 
his brother’s launch “Admire” by way of 
compensation. The inclusion of the Admire 
in this offer lends colour to the suggestion 
that the two brothers were really in part- 
nership, though it may have been that 
Kyaw Zin only counted on obtaining the 
consent of Kya Zin to sacrifice the 
Admire. 
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I would bold that: the defendant failed 
entirely to prove that Klai Po was a mere 
clerk with no powers of management and 
that on the contrary the evidence is 
auffioient to show that Klai Po had consider- 
able powers of control at Rangoon. He 
was sent there to bring the launch to 
Pyapon. He had to get a license from 
the Port Trust, to hire a crew, and to 
buy petrol for the launch. While at Ran- 
goon he saw that it would be to his 
employer’s benefit to hire out the launch 
there and that he d>d so apparently with- 
out consulting the owner or thinking it 
necessary to do so. But he was acting 
for the owner’s benefit and he evidently 
considered it so much a matter of course 
that he did not inform Kyaw Z n of what 
he was doing until he went back to the 
village some weeks later, and even then 
he only left a casual message Jhat the 
launch had been hired out at Rangoon. 
It is unlikely that Klai Po would have 
acted in this manner if his authority from 
Kyaw Zin was not wide enough to let out 
the launch at all. Kyaw Ziu’s inaction on 
hearing of the letting out, hia apparent 
acquiescence in what Klai Po bad done, 
suggests that Klai Po had in fact the 
necessary authority. The relations between 
Klai Po and hia two uncles and the ad- 
missions of Klai Po as to his connection 
with the Admire and the Handy strongly 
support this inference. It is instructive to 
remember that an interval of about th»ee 
weeks elapsed between the time that Klai 
Po went to Rango(?n for the launch and 
the time in December when he returned to 
the village for a few day.s. If he had no 
authority from Kyaw Zin except to go and 
fetch the launch, Kyaw Zin would pro- 
bably have written or sent a message en- 
quiring the reason of delay in bringing 
the launch to Pyapon. His inaction leads 
to the inference that he had constituted 
Klai Po his representative and agtnt for the 
purpose of dealing with the launch and tliat 
it was left to Klai Po either to bring the 
launch back at once or to deal otherwise 
with it as might seem profitable. The 
ease falls within the general rule laid down 
by L>rd Justice Willes in Hurwitk v, 
English Joint l^iiock Bank (1): “The genera 
(1) (1867) ^Ex. 259 at p. 265; 36 L. J. Ex. 147; 16 


rule* is, that the master is answerable for 
every such wrong of the servant or agfebt 
as is committed in the course of the 
service and for the master’s benefit, though 
no express command or privity of the 
master be proved. That principle is acted 
upon every day in running down oases. 
It has been applied also to direct trespass 
to goods, as in the case of holding the 
owners of ships liable for the act of 
masters abroad improperly selling the 
cargo. It has been held applicable to 
actions of false imprisonment, in oases 
where officers of Railway Companies, in- 
trusted with the execution of bye laws 
relating to imprisonment, and intending to 
act in the course of their duty, improperly 
imprisoned persons who are supposed to 
come within the terms of the bye-laws. 
It has been acted upon where persons 
employed by the owners of boats to navigate 
them and to take fares have committed an 
infringement of a ferry, or such like wrong. 
In all these cases it may be said, as it 
was said here, that the master has not 
authorised the act. It is true, he has not 
authorised the particular act, but he has 
put the agent in bis place to do that class 
of acts, and he must be answerable for 
the manner in which the agent has con- 
ducted himself in doing the business which 
it was the act of his master to place him in.” 

I would set aside the decrees of the 
Original Side in both cases and would 
record a finding in favour of the plaint- 
iffs on the I at issue and remand the suits 
for further enquiry as to the amount of 
damages in each case and for final dis- 
posal. The costs of the appellants in this 
Conrt should be borne in both oases by the 
defendant. 

Mad>g Kin, J. — I concur. 

Decrees set aside^^ 

Case remanded. 
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PRIVY COUNCIL. 

Appeal from tub Oalcuti'a High Codrt. 

March 21, 1918. 

Present : — Visoount Haldane, Lord 
Banedin, Lord Sumner, Sir John Edge and 
Mr. Ameer Ali, 

Raja JOYTI PR\SHAI) SINGH DEO 
BAHADUR — Appellant 
versus 

KUMUD NATH CH ATTERJI and others 

— Rfi'PONDB'^TH. 

Bengal Patni TMuks lieinlntion {VIll of 1819j, s, 
14, proceeding. s under —Money poi.l to stop sfile, ndiether 
recoretahle — CnUeetor^ powers of — Chote-^ Nngpu}' 
Encumhered Estates Act ( 1’/ of 18 DJ, appliciihiUty oft 
to itnmoceablc prop’irty outside Chofa. Nagpur. 

In profeedin^s nndor section 14 of the 
Putiii aluks llei'ulation, the Collector acts not 
in a judicial but in a niinistcrml capacif y. Those 
wlio pay money undoi sucli procoo (lings are not in 
the same position I'ls persons who p y a claim brought 
against them in iin ordinary suit wliich they have 
a full opportunity of resisting and who, not having 
availed them selves of such opimrtunity then, are 
d -barred from doing so hereafter, v' hether or not 
ho contests the claim, a talukdnrio st('p a sale 
under section l-t lias to deposit the full amount 
claimed and such deposit does not preclude him 
from there iftor rai.sing the <|n ^stioii of title in an 
ordinary suit, Tp. 82!% col. 2.J 

The Chota Nagpur Km-uinbered Instates Act, 
187H, has no applic^ation to imtuovoahle. property 
outside the limits of (vhota Nagpur [p. 830, col, 2,] 

Bhicha Ilaai v. Jiishatnhar l7 Ind. Cas 957; Itf 
C. L. J. 527; 17 C. W. N. 754, approved. 

App3al from a decree of the Calou^ta High 
Court, dated July 23, 1914, and reported io 
27 Ind. Cas. 52(i, affirming a decree of the 
Subordinate Judge, Burdwan. 

FACTS of the case are sufficiently set 
out in their Lordships’ judgment. 

Respondents sued to rocover sums paid by 
them to appellant in proceedings taken by the 
latter under the Patni Taluks Regulation 
to realise arrears of Patni rent; ihey 
alleged that no such arrears were due. 
Appellant contended that the mortgage 
bond executed by his predecessor, under 
which the Patni rents were set off against 
the interest due to the plaintiffs under the 
mortgage, had been paid off by the manager 
appointed under the Ohota Nagpur Encumber- 
ed Estates Act, 1876, and also that plaint- 
iffs oould not recover the sums paid, as 
even if not legally due, those sums were paid 
voluntarily, or if not voluntarily, under stress 
of legal proceedings In which the plaintiff had 
not chosen to defend himself. The Sub- 
ordinate Judge overruled these contentions 
and decreed the suit and his decree was 


affirmed by the High Court. Defendant 
appealed. 

Messrs. Upiohn, K.O,. DeG^uythert K, C.,and 
/. Af. Patikht for the Appellant, submitted 
that this was a. oise for money had and 
received, and that money having been paid 
under stress of legal proceedings, plaintiffs 
oould n'^^t recover. The Raja issued notice 
under section 8 cf the Regulation : respond- 
ents had it in their power to take sum- 
mary proceedings under section 14, and in 
such proceedings the validity of the Raja*a 
claim would have been decided. They fail- 
ed to raise in any such proceedings the 
question whether the mortgage was dtsoharg- 
ed, and they cannot raise it now. 

Mimiott V. Hampton (1), Moore v. Fulham 
Vestry (2>). 

[The Board referred to Gnnper v. Phihhs (3) 
and Beauchamp (E irl)y. Winn (4) and observ- 
ed that the question was whether the respond- 
ents knew their rights when tl ey paid. 
It seemed they did not discover their 
rights till afterwards. Could they not then 

We submit, not. There is no evidence 
of any mistake at all; if they made any 
mistakp, it was as to the construction of a 
(j jneral Act (the Chota Nagpur Encumber- 
ed Estates Act) and that is a mistake of 
law, not of fact; it is a mistaks as to lext 
not as to jus privatum, 

R-ferenoe was made to DuUchand v. 
Bamkishen Singh (5) and Kanhaya Lai v. 
Nation d Bank of India LUi, (6j. 

The lands concerned are outside Chota 
Nagpur, but the application of Act Y1 
of 1(76 is not limited to lands in Chota 
Nagpur. Section 2 vests in the manager 
appointed under the Act all the iminoveableB 
of the landholder wherever situate and all 
immoveables which may be acquired by or 
devolve on him or his heirs. The acquisi- 
tion or devolution of the property is not 
oontined to property situated in Chota 

(1) (1707) 7 1. K. 289. 

(2« (lh9.>) 1 B. 39^64 L. J. Q. B. 226; 14 R. 
343; 71 L. T. HH2; 43 \V. R. 277; 59 .1. P. 596. 

l3) 1867) 2 H. L. 149; 16 n. T. 678; 15 W. R. 1049. 

(4) (1«73> « u. L. 223; 22 W. R. »93. 

(5) 8 I A. 93; 7 0. 648; 4 8nr P. C. J. 245; 6 Ind. 
Jur. 49?; 3 Ind. Uoc. «.» ! (>tt (P. C ). 

i6. 18 Ind. 1 fiH. 949; 40 I A 56; 17 C. W. N. 641; 
(1913' M. W N. 4 6; 13 M L. T 406; 1 1 A. L J. 413; 
17 C. L. J. 479; 16 Bom. L. R. 472; 184 P. L. R. 1913; 
26 M. li. J. 104; 40 C. 598 (P. C.). 
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Nagpur. Under section 3 the bar as to 
process in respect of debts and liabilities 
extends to all Courts in British India. 
Debts must include secured debts: there is 
nothing in the context to limit the general- 
ity of the provision. The disability as to 
contract is extended to the landholder’s heirs. 
Appellant’s contention is borne out by a 
review of the whole Act, and a considera- 
tion of the purpose which the Act was 
intended to effect. If unsecured creditors are 
barred all over British India, why should 
secured creditors outside Chota Nagpur 
escape ? We admit the contrary view has 
been taken in Hhicha Ram v. Bishamhar 
'Nath (7), but that case was wrongly decided. 

Messrs. Dunne^ K. C., and Rammy, for the 
Respondents, were not called on. 

JUDGMENT. 

ViscooNT IlAiDANn. — This is an appeal from 
a decree of the High Court, Fort William 
in Bengal, affirming a decree of the Sub- 
ordinate Judge of Burdwan. The respon- 
dents as plaintiffs brought a suit to recover 
Rs. 6,848-S 0, being the amount of Patni rents 
for the years 190 — 1910 paid by them, as 
they alleged, although not due, in order 
to save their lands from sale under the 
powers conferred on Zemindars by section 
14 of Regulation VIll of 1819. 

The appellant, on whose behalf ns having 
rights conferred on a Zamindar, it had 
been proposed to put the power of sale in 
force, contended, in the first place, that the 
money could not now be recovered, on the 
ground that even if not legally due it was 
paid voluntarily, or, if otherwise than 
voluntarily, as the result of proceedings in 
which the respondents had not chosen to 
defend themselves, and which consequently 
could not be reviewed. In the second place, 
he contended that the amount paid was due 
under the provisions of “The Chota Nagpur 
Encumbered Estates Act” (\ I of IS7G). 

The facts do not appear to be obscure, 
and if the appellant’s contentions are right 
on either of the points stated he may be 
entitled to succeed. As, however, their 
Lordships are of opinion that the argument 
addressed to them from the Bar fails on 
both points, they have not found it neces- 
sary to call on the respondents to support 

(7) 17 Ind. Cas. 957; ifi C. L. J. 627; 17 C. W. N. 
764 . 


the judgments in the Courts below, either 
on the two questions referred to, or on certain 
minor points which their Lordships did not 
consider to be tenable. 

The appellant is Raja of Pachete, in Chota 
Nagpur. He succeeded to the title and estates 
on the death of his grandfather, the late 
Maharajah Nilmoni Singh Deo. The late 
Maharajali, in 18S7, borrowed from one 
Mabesh Chandra Chatterji, a resident of 
Madanapur, in Burdwan, Rs. 22,43o, giving 
the latter security in the form of a usufruc- 
tuary mortgage of lands constituting four lots, 
three in the district of Bankura, and one 
in the district of Burdwan. Of these four 
lots the Maharajah had previusly granted 
Patni leases to Mahesh Chandra Chatterji. 
The respondents are the sucoessors-in -title 
of the latter in respect both of the leases 
and of the mortgage security. All of the 
four lots, the subjects of the leases and the 
mortgages, lie outside the boundaries of 
Chota Nagpur. 

The mortgage was effected by a Sod- 
bandhaki mortgage bond under which it 
was stipulated that interest at the rate 
of 14 annas per 109 rupees, equivalent to 
lOl per cent, per annum, should be payable 
and that this interest, which was substantial- 
ly equivalent to the amount of the annual 
rents payable under the Patni leases, should 
be set off as against the interest until 
re-payment of the principal sum due under 
the mortgage. 

In 1895 the affairs of the late Maharajah 
having become embarrassed, the provisions 
of the Chota Nagpur Act were applied 
to his case. The language and scope of 
this Act their Lordships will refer to later. 
For the present it is sufficient to state 
that the management of the Maharajah’s 
estate was vest€:d in a manager appointed 
under section 2 of the Act and that a vest- 
ing order appears to have been published 
in the “Calcutta Gaxette,” in terms wide 
enough to apply, if the Act enabled it 
to do so, to all his immoveable property both 
within and outside the boundaries of Chota 
Nagpur. In response to a notice issued by 
the manager, the respondents, among other 
creditors, put in a claim. They submitted 
their mortgage bond with a petition praying 
for a settlement. The manager dealt with 
the claim under section 8 of the Act, and 
purported to settle the amount of principal 
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due, and, what was in the oircumstances 
stil) more important, to reduce the future 
interest to 6 per cent, per annum. He also 
determined that in every half year the 
difFerenoe between the interest as Ihas 
reduced and the amount of the Patnt rents 
should be applied in satisfaotion of the 
principal. The Commissioner, on whom 
jurisdiotion to do so was claimed to have 
been entrusted by the Act, sanctioned the 
arrangemenn. 

In 1907 the debts due by the estate were 
considered to have been povided for, and the 
possession and management were made over to 
the appellant, who had succeeded to the title. 
Thereafter he collected from the respondents 
the amounts of surplus Patni rents in question 
in the suit, on each occasion applying 
to the Collector of the district where the 
lota were situated for authority to put in 
force the summary provisions for sale 
for recovery of Patni rents enacted by the 
Regulations of 1819 hereinafter referred to. 
The respondents, on receiving the successive 
notices to this effect authorised by the 
Collector, paid the amounts for the recovery 
of which they have brought the present 
suit. They appear to have made no formal 
protest, but the learned Subordinate Judge 
who tried the case has found that the 
circumstances were such that they cannot 
be taken to have made the payments 
gratuitously, a oonolusioii of act from which 
the High Court did not dissent !on appeal, 
and from which their Lordships do not 
dissent. 

It is important to see what were the terms 
of section 14 of the Regulation of 1819, 
under which these payments were insisted 
on. Section 8 had enacted that Zemindars 
in the position of the present appellant 
should be entitled in certain oases to apply 
for sales of Patni tenures for arrears of rent. 
Section 14 dehne.s in its first branch the 
procedure in case the Talukdar objects. He 
may stop the sale by lodging the amount 
demanded. He may also bring a suit and 
obtain a reversal of the sale and damages. 
By its second branch the section provides 
that if the Talukdar desires to contest the 
Zemindar’s demand he may apply for a 
summary investigation. If this takes place 
and an award results in time the effect of the 
award is to prevail. But if the proceedings be 
still pending the sale is iiouetheless tu take 


place unless the amount claimed be deposited, 
and if Nuoh deposit is not made the Talukdar is 
to have no remedy excepting by a regular action 
for damages and reversal of the sale. Under 
an amendment of the Regulation passed 
in the conduct of the proceedings in 

regard to such sales is given to the Collector, 
Deputy Collector or Head Assistant. 

Their Lordships are of opinion that the 
procedure provided for by section 14 is such 
as not to put those submitting to pay 
money under it in the position in which 
they would have found themselves had they 
paid a claim brought against them in an 
ordinary suit In which they could have set 
up a full defence but had failed to do so. 
In such a case tho.se who pay lose their 
right to resist, however good, because, having 
had the full opportunity of doing so which 
the law allows them once for all, they 
have not availed themselves of the 
opportunity so given. But section 14 
expressly recognises the right to bring a 
separate suit in an ordinary Court, the 
proceedings before the Collector notwith- 
standing. If the purchaser at the sale 
impeached is made a party, the sale may 
even be set aside. All the Talukdar gets 
by demanding a summary investigation 
before the Collector is an award the applica- 
tion for which will not stop the sale, The 
only step by which the sale can be stopped is 
by a deposit of the full amount claimed, 
and when this is done the question of title 
remains capable of being raised in an ordinary 
suit. Their Lordshipa are accordingly of 
opinion that the rule which prevents a 
person from recovering back money which 
he has paid on a claim in legal proceedings 
to which he might have set up a defence 
but has failed to do so, has no application 
here. This conclusion is, under the 
circumstances already referred to, fatal to 
the first branch of the case presented by the 
appellant. On the argument addressed to 
them on this part of the case they have 
only to add the observation that the 
proceedings before the Collector are of an 
administrative rather than a properly judicial 
character. The Zemindar who has a power 
of compelling a sale is to exercise this 
power through the instrumentality of the 
Collector himself, who acts, not magisterially, 
but ministerially, and who has, in the true view 
of his fuuctiuuc, uo capacity tu give effect 
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to any enquiry lie may mal^e into title com- 
parable to the capacity possesssed by an 
ordinary judicial tribunal. 

Their Lordships now turn to the second 
argument by which the learned Counsel for 
the appellant supported the case made. 
This argument turned on the question 
whether the powers conferred by the Chota 
Nagpur Act extend to land outside the 
limits of Chota Nagpur. The language 
of the Act is obscure and their Lordships 
have found it necessary to look at the whole 
of its provisions somewhat closely in order 
to arrive at a conclusion on the point. 
The preamble is material, for it defines 
the purpose of the measure as the provision 
of “relief of holders of land in Chota Nagpur 
who may be in debt, and whose immove- 
able property may be subject to mortgages, 
charges, and liens.” Prtma fncie the immove- 
able property would, therefore, mean such 
property in Chota Nacrpur and this is borne 
out by the title of the Act, which is: “The 
Chota Nagpur Encumbered Estates Act.” 
Section 2 enacts that where ‘ any holder of 
immoveable property” (which plainly means 
here immoveable prope»ty in Chota Nagpur, 
and there only) applies to the Commissioner 
stating that the holder of the “said property” 
is subject to, or that ‘‘his said property” 
is subject to, debts or liabilities, the Com- 
missioner may, with the consent of the 
Lieutenant Governor of Bengal, by Order 
published in the “Calcutta GHzette,” appoint 
an officer called a manager, and vest in 
him the management of the whole or any 
portion of the immoveable property of the 
holder. The application must state the parti- 
culars of the debts or liabilities to which the 
holder is suject, or with which his immoveable 
property is charged, and also the particulars 
of the immoveable property to which he 
is entitled. Section 3 provides that on the 
publication of the Older ‘all proceedings 
which may then be pending in any 
Civil Court in British India in respect to 
such debts or liabilities shall be barred 
and all processes, executions and attach- 
ments for or in respect of such debts and 
liabilities shall become null and void.*’ 
Among other things, the section further 
provides that the holder and his heir 
shall be incompetent to mortgage, 
charge, lease, or alienate their immoveable 
property, or to grant receipts for rents or 


profits, and shall be incompetent to enter into 
any contract which may involve them in 
pecuniary liability. Section 4 confers on the 
manager during his management of the 
said immoveable property” large powers of 
management and of settling debts. S-^otion 
5 provides that, on the publication of the 
Order vesting the management in him, the 
manager is to publish a notice in English, 
Urdu, and Hindi (not, their Lordships 
observe, in the remaining languages verna- 
cular in other parts of India), calling for 
the presentation of claims, and all claims not 
duly presented are to be barred. Section 8 
enables (he manager to determine the 
amounts of principal justly due to the credit- 
ors of the holders of the property and to 
the mortgagees on it. By section 9 the manager 
may enquire into the consideration given for 
leases and, if it appears ini-ufficient, cancel 
them. Section 10 gives an appeal against 
proceedings of the Collector to the ** Deputy 
Commissioner within whose jurisdiction the 
property is situate,” if not himself the 
manager. Sections 17 and 18 confer on the 
manager power to lease and to mortgage and 
sell (in the latter oases with the assent of 
the Commissioner). Section 19 enables the 
Lieutenant Governor of Bengal (within which 
Chota >agpur is situate) to make rules for 
the administration of the Act. Section V3 
saves the jurisdiction of the Courts in Chota 
Naspur in certain kinds of suits relating 
to immoveable property brought under the 
operation of the Act. 

Their Lordships have not had before them 
the Order published in the “Calcutta G izette,” 
by which the Commissioner appointed the 
manager in the present case, and vested in 
him the management of some or all of the 
immoveable property of the late Maharjah; 
but, however wide the terms of this Order 
may have been, the scope of its operation 
depended on the scope of the Act itself. After 
considering the Act as a whole, their Lord- 
ships have arrived at the conclusion that the 
primary intention to be collected from its 
language is that of providing, by a measure 
of local application, for the relief of the 
burdens afPeoting the land within Chota 
Nagpur owned by a class of landholders there. 
The governing purpose related to a particular 
locality. It is not a Statute analogous to a 
Bankruptcy Act, the controlling purpose of 
which is provision for creditors in a liquida- 
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tion. To this end seotion 16 confers the 
jarisdiotion requisite to enable the manager 
to recover immoveable property in the posses- 
sion of a mortgagee or vendee in the Court 
of the Deputy Commissioner within whose 
jarisdiotion the property is situate. But in 
Bagulation Districts, where there is no 
Deputy Commissioner, these words wonid 
be inabt, and the inference is that they were 
intended to apply only to immoveable property 
in Chota Nagpur, where a Deputy Com- 
missioner has jursidiotion. This conclusion 
is borne out by section 23, which saves, 
as already observed, the jurisdiction of the 
Courts of Chota Nagpur over certain questions 
and not the corresponding jurisdictions of 
Courts outside it. 

Their Lordships agree with the views of 
the scope of the Act expressed by the learn- 
ed Judges who decided the case of Bhicha 
Bam V. Bishamhhar Bath (7). They 
think that the Act has no applicition to 
immoveable property outside Chota Nagpur. 
The main purpose is, as they have already 
observed, the protection of Zemindars within 
that district: and any provisions which affect 
rights to enforce in jurisdictions outside it 
personal debts or liabilities are merely 
ancillary to the main purpose of the Act, 
which is directed to improving the position 
of persons owning land within it. If this 
be so, no claims in rem of land outside it 
ought tc be construed as affected by the 
merely general and ambiguous expressions 
which the Act contains. 

Their Lordships will humbly advise His 
Majesty that the appeal should be dismissed 
with costs. 

Appeal dismissed. 

Solicitor for the Appellant: — Mr. E, 
Dalgado. 

Solicitors for the Respondents: — Messrs, 
r. L. Wilson ^ Go. 


LOWER BURMA CHIEF COURT. 

Fikst Civil Appk> l No. 127 op 1917. 

April 26, I9l£‘. 

Present: — Sir Daniel Twomey, Kt., Chief 
.Judge, and Mr. .Justice Ormond. 

MAUNQ BA HAN — Pl-intjfp — Appellant 
versus 

MA TIN alias MA PU TIN — Defendant — 
Re PONI ENT. 

Jinddhist LfiWj Tiunnefte —Mnrri'tge of minor gi it 
Consent of father^ whether necessin/. 

There ciinnet bn :i valid marriage of a minor 
Burmese Buddhist girl wiLhoufc her father’s express 
consent. 

Appeal against the decree of the District 
Court, Hanthawaddy, in Civ;l Regular No. 56 
of 1915. 

Mr. Broadhentf for the Appellant. 

Mr. Cinnel (with him Mr. Maung Thin), for 
the Respondent 

JUDGMENT. — The plaintiff and defendant 
are Burmese Buddhists The plaintiff is a 
young man of 23 years of age and sues for 
restitution of conjugal rights. The defendant 
Ma Tin is 16 or i7 years of age and is ad- 
mittedly a minor. She eloped with the plaintiff 
and lived with him for four days in Mg. Gyi’s 
house in the same village in which she Jived 
with her father. Lugyis intervened on behalf 
of the plaintiff to persuade the defendant’s 
father to allow them to marry. When 
the Lugyis first intervened, they were under 
the impression that the father would consent 
to a marriage. On the fourth day the 
Lugyis and the young couple returned to 
the defendant’s father’s house and there 
was an interview which lasted some hours. 
The father asked his daughter if she had 
gone willingly with the plaintiff and she 
said that she had done so because she loved 
him. The father told the two young 
people to go up into the house and the 
Lugyis also went into the house. Shortly 
afterwards the giil said she did not want 
to remain in her father’s house because 
she thought her father wished to separate 
her from the plaintiff. Some of the 
witnesses say that the father said : “as 
you love him, I will not interfere,” but 
others who were present do not give 
evidence to this effect. The Lugyis were 
present in order to be witnesses of a 
ooDsent to the marriage, but no express 
consent was given. We are asked to find 
that there was an implied consent in 
view of the fact that the father told the 
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plaintiff and defendant to go into the 
house, and in view of the evidence of 
oertain witnesses that the father said he 
would not interfere, but as against that 
there was the conduct of the girl and the 
fact that the plaintiff did not stay in the 
house that night; there is the farther fact 
that when he came next morning he was 
refused admission and that he has not 
been allowed to see the girl since. The 
only question in this appeal is:— Did the 
father give his oonsentp The facts are 
fully dealt with by the learned Judge and 
we agree with him in the view ho has 
taken, namely, that no real consent was 
given. 

Mr. Connel, for the respondent, contends 
that even if the father did give his consent, 
that would not convert the elopement into 
a marriage with retrospective effect, but that 
farther co-habitation would be necessary after 
such consent in order to constitute a 
marriage and he quotes the Upper Burma 
case of King- Emperor v. Ega Ei Ta (1). 
But it is unnecessary to go into that 
question in this appeal, because we find 
that the father did not in fact give his 
consent to a marriage between the parties, 
and Mr. Broadbent for the appellant 
admits that without such consent there 
could be no valid marriage and that the 
plaintiff’s suit would have to be dismissed. 
The appeal, therefore, is dismissed with 
costs. 

Appeal dismissed, 

(1) U. 13. 11. (1902-03), J, rcnul Code, 15. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Miscellaneous Appeal No. 34 of 1917, 
August 1, 1917. 

Piesenti — Mr. Stuart, A. J. C. 

Saiyid FID A ABBAS and anothbk — 
Plaintiffs — Appellants 
versus 

RAHIM BAKHSH and others — Defendants 
— Respondents. 

Civil Procedure Code {Act F o/ 1908), 0. XU^n^ 
33, 27 — Aiycltaiti Court, i^oivcr of — L'Jivcr CoUfVt rcfiis* 


iny to record evidence — lietnand, order of, validity of— 
Procedure, 

Wlu'Mv an Appellate Coui’t coiisiilers that certain 
evidc?iico refusctl to be recorded by the lower Court 
ought to have botni recorded, it has no power to 
remand the suit for re-lienring uh initio under Order 
XLT, rule 23, Civil Procedure Code, but can direct 
any additional evid(‘iieo to lx* recorded, under Order 
XLT, rule 27. 

Appeal against the order of the Subor* 
dinate Judge, Unao, dated the 12tb June 1917, 
setting aside that of the Munsif, North 
Unao, dated 27th March 1917. 

Ohaudhri Ram Bharose Lai, for the Appel- 
lants. 

Mr. M, A, Khan, for the Respond- 
ents. 

JUDGMENT. — In this case the learned 
Subordinate Judge has remanded the suit 
for re-hearing ah initio under the provi- 
sions of Order XLI, rule 23. Those provi- 
sions have no application. This was not 
a case in which the Court from whose 
decree the appeal has been preferred has 
disposed of the suit upon a preliminary 
point and the decree has been reversed 
in appeal. The Court from whose decree 
the appeal has been preferred has refused 
to record certain evidence which the learned 
Subordinate Judge considered onght to 
have been recorded. The learned Subor- 
dinate Judge could have directed any 
additional evidence to have been recorded 
under the provisions of Order XLI, rule 
27. 

I, therefore, allow this appeal. I set 
aside the order remanding the case 
under Order XLI, rule 23, and direct 
that the learned Subordinate Judge take 
the appeal on his file again and proceed 
to decide it. He will be at liberty to 
utilize the provisions of Order XLI, rule 
27, in any manner which may appear 
good to him. As the difficulty has arisen 
not through the action of the parties but 
through the action of the Court, I direct 
that the costs of the present appeal abide 
the result. 

Appeal allowed. 
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TRIBHAWAN V, EMPEROBi 

OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Revision No, 15 ok 1917. 

Febrnary 11, 1917. 

Present : — Pandit Kanhaiya Lai, A. J. C. 

TRIBHAWAN and others— Accused 
—Applicants 
versus 

EMPEROR — Complainant — Respondent — 
Opposite Party. 

Penal Code (.Ic/ XLV of 1860), >■. 18(i — t )hst rue ting 
public serravt in discharge of publii: function — Writton 
ordrt\ v'hether must be shown to accused. 

In order to const ituto an offoiice under sect ion 186 
of tlie Penal Code, it is not nocossnry <o prove that 
ilie written order iindco* wliicli tlie public servant 
was aetiii#^ was actually shown to the accused. It 
is enou^di if it is found that the public servant h.ad 
ihe order with him and could show it to anybody 
who Avanted to sec tin' same or ((ucHtion his 
authority. 

Criminal revision against the order of the 
District Ma^ristrate, Gonda, dated the 9fch 
January 1917, modifying: that of the Deputy 
Magistrate, 2nd Class, Gonda, dated the 22nd 
November 1916, 

Mr. F. G, IK Lincoln^ for the Appli- 
cants. 

The Government Pleader, for the Crown. 

JUDGMENT. — In a suit brought by Tri- 
bhawan against Raghu for damages for 
malicious prosecution, Ragbii was awarded 
Rs. 25'9-0 about his costs. Raghu applied for 
the execution of his decree for costs, and got 
twe bullocks, belonging either to Tribbawau 
or his father or to both, attached. 
When the process-servers were preparing 
the list of attachment, Tri bhawan and the 
other accused appeared, and assaulted the 
decree- holder who was holding the ropes 
of the bullocks and took the bullocks away. 
They have accordingly been convicted of 
offences under sections 183 and 186 of 
the Indian Penal Code and sentenced to 
different terms of imprisonment. 

On behalf of the accused it is urged 
that they have bean improperly convicted, 
as no warrant of attachment was shown 
to them and that the convictions under 
both sections were in any case illegal. 
Both the peons, however, say that they 
had gone with the warrant of attach- 
ment, and the cattle were rescued after 
they were attached. There is nothing to 
show that they were asked to show the 
warrant nr that they refused to show 
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them. It was sufficient that they had 
the warrant which they could show to 
anybody who wanted to see the same or 
question their authority. 

As the attachment bad already taken 
place, and the cattle were rescued before the 
process servers could make any arrange- 
ments for their custody, the accused were 
rightly convicted under section 186 of the 
Indian Penal Code for obstructing public 
servants in the discharge of their duty. 
Section 183 of the Indian Penal Code only 
applies when the seizure of the cattle is 
obstructed. No force was used to the 
public servants and even the decree-holder 
hardly received anything more than a 
knocking. Tribhawan is a well-to-do Zemin- 
dar and the amount of the decree was small. 
The rescue was probably due te some mis- 
understanding and a sentence of tine would 
have been sufficient. The applicants have, 
however, undergone a good portion of the 
sentence. 

The conviction under section 183 of the 
Indian Penal Code is set aside and that 
under section 186 of the Indian Penal Code 
is maintained. The sentence under the latter 
section will be reduced to the period of Im* 
prisonment they have already undergone. 

Order modified. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Revision No. 55 of 1918. 

April 26, 1918. 

Present: — Mr. Findlay, Offg. A. J. C. 

BAUA — Complainant— Applu akt 
versus 

BABU and another — Accused — 
Non-Applioants. 

Penal Code (Act XLV of }S60Jf *■. 499, h\vcep. 9 — 
Defamation — Statementf relevant ^ hy party to suit — 
Privilege — Mai icc, 

A stal-enient made by a i»ariy to a suit in good 
faith and for the protection of his interests, and 
wliich is relevant to the matter in issue, falls under 
exception 9 of section 499 of the Penal Code and i.s 
privileged, in order to take such a staioment out 
of the exception, tsxproes malice must be proved, [p, 
S34, cols. 1 X 2.J 

Criminal revision of the order of the 
Sessions Judge, Nagpur. 
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Mr. G. liJJeu, for the Applicant. 

TheHon’ble Mr. G. P. Vick, forth© Crown. 

Mr. M, R. Bobde, for the iV on -Applicant 
Accused. 

OBDEEi. — The only point involved in this 
application for revision is whether a certain 
statement made by a party in a civil proceed- 
ing was privileged or not under the law 
applicable to the law of defamation. The 
non-applicants Babu and Sonya were prose- 
cuted in the Court of the First Class Bench 
Magistrates, Nagpur, in respect of part of a 
written statement given in by them in a 
rent suit in which they were defendants. 
The statement being to the effect that Babu 
and applicant had had criminal intimacy 
and that later the applicant had had a 
paramour one Baburao. The Honorary 
Magistrate held that the statement had 
been made without any malicious intent ai d 
discharged llie non-applicants. An appli- 
cation on revision to the Sessions Judge was 
similarly unsuccessful, the learned Judge 
after a brief review of the conflicting case- 
law on the matter of the extent of the 
privilege accorded to witnesses and parties in 
respect of their statements in civil proceed- 
ings holding tliat it wa.s not a case where 
ho should interfere. 

1 find it unnecessary, however, in the 
present case to decide the point as to whe- 
ther on this subject the view of the Madras 
High Court which accords absolute privilege 
to such statements or the more modified 
view of other High Courts should be followed, 
for it seems to me that the alleged defa- 
matory pleading was clearly relevant to the 
rent suit in question, as was held by the 
District Judge in his judgment dated 11th 
April 1917. I fully concur in this con- 
nection with the decision of Sale and Stanley. 
JJ., in Woolf un Bihi v. Jesarat Sheikh (1); 
it must be remembered that the Calcutta 
High Court has declined to follow the 
English rule of absolute privilege in this 
connection but even so in the case quoted, 
which is absolutely analogous to the present 
one, the decision was as stated. To take 
the opposite view would obviously lead to 
most untoward results in the administration 
of justice and in the present case the alleged 
defamatory statement was clearly covered 
by the ninth exception to section 499, Indian 

(1) !:7 C. 262j U Tnd. Dec. (n. s.) 173. 


Penal Code. The statement was clearly made 
in good faith for the protection of the 
interests of the defendants in the suit and 
as such under any view of the law taken 
by the High Courts in this country was 
privileged. Express malice would have to 
be proved for applicant to succeed and this 
has not been done. The application is accord- 
ingly dismissed. 

A pplicatiun dismissed . 


l»ATNAlliGH COURT. 

Cki.viinal Rkvision No. 1 oi- 19ls, 

March 5, 191i:'. 

Frost nt: — Mr. Justice Jwala Prasad. 

KISHEN DA VAL SINGH— Petitionek 
versus 

JAGLAL MANDAL— (Opposite Party. 

Criiuinal ProrcdniY Co le (A . f* oj 1SSI8^, .s. 195 — 
,S<uu tion to pn>so‘nl<' for furo> ,oj— Document not before 
( 'ourt tjrantinrj sanefion Ih iuy in applying fur sanctioUf 
(ffeef of •- Rerifiion — liojlt ('ourt^ potrer tf interforenre of 
— Civil Drocedurr Code (Act T ty 1908), .s. 115. 

Uc’foro griiniing srnirlioii tt> prosocutc uii airruBud 
person fur forgc'iy it i.s dcsiral>le that the Court 
should exainiur* the ullogcd forged document, [p. 835, 
tol. 2.1 

Inordinate and ime\|)laincd delay in making mi 
application for Banction to pros(*cute is a sufficient 
ground for refusing (ho sanction, fp. 830, col. l.J 

Tho lligli Court has pow'or to iuierforo with an 
order of a Civil CourL refusing or crrnnting sanction 
for prosecution under section 19.5, claiuje »0), of the 
Criminal I’roccdure Code and not only under section 
Hoof tJie Civil Procedure Code. [p. 837, col, 1.] 

Criminal revision from an order of the 
District Judge, Purnea, dated the Ifith 
June 1917. 

Messrs. Hasan Imam and Lai Mohan 
Ganguly, for the Petitioner. 

Messrs. Krishna Sahay and Shiveswai VayaU 
for the Opposite Party. 

JUDGMENT. — This is an applioation 
against an order of the Distriot Judge of 
Purnea, dated the 16th June 1917, confirm- 
ing sanction to prosecute the petitioner 
under sections 465, 471 and 196 of the 
Indian Penal Code passed on the petitioner. 
The sanction relates to an entry in a Bahi 
filed in the Civil Suit No. 506 of 1913 in 
the Court of the Subordinate Judge of 
Purnea. The entry in the Bahi was 
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held by the Subordinate Judge, who tried 
the case, to be a “childish forgery” by his 
judgment dated the 8th of September 1914. 
On appeal by the petitioner the District 
Judge agreed with the view taken by the 
Subordinate Judge as to the forgery of the 
entry in question in the Bahi. The judg- 
ment of the Appellate Court was passed on 
the 22nd of December 1915. There was a 
second appeal by the plaintiff to the High 
Court, but the said appeal was summarily 
dismissed. The exact date of the dismissal 
of the appeal is not known, but the appeal 
must have been died within three months 
from the date of the decree of the first 
Appellate Court, that is, before the 22nd of 
March 1915. 

The present application for sanction to 
prosecute the petitioner was filed by the 
opposite party, who was a defendant in the 
original suit on the 22nd June 191G. The 
application was disposed of by the Sub- 
ordinate Judge on the 16th June 1917. 
The Subordinate Judge granted the 
sanction, whereupon the petitioner moved 
the District Judge under clause 6 of sec- 
tion 195 of the Code of Criminal Procedure. 
The appeal before the District Judge was 
disposed of on the 7th November 1917, Tt 
may be mentioned here that after the dis- 
missal of the appeal in the civil suit by 
the District Judge and apparently after 
the appiication for sanction was made before 
the Subordinate Judge, an application on 
behalf of one Rash Behari Lai was made 
to the District Judge for the return of the 
document. This application is not dated 
but the seal of the Court bears the date 
1st July. The document was taken back 
from the Judge’s record room, but when 
and by wbat order of the Court is not 
at all clear from the papers on the record. 
In the list of exhibits there is a note 
against the Bahi in question as having been 
received under a signature which purports to 
be that of a Rash Behari L%1. It is not at 
all shown who this Rash Bihari Lai is, on 
whose behalf the application for return of 
the Bahi was made and who eventually 
succeeded in taking back the document dur- 
ing the pendency of the application for 
sanction. Rash Bihari does not appear to 
be one of the parties concerned in the case. 
The receipt given on the document is also 
pot dated. 


The order of the Court of the 16th 
June 1917 calling upon the opposite party 
to produce the document does not appear 
to have been complied with, nor was there 
any insistence by the opposite party to 
have the document produced in Court. Nor 
did the Court itself consider it desirable 
or necessary to have the document produced 
before it. The result was that the docu- 
ment was not produced and sanction was 
granted merely upon the finding of the 
predecessor of the Subordinate Judge, record- 
ed in the judgment of the original suit. 
Likewise the District Judge also did 
not take any steps to have the document 
produced and based his conclusions on the 
finding of his predeoessor-in-offioe, who had 
heard the appeal in the original case. 

In a case of entries in the Bahi held by 
one Court to be a “ohildis]! forgery” and 
by the other Court to be “clumsy,” I think 
it was important for the Court below, as 
it would be for the trying Court, if the 
sanction is not revoked, b) inspect the 
ducument and to determine by inspection 
of tbe entries as to wliether they were 
tampered with or forged, It is conceded 
that the sanction granted will become 
infruotnons and tbe prosecution cannot at 
all proceed without the production of 
the document in the trying Court. There 
is to my mind absolutely no chance of 
getting the document at all. Tbe docu- 
ment has been taken away by some one 
whose identity before me has not been dis- 
closed. If that person is under the influence 
of the petitioner, it is certain that the 
document will not be produced at all what- 
ever may be the result of the disobedience 
of the order of tbe Court. The petitioner 
himself has refused to produce it when 
called upon to do so by the Subordinate 
Judge and is not likely to obey the order 
of tbe trying Court when called upon to 
do so. 

The petitioner showed cause by a petition, 
which also is not dated but from the seal 
of the Court it appears to be 21st December 
1916, 1 cannot refrain from remarking that 

it appears to be the practice of the Purnea 
Court not to insist upon accepting petitions 
and documents and papers etc., in Oonrta 
duly signed and dated by the parties filing 
them. Of course this does not affect the 
merits of the case but has an important 
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bearing as regards tbe oondaot of tbe oases 
in the District of Purnea. The petition 
does not disclose where the document is and 
who took it away from the Court. 

There is, therefore, as I have said before, 
not the faintest chance of having the docu- 
ment before the Court, The prosecution, 
therefore, cannot at all proceed. 

It is strange that such an important 
document, in respect of which the Subordi- 
nate Judge and the District Judge had 
given their decisive opinion that it was a 
forgery, should have been allowed to be 
taken back from the record room. This 
again discloses the state of affairs that 
prevails in the Purnea Court. The sanction 
should, therefore, be withheld on that ground 
alone. 

Apart from this there is another important 
ground which by itself was sufficient to refuse 
the sanction. The application in this 
case was made about 21 months after the 
order of the Subordinate Judge and 
six months after the order of the District 
Judge in appeal. It is contended that the 
opposite party awaited the result of the 
appeal in the High Court, if any. Refer- 
ences have been made to certain cases 
to show that it is desirable to await the 
result of the appeal and that an appli- 
cation made after the disposal of the 
appeal should not be considered to have 
been unduly delayed. But in all those 
oases, if I remember rightly the application 
was made soon after the disposal of the 
case, but the order of the Court, was sus- 
pended till after the disposal of the 
appeal. 

There may be some oases where the 
application might also be allowed to be 
made after the disposal of the appeal, but 
it has to be judged from the circumstances 
of each case whether the delay was undue 
or was unreasonable. In the present case 
the delay after the disposal of the appeal 
by the District Judge is unexplained. 
The decree was passed on the 23rd 
December 1915 and there was no reason 
why the opposite party should have waited 
three months from the date of the decree 
of the District, Judge. The delay is, 
therefore, in this particular case unexplained 
and is inordinate, considering that the delay 
has enabled the document to be taken 
fvay from Court. I do not see any 


reason also why there was delay in the 
disposal of the application by the Sub- 
ordinate Judge. It look one year to 
dispose of a miscellaneous appeal in which 
no evidence was taken and in which the 
judgment itself was a short one. The 
appeal was disposed on the 16th June 
1917. The opposite party may not be 
responsible for this delay, but still whoever 
may be responsible, there has been a 
delay in the disposal of a charge pending 
against the petitioner and hanging over his 
head. 

It is now about 4 years from the time 
that this document was filed in Court and 
the case disposed of by the Subordinate 
Judge. It is not, therefore, desirable on 
this ground also to allow the sanction to 
be used by the opposite party in order 
to harrass the petitioner. 

The third ground is equally important 
and is in favour of the petitioner. The 
Court that decided that the entry in the Babi 
was a forgery did not at all consider the 
evidence to be of such m character as to 
justify his prosecution under section 467 
of the Code of Criminal Procedure. There 
were two documents filed in support of the 
claim of the plaintiff, the mortgage bond 
which was the basis of the suit, and the 
Bahi, to prove that consideration money 
was paid to the executant of the bond. 
The first Court held that the bond was 
genuine and was admitted by the Musam^ 
mat before the Registrar, but that the 
Bahi was concocted and forged for the 
purpose of affording evidence to prove the 
passing of the consideration. I mean the 
District Judge in appeal suspected that 
the bond also was not executed by the 
Musammat^ but did not clearly find that 
it was a forgery. The Court which tried 
the case or the appeal, would have been 
in a better position to judge whether the 
ends of justice required that the petitioner 
should be prosecuted for using the forged 
document. We do not know what would 
have been the opinion of those Courts if 
the application for sanction was heard by 
them. The delay has, therefore, deprived tbe 
petitioner of the opinion of the Courts 
which tried the case on the merits. It is 
clear that the opposite party, in order to 
serve its own ends and out of grudge and 
malice, wants to take this vindictive action 
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asTftinst the petitioner. Under all these 
ciroamstanoes no sanction should be 
allowed to serve such a purpose and the 
order is liable to be set aside on this 
ground also. 

The learned Yakil for the opposite party 
oontested the jurisdiction of this Court to 
intefere with the order made by the 
District Judge or the Subordinate Judge. 
True, the order in question was made in 
connection with the civil suit decided by 
the Subordinate Judge and as such the 
application in respect of the sanction would 
be heard by the civil side of this Court and 
not by the criminal side. But this Court 
is hearing this application on its civil 
side. The learned V'akil further urged that 
this Court can only deal with the order 
of the District Judge under section 115 of 
the Civil Procedure Code and that the order 
should only be set aside if it was without 
any jurisdiction or was exercised with 
illegality or material irregularity in terms 
of that sanction. I do not at all feel 
inclined to agree with this view. The power 
is exercised by this Court under clause (6) of 
section 195 of the Code of Criminal Procedure 
to grant or revoke sanction refused or granted 
by inferior Courts. The High Court is the 
Appellate Court from their decision In civil 
suits and as such is the superior Court 
under clause 7 of section 195, and is, therefore, 
competeiit to deal with their order granting 
or revoking sanction under clause 6 of the 
sanction. The Madras and the Calcutta 
High Courts have taken the above views, ride 
Muthusirarni Mudalt v. Veeni Cheiii (1), Wn'/a 
Sankar Roy v. Binode Sheikh (2) and Ifabihur 
Rahman v. Munslii KIwdahtu (3). The view 
taken in llamiiuddi Mond I v. Dnmodar 
Ohose (4) quoted by the learned Vakil 
for the opposite party was not followed 
in the later rulings referred to above 
of the same Court. Personally I have no 
doubt in my mind that this Court has 
jurisdiction to deal with the order of 
the inferior Courts on merits under 
clause 6 of section 195 and not only under 
section 115, Civil Procedure Code, and that 

(1) 30 M. 382; 2 M. L. 'J\ 239; 17 M. L. J. 266; 6 
Cr. L. J. 102 (F. B.). 

(2) G C. L. .T. 222; 6 Cr. L. J. 188. 

(3) 11 C. W. N. 195; 5 C. h. J. 219; 5 Cr. L. J. 29. 

(4) 10 0. W. N. 1026; 4 Cr. L. J. 168. 
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the view taken in the case by the learned 
Judge who decided the case of Hamijuddt 
Mondel v. Damodar Ghose (4) was not 
the correct view, and in fact did not recom* 
mend itself to the very learned Judge 
who subsequently in Girija Sankar Roy v. 
Binode Sheikh (2) distinguished that ruling. 

The order of the District Judge in this 
case confirmed the sanction given by the Sub- 
ordinate Judge and comes well within the 
aforesaid order. 

The result is that the sanction granted 
by the Subordinate Judge and confirmed 
by the District Judge is set aside. The 
proceedings that may have been in- 
stituted on the basis of this sanction are 
hereby revoked and quashed. 

Sanction set aside. 


ALLAHABAD HIGH COURT. 

Criminal Appeal No. 1003 of 1917. 

March 18, 1916. 

Present: — Mr. Justice Knox. 

HAR KESHand another — Appeli.ants 
versus 

EMPEROR — Opposite Party. 

renal Code (Act ILV of 1800j, s-. 366 — Kidnapping 
from humfid gitardianslLip — Offence, esnentials of. 

A girl, umirr 16 years of age, was Bent by her 
father to take fooil to the bullocks, \\hpM on lior way 
slio was persnaileil by tlie aeeuseil Lo accompany him. 
The latUM cut oft’ lier liair and dressed li^r up in 
hoy’s clothes and lived with her for some time; 

Held, that the neoused was guilty of the oft’cnce 
of abduction under section 366 of the Teiial Code 
with the intent that the girl might bo cojiipelled to 
marry against her will or forced or seduced to illicit- 
interc()urse. fp. 839, cols. 1 2.] 

Criminal appeal from an order of the 
Additional Sessions Judge, Meerut. 

Mr. A, 0, Hamilton^ for the Appel- 
lant. 

Mr. Lalit Mohan Banerji (Government 
Pleader), for the Crown. 

JUDGMENT. — Harkesh and Bhnllan have 
been convicted of offences under sections 36G 
and 368 of the Indian Penal Code. The 
charge-sheet, to which they were called upon 
to plead, as regards Harkesh is: — **That 
^on about the month of April forcibly too)c 
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MtMammat Hardai, a minor girl of about 15 
years, from the lawful guardianship of her 
parents, with intent that she may be seduced 
to illicit intercourse and be sold in marriage 
to some one.*’ As regards Bhullan the charge 
runs ; — ** That you about the month of June, 
July, and a part of August kept Musammat 
Hardai, hiding her identity that she was a 
girl, with the intention of giving her in 
marriage and raising money from the trans- 
aotion, knowing that she was a minor girl 
kidnapped by Harkesh.” The case was tried 
with two assessors. Both assessors gave it as 
their opinion that Harkesh and Bhullan were 
guilty of the offence specified in the charge. 
The learned Judge agreed with the asses- 
sors. Harkesh and Bhullan are described 
as Jats, the girl, respecting whom they have 
been charged, is also a Jat girl. Both the 
accused have been represented in this Court 
by learned Counsel. Great stress has been 
laid on the improbability of the story given 
by the girl. The medical evidence shows 
that she is a girl under 16 years of age 
and in considering whether the offence charg- 
ed has been committed by the accused or 
not, the evidence to which we should first 
turn is not the evidence of the girl 
but the evidence of her father, Niadar. The 
offence is primarily an offence against him. 
I have carefully considered his evidence and 
1 see no reason to doubt it. He tells us 
that at the time when the girl Hardai 
disappeared he was ill with fever. The 
girl was sent one evening to take food to 
the bullocks. The husband and wife 
returned shortly after and found the 
girl had not gone home and had not 
fed the bullocks. He made inquiries from 
his neighbours but no one had seen the 
girl. He was laid up with fever for several 
days but as soon as he could, he went 
and searched in the neighbouring villages 
but could find no trace of his daughter. He 
tells us that this was not the only occasion 
upon which he searched for his daughter. 
He admits that he made no report at the 
thana. Stress is laid upon this as being 
improbable conduct and not in harmony with 
the rest of his deposition. But he gives his 
explanation. He was afraid that if inquiry 
was made the girl might be spirited off further, 
and he adds that he did fear that the chances 
of marrying would be spoilt if the news got 
about. Any one who is aware of a Jat’s 


difficulties and prejudices can easily under- 
stand this and 1 see nothing at all improbable 
in it. The medical evidence places beyond 
doubt that the girl at the time the occurrence 
took place was under 16 years of age. 
Niader is supported in his statement by 
the witness Bija. I have examined bis evi- 
dence also with much care and it fully 
supports what Niadar has said. If their 
statements can be believed — I see no reason 
why they should not be believed and they 
have been believed by both the Judge and 
the assessors who heard the evidence, there 
is no room for supposing that Niadar was 
in any way privy to the removal of the girl or 
that he took no interest in her welfare. 

When the girl was found first to the 
knowledge of Niadar, she had been discover- 
ed in a village not far distant from the 
village in which Niadar resides. There is 
not one word in the cross-examination which 
supports that either Niadar or Bija or any 
of the Jats of Kutta had any cause for 
quarrel or grudge against either of the 
accused. 

It is admitted by both the accused that 
the girl Hardai was in their company at 
about the time when she disappeared and 
it undoubtedly rests with Harkesh and 
Bhullan to explain how the girl under these 
oiroumstances came into their company. Ihe 
girl was a female under 16 years of age 
her lawful guardian had not consented to 
her being removed out of his guardianship. 
As regards the matter of time ihe story is 
here taken up by the girl. I agree that 
what she says cannot be believed. Her 
account is that she met Harkesh, was assault- 
ed by him, dressed in male clothes, taken 
and shut up and her hair cut. This is only 
one of the stories told by her and it entirely 
disagrees in improtant points with the 
second story which she told. I discard her 
evidence and put it out of oonsideraticn. 
What I have to see is how the girl passed 
from the guardiarishipof Niadar to the keeping 
of Harkesh. It is quite possible that Harkesh 
came upon her as she was on her way 
home to do her fathei’s bidding and that 
she was persuaded by him to accompany 
him and afterwards to put on male clothes 
and to work for him. There is evidence put 
forward for the defence that the girl came 
wandering dressed in boy’s clothes, that she 
asked for work and was engaged by Harkesh. 
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I agree v^ith the learned Judge and asses- 
sors in not believing this story. It is in 
the first place improbable and in the second 
place the evidence given is so vague, just 
when it ought to be definite. 

Baarine all this in mind I am satisfied 
that an offence under section 366 of the 
Indian Penal Code has been fully proved 
against Harkesh and I dismiss his appeal. 

With reference to Bhullan there is the 
evidence of his witness Shera, which is of 
great importance. No reason has been shown 
why Shera’a evidence should not be believed. 
He tells us that he had seen this girl 
living at Bhora first with Harkesh and 
then with Bhullan. She was dressed as a 
boy. People began to suspect she was not 
a boy but a girl. On his making enquiry 
as to her sex Hardai said she was a girl. 
Next morning both the accused and the girl 
had disappeared. Lohari who is Chaukidar 
says that as he was going to his field, about 
the time mentioned, with other people, he 
saw the girl dressed in boy’s clothes 
and crying, Bhullan and Harkesh 
were quarrelling close by. Each was saying 
that he would take away the girl; 
he asked the girl, thinking it was a boy, 
but the reply was, “l am not a boy but a 
girl.” She also said they were taking her 
about and she feared they would kill her. 
Upon this Bhullan began to make off but 
the witness ran after him and arrested 
him. There is nothing in the cross-ex- 
amination to show that this witness has 
any malice against Bhullan. 1 hold this 
evidence is enough to show that at that 
time the girl was being by force compelled 
to go about with these two accused and that 
their act amounted to abduction. On behalf 
of the accused 1 was referred to the case 
of Ewaz AU v- Emperor (1). That, however, 
was a different case. The girl in that case 
was one who was found to have left the 
guardianship of her husband with intention 
to remain out of that keeping. It so far 
differs from the present case and I am not 
prepared to follow it. 1 was also referred 
to the case of Empress of India v. Sri Lai (2). 
That was an absolutely different case and 
in no way a guide in the present case. The 


case of Emperor v. Ramchander (3^ is 
also quite different, but 1 need only refer 
to the concluding words of that judgment 
to show that the circumstances of that case 
and of this case do not agree. The learned 
Judges say, “ We need hardly point out that the 
case would be very different if the girl 
had been going on a visit or message or 
any such like occasion. ” The evidence in 
the present case satisfies me that the girl 
was going on a message when she disappeared. 
The case of Emperor v. Jetha Nathoo (4) is, 
in my opinion, a case exactly in point. As 
the learned Judges there point out, what 
have to be considered are the broad features 
of the case. 1 hold that a case of abduction 
with intent that the girl might be com- 
pelled to marry against her will or forced 
or seduced to illicit intercourse has been 
abundantly proved against Bhullan and I dis- 
miss his appeal. 

My attention has been called to the case 
of Ahdur Rahman v. Emperor (5). With 
great respect to the learned Judge who de- 
cided that case I hold that in that case the 
evidence showed that Abdur Rahman, if he 
did any act at all, did an act subsequent to the 
alleged offence of kidnapping. The Indian 
Penal Code does not recognize abetment after 
the main act, and the arguments, therefore, 
really amount to an obiter dictum. 

There remains the question of sentence. 
Looking at all the features of the case I 
think the sentences have been unneoessaiily 
severe. 

I allow the appeal, so far that 1 reduce 
the sentences passed to a sentence of three 
years’ rigorous imprisonment, both in the 
case of Harkesh and Bhullan ; the sentences 
served by them will be considered part of 
this sentence. So far and no further I allow 
their appeals. 

Sentences reduced, 

(3) 23 Infl. Oas. 473; 12 A. L. .T. 265; 15 Cr. L. .T. 
265. 

(4) 0 Bom. L. H, 78.5; 1 Cr. L. J. 931. 

(5) 36 Ind. Ciis. 46ei; 14 A. L. J. 765; 17 Cr. L. .J. 
498; 38 A. 664. 


^ (1) ?0 Tml. Cas 017; 37 A. 621; 1.3 A. B .). 84S; 10 
Cr. L .1. 003. 

(2) 2 A. 0 M; I liul. Dec. (n. a.) 1023. 
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Of CHIT THA v/lMPEROR. 


LOWER BURMA CHIEF COURT.? 
Criminal Appeal No. 947 ok 1917. 

January 10, 1918. 

Present : — Sir Daniel Twomey, Xt., Chief 
Judge, and Mr. Justioe Ormond. 

CHIT THA- Appellant 
versus 

KMPEROR— Rbsponhem. 

l^enal Code (Act A’LI' of 1S60;, .s. S02^-M a nler— 
Xentoucc--' Youth, of offender^ cnmddcmfion of. 

Ordinarily youth is in itself an oxteiiuating circ.mii- 
staniio ill innrd(*r cases as in other criminal cases. 
Cases of extreme dopnivity do occur in which the 
youth of the accused may not be a sufficient reason 
for imposing the lessor sciileiict*. But tlio youth of 
i.he oniniBal is a circumstance which should always 
Lo taken into account hy Sessions Courts in exercising 
the discretion vested in them hy section 302 of tin* 
Indian Penal Code fp. 840, col. 2.] 

JUDGMENT.— The appellant Nga Chit 
Tba has been sentenced to death for 
murder. The case is clear and the appeal 
was admitted only for the purpose of con- 
sidering the propriety of the sentence. The 
appellant who is an agricultural labourer 
had been working with a wood-cutting 
dhama in his hand and returned to his 
employer’s house to get a light for his 
cheroot. There he suddenly encountered 
the deceased Maung San Mya with whom 
he had a quarrel some months before. 
He fell upon the deceased with the do and 
inflicted fatal wounds on his head. The 
appellant at flrst stated that he had been 
threatened with death in an anonymous 
letter which he attributed to San Mya and 
when he suddenly met San Mya, he was 
terrorstruok and attacked him so as to 
prevent San Mya from attacking him. The 
Sessions Judge was inclined to believe this 
story, though the appellant modified it 
considerably when he was examined in 
Court. He then alleged that the deceased 
abused him and aFsaulted him when he 
entered the cooking place of the house. 

There can be no doubt that the appellant 
was rightly convicted of murder. His age 
according to the medical subordinate who 
gave evidence at the trial is between 17 
and 19. The Superintendent and Medical 
Officer of the Jail where Chit Tba is now 
confined was asked to give his opinion on 
this point, and he reports that in his 
opinion Chit Tha is 16 years of age. 

The Sessions Judge thought that he 
>vnuld not be justified in remitting the 


extreme penalty on the ground of youth 
only. The learned Judge was perhaps 
influenced by the ruling in Nga Tyan v. 
Crown (1). The following is an extract 
from Mr. Justioe Kox’s judgment in that 
case:— 

"The present case is one in which a 
youth must have silently brooded for a 
considerable time over ohidings and abuse 
addressed to him by the man he subse- 
quently murdered, but in the end his act 
was deliberate, previously meditated, done 
in cold blood, and was accompanied by great 
ferocity. 

"To refrain from confirming a sentence 
of death in such a case on account of the 
criminal’s youth would, in my opinion, be 
an act of pure mercy. The exercise of 
mercy is the prerogative of the Crown to 
be exercised in this country by the very 
highest authorities, and, if mercy is 
exercised towards a criminal, he and the 
public should understand that the mitiga- 
tion of the sentence passed upon him by 
the Court of Justice is due to the exercise 
of the power of clemency, which is an 
attribute of the King- Emperor alone.” 

In the murder case now under con- 
sideration there appears to have been no 
deliberation; it is probable that the appel- 
lant acted on a sudden impulse. The case 
is, therefore, distinguishable from that of Nga 
Pyan. 

As to the general principle we are of 
opinion that ordinarily youth is in itself 
an extenuating circumstance in murder oases 
as in other criminal oases. We refrain 
from laying down that the lesser penalty 
should be awarded in every murder case 
where the accused is below a certain age. 
Cases of extreme depravity do occur in 
which the youth of the accused may not 
be a sufficient reason for imposing the 
lesser sentence. But the youth of the 
criminal is a circumstance which should 
always ho taken into account by Sessions 
Courts in exercising the discretion vested 
in them by section 302 of the Indian 
Penal Code. We respectfully dissent from 
the view suggested in Nga Pyan’s case 
that a Sessions Court, which on the ground 
of the criminal’s youth imposes on him 
the lesser sentence provided in section 302, 

(1) 1 L. B. 11.359, 
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is thereby enoroaohing on the prerogative 
of the Crown. 

Having regard to the youth of the present 
appellant and the oircumstanoes of the 
ease we consider that the sentence passed 
on him may properly be reduced to one 
of transportation for life and it is reduced 
accordingly. 

Sentence reduced. 


CALCUTTA HIGH COURT. 
Criminal Reference No. 40 ok 1917. 
January 9, 1918. 

Present: — .Mr. Justice Chitty and Mr. Justice 
Smither. 

EMPEROR — Prosecotor 
versus 

ASIMODDI AND OTHERS- ACCUSED. 

Criminal Procednrr Codr (Act V of lS98j, ss. 297, 
29H. 299— Misdirection to Junj^ ivhet/ter yvonud for 
setting aside verdict —Functions of Judge and Jury 
—Forgery — Penal Code (Act XLV of l&i60^, ss, 193, 465, 
467. 

The acciisrcl were tried by the SesHions Judge and 
a Jury on cliarges under sections 465, 467 and 193, 
Indian Penal Cede, on the allegations that by per- 
sonating one Mir Bakhsha, tlie husband of a certain 
woman, before Iho Mu ham in a dan Marriage Begistrar, 
they had induced the iiegistrai to make an entry of 
the divorce uf the woman Ijv her husb.and, to which 
entry they had affixed their thumb impressions, and 
thereby made a false docuinenit within the meaning of 
sections 463 and 464, Indian Penal Code 

111 liis charge to the Jury, the Sessions Judge said: 
“If the person who put his thumb impression in the 
register as Mir Baksha was not really Mir Baksha, 
it is clear that he made a false document wdthin tlie 
meaning of section 404 and tliat liis inlention was 
that fraud should bo eommitted and also that injury 
should be caused lo Mir Baksha. ITo, therefore, com- 
mitted foigerv:*’ 

I/e/d, that there was a misdirection on the part 
of the Judge as he did not leave it to tlie Jury, as 
he should have done, to say whetlier on the evidence 
they found that the intention of the accused was 
dishonest and fraudulent; but that although the 
iniadireciioii might have been under certain circum- 
stances, a rt^ason for setting aside the* verdict of the 
Jury, yet us the verdict was not erroneous and was 
perfectly correct on the t‘vid<‘nce, it should not 
bsete aside, ["p. S42, col. S?.] 

Reference made by the Sessions Judge, 
Dacca, dated the 3rd October 1917. 

Mr. Orr, for the Crown. 

Baba Rasendra Chandra Ouha^ for the 
Aooas^d, 


JUDGMENT. — This is a somewhat pecu- 
liar case. Three persons Naimoddi, 
Asimoddi and Musti were placed upon 
their trial before the Sessions Judge of 
Dacca and a Jury on charges under sections 
465, 467 and 193, Indian Penal Code. The 
offence alleged against the accused was 
that, by personating Mir Baksha, the hus- 
band of one Sabjan and brother-in-law of the 
accused Naimmuddi before the Muhamma- 
dan Marriage Registrar in Dacca, they 
had induced the Registrar to make an 
entry of the divorce of Sabjan by her 
husband Mir Baksha, to which entry they 
had affixed their thumb impressions and 
thereby made a false document within the 
meaning of sections 463 and 464, Indian 
Penal Code. At the trial it appeared that 
the accused Musti, who was said to have 
been present in the Registrar’s office, bad 
taken no active part in the proceeding, 
and he was accordingly acquitted by the 
Jury. Nothing more turns upon his share 
in the case. As to the other accused, in the 
case of Asimoddi, the Jury, by a majority 
of 3 to 2, found him not guilty. The Judge, 
disagreeing with that verdict, has referred 
the case to this Court under section 307, 
Criminal Procedure Code, In the case of 
Naimoddi, the Jury, by a majority of 3 to 2, 
found him guilty of an offence under 
section 465, Indian Penal Code, The Judge 
accepted the verdict of the majority in his 
case and sentenced him to five years* rigorous 
imprisonment. We may state in passing 
that this sentence was illegal, inasmuch 
as the maximum sentence under section 
4b5, Indian Penal Code, is imprisonment 
for two years. Naimoddi appealed to this 
Court from jail. We directed that his 
appeal should be put up before us at the 
time the reference in the matter of Asimoddi 
was taken up. This was done, and Naimoddi 
has also instructed the same Pleader as 
Asimoddi. The case made for Naimoddi 
was that there had been misdirection on the 
part of the Judge and that the sentence 
was illegal. We accordingly admitted his 
appeal and the learned Deputy Legal 
Remembrancer waiving service of notice of 
this appeal on behalf of the Crown, Naimoddi’s 
appeal has been argued along with the 
reference in the matter of Asimoddi. We 
can, therefore, dispose of the two cases in 
one judgment. 
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It will be convenient to take the ease of 
Naimoddi first. The trial being by Jury, 
he nould only appeal on a question of law 
and that in this case would be misdireo- 
tioD by the Judge. In his grounds of appeal 
he gives two instances of misdirection 
which, in our opinion, do not amount to any 
misdirection at all ; but a perusal of the 
heads of charges shows that there was a 
misdirection on the part of the Judge on 
another point. The Judge says: “if the 
person who put his thumb impression in 
the register as Mir Baksha was not really 
Mir Baksha, it is clear that he made a 
false document within the meaning of section 
464 and that his intention was that fraud 
should be committed, also that injury 
should be caused to Mir Baksha. He, there- 
fore, committed ‘forgery.’ There are two 
questions : (1) Is the page of the register, 
Exhibit 8, a forgery Y (2) Did accused 
Naimoddi and Asimoddi forge it.” Through- 
out the rest of the charge we find nothing 
stated by the learned Judge on the question 
of fraud or dishonest intention on the part 
of the two accused. He states (in thu words 
which we have quoted) a;i apparently self- 
evident fact, and has not left it to the 
Jury, "as I e should have done, to say whether 
on the evidence they found that the inten- 
tion of the accused or either of them was 
dishonest or fraudulent. This might under 
certain oircumstaijoes have been a reason 
for setting aside the verdict of the Jury, 
But section 423 (2) of the Criminal Proce- 
dure Code sayF: “Nothing herein contained 
shall Huthori/.e the Court to alter or reverse 
the verdict of a Jury, unless it is of opinion 
that such verdict is erroneous owing to a 
misdirection by the Judge or to a misun- 
derstanding on the part of the Jury of the 
law as laid down by him.” Here we are 
asked to set aside the verdict of the Jury, 
and to order a retrial. The question is 
whether we should do that in a case where 
we are of opinion that the verdict is not 
erroneous and has not been made erroneous 
owing to the misdirection by the Judge, 
but which, on the evidence which we have 
perused in the course of the hearing of 
these two cases, is perfectly correct. 
Though the Judge may have been wrong 
in not directing the Jury more explicitly 
with regard to the fraudulent or dishonest 
intention of the accused, it cannot be said 


[191^ 

that owing to that the Jury have arrived 
at an erroneous verdict. It appears to us 
that, so far as the facts of the case and 
the conviction of Naimoddi on these facts 
are concerned, it would be idle to send 
the case back, because it appears to be a 
perfectly clear case on the evidence against 
both the accused. We, therefore, dismiss 
the appeal of Naimoddi so far as it relates 
to the misdirection by the Judge. But the 
sentence upon him of five years* rigorous 
imprisonment was clearly illegal. We 
think that the circumstances of the case 
will be met by a sentence upon Naimoddi of 
one year’s rigorous imprisonment. 

Turning to the case of Asimoddi, that is 
before ns on a reference under section 307, 
Criminal Procedure Cede, and ve are not 
only entitled but bound to go into the facts, 
and giving due weight to the opinions of 
the Judge and the Jury, to decide the case 
upon the evidence. The case, as we have 
already intimated in speaking of Naimoddi, 
is perfectly clear against both the accused 
and it is impossible to understand why one 
member of the Jury slionld have pronounced 
ill favour of Asimoddi when convicting 
Naimoddi. It is clearly proved that these tw o 
men went to the ofiice of the Muhammadan 
Registrar of Marriages in Dacca on t2th 
September 1917. That they had been 
there came to the notice of Mir Baksha, 
the complainant. He knew (ns he has 
sworn) that Naimoddi had bis sister 
Sabjan (the wife of Mir Baksha) in his 
house at that time and was reluctant to 
let her return to her husband. Mir Baksha 
also had reason to suppose that Naimoddi 
wanted a divorce to be brought about 
between the two in order that he might 
marry his sister to somebody else. Mir 
Baksha accordingly went to the Registrar’s 
office and found that an entry had been 
made attested by the thumb impressions 
of two persons, one personating himself and 
one posing as Sk. Nimai to identify the 
husband. Nimai was found not to have 
been there and has given evidence to say 
that he never went. A complaint was 
lodged, and then attempts were made to 
bring about a oompromisa between tie 
parties. A baithak was held at the bouse 
of the witness Nogendra but, as apparently 
Naimoddi did not carry out the terms of 
the arrangement then arrived at, these 
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prooeediDgfl were institated. It was clear 
in the trial that the offence was one 
under section 465 and not under section 
4S7, as the document was not in any sense 
**a valuable security.” Bat that Naimoddi 
and Asimoddi both made a false document 
by putting their thumb impressions to the 
entry, Exhibit 8, admits of no doubt. The 
proof of it rests mainly, it is true, on the 
evidence of the expert who has been 
examined in this case, but there seems to 
be no reason whatever to discredit the 
expert’s statements, or the conclusion which 
he drew. It is quite plain that the thumb 
impressions in Exhibit 8 are those of the 
two accused and not of Mir Rak^ha or 
Sk. Nimai. There can be no question what- 
ever as to the intention of these two men in 
Rfettingr that document drawn up and 
siqninfif it as they did. It was undoubtedly 
dishonest and a fraud upon Mir Raksha. 
That it was a false document under section 
401, Indian Penal Code, cannot be disputed 
for a moment. If Naimoddi and Asimoddi 
put their thumb impressions on that docu- 
ment intending, as they did intend, that 
it should he taken as a signature by Mir 
Baksha and Sk. Nimais, their action would 
come directly within the first definition in 
section 464. We do not think that there is 
any distinction to be drawn in the guilt 
of the two men. We accordingly convict 
Asimoddi under section 465, Indian Penal 
Code, and sentence him also to one year’s 
rigorous imprisonment. Asimoddi, if on 
bail, must surrender to his bail and serve 
out his sentence. 

A crvsed con vi cted. 


PUNJAB CHIEF COURT. 
Ckimjnal ArrBAL No. 891 ok 1917. 
December 21, 1917. 

Fresent: — Mr. Justice Scott- Smith and Mr. 
Justice Sbadi Lai. 

PEROZ AND AMCTHER— Convicts— 
Appellants 
versus 

EMPEROR— Respondent. 

Evidence Act {I of 1872), 21, 24, 26, 26— <7rw- 


fenHion-^Oral confeayion made to n Matiialrafr, whether 
admivmihlc — Proof. 

In or(lf*r to iruikc i\ fcmfossioii adinissiblo in 
vidi'iice it is not noccssary th.at it must bo recorded, 
[p. 844, col. 

An omi confession by an acciisod person not being 
open to exception under sections 24, 26 or 26 of the 
Evidence Act, is, us uii admission by an accused per- 
son, a relovanl fact and m.qy be proved at his trial 
under section 21. Such m confession made to a Magis- 
ii*ate is relevjint and may be proved by the evidence 

the Magistrate, [p. 844, col. 2.J 

iS/t^re Siu^h v. 21 P. P, 1881 Cr., followed. 

Where, therefore, the accused made a verbal con*, 
fession ol' his guilt before an lTonor;iry Magistrate: 

J/c/d, that the confession \YaR admissible in evidence 
and could be prove«l bv the evidence of the Matnc. 
irate, [p. 814, col. 2. ; 

Appeal from the order of the Sessions 
Judge, Jhelum, dated the 8th October 
1917, convicting the appellants. 

Mr. liadr ud-Vin Kureshi, for the Appellant. 

Lala Mul Gliand, R. S., Public Prosecutor, 
for the Respondent. 

JUDGMENT.— Fero/., a Jat. and Gnlab, 
a Tarkhan, have been convicted by the 
Sessions Judge of Jhelnm of the murder 
of Nur Din, Pathal, at Dhok Kund Dakhli 
Padri, on the night between the ,*lrd 
and 4th July 1917 and have each been 
sentenced to death. They have filed a 
joint appeal to this Court through Mr. 
Kureshi, Advocate, and the case is also 
before us for confirmation of the capital 
sentences under section .‘174, Criminal 
Procedure Code. 

That Ferrz and his uncle Nur Din were 
not on good terms is clear from a perusal 
of the judgment of the learned Sessions 
Judge, in the days when the murder 

was committed Nur Din was grazing the 
flock of gnats of Nawab (P. W. No. 3) 
and was living at Dhok Kund, which is 
about one kos from Padri where he and the 
appellant lived. On the morning of 4th 
July 1917 Nur Din was found fo be 

missing from the Dhok though his clothes 
were lying there. This naturally aroused 
suspicion, ar.d reports were made the same 
evening at Doraeli Police station both by 
Ferez and by Nawab. Feroz in his report 
stated that Nur Din was suspected of 

having illicit intimacy with the wife of 

Niaz Ali. Nawab, on tbe other hand, said that 
if Nur Din had been murdered his murderer 
was Ferez, and that Feroz’s two maternal 
uncles and Gulab were his acoomplioes. 
Upon this the 8ub Inspector took both 



INDIAN CASES. 


FEROZ V, EMPEROR. 

Feroz and Nawab to Raja Momara Khan, 
(P. W, No. 6), Honorary Magistrate, Domeli, 
who had shortly before heard a ease 
between Nur Din and Feroz. Raja Momara 
Khan expressed his desire to make 
enquiries from Feroz and took him aside 
privately and talked to him. Feroz then 
admitted that he and Gulab had murdered 
Nur Din the night before whilst he was 
sleeping on a charpoy, and that subsequently 
they had tied up the corpse in a blanket 
and buried it in a Imid which was under 
Feroz’s cultivation. 

Mr. Kureshi argues that this oral con- 
fession to the Honorary Magistrate is not 
admissible in evidence because it was not 
reduced into writing. In the first place 
he contends that Feroz was at that time 
in Police custody, and that the confession 
was not made to Raja Momara Khan in 
his capacity of Magistrate. It appears to 
us, however, clear that Nawab and Feroz 
were taken to Raja Momara Khan because 
he was a Magistrate and he questioned 
Feroz because he previously knew him, 
having heard a case to which Nur Din 
and Feroz were parties. Section 2(> of the 
Evidence Act lays down that ‘ no confession 
made by any person whilst he is in the 
custody of a Police Officer, unless it be 
made in the immediate presence of a Magis- 
trate, shall be proved as against the person.” 

Now, in the first place we see no reason 
to consider that Feroz was at the time 
when he made the confession in the 
custody of a Police Officer. He and 
Nawab had shortly before made inconsistent 
reports at the Police station, and the 
Police Officer accordingly took them to the 
Honorary Magistrate in order that the 
truth might be ascertained. Secondly^ 
even if Feroz was in Police custody the 
confession was made to a Magistrate and 
is, therefore, not excluded from being given 
in evidence by anything contained in 
section 26 of the Evidence Act. 

In regard to the contention that the 
confession should have been recorded in 
looordanoe with the provisions of section 
L64, Criminal Procedure Code, Mr, Kureshi 
las quoted, infer alia, Queen ’‘Empress v. Viran 
1) and Empress v. Manon T^moolee (2). 

(1)9 M. 224; 2 Weir 125; 8 Irui. Doc. (n. y.) 553. 

{ 2 ) 4 C. 696; 4 C. L. R. 137; 2 Shoine L. R. Or, 19; 

■ Ind. Doc. (n. s.) 442, 


ims 

Those, however, were oases in which the 
Magistrate had purported to act under 
section 164, Criminal Procedure Code, but 
had not followed the procedure laid down 
therein. There is nothing in those rulings 
in support of the proposition that in 
order to make the confession admissible in 
evidence it must be recorded. 

In She7r Singh v. Empress (3) it was 
expressly held that an oral confession by 
an accused person not being open to excep- 
tion under sections 24, 2o nr 26 of the 
Evidence Act, is, as an admission by an 
accused person, a relevant fact, and may 
be proved at his trial under section 21, 
and, therefore, such a confession made to 
a Magistrate is relevant, and may be 
proved by the evidence of the Magistrate. 
Similarly, at page 141 of the Punjab 
Record (Criminal judgments) of IS87 [^Buta 
V. Empress (4)], it is said that an extra- 
judicial confession to a Magis-trate is not a 
matter required by law to be reduced to 
writing within the meaning of section 91 
of the Evidence Act: it is merely a matter 
which the Magistrate is authorised to reduce 
to writing. 

We agree with the view expressed in 

these rulings of this Court, and we, there- 
fore, hold that the confession of Feroz, 
which has been proved by the evidence 
of Raja Momara Khan, is admissible in 
evidence. 

Now, this confession, though retracted 
before the Committing Magistrate, has 
been corroborated as regards Feroz by the 
fact that he pointed out the spot where 
the body of Nur Din was buried and from 
which it was recovered. Moreover, Feroz 
stated that the body was carried from 

Dhok Kund to the place where it was buried 
slung on the side pole of a eharpay, Feroz 
himself produced such a pole from his 
own house. It was sent to the Imperial 
Serologist, who detected on it human 
blood, Mr. Kureshi argues that it is 

extremely improbable that Feroz after 

murdering Nur Din at the Dhok would 
have carried the body and buried it in 
the field which he himself cultivated. The fact 
that the deceased’s clothes were found in 
the Dhok and that his body was buried 
in a 6eld at a distance of more than a 

(3) 21 P R 1881 Cr. 

(4) 52 P R. 1887 Cr. 
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mile from the Dhok make it prima jade. 
probable that he vras murdered at the 
Dhok and that his body was subsequently 
removed for purposes of burial. It may 
seem curious that F'erox should have 
buried the body in his own field, but 
murderers often do things which it is 
difficult to explain and after all Ferr/ 
probably thought that it would be easier 
for him to conceal the body in his own 
field than elsewhere. It appears that after 
the body was buried the ground was 
levelled and harrowed and Feroz could 
more easily do this in his own field without 
exciting suspicion than in some one else’s. 

In our opinion there is no reason to dis- 
believe the evidence of Raja Momara Khan, 
who is a gentleman of position. There is no 
reason also to suppose that the Police put 
any pressure upon Fero/ to induce him 
to confess, as immediately after making 
his report he was taken to the Honorary 
Magistrate. The confession rings true and 
is corroborated in the manner we have 
already stated. We agree with the SeasioiiH 
Judge that the evidence against Feroz is 
overwhelming, and there can be no doubt 
of his guilt. 

As to Gulab an attempt was made to 
prove that he absconded from the village 
on the evening of the 4th of July. There 
is no doubt that he did leave the village 
and went to a neighbouring one. Hut he 
was found by Zaman Mehdi (P. W. No. 
10) two days later near Jabli apparently 
returning to his home. He did not, it 
seems, make any real effort to abscond, 
and the explanation given by him of his 
movements may be true. The main point 
relied upon as corroborating the confession 
of Ferox as against him is that when he 
was found, he had some scratches on his 
neck and shoulder which were supposed to 
have been caused by carrying the pole on 
which the body was slung. No such marks 
were found on the person of Feroz, but 
he is a taller man than Gulab and might 
easily have escaped getting any bruises 
or scratches. A more important fact, 
however, is that marks were only found 
upon the right shoulder of Gulab. It is 
argued by Mr. Kureshi that a man carry- 
ing a weight slung on a pole for a distance 
of over a mile would certainly have shifted 
(he pole from one ohuiilder to the other 


and if either shoulder had been injured 
both would have been. There is certainly 
a good deal of force in this argument. 
The explanation given by Gulab as to bow 
be received these scratches was disbelieved 
by the assessors, hut a perusal of the 
Police diaries shows that he gave this 
explanation from the very beginning and 
that he was supported by Ham Din and 
Ismail, who also gave evidence at the 
trial. It is not shown that Fercz had any 
motive for naming Gulab falsely; but at 
the same time it would not be safe to 
rely upon his retracted oral confession 
without some material corroboration as 
regards Gulab. The condition of Gulab’s 
neck and shoulder is not, in our opinion, 
a sufficient corroboration in a case of this 
sort. 

We, therefore, accept Gulab’s appeal and 
setting aside the conviction and sentence 
acquit him direct that he be forthwith 
released from custody. The appeal of 
Fercz is dismissed and the sentence of 
death passed upon him is confirmed. 

A ppea I di sin issed. 


CALCUTTA HIGH COURT. 

Criminal Revision Case No. of 191b, 
March IS, 1918. 

Present: — Mr. Justice Chitty and Mr, 
Justice Smither. 

RADHAMOHAN RAI and others 
First Party — Petitioners 
versus 

NAIMUDDl MOLLA and others-- 
2ni> and 3ri) Partt— Opposite Parties. 

driwinal Procedure (\^dc (Act I’ of 1898), n. 145, ch, 
(5), (6 ) — Jurisdiction of Mayisfrata to deal teith lands 
not snhjecl-mattcr of dispute — (. Inter under cl. 6 in 
favour of persons who arc not parties hut who arc 
directed to come in under cl. .r), ru/idily of. 

Ill a ])roc.oetiiiig andiM* section 145, Criminal Pro- 
i-cduro Cod<’, tluj Magistrate Jias no jurisdiedinu to 
deal with land which is not in di.spnlo betwi i n tlio 
parties and to declare tho same bo in the posses- 
sion of persons who are not parties to the proceedings, 
[p, 846, col. 2. J 

111 such a proeeecling the Magistrato exccirds his 
jurisdiction if he makes an order under section 145, 
clause (6), in favour of persons w'ho are not parties to 
t lie proceeding and who liav'o not filed any Avritteii 
statement or taken any part in the proceedings 
except to address the Court through tlicir Header, 
and who were directed by the Magistrato to come 
in for a limited purpose, viz.y under section 145 
clause 5. [e. 847. col. l.J 
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Mr. Nortcm (with him Babus Manmatha 
}^ath Mukherjee and pioboilh Chandra 
Ghatterji), for the Petitioners. 

Babus Atulya Charan Bose^ Satish Chandra 
Chowdhury and Bupendra Ktimnr Mitra, for 
the Opposite Party. 

JU1)GMP]NT. — This Rale w^as issued at 
the instance of some of the 1st party to 
a proceeding under section 145, Criminal 
Procedure Code. The leader of this branch 
of the Ist party appears to be Baikuntha 
Chandra Roy. The Rule was issued on 
two grounds (1): that the Magistrate had 
no jurisdiction to declare plots I and 
J to be in possession of Sadar Ali’s 
tenants, they being no parties to the 
proceeding and having made no application 
to he made parties, and (2) that the 
Magistrate had no jurisdict'on to declare 
plots E and F to he in the possession of 
Baser Pramanik and his tenants, those 
persona being parties to the^ proceedings 
only for the purpose of section 145 (5). 

The proceedings were commenced on Ist 
September 1917 owing to a dispute between, 
and a likelihood of a breach of the peace 
by, the present petitioners (part of the 
1st party) and Naimuddi Molla, tlie 2nd 
party. It appears from the order*. sheet 
that on Sth October 1917 two set.s of 
persons, one claiming to be tenants of 
Naimuddi Molla and the other to be tenants 
of one Bhola Molla, applied to be made 
parties. The order was: “They may proceed 
as under section 145 (5), Criminal Pro* 
oedure Code.’’ It does not appear that 
these persons ever came in any capacity. 
On 17th October 1917 Baser Pramanik and 
others, who have been described as the 
3rd party, put in a petition claiming to be 
in possession of the disputed land, denying 
any likelihood of a breach of the peace 
and applying to be added as the 3rd 
party under section 145 (5). They conclude, 
“the case can be decided by accepting 
written statements and evidence from us.” 
The order on that petition was: “They are 
to proceed under section 145 (5), Criminal, 
Procedure Code.” At the hearing the con- 
test was entirely between the present 
petitioners and Vaimuddi Molla. Kanohan 
Mondal and other members of the 1st 
party took no part in it. Baser Pramanik 
and his tenants (3rd party) filed no 
written statements, nor did they adduce 


any evidence, either in support of their 
alleged possession or under section 145 
(5), to show that no dispute existed. 
The Amin, however, in his local investi- 
gation found the houses and homesteads 
of the 3rd party on plots E and F. Plots 
E, P, I and J are all within the 
boundaries of the disputed land, the sub- 
ject of these proceedings. As regards I 
and J wLich the Magistrate finds to be 
in the possession of Sadar Ali’s tenants, no 
orders have been pas.sed under section 145 
(fi), but the Magistrate has apparently 
released them from attachment. As to 
these two plots the effect of his order 
seems to be to exclude them from the 
present proceedings. The petitioners can- 
not in any way be prejudiced, so far as 
these proceedings are concerned, by the Magis- 
trate’s finding that these plots 1 and 

J are in the possession of persons who 
are not parties; at the same time the 
more correct mode of expression would be 
to say that he finds these plots not to 

be in the possession of any or either of 
the parties, and that in these circumstances 
they should be excluded from the present 
proceedings. He certainly had no jurisdic* 
tion to deal with ther^e plots as if they 
were in dispute between the parties. 

The case as to K and F is rather 

different, since with regard to them the 

Magistrate has passed an order under section 
145 (G) in favour of the 3rd party. It 
is not disputed that the Magistrate might 
have added these persons, Baser Pramanik 
and others, as parties, but he does not 
appear to have done so. From the order- 
sheet it appears that he let them come 
in for a limited purpose, namely, under 
section 145 (5). It does not appear that 
they availed themselves even of that 
permission. They took no part in the pro- 
ceedings except to address the Court 
through their Pleader. Though they 
alleged possession in their petition of 17th 
October 1917 they filed no written state- 
ment, and adduced no evidence in support 
of it. We are not prepared to say that 
it was absolutely necessary for them to 
do either of these things. Their object 
might be gained by the admission of or 
the evidence adduced by another party. 
But in the circumstances of this particular 
case we are of opinion that they cannot 
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be regarded as parties in whose favour 
an order oould be passed under section 
145 (6). 

In this view of the case we must hold 
that the Magistrate exceeded his jurisdic- 
tion in passing such an order. We make 
the Rule absolute and set aside so much 
of the Magistrate’s order as finds the 
possession of plots 10 and F and 1 and J in 
Baser Prainanik’s tenants and Sadar Ali’a 
tenants respectively, and also so much of 
his order as declares the ‘ird party 
entitled to retain their possession until 
evicted in due course of law, and forbid- 
ding all disturbance of such possession 
until eviction. The result will be that 
these 4 plots F, F, I and J are excluded 
from the purview of the present pro- 
ceedings. 

Etile made absolute. 


LOWKK BURMA CHIEF COURT. 
Ckimii^al Appeals Nos. 173 and h 7 i of 1917. 
December 7, lyi7. 

Freeenl: — Mr. Justice Rigg. 

FONY'EIN AND INOTUKR — ACCUSED 
renva 

EMPEKOR- Opi o.n E Pakty, 
l^'Udl Code {Acf Xf.V oj' 1860), TTi. Criini- 
oid Vt ocediiiv Ci.iie (Act V oj 180HJ, s. 221— DWf ihcfl 
— Sentence — Previouti mn f'icf — Enhanced imni^hnient ^ 
I'r inri ylvn *jo rern i mj. 

Tlu;rr i.s no Imnl and fast j*nlr tliat a .sfutrnco of 
I wo joara* »*i;/on)Us itnpnaoninoiil must be passed in 
ail cattle and boat theft eases, wiiliout reiyard to 
the value and utility of tin? stolen proi»erty, the 
youth (fl' (lie aecused, his previous character, or 
any other eirciiinsMiiiees that may Justly be taken 
jiito considerat ion in passiiiL? sentence. Eueh ease 
siioiild bo consid(?nnl on its jiierits, and, if cxienunUiig- 
rircinnslanecs app(Uir to exist, tlic .sentence should 
be luodilied aceordiiii»ly. A seiitoTice should never 
be heavier than i.s necessary to deter the criminal 
from euiiiinittin" the offence again, [p. 847, eol. 2; ]». 
848, cul. J.] 

In the case of nn*ii with previous corn'ietions, 
tuganl should be liad to their earecr and to tlu! 
linn* that lias ela])sed between the convictions jnissed 
upon them. Sections 76, Indian Penal Code, and 
22’, Criminal Procedure Code, were not intended 
for the purpose of automatically enhancing 1 ) 3 ^ a 
kiml of geometrical progression t he sentence to be 
passed aftor a jirovious conviction. The reason for 
passing a more seven* sentence in the case of a 
criminal with a previous conviction is priinaril 3 '^ to 
protect society from the predations and offences 
committed by an habitual rogue, who has shown no 
signs of rc?pentance. A Magistrate or J udge should 
make some enquiry into the repute and antecedent 
behaviour of a man whom he jiroposes t».) seiiteiicir 
Bererolr. [p. 848, col. 1.] 


JUDGMENT. — The appellants have been 
rightly convicted of the theft of a hauktu 
boat, worth Rs. 8, on the 2nd August, and 
another similar boat, worth Rs, 15, on the 
12th August. 

Nga Po Gyein, who had a previous con- 
viotioD proved against him, was sentenced 
to two consecutive terms of three and a 
half years’ rigorous imprisonment or to 
seven years in all, whilst Po Tin who has 
no previous convictions was sentenced to 
consecutive sentences of two years’ rigorous 
imprisonment, or to four years in all. The 
sentence passed on Po Tin for the theft 
of two boats of little value is an example 
of that want of discrimination and thought 
that is shown in some of the sentences 
passed in these cases. The Magistrate 
probably had in mind the ruling of Queen- 
Empress v, Nga San (1) in which Aston, J. C., 
said: “The reason why boat thefts and 
cattle thefts call ordinarily for a sentence 
of two years’ imprisonment is two-fold. 
They for the most part are committed by 
professional thieves, or by persons ready to 
join the ranks of professional thieves, and 
the injury intlioted on the owner is not 
measured by the intrinsic value of the 
property stolen, but is usually far beyond 
that value when the owners are deprived 
of their means of livelihood by the loss 
of their cattle or boats ” 

The proper sentence to be passed in 
cattle theft cases was again considered in 
Queen- Empress v. Ngci Ni and Nga Shwe Pi 
(2) in which Birks, J. 0., said that where 
there are no extenuating circumstances, a 
sentence of two years’ rigorou.s imprison- 
ment is not unsuitable. These pronounce- 
ments have unfortunately been sometimes 
interpreted as laying down a hard and fast 
rule that a sentence of two years’ rigorous 
imprisonment must be passed in all cattle 
and boat theft oases, without regard to 
the value and utility of the stolen pro- 
perty, the youth of the accused, his previous 
character, or any other circumstances that 
may justly be taken into consideration in 
passing sentence. When Mr. Aston spoke 
of cattle thefts being committed for th<» 
most part by professional thieves, he was 
probably thinking of the type prevalent in 
India, whereas in Burma many of the 

thefts are committed by young men who 

(1) P. J. L. B. 198. 

(2) P. J.L. B.663. 
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are tempted to steal either by the careless 
way in which cattle are tended, or by 
motives of bravado. It is undesirable to 
send young men to jail if they can be 
suitably punished otherwise, and in many 
eases I think that a whipping would be 
a more appropriate sentence than imprison- 
ment. Each case should be considered on 
its merits, and, if extenuating circumstances 
appear to exist, the sentence should be 
modified accordingly. A sentence should 
never be heavier than is necessary to deter 
the criminal from committing the offence 
again. In the case of men with previous 
convictions regard should be had to their 
career and to the time that has elapsed 
between the convictions passed upon them. 
Sections 75, Indian Penal Code, and 221, 
Criminal Procedure Code, were nob intended 
for the purpose of automatically enhancing 
by a kind of geometrical progression the 
sentence to be passed after a previous 
conviction. The reason for passing a more 
severe sentence in the case of a criminal 
with a previous conviction is primarily to 
protect society from the predations and 
offences committed by an habitual rogue, 
who has shown no signs of repentance. 
But there is a large number of men who 
commit offences more than once, but do 
not seek to live by crime. These seem to 
me to stand on a different footing from the 
professional criminal. On the other hand, 
a man may have few if any previous con- 
victions and may yet be a dangerous criminal 
whose powers of mischief need curtailment 
by a long sentence. I think that a Magistrate 
or Judge should make some enquiry into the 
repute and antecedent behaviour of a man 
whom he proposes to sentence severely. 
This could be done after the evidence has 
been heard and the Court has come to a 
decision about his guilt. The Police Officer 
in charge of the station within the jurisdic- 
tion of which the prisoner resides, or the 
headman of the village would be able to 
supply the necessary information. 

Po Nyein must have had previous oou- 
viotioris before the one now set out against 
him, as he was sentenced to four years 
under section 379. He was released from 
jail in 1915, and has again committed two 
thefts in August 1917. His appeal is dis- 
missed. The boats stolen by Po Tin were 
pot of much value, but as it is in evidence 


that the countryside near the landing place 
from which they were removed, is one 
vast sheet of water, the thefts probably 
caused great inconvenience, if not loss to the 
owners. His sentence is reduced to one 
of six months’ rigorous imprisonment on 
each charge to run consecutively. 

Sentence reduced. 


PATNA HIGH COURT. 

Criminal Revision No. 29 of 1918. 

February 11, 1918. 

T resent: — Mr. Justice Roe and Mr. Justice 
Jwala Prasad. 

JIBLAL MAHTO— PETii iONER 

versus 

EMPEROR— Opposite Party. 

Crhnrnal Proccffiirr Code' (Act V of s, 145 — 

Dispute fcgarding right lop tree — J ur indict ion, 

Thi* right tota]» a tree is a qiiuslion which may l»c 
the subject of procoeding.s uikIcm* soetiou 146. Crimi- 
nal Procedure Code. 

Where on a Police report that iherc was an 
apprcheusioii of a breach of the p(‘aco regarding 
the right to tap a tree, the Magistrafe itiitiaied ]Jro- 
reeditigs iind(?r section 145 nf the ( rimiiial Procedure 
Codt* and directed that n passa-i* may be left in a 
wall A>liich 'vas being built by Hk; second party to en- 
able the first party to lap the tree, the only way to 
cut the tr(?c lying over the wall: 

lle/(b tliat tlio onliT of the Magistrate was entirley 
without j ur j sdict ion. 

Criminal Revision against an order of the 
Sub Divisional Magistrate, Bihar, dated the 
18th December 1917. 

Mr. Khurshed Hasnaiuy for the Petitioner. 

Mr. Jndu Bhnsm Biswas^ for the Opposite 
Party. 

JUDGMENT. — We have no doubt at 
all that the right to tap a tree is a 
question which may be the subject of 
proceedings under section 145. That part 
of the Magistrate’s order which directs 
that a passage should be left for the 
purpose of such tapping seems to us to 
be entirely without jurisdiction. There is 
no evidence on the record, so far as w4 
can see, that the only way to cut this tree lies 
over the wall which is being built. But even 
if this were so, we shonld doubt whether the 
matter could be settled otherwise than by an 
injunction from the Civil Court We, there- 
fore, set aside the latter portion of the order 
of the learned Magistrate. The order 
declaring the tree to be in the possession of 
the first party should not be disturbed. 

Order modified. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 181 of 1917. 

Deoemher 21, 1917. 

Present: — Mr. Lindsay, J. C. 
KHUNNU SINGH and another— 
Defendants — Appellants 
versus 

Musammat ABBAS BANDI BIBI and 
another — Plaintiffs — Rbsponi»bnts 

Landlord and tenant — Undcr^proprietary riglitf proof 
of — Sir, land held as, effect of — Res judicata — Proprie- 
iary title, qncMimh of, decisio7ias to — Mortgagee, decision 
against, whether hindituj on mortgagor. 

VVhilo tlioro cun l)e tio doubt tkat under-pro- 
ju’iotary rigJjts may Ih‘ uc(juired by long adverse 
posBossion oxicMiding over the iioccaaary period, it 
is at Lbci aamo time necessary that a person who 
claims to have acciuircd a title in this way, niusi 
give dotiniie evidence to slitnv that ho asserted an 
under-proprietary title, [p. 852, col. 1.] 

Wlioro it was found that certain iJorsons had 
escjiped ejectment on the ground that they had Ixjeii 
holding their land as sir and that they had been 
described as .tirdars in the receipts for rent given to 
them by the landlord: 

Held, that on the above linding they could not 
be held to be uiidor-propnetors of tlie sir laud, [p.852, 
col. 1.] 

A flecisioii o])fcaine<l against the uiortgagoc alone 
in respect of a question as to propru’tary title is 
not binding on the mortgagor, [p. 853, col. 2.] 

Sheikh Mahammad Alam v. Rayhhir Singh, 9 0.0, 
33, explained. 

Appeal from the decree of the District 
Judge, Fyzabad, dated the 24th February 
1917, reyersing that of the Additional Sub- 
ordinate Judge, Fyzabad, dated the 18th 
October 1916. 

Mr. A, P. Sen, for the Appellants. 

The Hon’ble Pandit Qokaran i^atk Misra 
and Mr. Niamat Ullah^ for the Respondents. 

JUDGMENT.- The suit out of which this 
appeal has arisen was brought by two plaintiffs 
Musammat Abbas Band! and Musammat Kasim 
Bandi, who are the owners of a taluqa named 
Samanpur. The defendants, who are the appel- 
lants here, were Khunnu Bingh and Musam- 
mat Phulpati, widow of one Atbal Singh. 
The plaintiffs came into Court asking for 
a declaration that the defendants had no 
Zemindari rights, superior or inferior, in 
certain lands which were speoihed in the 
plaint and the area of which is described 
as being 14 highas odd. The cause of 
action npon which the suit was baaed 
was that in ejectment proceedings taken 
by the plaintiffs in a Rent Court in respect of 
the plots in suit the defendants had set up 
their case that they were under-proprietors. 

54 


The defendants’ case was that they were 
under-proprietors of the lands in suit. They 
alleged that they were old Zemindars of 
the village of Bahadurpur in which the 
property in dispute is situated, and they 
claimed that grants of “«ir and «aer” had 
been made to them by the previous 
taluqdars. The written statement filed by 
the defendants contained a history of certain 
claims and litigation between the taluqdars 
and the defendants with respect to these lands 
and it was claimed that even if a grant of 
under- proprietary rights in the lands in suit 
had not been established, the defendants had, 
by adverse possession, acquired a good title. 

The Court of first instance dismissed the 
suit, being of opinion that the defendants 
had established an under- proprietary title 
by prescription. The lower Appellate Court 
has reversed the decree of the first Court 
and decreed the plaintiffs' claim. 

Now the defendants come in second 
appeal and it has been argued on their 
behalf that their claim to under- proprietary 
rights in the lands in question was estab- 
lished. The first question which has been 
argued here is the question of adverse 
possession. The learned Counsel for the 
appellants contends that the decision of 
the Court below in this matter was errone* 
ous. It may be as well to state here 
that it is now conceded that the defend- 
ants have not been >aUe to establish any 
proof of a grant of under-proprietary 
rights in the lands in suit. Two docu- 
ments were produced in the Court below, 
Exhibits A 16 and A 16. which were 
relied upon for the purpose of establish- 
ing a grant of these rights. As the 
learned Judge has correctly observed, 
even if these documents were proved to 
be genuine documents and even if it 
could be supposed that they purport to con- 
fer under -proprietary rights, neverthe- 
less there is nothing in them to show that 
the lands to which they refer are the lands 
with which we are now concerned in this 
litigation. I may observe that there is evi- 
dence on the record that these documents 
were produced before a Settlement Court in 
the year 1878 and that on the strength of 
them under- proprietary rights were decreed 
with regard to certain lands situated in the 
village of Abbaspur. But Mr. Sen has had 
to admit that in tliose proceedings no claim 
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mas made in respect of the lands with which 
we are now concerned, and consequently 
there is no reason to suppose that this decree 
passed in the year 1878 conferred any under- 
proprietary rif^hts regarding the lands now in 
question. 

To come to the point of adverse possession, 
it appears that in the year 1873 one Malik 
Hidayet Khan who was the talugdar at that 
time issued notices of ejectment to Gopal Singh 
and others. Gopal Singh, it is said, was 
the brother of the present defendant appel- 
lant hThunnu Singh. The persons to whom 
these notices were issued brought a suit in 
the Rent Court to contest the notices and 
it is admitted that the notices were set 
aside. Unfortunately all the record relating 
to this litigation in the Kent Court in the 
year 1673 has been destroyed and consequent- 
ly w’^e are not in a position at the present 
day to ^ay on what grounds the notices were 
contested. All we have is that the notices 
weire set aside by the Tahsildar in whose 
Court the suit was brought. In the year 1878 
the taluqdar mortgaged bis estate with pcs- 
session to two persons, Lachman Prasad and 
Narotam Das, and these two mortgagees in 
the year IrSb issued notices of ejectment 
against the present defendant Khunnu Singh 
and Atbal Singh, who is now represented 
by the second defendant Musammat Phulpati 
who is his widow. Those notices were can- 
celled on a suit being brought to contest 
tjbem by Khunnu Singh and Atbal Singh. 
Following on this there was a litigation in 
the Civil Court between these mortgagees 
and Khunnu Singh and Atbal Singh in the 
year 1888. We have it that a suit was 
filed by the mortgagees in the Court of the 
Subordinate Judge of Fyzabad in which a 
decree for ejectment of Khunnu Singh and 
Atbal Singh was asked for. 

Pausing here, I may say that I am unable 
to understand how a suit of this kind was 
entertained by a Civil Court. The allegations 
in the plaint, a copy of which is Exhibit 
A8, indicate that the mortgagees asked for 
the ejectment of Khunnu Singh and Atbal 
Singh, alleging them to be mere tenants. 
1 have always understood that a suit for 
the ejectment of a tenant lay only in the 
Bent Court. 

However that may be, a defence was put 
forward by Khunnu Singh and Atbal Singh 
iPd the suit of the mortgagees was dismissed 
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by the Subordinate Judge. A copy of his 
judgment is Exhibit All. The mortgagees 
went in appeal to the District Judge, who 
affirmed the decree of the Court below. 
This litigation in the Civil Court has been 
strongly relied upon by the defen darts - 
appellants here in two ways. In the first 
place, certain statemerite contained in the 
judgments are appealed to for the purpose 
of showing that long before 1888, and in 
fact since the year 18 “’3. the persons who 
were in possession of the lands now in question 
were setting op a claim to auder-proprietary 
rights. Further it has been argued here, 
as it was in the Court below, that the 
decision of the Subordinate Judge, which was 
affirmed in appeal by the District Judge, 
operates as res judicata and prevents 
the present plaintilfs from asking the 
Court to declare that these defendants 
have no proprietary or under- proprietarjr 
rights. There was some disoassion in 
the Court below, and there has been some 
discussion here, regarding the admissibility 
of the judgments of the Subordinate Judge, 
and the learned District Judge for the purpose 
of showing what sort of case had been set 
op in the Rent Court in the year 1873 by 
Gopal Singb. Even, however, if I assume 
in favour of the appellants that resort can 
be had to these judgmeftte for the purpose 
of showing what were the pleas raised in 
the ejectment proceedings in 1873, it seems 
to me that they throw no light on the 
subject. It is well understood that a per- 
son to whom a notice of ejectment has 
been issued may contest the notice on a 
variety of grounds. He may, for example, plead 
that he is not an ordinary tenant and cannot, 
therefore, be ejected by notice. He may urge 
irregularities in the frame of, or in the 
manner of issuing, the notice and other 
grounds, any of which being established 
would lead to the notice being set aside. . 

Turning to the written statement which 
was filed in the civil suit in the year 
1888 and reading it along with the plaint, 
a copy of which is Exhibit A 8, it seems 
that it was alleged in this suit brought 
by the mortgagees that in the year 1878 
Gopal Singh had got the ejectment notice 
set aside on a plea that the land was his 
sir land. This allegation was admitted in 
the written statement, Exhibit A 9, filed 
by Khunnu Singh and Atbal Singh. Thejr 
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alleged in the seoond paragraph of their 
farther pleas that they were old Zemindars 
of Bahadurpur and that the lands in 
Qaestion were their sir lands ever since 
the time of native rale. At the most, 
therefore, all that we oan say is that if 
we accept these statements as indicating 
the ground upon which the notice of 
ejectment was contested in the year 1873, 
a plea was raised that the lands in res* 
peot of which the notices were issued 
were sir lands. Now a man who sets up 
sir rights does not necessarily claim under- 
proprietary rights, for under section 5 of 
the Oadh Kent Act the person who is in 
possession of sir land under certain circum- 
stances is deemed to be not an ander- 
proprietor hut an oocnpancy tenant; and it 
is also clear from the provisions of the 
Kent Act that an occupancy tenant cannot 
be ejected by an issue of notice. It seems 
to me, therefore, to be impossible to say 
definitely on this evidence, if it is admis- 
sible, that in the year 1873 the ejectment 
notice was contested by Gopal Singh on 
the ground that he was an under* proprietor. 

Coming to the judgment of the Sub- 
ordinate Judge, it appears to me that it 
does not help the case of the appellants 
very much. The first issue which the 
Subordinate Judge framed was whether 
the suit for possession brought by the 
mortgagees was or was not barred by 
limitation. The second issue was whether the 
lands in suit were the defendants’ sir lands. 

With regard to the first issue the Sub- 
ordinate Judge referred to the fact that a 
notice of ejectment had been issued against 
Gopal Singh in respect of these lands and 
that the notice was cancelled on the 5th 
of June 1873 by order of the Tahsildar. 
The Subordinate Judge proceeds to ob.?erve 
that it was clear to him that the defendants’ 
adverse possession commenced from the 
date of the cancellation of the notice. 
What is meant by this observation is not 
at all clear to me. I do not know what 
ease of adverse possession in the ordinary 
sense could have been set up in the 
Bent Court. There is certainly nothing 
in the judgment to show that the Sub- 
ordinate Judge had before him any evidence 
which would indicate that under-proprietary 
rights were claimed in the ejectment proceed- 
ings in the year 1873. 


As regards the seoond issue the Sub- 
ordinate Judge held that the lands were 
the defendants’ sir and that they had been in 
possession of them as such for a long 
time. That finding, however, does not 
amount to a decision that Khnnnu Singh 
and Atbal Singh were under- proprietors of 
the plots in question. The lands may have 
been their sir lands and yet under section 5 
of the Oadh Rent Act they may have 
been nothing more than oocnpancy tenants. 

Turning now to Exhibit All, which is 
a copy of the judgment in appeal, here 
again we are left in the dark regarding 
what pleas were taken in the Bent Court 
litigation of the year 1673. The learned 
Judge observes that it is quite clear that 
in those proceedings the defendants’ 
predecessor Gopal Singh set up an adverse 
title. The Judge, however, does not indicate 
what the nature of this adverse title was. 
He proceeds to remark that the defendants 
‘'had been in possession ever since and not 
as tenants.” This remark too does not 
convey much. It may mean that they 
were not in possession as mere tenants as 
was the case alleged in the plaint, but 
were in possession as tenants with occu- 
pancy rights. As for the. statement in the 
judgment, that the defendants had gained 
title by adverse possession, all that need be 
observed is that the nature of the title is 
not revealed by anything contained in this 
judgment. It may, for all I know, have 
been the opinion of the Court that the 
lessees were not entitled to eject these 
defendants, if it could be shown that they 
had any higher rights than those of 
ordinary tenants. Altogether it appears 
to me that the lower Appellate Court was 
quite right in holding that these proceed- 
ings in the year 1888 and the following 
years do not indicate with any certainty 
that a claim for under- proprietary rights 
in respect of these lands had been put for- 
ward in the year 1873. 

It is admitted that after this litigation, 
which was determined by the appellate 
judgment of the District Jndge of Fyzabad 
on the 23rd of September 1890, Khunnu 
Singh and Atbal Singh got their names 
recorded in the register of under-proprietors 
and it seems that their names have been 
recorded there ever since. 
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To turn now to the plaintiffs: they re- 
deemed the mortgage executed in favour 
of Lashhman Prasad and Narotam Das in 
the year 1908, and great stress has been 
laid by the learned Counsel for the 
appellants on the faot that since this 
time the plaintiffs have been taking rents 
from the defendants and giving them 
receipts in which they are described as 
sirdars. This evidence is, of course, avail- 
able to the defendants as againts the 
plaintiffs, but I cannot agree with the 
value which has been put upon it by the 
lower Appellate Court. The learned Judge 
observes that at the best they are records 
of admissions made — admissions which are 
not conclusive and which, as the Judge 
says, have not been proved to be in 
accordance with fact. I would hardly go 
so far as to Fay this, because it may he 
that these lands now in dispute are the 
sir lands of the defendants, that is to say, 
lands in which they hold a right of oc- 
cupancy under the provisions of section 5 
of the Oudh Rent Act. I am not, however, 
prepared to hold in the appellants’ favour 
that a description of them as *%irdars"^ 
necessarily means that it was admitted that 
they were under- proprietors; and in any 
case it cannot be pleaded, as it was 
pleaded in the Courts below, that by 
granting these receipts the plaintiffs were 
estopped in the present proceedings from 
denying that the defendants are under- 
proprietors. While there can be no doubt 
that under proprietary rights may be 
acquired by long adverse possession extend- 
ing over the necessary period, it is at 
the same time to be observed that a 
person who claims to have acquired a 
title in this way must give definite evidence 
to show that he asserted an under- pro- 
prietary title; and I agree with the learned 
Judge of the Court below in thinking 
that no definite proof of this faot is 
forthcoming in the present case. This, I 
think, is all that is necessary to say with 
reference to the question of adverse 
possession. While it may be that Gopal 
Singh and after him Khunnu Singh and 
Atbal Singh managed to escape ejectment 
by notice, it has not been established 
that they achieved that end by putting 
forward a definite plea that they were 
Vinder-proprietors and not tenants. 


The next question is with regard to th^ 
legal effect of the judgments which were 
delivered in the litigation which took 
place in the years 1888 and 1890. It 
has been argued before me that the judg- 
ments of the Courts, that is to say of the 
Subordinate Judge and of the District 
Judge, operate as res judicata against the 
present plaintiffs. The case for the appel- 
lants is put in this way. It is said that 
when the mortgage with possession was 
given to Lachhman Prasad and Narotam 
Das the mortgagor assigned to them all 
powers of ejecting tenants, and consequently 
it is claimed that to this extent at least 
the mortgagees in the suit which was 
brought in the year 1888 were fully 
re presen tin fir ti)e estate of the mortgagor 
and consequently the mortgagor is bound 
by tlie decision. A plea of a nature 
similar to this was put forward in a case 
which is reported as Soshi Bhusun Guha 
V. Liogan Ghunder Shaha (1). There the 
argument was that a judgment obtained 
against a mortgagor bound the mortgagee 
on the grcutid that the interest of the 
mortgagee was sutfioiently represented by 
the mortgagor, so that a judgment which 
bound the latter ought to be binding on 
the former. It was contended that this 
view of the law was based upon principles 
of justice and expediency. Dealing with 
this argument, their Lordships make certain 
observations at page 371 of the report to 
which 1 now refer. They mentioned 
several oases in which it had been held 
expressly that the mortgagee was not bound 
by a decree passed against the mortgagor 
aher the date of the mortgage. They 
then go on to say that the reasons urged 
on behalf of the appellants were not 
sufifioient to induce the Court to dissent 
from the view which had been taken in 
the oases referred to. Their Lordships 
observe that the general rule is that a 
judgment inter partes binds only the 
parties and persons deriving title from 
them subsequent to the date of the judg- 
ment. There were, it was observed, many 
exceptions to this rule which were based 
upon grounds of justice and expediency, 
as for example, the oases in which judg- 
ments against a 'Hindu widow or 

(1) 22 C. 364; 11 Ind. Dec. (n. h.) 244. 
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Shebait” were held to be binding on the 
reversioner or the suooeeding Shebait; or 
again oases in whioh by reason of express 
legislation decrees for rent against registered 
tenants were held to be binding on nn* 
registered transferees of tenures; but their 
Lordships observe that the case before 
them did not fall under any of these 
descriptions. “A Hindu widow or a Shebait 
must be held to represent the estate 
completely, as otherwise there can bo no 
one to represent such an estate. But the 
same thing cannot be said of the pro- 
prietor of an estate after he has mortgaged 
it. The mortgagee can always be ascer- 
tained; very often his interest in the estate 
may be much greater than that left in 
the mortgagor, and sometimes, as in the 
present case, where after a decree it was 
no part of the mortgagor’s interest to 
protect the encumbrance, the interests of 
the two are not identical. While on the 
one hand to one who is anxious to acquire 
a safe title by res judicata the inconveni- 
ence in including the mortgagee as a party 
defendant is not very great, on the other 
hand the injustice of binding the mortgagee 
by a decree to whioh he was not party 
must be very considerable. The balance 
of justice and expediency is, in our opinion, 
decidedly in favour of the view taken by the 
Court below.” 

In the same way it appears to me that 
it is not possible to argue that a decree whioh 
hinds a mortgagee is binding upon the 
mortgagor who is no party to the suit. 
The general principle is that a judgment 
inter partes binds only the parties and 
persons deriving title from them subsequent 
to the date of the judgment. I em not 
prepared to accept the view that a mort- 
gagor who, after a decree has been passed 
in proceedings to which the mortgagee was 
a party, redeems the mortgagee is a 
person who derives title from the mort- 
gagee subsequent to the date of the judg- 
ment. In other words, to use the language 
of section II of the Code of Civil Pro- 
cedure, the mortgagor is not a person 
who claims under the mortgagee. It is 
well established, I think, and I need 
hardly cite any authority for the proposition, 
that while a lessee claims under his lessor 
and his successors in-intere; t, the lessor 
cannot be said to claim under the lessee; 


and consequently he cannot be estopped by 
any decision obtained against the lessee. 
I need only refer for authority on this 
point to a Full Bench decision of the 
Calcutta High Court reported as Brojo 
Behari Mitter v. Kedar Nath Mozumdar (2). 
Further it is to be observed that the 
mortgagor, although he makes a mortgage 
even with possession, does not cease to he 
the proprietor of his property and con- 
sequently in a case like this, where the 
claim put forward on behalf of the defend- 
ants is of a proprietary nature and 
constitutes an attack upon the proprietary 
right of the taluqdar who was the mort- 
gagor, it could not, I think, be held that 
any decision given in a suit between the 
present defendants and the mortgagees 
would be binding on the mortgagor, the 
reason being that in the earlier suit the 
mortgagees did not represent the proprietary 
right of the mortgagor. The learned Counsel 
for the appellants has drawn my attention 
to an observation to be found in the case 
reported as Sheikh Muhammad Alam v. 
Baghbir Singh (3). At page 34 of the 
report Mr. Chamier is quoted as having 
observed that a mortgagee may represent 
his mortgagor in suits fairly conducted for 
the ejectment of trespassers but the mort- 
gagor oannot be bound by the dismissal 
of such a suit in consequence of the 
mortgagee’s failure to prosecute the suit. 
The case before Mr. Chamier was one 
in whioh the mortgagee of a village had 
let pome waste land to A to have it 
reclaimed and brought under cultivation. 
The defendants interfered with A and 
the mortgagee brought a suit for 
possession in which the mortgagor 
was impleaded as a defendant. The suit was 
dismissed because the mortgagee failed to 
put in an appearance. Subsequently the 
mortgagor brought a suit for possession of 
the waste land against the defendants. It 
was held that the decision in the former 
suit did not render the question res judicata. 
The remarks of Mr. Chamier at page 84 
of the report appear to me to be obiter, and 
lean hardly think that his remarks amount 
to the enunciation of any general principle 
of law that a decision against the mortgagee 

12) 12 C. 680; 6 Tnd. Doc. (n. 8.) 894, 

9 0 . 0 . 88 . 
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binds the mortgagor. It is possible that 
there may be oases in which it could be 
held, consistently with the principle of the 
doctrine of res judicata^ that the mortgagor 
was bound. But for the reasons which I 
have given 1 am satisfied that in the case 
now before me it cannot be maintained 
that the decisions of the Civil Courts in the 
year 1888 and again in 1890 are binding 
upon the present plaintiffs. I hold, therefore, 
that it is not possible for the defendants- 
appellants to plead that the matter now in 
question between themselves and the plaintiffs 
has been decided finally so as to estop the 
plaintiffs from putting up their present claim. 

I may refer here to another point which 
was argued in connection with this litigation 
of the years 1885 and 1890. The learned 
District Judge has observed in connection 
with the argument relating to the question 
of adverse possession that there was no 
evidence on the record to show that any 
adverse title, which was set up in this civil 
litigation, was ever brought to the notice of 
the present plaintiffs and consequently he 
was of opinion, and 1 think rightly, that 
nothing in these proceedings could help the 
defendants for the purpose of proving that 
they had established an adverse title by 
prescription against the present plaintiffs. 

I have further to remark upon one point 
upon which some considerable stress was laid 
by the learned District Judge. It has been 
made clear that in the present suit Kbunnu 
Singh has been relying upon assertions of 
adverse title made in the year 1873 by his 
brother Gopal Singh. When Khunnu Singh 
was being cross-examined in the Court of 
first instance, he stated as follows: — “Except 
myself and Musanimat Phnlpati no other 
person has a share in it (the land). Gopal’s 
sons have no share in it. Gopal had also 
relinquished it in my favour in his lifetime, 
whether by his own -will or through force of 
me (.znhardasH se), I would say that it was 
my zahardasti that he gave up possession. 
I took possession after he obtained a sir 
decree in 1878.’’ The learned Judge points 
out that in the face of this statement it 
was not open to Khunnu Singh to take 
advantage of Gopal Singh’s success in the 
litigation in the Bent Court of 1873, because 
on his own showing he is not the repre- 
sentative in interest of Gopal Singh whom 
hp says he ousted from possession. It has been 


argued here that this statement was made 
by Khunnu Singh mistakenly or by reason 
of some confusion. That, however, is not a 
matter which 1 can consider here in second 
appeal. It was certainly open to the learned 
Judge to make use of any statement of this 
kind made by Khunnu Singh when he was 
being examined as a witness and to nee it 
as evidence in support of his conclusion 
that Khunnu Singh is not the legal repre- 
sentative of Gopal Singh and that he has 
not acquired title by continuous adverse 
possession. 

I have now dealt with all the points which 
were raised in the memorandum of appeal 
and which were argued before me. Ground 
No. 5 of the memorandum was not pressed. 
With reference to what is stated in ground 
No. 6 of the memorandum of appeal, in 
which it is said that a judgment of the 
first Additional Judicial Commissioner in 
Second Civil Appeal No. 2:^4 of 1913 lays 
down too broad a rule of law, it is neces- 
sary to say that that was a case in which 
Mr. Stuart held that a decree obtained 
against a mortgagee would not bind the 
mortgagor. It is true, as has been argued, 
that Mr. Stuart gives no reasons for his 
deoisioD, but I have dealt suflBoiently with 
this point in an earlier portion of the judg- 
ment and I think that the general principle 
laid down by Mr. Stuart is a correct one. 

The result, therefore, is that the defendants- 
appellants failed in my opinion to adduce 
Fatisfaotory proof that they are under- pro- 
prietors of the plots in suit. The appeal fails 
and is dismissed with costs. 

Appeal disrnissaL 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT, 

Second Civil Appeal No. 435 ok 11^04. 
April 17. 1905. 

Present : — Sir Henry Drake- Brockman, Kr. 
A, J. C. 

FAKIRA AND OTUEKS— Defendants— 
Appellants 
versus 

TULSIBAM AND OTHEKS— Plaintiffs*— 

AND .lAGANNATH and anothkk 
— Defexdams 
““ Respondents 

Rr^Utr.ilum Ad (XFI o/ 1908), «. 17 (c) -lleeeipt 
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for possesaion oj land allotted in partition already effect - 
ed, whether requires registrafion'^Partition, whether 
requires to he in writing. 

The law does not require writing to complete a 
partition which has already been effocted by 
Panchas. 

Oyanneaaa v. Mobarakannessa^ 26 C. 210; 2 C. W, N, 
91; 13 Ind. Doc. (n, s.) 142, followed. 

A document, which is in terms merely a receipt for 
possesBion of some land allotted to one of the parties 
in a partition which has already been effected by 
Panchas, i.s not compulsorily rogistral»Ie under 
section 17 (c) of the Rojcristration Ac-t. 

Appeal from the decree of the Court of the 
District Jndgfe, Chhiodwara, dated the 19th 
August 1904. 

Mr. J, 0, Mitra^ for the Appellants. 

Mr. M, B, Dadabhop, for the Respondents. 

JUDGMENT. — The lower Appellate 
Court seems in this case to have taken an 
entirely wrong view as to the nature of 
the document Exhibit D 1. It was in 
terms merely a receipt for possesaion of 
certain sir and khudkasht land, which had 
first been allotted by Panchas to an 8*annas 
share of which Fakira, Gadi and Tukaram, 
the present appellants, are owners. The 
plaintiffs never alleged in the first Court 
that the document represented anything 
more than a receipt. It is certainly not 
a gift ; for the executants do not in terras 
transfer anything to anybody, while an 
arrangement by way of partition can 
never be regarded as to any extent without 
consideration : each party gives up some- 
thing and relinquishes something, and 
these things form the consideration far 
each other. Nor is there any exchange, 
the reason being that no transfer purports 
to be effected. The partition between the 
parties had already been effected by Panchas 
invited for the purpose and the law does not 
require writing to oamplete such a trans- 
action. See Gyannessa v. Moharakannessa (l), 
I would distinguish the Full Bench decision 
of the Madras High Court in the Stamp 
Reference reported as Reference under Stamp 
Acit section 46 (2), on the ground that 
there the co-sharers effected a partition 
themselves by lottery and that each co .sharer 
executed a document setting out his share. 
In the present case it was unmistakably 
the action of the Panchas which effected 
a partition. That the instrument, though 

CO 25 C. 210; 2 C. W. N. 91; 13 Ind. Doir. (n. ».) 
]4‘>. ' 

(2) 15 M. 164; 6 Ind. Dec. (n. s.) 468 (F, B ). 


in terms a receipt, was nut intended to 
be more than a memorandum for the 
benefit of the executants themselves seems 
clear from the fact that they retained 
possession of it. For this reason I hold 
that section 17 (c) of the Registration Act 
has no application. 

The decree of the lower Appellate Court 
allowing the first appeal by Jharia and 
dismissing that of Fakira are set aside, 
and the case is remanded to that Court 
with directions to re-admit both appeals 
under their original numbers on the register 
and to determine them afresh on the 
merits. The usual certificate for refund of 
Court-fees is granted : other costs incurred 
in this Court will follow the event. 

Case remanded. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

First Rent Appeal No. 9 or 1917. 

May 9, 1917. 

Present : — Pandit Kanhaiya Lai, A. J. C. 

Bhaiya SHEORAJ SINGH— Defendant 
—Appellant 
versus 

Kunwar SRIPRAKASH SINGH— 
Plaintikp— Respondent. 

Oudh Rent Act CXXIJ of ss. r>2, l4>\-^Grant 

for tnaintennnee, interpretation of —Tenant under special 
agreement — Interest on an cars of rent. 

Defendant hold a village for ItiB inaiutenance 
under u grant from tlie Taiuqdar on eoudition (1) 
that ho paid the rovonuo assessed on the same 
and 15 per cent. malikannHnd 7 percent smmi to the 
Taiuqdar, (2) t hat the grant was res iimablo if the 
grantee failed to maintain the members of his family, 
and (3> that while the grant was hereditary the 
grantee was debarred from selling or mortgaging the 
village; 

Hvldf that the grantee was a tenant holding under 
special agreement within the meaning of section 62 
of the Oudh Rent Act and w^as, therefore, liable to 
pay iuterpst on the arrears of rent due from him 
under section 141 of that Act. [p. 866, col. l.J 

Appeal from the decree ofthe Deputy Com- 
missioner, Kheri, dated the I7tb November 
1916. 

Pandit Kailash Rath Chak, for the Appel- 
lant. 

Babu Buheehwar Noth Srivastavn, fop the 
Respondent. 
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JUDGMENT.-— The plaintifF respoDdent is 
the present proprietor of the Mallanpnr 
Estate. The defendant-appellant represents 
one of the iiinior branches of the family 
of the former proprietors of that estate. 
It appears that sis villages were granted by 
the ancestor of the plaintiff to the ancestor of 
the defendant for his maintenance, subject to 
the condition that he paid the revenue assessed 
on the same and 15 per cent, malikana 
and 7 per cent. $awai to the Taluqdar. The 
terms of the grant are embodied in the 
wojib-ularz of the villages granted, wherein 
it is stated that the grant shall be resum- 
able, if the grantee fails to maintain the 
members of his family, and that while the 
grant will be hereditary, the grantee shall 
have no power to sell or mortgage the 
villages granted. The present suit was 
filed by the plaintiff for the recovery of 
the arrears of rent for 1322 and 1323 
Fasli in respect of some of those villages 
with interest thereon at 1 per cent, per 
mensem. The learned Collector decreed the 
claim. The only question for determin- 
ation in this appeal is whether the plaint- 
iff was entitled to claim interest on the 
arrears and whether the defendant was 
entitled to a set-off of Rs. 1,124-4-6, which he 
claims to have paid in esoess to the plaintiff in 
1321 J^asU. It is clear from the terms of the 
grant that the defendant is not a transferee of 
a proprietary interest in the villages in ques- 
tion, for the right conferred was not 
transferable and the grant was resumable 
on the happening of a certain contingency. 
It is also clear that the defendant is not 
an under- proprietor within the meaning of 
section 3, clause 8, of the Oudh Rent Act 
{XXII of 1886), because the rights conferred 
by the grant were non -transferable. The 
items speci6ed in the wajib-ul-arz as being 
payable by the grantee represent the measure 
of the fn'alik^na or rent payable by him 
on account of the right he holds in the 
land, and in the absence of anything to 
show a limited proprietary grant, he must 
be deemed to be a tenant, bolding under 
a special agreement within the meaning 
of section 52 of the Oudh Rent Act, and, 
therefore, liable to pay interest under 
•eotioii 141 of the said Act. In regard to 
the set off claimed by the defendant, it 
appears that a decree was obtained by the 
plaintiff for arrears for 1319 and 1320 
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Fasli against the defendant, in execution 
of which Rs. 1,124-4-6, which had actually 
been paid by the defendant in excess in 
1321 Fasli, were credited and an execution 
was taken out for the balance. This fact 
was not disputed in the Court below. The 
question of set-off, therefore, does not arise. 
The appeal accordingly fails and is dismissed 
with costs. 

Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

First Civil Appital No. 57 or 1917. 
November 2, 1917. 

Sir Henry Drake Brockman, Kt., 
J. C. 

HUKUMCHAND son op KANHAIYALAL, 
PROPRIETOR UP TUB FIRM KANHAIYA- 
LAL HUKUMCHAND— PLxiNriFK— 
APPEIiLANT 
versus 

BENGAL NAGPUR RAILWAY 
COMPANY — Defendant No. 3 — 
Bbspondent. 

Pt’incipfil find (tijani — Vvaud of nyent^ Ixtd'ildy of 
•pviiif'i'jffil foi'^^Stcifion Maiyfvi' lytoimy ViCfdjtt for 
fwiatent yoods, tvheflwr actiny inthiti ^C 02 >t! of his 
nuthoriy — llnilway Company, liahilify of. 

A principal is liable for the fraud of bis a^eiit 
acting within tho Rcopo of liis authority, whether 
the fraud is comuiitlod for the bcnelit of the primn*. 
iial or for the benefit of the ag(?Tit. [p. 857, col. «.] 
Lloyd V. Grace, Smith and. Co., (1912) A. C. 716; 81 
L. J. K. B. 1 HO; 107 L. T. 631; 56 S. J. 723; 28 T. L. 
R 547, Sher Jan Khan v. Alimmldi, 34 Iiid. Cas. 698; 
43 0. 511; 20 C. W. N.268; 23 C.L. J- 226, followed. 

A railway cmployeo, however, cAiinot bo said. to 
act within the scope of his authority or in the course 
of his employment when lie treats as brought for 
despaicli that which is non-existent, [p. 868, col. 2.] 
A Station Master fraudulently issued a Railway 
receipt which purported to show that a certain con- 
signment of rice had been delivered at a certain 
station for despatch to another station, whereas no 
such consignment had been delivered for despatcli 
at all: , , , « 

Held, that the Railway Company was not liable for 
the fraud of tho Station Master, inasmuch as the 
latter could not be said to have been acting within 
tho scope of his authority or in tin? course of bis 

employment [p. 868, col. 2-1 
(Case-law discussed.) 
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HI KUMCBAND V, HENQAL NAGPUR RAILWAY. CO. 

Appeal against tbe judgment of the 
Dietriot Jndge, Jubbulpore, dated the 23rd 
April 1917. 

Messrs. M, Qupta and V, Bose^ for the 
Appellant. 

Mr. J. 0. Qhosht for the Respondent. 

JUDGMENT. — This is an appeal from a 
judgment and decree of the District Court, 
Jubbulpore, dismissing the plaintiff's claim 
against the Bengal Nagpur Railway Com- 
pany while allowing it against the other 
defendants. 

The plaintiff works as a oominission agent 
at Saugor and used to do business with the 
defendant Matru Lai, who dealt in grain in 
Burbar in the Rewah State. The defend- 
ant Keaho Vinayak was the Station Master 
at Rupond near Burhar on the Katni Bilas- 
pur branch of the Bengal Nagpur Kailway. 
It has been found that in pursuance of a 
fraudulent conspiracy Keaho Vinayak 
delivered to Matru Lai two railway receipts 
which together purported to show that 1,100 
bags of rice had been received at Rnpnnd on 
the Idth February 1916 for consignment to 
Saugor. By means of these receipts Matru 
Lai obtained Rs. 8,873 from the plaintiff who 
eventually suffered a losa of Ra. 8,287, the 
rice never having beeii delivered at Rupond 
much less conveyed to Saugor. Matru Lai 
and Kesho Vinayak are both in jail having 
been convicted of cheating and abetment of 
cheating respectively. 

It is common ground that a.s far back as 
1913 instructions were issued by the Railway 
Company to all Station Masters in the follow- 
ing ternas: — 

“1, It has been brought to notice that 
certain stations are in tlio habit of issuing 
railway receipts to consignors before the 
whole of a consignment has been received 
for despatch and also before waggons are 
available for loading. 

2. This practice is objectionable and can 
on no account be allowed. 

Station Masters and staff concerned must 
note that in future any oases of this nature 
brought to notice will be very severely taken 

Up. 

Under the rules of the Railway Company 
when goods are brought to a station for 
despatch, they must be accompanied by a 
consignment note from which a receipt 
eventually given to the consignor to enable 
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him to obtain delivery at destination is 
prepared. 

The claim as against the Company was 
dismissed on two grounds, firsts because the 
master was considered to be not liable for 
the result of his servant's criminal act com- 
mitted in contravention of orders and, 
secondly^ because the plaintiff was regarded 
merely as Matru Lai's agent and. therefore, 
unable to recover the sacks through him. 

In this Court the principal point pressed 
on behalf of the plaintiff is that the Station 
Master must be regarded as having acted 
in the course of his employment as the 
Company’s agent for the general purpose 
of issuing railway receipts and that the Com- 
pany is, therefore, liable to make good the 
loss suffered by the plaintiff. Special 
reliance is placed upon the decision of the 
House of Lords in Lloyd v. Grace^ Smith 
and Co. (1) and on Sher Jan Khan v. Alimuddi 
(2). The former ease settles the doctrine 
that a principal is liable for the fraud of 
his agent acting within the scope of his 
authority, whether the fraud is committed 
for the bene6t of the principal or for the 
benefit of the agent. It also overruled the 
dictum of Lord Davey in Ruben v. Great 
Fingall Consolidated Ltd, (3) to the effect that 
where an agent acts fraudulently for his 
own illegal purposes, no representation by 
him relating to the matter will bind his 
employers, but did not in any way dissent 
from the general decision in that case. 

In the Calcutta case numerous authorities 
are quoted which support the proposition 
that the lule laid down by the Houi^e of 
Lords is based upon grounds of public policy, 
it being reasonable that where one of the 
two innocent persona must suffer from the 
wrongful act of a third person, the principal 
who has employed and retained a dishonest 
agent and has placed him in a position 
of trust and oonBdence should suffer for 
bis misdeed rather than a stranger. 

A number of oases have been cited on behalf 
of the appellant, among which are the 
following: — 

(1) (1912) A. 0. 716; SI h. J. K. R 1140; 107 L, 
T. 631; 66 S. J. 72?; 28 T. L. tt. 547. 

(2) 34 Ind. Cas. 698; 43 C. 511; 20 C. W, N. 268; 23 
0. L. J. 226. 

(3) (1906) A. C. 439 at p 446; 75 L. J. K. B. 848; 
96 L. T 214; 23 'l\ L. R. 712; 13 Naiisoa 248. 
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Great Westerfi Railivny v. Bunch (4), Pic- 
kering V. Busk (5), Limpus v. London General 
Omnibus Gompayiy (6) and Betts v. Be Vitre (7). 
In the first case a railway porter took charge 
of a pas86ngor*s Inggage in contravention 
of orders to the contrary and the Company 
was held • liable for the porter’s negligence 
which led to part of the luggage being 
lost. The view taken seems to have been 
that 80 far as the passenger was concern- 
ed, the porter could not be regarded as 
having acted beyond the apparent scope of 
his authority. 

In Pickering v. Buiik (5) it was held that 
the sale impeached could not be rescinded 
inasmuch as it was effected under an implied 
authority in that behalf. There the real 
purchaser of hemp lying at a wharf had 
put the goods into the custody of a broker 
whose common business it was to sell for 
others concealing their names; the real 
purchaser not having limited the broker’s 
authority had conferred on him an implied 
authority to sell the hemp. 

In Limpus v. London General Omnibus 
CompatiV (G) the driver of the defflndants’ 
omnibus drove it across the road in front 
of a rival omnibus belonging to the plaintiffs, 
which was thereby overturned. The de- 
fendants had given instructions to their 
driver not to obstruct any omnibus, but they 
were held liable for the damage done on the 
finding that their driver acted in the course 
of his service and in a manner which he 
considered advantageous to his employers. 
At the same time it was laid down that 
if the driver’s act had been one of his own done 
to effect a purpose of his own the defendants 
would not have been responsible. 

In Betts V. Be Vitre (7) the Directors of 
the Company were held liable for the 
infringement of a patent in spite of the 
fact that the acta complained of were done 
by workmen employed by them but con- 
trary to their orders. Chelmsford, L. 0., 
said : — 

“Now, I will assume that the orders not 

(4. (1888) 13 A. 0. 31; 57 L. 3. Q.. B. 361; 58 L. T. 
128; 3ft W. Tl. 785; 52 J. P. U7. 

(5) (1M2) 13 U. R. 3o4; 15 Kast 38; 104 E R 758. 

(6» vl8«2) 130 R. R. 611; I II. & 0. .523; 32 L. J. 
Ex. 34; 9 Jur. (n.s.) 333; 7 L. T. (n. s.) ftll; UW. R. 
149; 158 K H. 993. 

(7) (1868) 3 Ch. 429; 37 L. J. Ch. 325; 18 L. T. 
165; 16 W. H.529j6N. R. 105. 


to work in a particular manner were 
given, and that the disobedience to those 
orders was secret, although the evidence 
hardly warrants this conclusion. But 
granting all this to be the case, I should 
still hold that the Directors would be liable. 
A master is responsible for all the acts 
of his servant which are done in the 
execution of his duty. If a coachman 
drives his master’s carriage where he is 
ordered to go, and by negligent driving 
does an injury, the master is responsible; 
but if he takes a carriage without permis- 
sion, and employs it for bis own purpose, 
he alone is answerable for any injurious 
consequences which arise during his use of 
it. The alleged infringement of tho plaint- 
iff’s patent took place in the Company’s 
works, and in the coarse of the performance 
of the proper duties in which the workmen 
were engaged. Tho.se who have the control 
of the working are responsible for the act 
of their subordinates, and it is not sufficient 
for them to order that the work shall be 
so done that no injury shall be oooaiioncd 
to any third person. That, of course, must 
bo avoided whether orders to that effect 
are given or not; but the llirectors weie 
bound to take caro that their orders 
were obeyed, and if there was a violation 
of them, whether openly or secretly, they 
are liable for the consequences.” 

In none of these oases am I able to find 
any authority for the propo.sition that the 
employer should be held liable in a case like 
the present. A Railway Company is no doubt 
concerned to deal with goods brought to its 
stations for despatch, but I am clearly of 
opinion that no employee can be said to act 
within the scope of hisauthorityorin the course 
of his employment who treats as brought lor 
despatch that which is non-existent. Direct 
authority for this view is forthoomiug “in 
Grant v. Norway (8), where the master of a 
ship signing a bill of lading for goods 
which have never been shipped was considered 
not to be tho agent of the owner in that 
behalf, so ns to make the latter responsible 
to one who has made advances upon the 
.faith of bills of lading so signed. Jervis, 
C. J., in delivering the judgment of the 
Court said: — 

(ft) (1851) 84 R. R. 747; 10 C. B. 6«5; 20 L. J. C. P. 
93; 15 Jur. 296; £). XI. 266- 



INDIAN CASES. 


b59 


Vol. XLV] 

SABINDRA BAHAKDB I*. BAM SINOM. 

“It is not contended that the Captain 
nad any real authority to sign bills of 
ladinRt unless the g^cods bad been shipped, 
noroan we discover any ground upon which 
a party taking a bill of lading by en- 
dorsement would be justified in assuming 
that he had authority to sign such bills, 
whether the goods were on board or not. 

If, then, from the usage of trade, and the 
general practice of ship-masters, it is generally 
known that the master derives no such 
authority from his position as master, the 
case may be considered as if the party taking 
the bill of lading had notice of an express 
limitation of the anthori'y; and, in that 
ease, undoubtedly, he could not claim to 
bind the owner by a bill of lading signed, 
when the goods therein mentioned were 
never shipped. It would resemble the case 
of goods or money taken up by the master 
under pretence that they were wanted for 
the ship, when in fact they were not.” 

Similarly in Coleman v. Riches (9), in which 
both Piclcering v. Busk (5) and Grant v. Norway 
(8) were cited with approval, it was held that 
where the servant of a wharfinger frandnlently 
signed a receipt purporting to acknowledge 
receipt of goods delivered at its employer's 
wharf to he shipped to the order of a third 
party, no such wheat having in fact been 
delivered, and thereby wilfully induced 
the third party to pay the price to the 
pretended vendor, the wharfinger was not 
liable. 

In hhmi V. Grace, Smith Co. (1) above 
cited. Lord Macnaghten at page 7d6 re- 
cognized the difficulty of defining with 
exactitude the expressions acting with- 
in his authority,” “acting in the course 
of his employment” and “acting within the 
scope of his agency,” and went on to say 
that whichever expression is used it must 
be construed liberally and that probably 
the explanation given by Willes, J., in 
Barwtckv. English Joint Stuck Bank (10) 
is the best that can be given. The words 
of Willes J., were 

“in all these cases it may be said, as it 
was said here, that the master has not 
authorized the act. It is true, he has not 


(9) (1856) 100 11. R. 035; 16 C. R. 104; 3 C. L. R. 
796; 24 1^. J. C. P. 125; 1 Jur. (n. s.) 696; 3 W.R. 453; 


139 K. R. 695. 

(10) (1867) 2 Ex. 259; 36 h. J. hx. 


147; 16 b. T. 


461; 16 W..R. 877. 


authorized the particular act, but he has 
put the agent in his place to do that class 
of acts, and he must be answerable for the 
manner in which the agent has conducted 
himself in doing the business which it was 
the act of his master to place him in.” 

These words are relied upon for the 
appellant, but, in my opinion, it cannot he 
said that to issue a receipt in respect of 
non-existent goods is an act of the same 
class as issuing one for goods actually 
delivered for consignment. 

This is no doubt a hard case, but it must 
be borne in mind that if the Oerapany em- 
ployed a rogue as its servant, the plaintiff 
dealt for his own advantage with another 
rogue. As between the plaintiff and the 
Company therefore the case is not really 
comparable with lAoyd v. Orace^ Smith ^ 
Go.^ (1), where the plaintiff doing business 
with the defendant firm was cheated by the 
latter's clerk wlio conducted the conveyanc- 
ing business of the firm without super- 
vision. 

This finding suffices for the decision of 
the case. The appeal is dismissed with costs. 
Costs in the lower Court will be paid as 
already ordered. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONBK’S 
COURT. 

First Civil Appea.l No. 20 of 1916. 

July 14. 1916. 

Present : — Pandit Kanhaiya Lai, A. J. C., 
and Mr. Kendall, A. J. C. 

NARINDRA BAHADUR SINGH and 
ANOTHER— Plaintiffs — Appellants 
versus 

Bahu RAM SINGH and another — 
Defendants — Respondents. 

Specific RelieJ Act U of 1877), s. 42, prociso-^ 
DecUiraiion, suit for, maiiilainabUitfj of — Defcndunt in 
possession as mortgagee from Hindu father—Suit hy 
sons fur declaration that their share is 7iot liable to 
attachment and sale in execution of money-decree 
against father, maintainability of. 

The proviso appended to section 42 of the Specific 
Relief Act refers to the legal character or right to 
property which is set up in the plaint. In other 
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words till- fm-ttior relifif, roforrod t.o in that proviso, 
isaro'uof nppropriat.*' !i>, and voiisoquoiit ou, the 

"’'Xcrrlhf’sons of a Hindu father sued merely 
for n deolarntion that ti.eir share in the family 
vminertv was not lialde to attachment and sale in 
eveculion of a nionoy-decroo obtained against t ier 
father and it was found that the decree-holder 
dofendiint was in possession of the property under a 
laortgaKo effected by Ihe plaintiff s father: 

ffer.J that the suit was not barred by the proviso 
section « of the Speeific Relief Act, inasmiieh 
ns it. aroH(‘ 

Appeal from the decree of the Sabordinate 
.ludge, Rae February 

1916. 

Mr. St. George .Jackson, for the Appellant. 
The Hon’ble Mirza Sami Ullah Beg, for 

Respondent No. 2. 

JUDO MENT. — The plaintiffs are the sons of 
Ram Singh and sue for a declaration that they 
are the owners of a two-thirds share in the 
disputed property, and that the said two- 
thirds share was not liable to attachment and 
sale in execution of the (leorees obtained by 
defendant No. 2 against their father. Defend- 
ant No 2 pleaded inter alia that he was in 
possession of the disputed property under a 
usufructuary mortgage, executed in his 
favour by Kam Singh on the 20th October 
1913, and that tbe plaintiffs were not entitled 
to a mere declaratory decree. 

The learned Subordinate Judge accepted 
i. «n4orifion and dismissed the suit, it 
k\dmitted on behalf of the plaintiffs that 
ILy are not in physical Possession of the 
dfejuted property. They state that they were 
aware of the existence of the nsnfrno- 
tuary mortgage set up by defendant No. 2, 
and Ihat they cannot be compelled in this suit 
eUher to impugn or to redeem that mort- 
gage which was an independent transaction 

The ’right to seek a declaratory relief, 
asserted by the plaintiffs, arises out of a 
threatened sale of their share m the 
disputed property in execution of certain 
Jecrees for money directed against that 
noriv It does not flri.se out of the 

Sructnary mortgage under which defend- 

No 2 claims to be in possession. 
The equity of redemption is still in the 
possession of the family, and Ram Singl. 
;«pHTmoB to be in oonstrnctive possession 
Srohgb his mortgagee. , The mortgage 
as a bar to a suit for possession. 
Si it can be either displaced or redeemed 


in a suit properly framed for the purpose. 
To require the plaintifPs to sue for possession 
is to ask them to invite the operation of that 
bar, and to deny to them the relief, if any, 
to which they might be entitled in con- 
nection with the decrees now lender execution, 
in case they fail to displace that bar. The 
proviso appended to section 42 of the Specific 
Relief Act (1 of 1S77) refers to the legal 
character or right to property, which is set 
np in the plaint, and as pointed out in 
yohahir Pershad Satain Sif-gh v. Gungadhur 
Pet shad Narain Singh (I) and Kannan y. 
Kiishnan (2), the further relief, referred to 
in that proviso, is a relief appropriate to and 
consequent on the right asserted. We do not 
oonsidep that the plaintiffs were bound in 
this case to impugn the nsufmetuary mort- 
gage under which defendant No. 2 claims 
to be in possession, or qua the decrees under 
execution to join a claim for possession in 
the present suit. 

The appeal is, therefore, allowed and the 
suit remanded to the Court below, under 
Order XLI, rule 2S of the Code of Civil Pro- 
cedure, with a direction to re admit it under 
its oiiginal number and to dispose of it n 
the manner provided by law. The costs of 
this appeal will abide the result. 

Case remanded. 


(1) 14 599; 12 1ml. Jur. 26; 7 1ml, Dec. (x. <) 
397. 

(2) 13 M. 324; 4 hid. (n. « ) 93.0 


LOWER BURMA CHIEF COURT. 

Special Second Civil Appeal No, 223 
OF 1916. 

March 16, 1918. 

Present: — Mr. Justice Mauug Kin. 

R. M. A. R. V. VENKATA- 
C H ALLU M— P LAIN! I FF — A PPK LL ANT 
tersu9 

MG. TUN E — Defendant — Respondent, 

Evidence Act (I of 1872), n. 02— Sale or mortgage— 
Consideration— Eon‘payment of purchase-money — 
Remedy of vendor— Oral evidence, admissihilUy of, fo 
explain docunumt — Sale of immoveable property — 
Delivery of possession, whether necessary. 

In n sale of immoveable property the nou. 
payment of tlio purchasc-moiioy does not prevent 
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the paRuiiig of the ownership of tlio purchuBod 
property from the vendor to the piirobascr and the 
purcliascr can notwithstanding suc)i non -payment 
maintain a suit for possession of the property, and 
the only remedy of the vendor is a suit for the 
recovery of the purchase-money. [p. J'Gl, col. 2; 
p. 862, col 1.], 

Oral evidence is not admissible to show that a 
transaction which is ax facio a sale is really a 
mortgage, except to prove fraud on the part of the 
party taking benefit under tlic decil [p. 861, col. 1.] 

Mr. ArMesana^ for the Appellant. 

Mr. Sin Hla Aung, for the Respond- 
ent. 

JUDGMENT.- The plaintifPappellant 
sued for a declaration that a deed, which on 
the face of it is one of sale, is really one 
of mortgage. The appellant was made a 
party to the suit as iind defendant, as he 
has executed a decree against the 1st de- 
fendant Mg. Po Saing by attaching the 
property in suit. The deed in question 
purports to be between Mg. Po Saing as 
the vendee and the plaintiff as vendor. 

The plaint is in effect one for the re- 
demption of the property in suit. The quetr- 
tion which arises is whether oral evidence 
is admissible to prove that the transaction 
which was e.<; facie a sale was really a 
mortgage. It is clear that such evidence 
is not admissible, except to prove fraud 
oil the part of the party taking benefit 
under the deed. Both the lower Courts 
have found that the charge of fraud which 
the plaintiff made against the defendant 
was not maintainable. It, therefore, follows 
that the transaction must be treated 
as a sale. It has, however, been contend- 
ed that oral evidence to show that it 
is really a mortgage is admissible, between 
plaintiff and the 2nd defendant, the present 
appellant. The contention is raised on the 
ground that the admissibility of oral evi- 
dence under section 92 applies only be- 
tween parties to the transaction of their 
representatives- in -interest and that the 
appellant is not a representative- in* interest. 
I cannot accede to this view, because the only 
way he can claim the property is through 
the 1st defendant. 

It is clear on the facts that the plaintiff 
after the execution of the conveyance con- 
tinued in possession of the land and was 
still in possession when it was attached by 
the appellant. The learned Divisional Judge 
takes hold of this fact and deals with it 
the following way; “if this is so, 


then the sale- deed has never become 
operative. There can be no valid transfer 
unless possession is given. Mere execution 
of the deed of eale and payment of con- 
sideration does not complete the transaction. 
The vendor has a lien on the land and 
may be entitled to obtain possession, but 
until possession is given the transfer is 
incomplete”, and he then proceeded to 
frame the following issue: Has there been 
a valid transfer of the land in suit by 
Mg. Tun E to Mg. Po Saing? and remand- 
ed the issue to the lower Court for trial, 
and upon receipt of the lower Court’s find- 
ing upon the issue proceeded to hold that 
as the conveyance had never been carried into 
effect by delivery of possession, there had been 
no valid transfer of the land and that the docu- 
ment under the circumstances clearly gave 
the plaintiff a lien on the land to the extent of 
the consideration paid with interest, and that 
the 2nd defendant, i. e., the appellant, was not 
entitled to a re-(»onveyance of the property 
until the lien had been discharged, while 
on the other hand as there had been no 
valid transfer of the land, the appellant 
as decree-holder was not entitled to attach 
more than his judgment-debtor’s interest 
in the land. The learned Judge gave a 
decree declaring that at the time of the 
filing of the suit the plaintiff had a 
charge on the laud to the extent of 
Rs. 7t0 and that the charge would be extin- 
guished upon payment of Rs. 700 together 
with such further interest as might accrue 
between the dates of the suit and payment. 
No authorities were cited for these views of 
the learned Judge, nor can 1 find any support 
for it either in any ruling or in any part of the 
Transfer of Property Act. But I have found 
authorities expressing a contrary view. In 
Baijnath Singh v. Paltu (l) it was held, 
following Shih Lai v. Bhagwan IJas (2), 
JJmedmal Motiram v. Davu (3) and Sagaji v. 
Namdev (4) that in a sale of immoveable pro- 
perty even non-pay merit of the purchase* money 
does not prevent tho passing of the ownership 
of the purchased property from the vendor 
to the purchaser and the purchaser can, 

(1) 30 A. 12fi; A. W. N. (1908) 38; .*5 A. L. J. 96. 

(2) 11 A. 244; A.W.N. (1889) 96; 6 Ind. Doc. (n. b.) 
683 

(3) 2 B. 547; 3 Ind. Jur. 1 1 9; 1 Ind. Deo. (n. s.) 
787. 

(4) 23 B. 526; 1 litmi. L. R. 6; 12 Ind Doc. (n. s.) 

49. 
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notwithstandingr suoh non-payment, maintain 
a suit for possession of the property, and that 
the only remedy of the vendor was a suit for 
the recovery of the purchase money. The 
]earned Divisional Judge was, therefore, in 
error in considering that there can be no 
valid transfer of immoveable property unless 
possession is given. 

1 do not think there is any way out of the 
difficulty for the plaintiff. The decree of the 
Divisional Court is set aside and the suit is 
dismissed with costs throughout. 

Sui/ dismissed, 

BOMBAY HIGH COURT. 

Second Civil Appeal No. 1055 of 1915. 

Fc-bruary 1, 1918. 

Tresent:S\r Stanley Batchelor, Kt., Acting 
Chief Justice, and Mr. Justice Shah. 
TIMAJI KRISHNA POTDAR and others— 
Plainiiff.s— Appellants 
versus 

RAMA PIRAJl BHATKHANDK and an- 
other — Defendants Nos. 2 A3 — Respondents. 

Tramjor of Property Act f IV <\f 1882^, 82 — Joint 

mortgage of sermd propertie.’i Mo- tijagec, > ight ojj io 

enforce debt ayainsf one property^ Sacremon Act 
(X of 1865j, .s. 190— ()«« of several hciys of dreeased 
sued as his Legal representative Letters of Ad miuistra^ 
tion, whether necessary. 

Section 82 of the Traiiafor of Propem Act dotiiK's 
tho relation of joint mortgagors and then* 

is notliirig in tlie language of tho soctioii whioli 
compels the conclusion that the mortgagee riiust 
distribute his debt in a certain manner or is unable 
to enforce it againel each and every part of the 
property made security for the mortgage. Each of 
several iiiortgagod properties is, so fares tlio mort- 
gagee is concerimd, liable^ for the entirety of tlu* 
111 ortgago- debt. [p. 862, col. 2; p. hb«.*, col. l.J 

Where one of several heirs of a deceased who 
died inteatato w'as impleaded as a <iofendaii( to a 
Boit as the legal representative of tin- deceased : 

Held, that section 190 of the Succession Act 
applied to the case and that no right to any |iart of the 
property of the deceased could be established in any 
Court unless Letters of Atlmiiii tration w(?re granted 
by a Court of competent jurisdiction, [p. 863, col. 1 .] 

Second appeal from the decision of the 
District Judge, Belgaum, in Appeal No. 434 
of 1914, confirming the decree passed by the 
Joint Subordinate Judge, Belgaum, in Civil 
Suit No. 184 of 1913. 

Mr. JR. A. Jahagirdar^ for the Appellants. 

Mr. 5. B. Bakhale, for Respondent No. 1. 

Mr. Ratanlal Banchhoddas, for Respondent 
No. 2. 

JUDGMENT. 

Batchelor, A.C. ^.—{September 25, 1917.) 
•i^The facts out of which this appeal 


arises are these. In 1871 one Koneri 
affected to mortgage to the plaintiff 
No. 1 three pieces of property, namely. 
Survey No. 1088, one-third of Survey 
No. 1058 and a house. It was afterwards 
discovered, and is now admitted, that in fact 
Konen had no title whatever to Survey 
No. 1088. In 1877 the mortgagor Koneri 
sold the equity of redemption in the two 
mortgaged properties to one Britto, who was 
the father of the 3rd defendant, and Britto 
in his turn sold the equity of redemption 
in the house to the defendant No. 2’s father. 
This list sale was in 1880. The suit was 
brought by the plaintiffs to recover their 
money by the sale of the mortgaged property. 
The 1st defendant was sued as the heir of 
Koneri, but he took no part in the proceedings, 
and admitteHy has no interest in the litigation. 

It was contended in the lower Courts on 
behalf of the 2nd defendant that he was 
entitled to the application of the principle 
of contribution, and the lower Court accept- 
ing that argument has awarded to the plain- 
tiffs a portion only of their claim against 
the 2nd defendant. Moreover, in awarding 
that portion the lower Court has taken into 
its consideration the value of Survey 
No. 1088 which, as 1 have said, Koneri had 
no right to mortgage. 

It appears \o me that the lower Court was 
wrong in allowing the argument on behalf 
of the 2nd defendant upon this point. The 
properly, the subject of the mortgage, remains 
to-day what it was when the mortgage was 
made, namely, one-third of No. 1058 and a 
house. Survey No. 1088, in spite of Koneri’s 
pretence to mortgage it, was never validly 
mortgaged, that is, there was never any 
transfer of interest in this property from 
Koneri to the mortgagee. This being so, it 
cannot be said that there lias ever been any 
sevei anoe of the security by the act of the 
mortgagee. In these oirenmstanoes, seotiori 
82 of the Transfer of Property Act cannot 
in my view be invokd so as to assist the 
2nd defendant. That section provides that 
*Vhere several properties are mortgaged to 
secure one debt, such properties are, in the 
absence of a contract to the contrary, liable 
to contribute rateably to the debt secured 
by the mortgage.” This provision, however, 
defines the relation of the mortgagors inter 
AS, and there is nothing in the language of 
the section which compels the conclusion 
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that the mortgagee muc. 
in a certain manner, or is u 
it against each and every par., 
perty made security fcr the mortga^ 
is pointed out in Baghu Nath Fershu 
Harlal Sadhu (1) and Krishna Ayyar 
Muthukumaraswamiya Pillai (2). 1 conclude, 
therefore, that the mortgaged property iti the 
hands of the 2nd defendant is liable for the 
entirety of the mortgage- debt. 

In regard to the ^^rd defendant, the position 
is one of some difficulty. The *ird defendant 
is the son of that Britto who purchased from 
Koneri. It is admitted that the 3rd defend- 
ant is not the only heir of the deceased 
Britto, but that there are other heirs who are 
not brought upon this record. It must also, 
I think, be taken, since the contrary is not 
made to appear, that no Letters of Administra- 
tion had been taken out to the deceased 
Britto’s estate, and it is apparent that the 
3rd defendant was brought upon the 
record as one of the heirs of the deceased, 
on the footing that the deceased Britto 
had died intestate. In this state of facts 
section IhO of the Indian Succession Act 
comes into operation, and no right to any 
part of the property of the deceased Britto 
can be established in any Court unless 
Letters of Administration have drat been 
granted by a Court of competent jurisdic- 
tion. This appears to me to be at present 
decisive against the plairitiff^s claim against 
the present 3rd defendant, and the decision 
in Virchand Vajekaran Shet v. Kondu Kasam 
Atar (8) cannot remove the difficulty created 
by section 190 of the Indian Succession Act. 
It would, however, be unsatisfactory to leave 
matters in this condition, since the result 
would be to throw the whole burden upon 
the 2nd defendant, leaving him to prefer a 
separate suit in order to recover oontribu 
tion from the 3rd defendant. The less round- 
about method of securing justice will be 
to obtain, if possible, adequate representa- 
tion to the deceased Brittons estate, and Mr. 
Jahagirdar on the plaintiffs' behalf has 
applied for a stay of the final orders in this 
appeal so as to enable Letters of Administra- 
tion to be taken out. In the view which I 


(1) 18 0. 320; 9 Ind. Dec. (n. 8.) 2i:5. 

(2) 29 M. 217. 

(o) 31 Ind. Cas. 180; 17 Born. 1. ii. 685; 39 B. 729. 


queo 

the decb.. 

Shah, J.— 

FINAL JUDu 
dated the 25th Se|. 
determination of this appb. 
to allow Mr. Jahagirdar, tOc 
on behalf of the plaintiffs, t 
Letters of Administration to the 
the deceased Britto, who upon the pi^ 
record is represented only by one son 
the 3rd defendant. The learned Pleader, 
however, now draws our attention to the 
fact, which is not contested, that Britto 
was a Native Christian, so that the law 
applicable to his ease is Act VII of 1901, 
by section 3 of which it is provided that 
sections 190 and 239 of the Indian Suc- 
cession Act do not apply to any part of 
the property in question. It follows, there- 
fore, that even without Letters of Adminis- 
tration the mortgaged property in the 
hands of the 3rd defendant must be liable 
for the mortgage debt. We must, therefore, 
make the usual decree for sale. That 
decree will declare that the amount due to 
the plaintiffs on account of the principal, 
interest and costs, calculated up to this day, 
is Eb. 500, and that such amount fihall 
carry interest at the rate of 6 per cent, 
per annum from this date until realization ; 
that if the defendants pfiy into Court the 
amount so declared due within six months 
from this date the plaintiffs should deliver 
up to the defendants, or to such persons 
as they appoint, all documents in their 
possession or power relating to the mort- 
gaged property, and shall, if so required, 
re-transfer the property to the defendants 
free from the mortgage; in the event of 
the money not being paid within the limited 
period of 6 months, then under section 
15B (2) of the Deccan Act, there will 
be a sale of such portion of the property in 
the hands of the defendants Nos. 2 and 3, 
vit,, Revision Survey No. 1058 and the 
bonse in Belganm, as may be necessary for 
the realization of the sum due. The plaint* 
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Decree No. 1214 

ii)15. 

aroh 5, 1918. 

.. Justice Richardson and Mr. 
Justice Beaohcroft. 
oACHI PRASAD JMLFKHERJKB- 
Defendant — Appellant 


t?ersus 


AMAR NATH RAl OHOWDHDRY and 

OTHERS — P. AINTIFFS-- RESPONDENTS. 

Civil Pror.cdurr Code (Act \ of 19(.)S), s. 47, O, 
XX/, /*. 32 — lnJnnctiof(, i^oit in t^Hfoi ca^ tcheihcr ?ti> — 
0. XX/, 32, vl. (5). ndwihi'.v lo numdaionj and 

prohibitonj inJiim:(iiyn>i--ldinitaH(n\, ir/,ctlu'^ applicahlc 
to (ipiilication- f(f>' vttfovcvaivni oj t nj u nvi inn t.iniiiiif ion, 

Act (JX 0 / l«d«), Sch. /, ArL 181. 

The iMifomwuciit of an injunction is u quoelion 
rolatinj? to the exocution, discharge or satisfaction ot 
the docroo by whicli the injunction was granterd; 
therefore, a sc]«»rnte suit for cnforconicnt of an 
injunction is prolii luted by section 47, Civil rroccdure 
Codo.Cp. 8(>5,‘col.2; p. 86H, col. 1.] 

The plninlilT brought a suit, against ihc aelciid- 
ants for tin* demolition of a wall in s(» far as it 
was above the lioight liniiLcd by a permanent 
injunction awardod against the dofondant by a 
decree niadc in the plaintiff’s favour: 

Held, that tlui suit was not maiiitaiiiable and tliat 
the reinody of tlic jdaintiff was by an aiiplication 
for execution of the decree under rule .52, clause (o) 
of Order XXI, Civil Procedurt? Code. [p. 806, l.j 
The expression “the act required to be done” in 
clause (5/ of rule 32, Order XXI, Civil Procedure Code, 
nioans what has to be done to enforce the injunction. 


[p. 866, col. 1.] .X r i- /iH r.- *1 

The power given by clause 1*2; of section 4/, uivii 
Procedure Code, is a discretionary power which may 
not be exercised by the High Court in certain cases, 
fp 866, jol. 1.] _ ^ 

Per Richat di^on; J. {licfichrrof!, J. dubitantc) Clause 

(6) of rule 3?, Order XXl, Civil Procedure Code, clearly 
applies to injunctions, both mandatory and iiro- 

hibitorv. fp. 866, col. 1.] t . • x- a . 

(^,^;,,,.,..__VVhetlier Article 181 of tho Limitation Act 
applies to an application to enforce an injunction 
or wlicther such an application is exempt from the 
•peratioii of the Limitation Act. 

Appeal again.’^t the decree of the Sub- 
ordinate Judge, ‘2nd Court, Hoogbly, dated 
the 14th April 1915, reversing that of the 
Munsif, Additional Court, Seranipur, dated 
the l§th August 1913. 


ora the judgment, 
jehari Ohose (with him Baba 
• andra Chakraharty) , for the 
.ot, referred to Order XXI, rule 32, 

.1 Proeednre Code. Clause (5) of rule 32 is 
a new provision. Vide section 260 of the 
Code of 1882. It supplies a gap in the 
Code of 1882. Refers to Durga Das Nandi 
V. Dewraj Agarwala (1). 

[Richaudson, j.— S ee Sakarlal Jaswantrai 
V. Bai Parvatibni (2).J 

Clause (1) of rule 32 applies to injunotions, 
both mandatory ar.d prohibitory. In the 
present Code the words ‘for an injunotion’’ 
take the place in the old Code of the words 
“for the performance or abstention from 
any other particular act.” The expression 
“the act required to be done” means, *what 
has to be done to enfor ce the injunction.” 
Refers to Venkatackillmn Chetty v. Veerappa 
Pillai (3). With regard to the wall, as the 
suit has not been brought within 3 years 
from the breach complained of, the plaintiff’s 
remedy is barred. Refers to Article 181 
of the liirnitation Act. 

As to the cook-shed the decree of 1895 
does not affect it. 

As to the privy, the suit in essence is a 
suit for ejectment to which Article 142 
of the ijimitation Act applies. The p]aiutiff&’ 
claim to the land is barred by limitation. 

Babn Jogesh Chandra Boy (with him Balms 
Snrendra Nath Hoy and Satyendra Nath Roy)^ 
for the Respondents. — The title to the land 
in question has been found to be in favour 
of my clients by tho lower Appellate Court. 
The appellant cannot question this in this 
Court, as it is a finding of fact. 

As to the privy the plaintiffs were net 
aware of its existence. 

[Ricbakdson, j. — T he observation of the 
learned Sub- Judge on this point is 
irrelevant.] 

See Framji Outset ji v. Qoculdax Madkowji 
(4) and Ghokalinga Naicken v. Muthusami 
Naickan (5). 

With regard to injunction, it is a continu- 
ing wrong. Refers to section 23 of the 
Limitation Act. The plaintiffs are entitled 
under clause (2) of section 47 of the Civil 

(1) 33 C. 306; 3 a. L. .1. 112; 10 C. W. N. 297. 

(2) 26 B. 283; 4 Bom. L. B. 14. 

(3) 29 M. 314. 

(4) 16 B. 338; 8 Iiid. Dec. (n. b.) 733. 

(.5) 21 M. 53; 7 Ind. Dec. (n. a.) 394. 
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Prooedare Code to ask that the suit may 
be treated as an applioation for exeoation 
and that if Article 181 applies, it is governed 
by section 23 of the Liraitatiou Act. Refers 
to Bhaiaji Thakur v. Jharula Das (6), 
Kajrtip Koer v. Abul Ilossein (7). 

Distinguishes V enkntachallam Ghetty v. 
Veerappa Pillai (3). Vide, Ram Saran v. 
Ghatar Singh (8) and Bhagwan Das v. Sukhdei 
(9). 1 submit that a suit for injunction can be 
brought under the present ciroumstances. 
Vide Dahynbhai v. Bapalal (10) and Jamseiji 
Manekii v. ILiri Dayal (11). 

Babu Kshitish Chandra Chakraharti in reply. 
— As to the title to the strip of land I see 
the difficulty as to the finding of fact by 
the lower Appellate Court. But I submit 
that in a case like this the lower Appellate 
Court ought not to have disturbed the 
findings of the Trial Judge, vide Ifiveis Steam 
Namgation Co. v. Hathor Steamship Co. TAd. 
(12). With regard to the land on which the 
privy stands the plaintiffs’ claim is barred 
by Article 142 of the Limitation Act. 

Distinguishes Framji Gurset.i v. (luculdas 
Madhowji (4) and Ohnkalinga Naieken v. 
Muthusami Naickan (&), As to the reading of 
Article 181 with section 23 of the Limitation 
Act by my friend on the other side and 
as to treating the plaint a.s an application 
for execution, this anomaly would arise, viz., 
that the plaint would have to be regarded 
as partly a plaint and partly an application 
for execution. 

Distinguishes Bam Sara^i v. Chatar Singh 

(8) and Bhagwan Das v, Sukhdei (9). The 
case of Venkatachallam Ghetty v. I’^eerappa 
Pillai (3) is in point. 

The suit for injunction is not maintainable. 
Distinguishes Dahyabhai v. Bapalal (10) 
and JamsetJ Manekji v. Bari Dayal (ll). 
JUDGMENT. 

Richardson, J.— In this suit the plaintiffs 
complain: — 

(6) 241n(l. Cu.s. oOl; 42 C. 244; 18 C. W. N. 1020; 
27 M. L. J. 100; 1 L. W, .049; 10 M. L. T. 210; (1914) 
M. W. N. 636; 12 A. L. J. 1170; 20 C. L. J. 360; 16 
Bom. L. R. 845. 

(7) 6 C. 394; 7 C. L. R. 629; 7 I. A. 240; iShoiiio L. 
II. 7; 4 Bar. V. C. J. 199; 3 SuMi. P. C. J. 816; 4 liid. 
Jur. 630; 3 Iml. Due. (n. s.) 257 (P. C.). 

(81 23 A. 465; A. W. N. (1901 ) 142. 

(9) 28 A. ;iOO; A. ^y. N. (1906) 10; 3 A. L. J. S36. 

(10) 26 11. 140; 3 Bom. J.. il. 564. 

(11) 32 11. 181; 10 Bom. L. R. 18. 

(12) 35 hid. Ctts. 193; 20 W. N. 1022; (1916) I 
M. W. N. 446; 31 M. L. J. 159; 4 L. W. 176 (P. C.). 
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(1) that the defendant by raising the north 
wall of his house has disobeyed a permanent 
iujunotioD embodied in a decree between the 
parties, dated September 1895; 

(2) that the defendant by building a 
cook' shed has interfered with the plaintiffs’ 
ancient lights; 

(3) that the defendant has encroached 
oil a narrow strip of land between the two 
premises, which belongs to them, by 
building a privy on the eastern end of it. 

As to (1) the plaintiffs ask for the 
demolition of the wall so far as it is above 
tho height limited by the permanent 
injunction. The defence made is that 
the plaintiffs should not have brought a 
fresh suit but should have applied for 
the execution of the decree of 1895 under 
Order XXI, rule 32, clause (1) or clause 
(5), and that an applioation for exeoation 
at the date of the suit would have been 
barrad by limitation nnder Article 181 
of the Schedule of the Limitation Act 
of 1908, corresponding with Article 178 
of Schedule II of the Limitation Act of 
1877. 

The learned Munsif in the Trial Court 
upheld this plea, relying upon the decision of 
the Madras High Court in Venkatachallam 
V. Veerappa Pillai (3), which is clearly 
in point. In the lower Appellate Court, the 
learned Subordinate Judge has taken a 
different view. He is of opinion that clause 
(5) of rule 32 only applies to a mandatory 
injunction as distinguished from a prohibi- 
tory injunction, such as we have here, 
that the plaintiffs are entitled to enforce 
the injunction by suit, that the wrong 
done by disobeying the injunction is a 
continuing wrong within the meaning of 
section 23 of the Limitation Act, and that 
the suit; is within time. He has, therefore, 
made a decree awarding the relief claimed, 
and the defendant has appealed. 

I agree, in the result, with the Munsif. 
Clause (5) of rule 32 is a new provision. It 
supplies a gap in the Code of 1882, to which 
attention was drawn by the oases of Sakarlal 
v. Bai Parvatihai (2) and Vurga Das Nandi v. 
Dewraj Agarwala (1), These oases and others 
illustrate the practice, and the practice 
is in accordance with the Code. Rule 82 
gives a remedy by execution and the 
enforcement of an injunction being a ques- 
tion relating to the exeoation, discharge 
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or satisfaotion of the decree by which it is 
awarded, a separate suit is prohibited by 
section 47 [(/. JuTtuefji Manekji v. Hart 
Dnyal (11). j 

Clause (1) of rule 32 clearly applies to 
injunctions, both mandatory and prohibi- 
tory, In the present Code the words **for 
an injunction” take the place in the old 
Code of the words for the performance or 
abstontirn from any other particular act.” 
1 can see no reason why clause (5) should 
be limited to mandatory injunctions. The 
clause gives a discretionary power to the 
Court to direct that **the act required to 
be done may be done so far as practicable 
by the decree-holder or some other person 
appointed by the Court at the cost of the 
decree- holder.” The expression “the act 
required to be done” means what has 
to be done to enforce the injunction. In 
the present ease it is the part demolition of 
the defendant's 'wall. In my opinion on 
an application for execution of the decree 
of 18^5, the Court might have proceeded 
either under clause (1) or clause 15), 

The question of limitation, if it were 
necessary to decide it, is perhaps more 
diihoult. It is contended for the plaintiffs 
that if tno suit in respect of this wall is 
not competent, they are entitled under 
clause (2) of section 47 of the Code to 
ask that the suit may be treated as an 
application, that if Article 181 applies, 
that Article is governed by section 23 and 
that on this footing the suit or application 
is in time. 

The answer seems to he that assuming 
that a suit upon a decree which has never 
been carried into the execution department 
at all, can be treated under clause i2) as 
an application to execute that decree, 
nevertheless the power given by the clause 
is a discretionary power and the present 
case is not one in which it ought to be 
exercised. The Haw in the plaintiffs’ pro- 
oeduie was pointed out by ihe Muneif, but 
nothing has since been done to ynt the 
ease on a proper footing. If the c( nces- 
sioD \tere allowed, the plaint would Lave 
to be regarded as partly a plaint aid partly 
an application for excoLtirn. The plaintiffs, 
moreover, appear to have been very dilatory 
in asserting their rights. 

It may be well, however, to add as to 
Article 181, that the view of the Madras 


High Court that under that Article, an 
application to enforce an injunction must 
be made within three years of the parti- 
cular breach or disobedience which is the 
occasion for the application, differs some- 
what from the view taken by the Allahabad 
High Court. In Ram Saran v. Chntar 
Singh (8) the learned Judges observe that 
disobedience of an injunction is a contempt 
of Court. They hold that an application to 
enforce the injunction is not governed by 
Article 179 (now Article 182) and 
apparently that no period of limitation is 
prescribed, but made no reference to 
Article 178 (now Article 181). This case 
wtLB fol\n\xe6 )n Bhagivan Das v. Siilihihi *9). 
Both Courts, it will be observed, agree that 
the terras of Article 182 put it out of the 
question. Fur the present purpos^e the 
subject need not be further discussed. 

In my opinion, in regard to the wall of 
the bouse, the decree of the Subordinate 
Judge should be discharged and the decree 
of the Munsif restored. 

(2) As to the cook-shed, it was conceded 
ill the argument before us that the decree 
of 1895 does not affect it. The cook shed 
appears to be a new building and its north 
wall is to the south of the line of the north wall 
of the bouse produced westwards. The Sub- 
ordinate Judge is clearly wrong in treating 
the cook* shed as if the permanent injunction 
applied to it. That, however, is how the 
claim is put in the plaint. Obviously on 
that footing the suit must fail, apart 
from the admission in the plaint that the 
oonk-shed has been in existence for more 
than four years, an admission which, as 
the MuTjsif observes, would, in any case, 
preclude the plaintiffs from claiming as 
an easement under section 2G of the Limita- 
tion Act. 

The plaiutiffs’ claim in this respect 
should also, in my opinion, be dismissed. 

(3) As to the privy, the suit is in 
essence a suit in ejectment to which Article 
142 of the Limitation Act applies. That, is 
the view c f the learned Munsif and here 
again I acree with him. The privy has 
brick walls and was built more than 
twelve years ago. The observation of the 
leariud Suboidinate Judge that the plaintiffs 
only came to know of its existence within 
twelve years of the suit is irrelevant. In 
a case falling under Article 142 they were 
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bound to prove possession within twelve 
years. 

In this Court rfferenoo was made for 
the plaintiffs to Frnwji Carsetji v Onruldas 
Madht'ivji ( 4 ) and t'hokkalinga v. Muthusami 
(5), but the oirourostances of the present ease 
are very different. Here we have a masonry 
structure built on land close to the plaintiffs* 
house. Possession so taken cannot be 
whittled away. 

The possessiotii however, of the land on 
which the privy stands does not entitle 
the deffiidaiit to the remainder of the strip 
of land between the two houses. As to 
that remainder the decree of the Subordinate 
Judge will stand. 

The result is that the whole suit must 
bo dismissed, save and except so far as it 
relates to the strip of land. The declara- 
tion made by the Subordinate Judge in 
respect thereto will be affirmed, except as 
regards the land on which the privy stands. 
The parties will receive and pay costs 
throughout in proportion to their eucoess and 
failure. 

BeACHChOFT, J. — 1 agree in making the 
order proposed by my learned brother 
substantially for the reasons given by him. 
But 1 express no opinion whether Order 
XXI, rule 32 (5), applies to prohibitory as 
well as to mandatory injunoticns. 

Decree modified. 


MADRAS HIGH COURT. 

Second Civjl Appeal No. 1 of 1917. 

February 12, 1918. 

Present: — Mr. Justice Oldfield and 
Mr. Justice Sadasiva A iy ar. 
MURAJ^LLI HUJMA GCUNDAN— 
Defendant No. 3 -* Appellant 
versus 

BAMASAMl CBETTI a>d oihers — 
Plaintiffs and Difendams Nos. 1, 2 and 
4 10 *0— Bef PON LENTS. 

Limitoiicn Act iDf c/ tO'J, Bcli. 1, Arts, J2P, 144, 
14K— Rtfidu Lau^ Joint jaihily—tale by father of 
of redempfimi of fomihj froperby os hie aequieu 


lion — Hedem'ption by vendee ami jMSHeaeion thereafter 
ae absolute oimer-^ Redemption, suit for, by son's alienee 
~~ Limitation, comm-encenient of. 

First dofeuciant and hia father G. mortgaged family 
property to nd defendant. Q. aubsequentlj Hold the 
equity of redemption as if the property was his self- 
acquisition to rd defendant. Third defendant redeem- 
ed 2nd defendant and obtained posaesBion of the pro- 
perty After 0,'s death 1st defendant sold hia share 
in the property to the plaintiff. 1 n a suit by the 
plaintiff for poH.HCBBion of Ist defendant's share on 
payment of a proportionate portion of the mortgage 
amount: 

Held, that Article 120 of the Limitation Act was 
applicable to tho suit and that time oommenced to 
run from tho date of 3rd defendant's entering into 
possoBsioii [p. 869, col. 1; p. 871, col. 1 .] 

Fer Sadasiva A tyar, /.'-Article L2G, which speaks 
of a suit “to set asido" tho father's alienation of 
ancestral property, includes a suit in which posses- 
sinn is claimed and does not only contemplate a mere 
declaratory suit. [p. 870, cols. 1 & 2.] 

An alionation under Artiolo 126 need /loMiefor 
4 ;ou 8 ideration. Tho Article applies alike to an alienee 
with and to an alienee without notice, [p. 871, col, 1.] 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Salem, in Appeal Suit No. 99 of 1915, 
preferred against that of the Court of 
the District Munsif, Dharmapuri, in Original 
Suit No. 702 of 1912. 

r FACTS appear from the judgment. 

. Mr. 0^ S. Ramachtxfsdra Aiyar^ for the Ap* 
pellant, argued that the adverse possession of 
the 3rd defendant oommenced from the date 
when be got possession as an absolute owner. 
The proper Article to apply is Article 126. 
There is no room for the residuary Article 144 
as the case is covered by the terms of 
Article 126, the present suit being by the 
son’s alienee to recover the son’s share. 
Article 148 applies only to suits for re- 
demption against the mortgagee and ^ not to 
suits against a person who obtains a charge 
by paying up the mortgage. The 
prayers here are to set aside the sale so far as 
Ist defendant’s share is concerned, with the 
consequential relief for possession. 

Mr. T. B. Bamachandn Aiyar^ for the 
Respondents, argued that Artiole 148 was 
the appropriate Article. The property was 
mortgaged by both father and son. The 
son’s alienee virtually seeks to redeem that 
mortgage to the extent of tbe son’s interest 
from the person who discharged tbe mort- 
gage and was in possession. Artiole 126 
can apply only where tbe father sold the 
property as ancestral property. It was 
not so in tbe present caae. Tbe adverse 
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possession, moreover, will commence only 
when the alienee takes possession by virtue 
of the father’s alienation and not where he 
redeems a subsisting mortgage and gets 
possession from the mortgagee, 
JUDGMENT. 

Oldfibld, J. — The facts admitted or found 
are that 1st defendant and his father 
Gopal Row mortgaged their property to 
2Dd defendant with possession under Exhibit 
1, Gopal Row afterwards sold the equity 
of redemption, as though the property were 
his self^aoquisition, to 3rd defendant by 
Exhibit 11. The lower Appellate Court has 
found, and we accept its findings, that the pro- 
perty belonged to the family and the sale 
does not bind 1st defendant. After Gopal 
Row’s death, 1st defendant sold to plaintiff 
by Exhibit A and plaintiff now sues for 
possession of 1st defendant’s share on pay- 
ment of the appropriate proportion of the 
mortgage amount, which 3rd defendant has 
paid. The question is whether the suit 
filed on 26th August 1912 is in time. It 
will be if the Article of Schedule I, 
Limitation Act, applicable is No. 14S. It 
may be, if the Article is No. 144 and 
3rd defendant’s possession, which, it is not 
disputed, began in 1898, was not adverse 
to let defendant and plaintiff. It will not 
be if the Article is No, 126. 

It is simplest to disregard for the present 
the distinction between Articles Nos. 144 
and 126. The substantial question is then 
whether the suit is for redemption or for 
possession, subject no doubt to the satis- 
faction of 3rd defendant’s lien. It is 
brought in effect by one oo- owner, represented 
by plaintiff, for recovery of mortgaged 
property redeemed by another co-owner 
and now in possession of his transferee, 
3rd defendant; and argument has turned 
on whether Article No. 148 or 134 would 
apply to the case thus simplified. The 
question has not been dealt with by this 
Court. But the conclusion reached in 
Allahabad and Bombay is in favour of the 
latter. It was no doubt held in Ashfaq Ahmad 
V, Waeir AU (1) that when one co heir of 
a mortgagor had redeemed the whole 
mortgage, the suit against his representative 


(1) 14 A 1; A. W. N. (1891) 21 Ij 11 A. 423; 7 Ind* 
pec. (n. 8 ) 373. 


was subject to Article No. 148. But 
recently, when that decision was considered 
in Jat Kishen Joshi Budhanand Josht (2), 
the question being whether Article 134 
should be applied against a transferee from 
a redeeming co-owner on the assumption 
that the latter had the equivalent of a 
mortgage right, one learned Judge held, 
with reference to the principle stated in 
section 9.5, Transfer of Property Act, that 
he was only a charge-holder and applied 
Article No. 144 whilst the other concurred, 
observing with reference to the earlier 
decision that the possession of the charge- 
holder need not be regarded as in all res- 
pects equivalent to that of a mortgagee. 
The view taken in Ashfaq Ahmad v. Matir 
Ali (1) was not adopted in Vasudev v. Balaji 
(3) or in other oases decided by the Bombay 
High Court and referred to therein or in 
Bhaiji Shamrao v. Ilajimiya Mahamad (4). 
The objections made to the reasoning in 
these authorities are that the Transfer of 
Property Act was not applicable to the 
facts, the mortgage in the later Allahabad 
case having been executed before it and 
the Act not being applicable to the Bombay 
Presidency at the time, and that the distinc- 
tion between the positions of a mortgagee 
and a charge holder or, as he is called in 
the Bombay oases, alienor has been 
abrogated since the decision of the Privy 
Council in Vamdeva Mudaliar v. Srinivasa 
Tilkii (5). The first is unsubstantial, the 
principle involved not depending on the Act 
for its validity. The second was, no 
doubt, not noticed in the judgments in 
question. But it cannot affect the conclusion. 
For the Privy Council held only that a 
simple mortgage was to be treated as equiva- 
lent to a charge for the purpose of Article 
No. 132, not that every charge was a mort- 
gage for the purpose of Article No 1-34. 
And the argument is unsustainable, because 
3rd defendant’s right, being equivalent only 
to that of Gopal Row, is, as the oases 
referred to show, not based on the principle 
of subrogation recognised in section 101, 


(2) 34 Jiiil. CliS. 244; 38 A. 138; 14 A. L. J. 41. 

(3) 26 11. 500; 4 boju. L. K. 178, 

(4) 16 Ind. Cas. 600; 14 Bom, L. K. 314. 

(5) 30 M. 426; 9 Bom. L. 11. 1104; 4 A. L J, 626; 11 
0. VV. N. 1005; 6 0. L J. 379; 2 M. L. T. 333; 17 

h. J. 444; 34 I. A. 186 (T, C.j. 
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to one Narasayya but we are not con- 
cerned with that half share in this 


Transfer of Property Act. For neither 
Gopal Row nor 3rd defendant became or 
could have become absolutely entitled to the 
property so far as 1st defendant’s share 
was concerned. As Danappa v. Yamnappa 

(6) and other oases referred to in Raushan Alt 
Khan Ohowdury v. Kali Mohan Moitra (7) 
show, the right is to contribution and is 
secured only by a lien. These considerations 
applied to the present case, and the deci- 
sion must be that plaintiff’s suit is not for 
redemption and is not subject to Article No. 
148. 

The question is then between Articles 
Nos. 126 and 144, the contention in con- 
nection with the latter being that enquiry 
must be held to ascertain the date, at 
which 3rd defendant’s possession became 
adverse to 1st defendant and plaintiff. It 
is urged that the lower Appellate Court 
has already dealt completely with the 
matter in its reference to 1st defendant’s 
alleged acquiescence, * but that is only one 
aspect of it. The decision in Bhavrao v. 
Rdkhmin (8) has been referred to as negativ- 
ing 3rd defendant’s right to an enquiry; 
but it is ‘not clear that it can be applied 
to the facts in the case before us. To 
these facts Article No. 126 is exactly 
applicable; and it was applied to similar 
facts in Ramasawmy Atyar v. Vanamamalai 
Aiyar (9), the supperfluity of any 
enquiry as to the character of defendant’s 
possession being pointed out. The suit, 
being subject to Article No. 1*J6 and 
having been tiled over thirteen years 
after the possession of 3rd defendant 
began, is out of time and must be dismissed 
with costs throughout, the District Munaif’s 
decree being restored and the appeal being 
allowed . 

Sadasiva Aitar, J. — The 3rd defendant 
is the appellant. The suit was for redemp- 
tion of ith share in a certain property 
half of which was mortgaged for Rs. 700 
in 1892 to the 2nd defendant by the 1st 
defendant and his father who owned the 
said half share in equal moieties of |^th 
and }th. The plaintifE is the purchaser 
of the Ist defendant’s [th share. The 
other half share in the property belonged 

(6) 26 B.379j 4 Bum. L. U. 01. 

(7) 4 0.L J. 79. 

(8) 2 i B. 137 afc p. U2: 12 Tiid. Doc . (n. h.) 91. 

(9J 26 Ina, Ca^. 873. 


BUir. 

The 1st defendant’s father and Narasayya 
sold the entire property to the 3rd defendant 
and to another person (who transferred his 
rights afterwards to the 3rd defendant) for 
Rs. 2,000. As regards Narasayya’s half 
share which was sold for Rs. 1,000, there 
is no dispute in this suit. As regards the 
other half share which the Ist defendant s 
father sold for the remaining Rs. 1,000, the 
Ist defendant’s father is fonnd to hare had 
no right to sell the lat defeudanit’s [th 
share out of that half share. Thus the 3rd 
defendant, so far as title is oonoerned, has 
the same only to the extent of |th share. As 
there was a mortgage for Rs. 700 in 1892 
on both the quarter shares which belonged 
to the 1st defendant and to his father 
in favour of the 2nd defendant and as half 
of that Rs. 700 or Re. 350 is binding on 
the let defendant’s |th share now vested 
in the plaintiff, the plaintiff offers in the 
plaint to pay R.s. 350 and seeks to redeem 
the said 1 th share on payment of the said 
Rs. 350. 

As 1 said already, the Ist defendant’s 
father sold away both the jth shares in 1897. 
Though the 2nd defendant was the original 
mortgages under the mortgage of 1892, as 
the 3rd defendant after his pnrohase in 1897 
paid up in April 1898 the Rs. 700, mort- 
gaging to the 2ud defendant out of the sum 
of Rs. 1,000 (the price he paid to the 1st 
defendant’s father for the half share) and 
is in possession of the half share from 
April 1898, this suit for redemption of i th 
share is really directed against the 3rd 
defendant. 

Several defences to the suit were raised by 
the 3rd defendant (the appellant before ns), 
bnt 1 think it is necessary to consider only 
the defence of limitation. The plea of bar 
by limitation is based on the fact that from 
April 1898 the 3rd defendant has been in 
adverse possession (claiming as full owner) 
till the date of suit (August 1912), that is, 
for more than 14 years. Articles 12Sand 
144 of the Limitation Act are relied upon. 

The District Munsif upheld the plea of 
limitation without mentioning in his judgment 
the Article of the Limitation Act on wbioh 
he relied. The Subordinate Judge on appeal 
held that the suit wts not bqrred by 
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limitation beoanse the mortgage of 1892 for 
Rs, 700 was payable only in Jane 1902, 
which was within 12 years of the date 
of the plaint (August 1^12). His jadgment 
also does not refer to any of the Articles 
of the Limitation Act. He gave a decree 
for redemption in favour of the plaintiff on 
pajrment of Rs. 350 and of half of the value of 
the impovements. (The claim for improve* 
menis, even if the plaintiff was entitled 
to redeem, was put forward by the 3rd 
defendant on the ground that the plaintiff’s 
vendors knew of the sale of 1897, that the 
3rd defendant redeemed and got into posses* 
sion in April 1698 and that 3rd defendant 
made improvements of large value to plaint* 
iff’s knowledge without objection on plaint- 
iff’s part.) The Subordinate Judge quotes 
from the District Munsif’s judgment with- 
out dissent as follows: —**He** (the plaintiff) 
** stood by when these,” that is the improve- 
ments, ** were made* He knew of the sale 
and of the 3rd defendant’s possession.” 
Then the learned Subordinate Judge says: 
** there %$ no diepute to the claim for compenm^ 
tion. But the claim” (that is, the amount 
due for the value of the improvements) 
*^abould be proved by the best evidence.” 
The Subordinate Judge, therefore, refused to 
accept the amount of Rs. 4,000 claimed by 
the 3rd defendant as the value of the 
improvements and directed the issue of a 
commission by the lower Court to exactly 
ascertain such value before passing the final 
decree for the redemption of the ;j th share. 

As 1 said, it is necessary for the disposal 
of this appeal to consider only the question 
of limitation. 1 am clear in my opinion 
that Article 126 of the Limitation Act applies 
to this case. That Article provides a limita- 
tion period of 12 years for a suit by ^ a 
Hindu governed by the Mitakshara Law **to 
set aside his father’s alienation of ancestral 
property*” the period being calculated from 
*'when the alienee takes possession of the 
property.” it has been held under the analo- 
gous Article 44 relating to a suit by a minor 
whose property was alienated by his guardian 
that the expression suit to set aside a 
transfer of property” includes a suit in which 
there is a prayer for con^^equential relief of 
possession !^aee Annamalap Ohettiar y, f itchu 
Apgur (10)]. I am also clear that the Article 
126, which speaks of a suit to set aside” the 
(10) 28 M. 122; 16 M. L J 28. 


father’s alienation of ancestral property, de- 
notes also a suit in which possession is claimed 
and does not only contemplate a mere declara- 
tory suit [sde Rusfcomjee’s Limitation Act, 
page 326, quoting Dev Kat y- Shiv Ram 
(11)]. The present suit Ls by a person claim- 
ing from a Hindu (the 1st defendant) govern- 
ed by the Law of the Mitakshara to set 
aside the said Hindu’s (Ist defendant’s) 
father’s alienation of ancestral property to 
the extent of the Ist defendant’s share and 
for consequential relief of possession by 
redemption. The alienee (the 3rd defendant) 
took possession of the property in April lb 98 
and, as more than 12 years bad elapsed 
from that date before the date of suit, 
the suit is barred under this Article. 
Mr. T. R. Ramaohandra Aiyar for the 
respondent contended that the Article 126 
(6rst column), when it uses t^ e words ’*to 
set aside his father’s alienation of ances- 
tral property ’means’ to set aside his 
father’s alienation of ancestral property, 
provided the alienation made by the 

father alleging that it teas ancestral property 
or at least without alleging that it was not 
ancestral property'^ 1 see no reason what- 
ever to add any such words as tho.t-e 
italicized by me to the Brst column of 
the Article. Mr. Ramaohandra Aiyar relied 
upon the decision of their Lordships of 
the Privy Council in the case reported as 
Halwant Sihgh y. Hev, Rockwell Clancy (12) 
to the effect that when an elder brother 
mortgages a property as if he was the sole 
owner and not as the manager of the 
family consisting of himself and his younger 
brother, the creditor is not entitled 
to prove that the younger brother’s share 
was also bound by the mortgage as execut- 
ed by the dejacto manager for necessary 
family purposes. In the Orst place, it is 
not easy to see what the above observa- 
tion has to do with the interpretation of the 
Article 126. Purther, their Lordships 
clearly make a distinction between an alieiia 
tion by an elder brother and an aliena- 
tion by a father* They state at page 303*: 
‘*It need hardly be snid that Sherraj 

(1 ) Ind Cas. 46*^; 0 P. R. 1914; 260 P. L. R. 
1914; 16 * P. W. K. 19 4 

(IV) 14 Ind. Cas 620; H4 A 296; n9l2 M. W. N. 
46 •; II M. I*. T. ;^44; 16 C W N .‘ST?; GO. L. J 476; 
14 Bom Jj. K. 422; 211 M. L. .1. i8; 39 I. A. 109; 9 A L. 
.1. W»9 (P. C). 

*J age of 84 A. — i'd. 
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Singh*’ (the alienor elder brother) *Va8 not 
an ancestor or a predeoessor of Maharaj 
Singh” (the younger brother). The 
Legislature and the Hindu Law do make 
a distinction between an alienation by a 
father of ancestral property and that by any 
other person who was a mere manager. 

The doctrine of right by birth in the 
son is wholly antiquated and inconvenient 
for modern times. The Privy Council 
have taken advantage of the texts relating 
to the father’s power of alienation for 
antecedent debts to mitigate the inconvenience 
of that doctrine and the Legislature has pro- 
vided by a special Article 126 for the perfec- 
tion of the titleof an alienee from the father, 
when a Hindu son who wants to take 
advantage of the antiquated Mitakshara 
Law seeks to set aside such an alienation. 
It is significant that the alienation under 
Article 126 need not be for consideration. 
It is also significant that Article 12G 
applies alike to an alienee with and to an 
alienee without notice. S^e Bhavrao v. 
Bakhmin (8). The Legislature has clearly 
fixed an overt and patent fact, namely, 
the taking of possession of the property by 
the alienee, as the event from which the period 
has to be calculated so as to avoid as far as 
possible diOScult questions as to notice. 

Mr. Ramachandra Aiyar further argued that 
the words in the third column of Article 126 
‘‘when the alienee takes possession of the 
property” mean ''when the alienee takes 
possession of the property by the sole and un- 
aided virtue and •effect of the father's alienation'^ 
and that where the alienee gets possession 
by redeeming a previous usufructuary 
mortgage, the date of such possession given 
by mortgagee will not form the starting 
point under the third column and so apply 
Article 126. Here again I see no reason 
whatever to add to the plain language of 
the Article. Supposing for instance the 
alienation by the father is made one 
year after a trespasser had deprived the 
father of his possession of the property 
and the alienee after hi.s alienation sues 
the trespasser and gets into possession, 
can it be argued that the son can come 
in more than 12 years afterwards treating 
the alienee’s possession as that of a mere 
00 - sharer and treating Article 126 as not 
applicable because the alienee had to sue the 
tpeafMser in order to get possession. 


Assuming, however, that Article 126 is not 
applicable, I think that the suit is barred 
also under Article 144. In Vasudev v. 
Balaji (3) the facts were as follows: — 

V. and G , CO 'Owners of a land, mortgaged 
it in 1S72. V, alone redeemed it in 1882 
and obtained possession and he and bis heirs 
asserted adverse and exclusive title to the 
whole and continued in possession till 1898. 
Then Q.’s heirs brought a suit in 1898 for 
redemption of their half share. Jenkins, G. J., 
and Crowe, J., held that the oo owner who 
redeemed the whole of the mortgage was not 
a mortgagee, and did not stand in the shoes 
of the mortgagee, that he was a mere charge- 
holder, that a charge holder can assert and 
claim adverse possession and that after 12 
years the charge could not be redeemed 
by the other co sharer as the title by adverse 
possession became perfected. The learned 
Judges held that Article 148 applied only 
to a suit against a mortgagee, and not to a 
suit against a person who obtained a charge 
by paying up the mortgagee. In this con- 
nection, it might be remarked that, under 
section 9r> of the Transfer of Property Act, 
one of several oo- mortgagors who redeems 
the mortgaged propery and obtains po- session 
thereof does not himself become the mortgagee 
but is given only a charge on the share 
of the other oo- sharers for the proportion of 
the expenses of redemption and of obtaining 
possession. In this case, it is clear on the 
proved documents and the facts found by 
the lower Appellate Court that the 3rd de- 
fendant, when he purchased in 1897. had 
the animus to claim title as the sole owner 
of the equity of redemption and not merely 
to claim title to the first defendant’s lather’s 
}th share, and that he took possession in 
April 18^5 with the animus hold the 
whole half share against all the world and 
not as a mere co-sharer with the first de- 
fendant in that half share. That possession 
of immoveable property is notice to the whole 
world of the title under which possession 
is held, and that possession is prima facts 
adverse and exclusive are well known principles 
of law. See Magu Brahma v. Bholi Das (13). 
Of course, a mortgagee or a co-sharer or 
a tenant who first obtains possession as such, 
cannot without notice to the mortgagor or 
to the other co- sharers or to the landlord 
(la) 20 Tnd. Caa. 105: 19 C. h. J. ::52; 18 C. W. N. 
657. 
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(as the case may be) claim to hold 
adversely, that is, by mere unilateral de- 
claration of intention he could not convert 
his original possession into the adverse 
possession, but in this case the possession 
was obtained from the very beginning 
under an assertion of exclusive title. 

The date fixed for the redemption in the 
mortgage of 1892 has no relevancy on the 
question of adverse possession, as it is not a 
mortgagee who seta up adverse possession 
but a purchaser from one of the oo mortgagors 
(see Freeman on Co-tenancy, section 224, at 
pages 296 and 207). 

In the result, 1 hold that the suit is 
clearly barred by limitation under Article 
126, and even if Article 126 does not apply, 
under the general Article 144 and I would, 
therefore, set aside the decree of the lower 
Appellate Court and restore that of the Dis- 
trict Munsif with costs payable by the 
plaintiff to the 3rd defendant through- 
out. 

Appeal allowed, 

M. C. P. 


CALCUTTA HIGH COURT. 

Appeal from Appellite Decker No. 776 

OF 191(5. 

March 14, 1918. 

Pmenf:— Mr. Justice Fletcher and Justice 
Sir Syed Shanasul Huda, Kt. 
MOHANANDA DUTTA CHOWDHURY— 
Defendant — Appellant 
versus 

BAIKANTHA NATH DUTTA and others 
— Plaintiffs — Respondents. 

Hindu Law^\fi<lov\ mrreti4er hy, of part of atfatr, 
validity tf, 

A Burrender in favour of her husband’s reversioners 
made by a Hindu widow otherwise tluiii for ooiisider- 
ation to meet lej^al necessities, in order to be 
valid, inuat be of th(? whole of )i(*r interest in the 
estate, [p. 873, col. 1.] 

Appeal against the decree of the Addi- 
tional District Judge, Sylbet, dated the 
17th December 1915, affirming that of the 
Mungif, 3rd Court, Habiganj, dated the 23rd 
November 1914. 

Babus Mohindra Nath Roy and Qobinda 
Chander De Roy, for the Appellant. 


Babu Sasadhar Boy (Senior), for the Re- 
spondents. 

JUDGMENT. 

Fletchbp, J. — This is an appeal by the 
defendant No. 2 against the judgment of 
the learned District Judge, Sylhet, affirming 
the decision of the Munsif of Habigunge. 
The suit was brought to recover posses- 
sion of an one-anna share as against the 
defendants Nos. I and 2 on a declaration 
of title by purchase. The admitted facts 
are these. The original owner of the pro- 
perty was one Gopinath. He had three 
sons ; the defendant No. 1, the father of 
the defendant No. 2 and one Chandranath. 
Cbandranath died leaving a widow, 
Tripura Sundari. a daughter who married 
one Protab and the son of that daughter 
named Jnanendra. The title in this case 
is made in this way. On the 19th July 
1901 Tripura Sundari executed a document 
(Exhibit 4) in favour of Jnanendra who 
was then a minor. The document, after 
the ordinary recital that she was in want, 
stated as follows: "if 1 make you absolute 
owner of an one-anna share out of my 
share of the properties mentioned below 
by traiisfering the same to you by a deed 
of release and if your father sells that 
share by a kohala accompanied by an 
ekrar (o compensate loss in your behalf, 
some persons are ready to purchase that 
share.” That does not purport to be a 
sale by the widow for the purpose of meet- 
ing her necessities, it simply states that it 
would be a oonvenient way of selling the 
property if it is made over to the grandson 
jDanendra. Then, the deed states: ‘*I on 
relinquishing whatever right 1 have of 
enjoyment and possession of an one-anna 
share out of my share of the undermentioned 
properties worth Rs. 300, etc., make you 
absolute onwer in respect of the said 
share. From this day, whatever right of 
enjoyment end possession I have in the 
lands proportionate to that share being 
extinguished, jou become absolute owner,” 
It is said that that document is a sale by 
the widow or may be treated as a sale by 
the widow for the purpose of meeting her 
prei^ent necessities. That cannot be any- 
thing of the sort. The document pTi'PoriB 
to be a release by the widow of an cre- 
anna share of her life-interest and the 
purpose for which the release was made 
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was tbas stated in the deed, namely, that 
the release having been made lo Jnanendra, 
Jnanendra's father Protap by execnting an 
ekrarnama might be able to get some 
person to parohase the property. The oases 
of the Privy Council and of this Court are 
quite clear that a release by a widow to 
the reversioner cannot be made of less 
than the whole of her interest. The reason 
is to prevent these continual releases to the 
reversioner for the time being and large 
portions of the property from being with- 
drawn from the person who ultimately 
tarns out to be, in fact, the reversioner on 
the widow^s death and also that if a widow 
has got to give up the whole of her interest 
she would be very careful before parting 
with the whole of the property at the same 
time. It is said in this case that when this 
man Protap sold the property seven months 
after, that transaction along uith Exhibit 
4 formed one and the same transaction. 
1 do not agree. The plaintilTs did not 
allege that it was so and obviously it can- 
not be so. Moreover, the fact found by the 
learned Judge is that the consideration 
money obtained by Protap at the sale is 
not traced beyond the hands of Protab. It 
is not shown that it went to Jnanendra or 
to somebody else. I think a case like this 
is clearly opposed to tlie decision of the 
Full Bench of this Court that a surrender 
by a Hindu widow made otherwise than 
for consideration to meet legal necessities 
must be of the whole of her interest. This 
case was an attempt to surrender a small 
portion and Exhibit 4 did not, in my 
opinion, operate to pass that one- anna 
share to Jnanendra which was subsequently 
purported to be sold to the plaintiffs by 
Protap. That being so, we ought to set 
aside the decision of the learned District 
Judge arjd allow the present appeal and 
dismiss the plaintiff*^’ suit with costs both 
in this Court and in the lower Court. 

Shamsdl Hupa, J. — I agree. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Second Ccvil Appeal No. 333 ok 191G, 
December 5, 1917. 

Present: — Mr, Lindsay, J. C. 

DKOIvl NANDAN and othkks— P uJNTJKifs 
— Appellants 
versus 

KALI SHANKAR and others— Dekendants 
— Respondents. 

Jnrittti id i'jti of Civil ond Il(n!vnfie Courts — Partition 
case before lievenue Court — Title^ (juesfion oft raised by 
apidicatiis ihcuiselres — Civil suit, maintainahiliiif of — 
IJ, P. Land Revenue Act (111 of 1901 j, s. 111. 

Where in a ]»!irtition case fih^flina Revenue Court, 
b(*for(j any iioliec's >vt>re iHsueri lo the n;corde(l co- 
sharers or at any rail* before any objections could 
be fih*(l by lliein tr> ilie appliciilion for partilitiii, 
tie* sLpplicunts themselves asked the Court to post- 
pone thfM*as«5 until 1 hey could Imve the question of 
th(‘ir title t lcared up in a Civil Court and the Reve- 
iim? Court «^niuteil tlio required postponement and 
tin* applieaiitK i)n*n instituted the proposed suit 
in lilt* Civil Court: 

JfebI, tlisir. ih(* Civil Court had jurisdiction to 
eiitertuiii tJ»e suit. fj). 874, eol. 2.J 

Mukhtar Ahnifid v. Baruti Lai, 2ij Ind. Cus. 31dj 17 
(>. tL T24; J O, L. J. 335, distinguislicd from. 

Appeal from the decree of the Subordinate 
Judge, Unan, dated 10th July i916, confirm- 
ing that of the iMunsif, Purwa, dated 26th 
February 1916, 

The HonTde Pandit Gokarau Nath Mura, 
for the Appellants. 

Pandit Tara Sharnkur Sharma, for Re- 
spondent No. 8, 

JUDGMENT. — The only question which 
arises for determination of this second ap- 
peal is whether or not the Civil Court 
had jurisdiction to entertain a declaratory 
suit which was brought by the plaintiffs- 
appellants against the defendauts-respondents. 
The case has alredy been before this Court 
on a question of limitation. It was decided 
here in second appeal that the suit was 
not barred by time, and this Court refused 
to interfere with a remand order which 
had been made by the lower Appellate 
Court directing the case to be returned 
for investigation on the merits. After the 
case went back to the Court of first instance 
this question of jurisdiction arose. The 
defence was taken that the suit was not 
cognisable by a Civil Court. This plea was 
given effect to by the Munsif, who dismissed 
the suit. His order dismissing the suit 
has been upheld in appeal by the lower 
Appellate Court. In m;^ opinion the decision 
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of the Courts below was wrong. In order 
to elucidate the matter in question it is 
necessary to set out the following facts. 

The parties are bo-sharers in a village 
called Dubepur in the Unao district. This 
village is held in imperfect partition 
and is divided into two patHs, one of which 
is called Patti Auseri representing a share of 
13 annas 4 pies. The owner of this pa</t 
is the defendant-respondent, Gaya Prasad, 
No. 8. The other Patti Sri Kishan which 
consists of 2 annas pies is held by three 
sets of owners. The plaintiffs between them 
own a 1 anna and IG krants share in this 
patli. The first and second defendants who 
are the sons of one Ambika Prasad own a 
1 anna 4 pies share, and the other defendants 
Nos. 8 to 7 own the rest, namely, 3 and 4 
hrauL. AmbiWa Pra.sad, whose name has 
just been mentioned, made an application to 
the Revenue Coart for an imperfect partition 
of this Patti Sri Kishan. The present plaintiffs 
Deoki Nandan and others objected to an 
imperfect partition taking place, the main 
ground being that it was not proper that 
imperfect partition should be allowed because 
the whole Mauza was joint ijmal) and 
that until all the co sharers of both the 
pattis were joined in the proceedings it 
would not be possible to arrive at a correct 
division of the shares. This objection filed by 
Deoki Nandan and others wae, however, 
rejected in June 1913 as being beyond 
time. The imperfect partition case proceeded 
and these plaintiffs again objected ; but their 
objection was overruled. Finally in order 
to attain their purpose the plaintiffs on the 
Ist of September 1913 put in an applica- 
tion to the Revenue Court asking for a 
perfect partition of their share and demanding 
that all the oo-sl;arer8 in the village in- 
cluding Gaya Prasad, the owner of Patti 
Auseri, should be made parties. The object 
clearly was that the plaintiffs might obtain 
a total separation of their share in the entire 
MauKa. On the 9th of September the plaint- 
iffs came before the Revenue ("ourt and 
presented a petition in which they 
referred to the application made on 
the Ist of September. They went on to aay 
that they desired this applic^ation for perfect 
partition to be postponed until they went 
to the Civil Court in order to obtain a 
decision regarding the proper extent of 
their share. This application having been 


put in the Assistant Collector passed the 
following order: — 

“ The pettion of the applicants for adjourn- 
ment is granted. Let the case be pat up 
again on the 15tli December. ” 

After this the plaintiffs came to the 
Civil Court and brought the suit out of 
which this appeal has arisen. 

It must he admitted that the plaint has 
been very badly drafted and that the plaint- 
iffs could not be given relief in the form 
in which it is sought in paragraph 9 of the 
plaint. At the same time it appears to me 
that if the Court has jurisdiction to entertain 
the suit, there is a case for a declaratory relief 
if the facta can be established as they are 
represented by the plaintiff 4. I will deal 
first, however, with the question of jurisdic- 
tion 

The Courts balow have relied upon a 
Bench decision of this Court which is re- 
ported as Mukhtar Ahmad v. Bnrati L\l (l). 
Hat in my opinion the present ease is one 
of a different kind and the law as laid down 
ir. this Bench decision cannot be applied to 
the facts before me. Section 111 of the 
U. F. Land lieverice Act shows the manner 
in which questions of title arising in partition 
proceedings can be brought before a ( ivil 
Court, and it was held in the Bench case to 
which 1 have referred that the question 
whether the Civil Court has jurisdiotion in 
such cases must be determined with reference 
to the provisions of this section. It will be 
seen on a reference to section 110 that the 
circumstances which are con Um plated in 
section 1 1 1 arise only after a notice has been 
issued to the recorded oo-sharers of the village 
calling upon them to file objections. Section 
111 provides that if cn or before the date 
fixed for the proclamation any of the recorded 
co-sharers to whom notice has issued files 
an objection relating to a question of pro- 
prietary title, then the Revenue Court can 
deal with the matter in one of the three 
ways set out in eeotioii 111. What is clear, 
however, in the present case is that this suit 
with which we are now dealing did not come 
into the Civil Court in consequence of any of 
the events described in Feotions 110 and 111. 
It appears that before any notices were issued 
or at any rate before any objections could be 
filed to the application for perfect partition 

(i) 25 Tnd. Cas. .S16; 1? O. C. 224; 1 O. L. J. 335. 
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which the plaintiffs-appellaDts pat before 
the Bf«venae Court, they themselves went 
to the Assistant Golleotor and asked him to 
stay his hand while they went to the Civil 
Court in order to have the question of their 
title cleared up It is manifest, therefore, 
that the Assistant Collector had not before 
him any objection of a recorded oo sharer 
such as is described in uection 111 of the 
Act, and it is farther clear that the As- 
sistant Collector did not decline to grant 
the application for partition until the ques- 
tion in dispute had been determined by 
a competent Court. All he did was to 
stay proceedings and to direct that no 
action should be taken upon the applica- 
tion until the plaintiffs who had made 
that application had done something which 
was necessary for them to do by means 
of a suit in the Civil Court, in these 
circumstances I am unable to see how it 
can be said that the jurisdiction of the 
Civil Court to entertain this suit was in 
any way ousted. In my opinion it was 
not, and the decision that the suit was 
not entertainable must be set aside as 
erroneous. The case must now go back for 
investigation on the merits. 

The frame of the plaint has occasioned 
a certain amount of difhculty and it has 
been conceded that the plaintiffs cannot ask 
for relief in the form in which it is sought 
in paragraph 9 (a) of the plaint. To me 
it seems that the question which will 
have to be investigated is the following. 
'] he plaintiffs say that in the present 
state of affairs in which the whole village 
is divided by imperfect partition into two 
Pattis Au^eri and Sri Kishna, they, the 
plaintiffs, are not in possession of the 
full area of the village to which they are 
entitled as being owners of a 1 anna and 
lb krauts share. In other words, the sug- 
gestion is that as the village is divided 
at present, Patti Sri Kishan does not con- 
tain the full area which it ought to, hav- 
ing regard to the ratio which 2 annas 6 
pies bears to 1«S annas 4 pies. The 
plaintiffs say that taking the area of the 
whole village their 1 anna and 16 krauts 
share represents an area of 51 highas 
12 l/l5 hiswa.ms^ while if partition were 
effected only in respect of the Patti Sri 
Kishan they would get possession of an 
area of 43 highas 13 hiswas 16 4/5 hiswansis 


only, which is a good deal less than the 
area to which they are entitled. It was 
thi<« oiroumstanoe which led the plaintiffs to 
object to the application for an imperfect 
partition of Patti Sri Kishan only, for they 
objected that if that partition be carried 
out the result would be to give them a 
great deal less than they are entitled 
to. What they now want to be made clear 
is that as owners of a 1 anna and 16 
krauts share they are entitled at the time 
of the division of the whole of the vil- 
lage lands to a share of the area of the 
village which bears the proportion of 1 
anna and 16 krauts to 16 annas, and it 
seems to me that this is a declaration 
which if the necessary facts are established, 
the Civil Courts are competent to grant 
them. Once this matter has been settled, 
the plaintiffs will be in a position to ask 
the Retrenue ("ourt to go on with the 
application for partition and to have par- 
tition made in accordance with the declara- 
tion made by the Civil Court. 

1 allow this appeal, set aside the 
order of both the Courts below and 
send the oa e hack to the Court of 
first instance for decision on the merits. 
Costs here and hitherto will abide the 
result. 

Cause remanded. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1496 ok 
1916. 

April 24, 1918. 

Present Mr. Justice Fletcher and Justice 
Sir Syed Sharasnl Huda, Kt. 

Raja KISHORE LAL QOSWAMI— 

Plai NTi FF — Appellant 
versus 

TARAPADA BHATrACHARJEE— 

Defe nd ^nt — Respondent. 

Landlord and tenant - Lensey ron^imction of Toll^ 
payment cf^ in respect of goods sold on boat or toad. 

The defendant took a lease of n certain property, 
to which the provisions of the Transfer of Property 
Act applied, for the purpose of carrying on a shop. 
The lease provided for the payment of a certain 
amount of rent and also for the payment of a toll 
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over the Bt.ipuUited I’oiit as pari of tlio rout in respect 
of iTlt! >ils tluu. sJioLilil Ik‘ soUl in tho shop or on l>oat 
oi- on roiul on rorlain toinis: 

Ilehly tliat on a rofisonahlo construction of the lease 
tho tlefenilant was liahle to jiay the toll not only in 
respect of iruods s(»l(l in the slioj> but also in respect 
of irofxls liich, liacinjj been taken from the shop to 
the nean st boat or road, would l»e sold there, 
bid. that his liability did not extend to the case of 
•roods sold on boars and roads far away from the 
shop. [p. 87b, col. i’; j). 877, col. 1.] 

Appeal against the decree of the kSubordi* 
Date .Judge, 2nd Court, Hooghly, dated the 
4th of April 1916, modifying that of the 
Muiisif, 2nd Court, Seram pore, dated the 
23rd of November 1914, 

FACTS appear from the judgment. 

Dr. Sarat Chunthr Basak, (with him Babu 
Bepin Chunder Bose), for the Appellant. — The 
plaintifE is the appellant, and the appeal 
arises out of a suit for rent which the 
plaintiff claims under a mourasi mokarari 
lease. The lease provides a fixed rent as 
well as certain commission payable to the 
landlord upon the amount of the goods 
sold in the shop, that is. standing on the 
land or on boat or road as aratdar. The 
first Court allowed the claim in full, 
but on appeal the lower Appellate Court 
disallowed the commission upon the 
amount of the goods sold, on the ground 
that there is no consideration for such a 
contract and that if the commission, 
which is described in the lease as * * 

(dan) or '* * (feor), is allowed, the plaintiff 

would be a share-holder of the defendant’s 
firm. I submit the lower Appellate Court 
has erred. When the payment of the 
commission is expressly stipulated in the 
lease, the defendant cannot get out of the 
contract to pay the same. On a proper 
construction of the lease the Court of 
Appeal below should have allowed the claim 
for commission. 

Dr, Jadunath Kanjilal, (with him Babu 
Hemendra Chunder Sen), for the Respondent. 
— The condition in the lease as regards the 
payment of toll upon the goods bought and 
sold in the shop or on boat is not valid 
and operative in law. Refers to section 23 
of the Contract Act. There is certainly 
no consideration for the contract for the 
payment of the toil upon the amount of the 
goods sold in the public road or on boat 
plying on a public river. 

Dr. Sarat Chunder Basak replied, 


JUDGMENT. 

Fletcher, J. — This is an appeal by the 
plaintiff against the decision of the learned 
Subordinate Judge of Hughly, dated the 
4th April 1916, modifying the decision of 
the Munsif at Serampore. The defendant 
took a lease of certain property to which 
the provisions of the Transfer of Property 
Act apply for the purpose of carrying on 
a shop — for the purpose of his aratdari 
business amongst other things. The lease 
provided for the payment of a certain 
amount of rent. It also provides that 
the lessee should pay dan or kor over the 
stipulated rent as part of the rent in 
respect of goods that should be sold in 
his arat or on boat or shop or road as 
aratdar on certain terms. Dr. Kanjilal at 
the conclusion of bis argument was driven 
to admit that the judgment of the lower 
Appellate Court, in so far as it refused 
to decree the commission in respect of 
goods sold in the shop as araidar, could 
not be supported. That is obvious. The 
only question is with reference to the 
goods sold on boat or road. Dr. Kanjilal’a 
view is that it would be extremely hard 
that the plaintiff, who is apparently a 
Pleader, should be permitted to overreach 
the ignorant aratdar by having stipulated 
that whenever he should sell on any 
road in any country he should be liable 
to pay a commission to the plaintiff. That 
is not what the lease means, you must 
put a reasonable construction on the lease. 
What the plaintiff meant to provide against 
is this: Perhaps he knew the ways of the 
aratdar s. He meant to provide that the 
aratdar should not be entitled to anchor 
a boat in the stream opposite or close to 
the shop and by taking the goods from 
the shop to the boat sell them there and 
say that that is not a sale within the 
meaning of the lease. Similarly, he should 
not be entitled to take the goods out of 
the shop on the road and instead of 
selling them in the arat sell them on the 
road and say that he is not liable to pay 
commission in respect of the goods sold 
on the road adjoining the shop. Such oases 
were intended to be covered by the lease. 
In respect of the goods so sold, there 
was nothing to prevent the lessee to sti^jlu- 
late that he should be liable to pay a 
commission. Nobody can ever likely 
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snfiTSeBt that this aratdar, 'when he is in 
his boat far away from his place of 
business and sells a maund of potatoes 
there, he is liable to pay to his landlord 
at Serampore a commission of one rupee 
per one hundred maunds in respect of 
goods sold at that distance. The lease 
has got a perfectly clear and reasonable 
meaning. The case must be remitted to 
the Court of first instance to find out 
what amount of additional rent by way 
of commission on things sold by the 
defendant as aratdat in the shop or on 
boat or on road, as I have already men* 
tioned, is payable to the plaintiff. Costs 
of this appeal will be paid by the re- 
spondent. 

Shamsul Huoa, J. — 1 agree. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 344 of 1916. 

May 14, 1917. 

Present : — Pandit Kanhaiya Lai, A. J, C. 

BHAIRON PRASAD—Defkndant 
— Appellant 
versus 

SHEO DARSHAN— Pluntiff, 
Musammal INDRANA and othbk.s 
— Defendants — Respondents. 

Execution — Sale — Mortgage juior to atfarhuirntf 
whether binding on auction-jmrehaarr, 

A person wIkj purclmsos property, wlu’eh has 
already been mortgaged, in execution of « decree, 
cannot acquire larger rights than those which his 
judgiuent-debtor possessed on the date of the sale, 
[p. H77, col. 2.] 

All auction-purchaser of a projierty mortgaged to 
a person under a registered deed, executed prior to 
the attachnioiit of tlie property, is bound by ibc? 
mortgage even if ho had no notice of the mortgage 
and the mortgagee failed to have hia lien notified at 
the time of the sale. [p. 878, col. 1.] 

Appeal from the decree of the District 
Judge, Rae Bareli, dated the 30th June 
1916, reversing the order of the Officiating 
Munsif, Rae Bareli, dated the 31st March 
1916. 

Babu Surendro Nath Roy, for the Appel- 
lant. 

Syed Zahitr Ahmad^ for Respondent 
No. 1. 


Babu Lachhman Prasad^ for Respondent 
No. 8. 

JUDGMENT.— Ganga Bakhsh Singh held 
a decree for arrears of rent agaiint Musam* 
mat Indrana, in oxeentioii of which he 
brought to sale certain trees in a grove 
situated in the village Manjhgawan be- 
longing to the latter. Prior to the sale 
Lodheshwar made an application on behalf 
of hi.s brother Sheo Darshan the plaintiff 
to the Revenue Court, stating that his 
brother held a mortgage of the said grove 
for Rs. 48 and that the money due on that 
mortgage .should be notified at the time of 
the sale. The Revenue Court refused to 
recognize Lodheshwar as having any au- 
thority to present the application on behalf 
of his brother Sheo Darshan and rejected 
the application. In the order rejecting the 
application the Revenue Court further observ- 
ed that the time fixed for payment in the 
mortgage was four years and that it was 
noticeable that the mortgagee had not 
brought a soit for the recovery of his money 
in spite of the expiry of that period, What 
the relevancy of that observation was to 
the order which was passed on that applica- 
tion is not quite apparent. The trees were 
purchased at the auction-sale by Bhairon 
Prased. Subsequently Sheo Darshan filed 
the present suit for recovery of the money 
due on the mortgage, praying in addition 
that the sale effected in favour of Bhairon 
Prasad should he set aside. The Court 
of first instance dismissed the claim on the 
ground that the plaintiff was estopped by 
reason of his failure to notify his lien in 
the manner provided by law. The lower Appel- 
late Court, however, came to the conclusion 
that the plaintiff was not guilty of any act 
or omission, such as would operate as an 
estoppel against him, Jt, therefore, decreed 
the claim for the sale of the mortgaged 
property. 

The learned Counsel who appears for the 
defendant appellant contends that his client 
was a horta fide purchaser for value and that 
the plaintiff was not coii.sequently entitled 
to bring the mortgaged property to sale in 
satisfaction of his mortgage. A person who 
purchases property subject to a prior mort- 
gage in execution of a decree for arrears of 
rent cannot, however, acquire larger rights 
than those which his judgment-debtor 
possessed on the date uf the sale. The mort* 
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gage held by the plaintiff was registered, 
and the defendant-appellant, as the purchaser 
of the rights of the judgment debtor, is 
bound by the mortgage, which was effected 
prior to the attachment, which gave rise to the 
sale. The mere fact that the appellant had 
no notice of the mortgage or that appli3ation 
made by the brother of the plaintiff for 
notification of his lien was diallowed is of 
no avail to him, because if it be assumed 
that Lodheswar had any authority to file the 
application on behalf of the plaintiff, the 
fact that the suit, has been filed within one 
year from the date of the order psssed by 
the Revenue Court is sufficient to render 
it maintainable. As a matter of fact no 
application for the notification of the lien 
was made by the plaintiff himself, and no 
act of his or omission on his part can be 
relied on in proof of the plea, which the 
defendant-appellant has pressed in this appeal. 
It has also been argued on behalf of the 
defendant-appellant that the mortgage held 
by the plaintiff was collusive and without 
consideration. But no such plea was set 
forth in the grounds of appeal or appears 
to have been urged at the time of the 
hearing of the appeal in the lower Appellate 
Court. The finding of the learned Munsif 
was that the mortgage was made for 
consideration. The appeal is, therefore, dis* 
missed with costs. 

Appeal dimmed. 


CALCUTTA HIGH COURT, 

Appeil krom Appellate Dscuee No. 1685 
OF 1916. 

April 25, 1918. 

Present: — Mr. Justice Fletcher and Justice Sir 
Syed Shamsul Huda, Kr. 

NAJA MIA —PLiiNTiFF— A ppellant 
versus 

ABDUL KiDAR ANu anotheb— Defe '^dants 
— Rd;->powoF^r.s. 

doit Pfiocidiire Cole kAU V of O'! 0,0. Vlll, r. 5 
itifilirdof, in InU'i-^Writlea statirnmt 
— -0 nUu ia In (hnij aUejztl m or lUU in plnint, ep.zt oj . 

lu this c mufcry a very hig.i acauJard of plea lia:;^ 
canuf^t b"' oxficotod. Cp. 87d, col. I.J 


Whore, in a suit for posaeasion of land, tlio defend- 
ant ill his written statement did not specifically 
deny the allegati«)ii made by the plaintiff in his plaint 
that the property sued for formed a portitm of a 
certain taluq and the AUinsif, holding that there was 
a iJoustructivo adiiiissiou by the defeiKbint of the 
plaintiff’s title ti» alleged in the plaint, decreed the 
suit without considering the evidence adduced on 
both sides on the (piost ion of title: 

Udtl, tliJib the lower Appellate Court was justified 
ill revTrsinpf the decision of the Miinsii on the 
ground that there was no such admission on the 
part of the dofendunt as would wurr »nt a decision 
in favour of tlnj plaintiff’s title, specially as the trial 
Court had required proof of the plaintiff’H title 
in spite of the 8i>-call(Hl udniission by ihe defendant, 
[p. ^79, eol. 1.] 

Appeal against the decree of the District 
Judge, Chittagong, dated the 8th April 
19io, reversing that of the Additional 
Munsif, Chittagong, dated the 2^th June 
19i5. 

FACTS appear from the judgment. 

Baba Kshitisk Chandra Sen^ for the Appel- 
lant. — This is an appeal on behalf of the 
plaintiff. Tho appeal arises out of a suit 
for possession of certain lauds. Plaintiff 
oiaimB the land on the basis of a Settle- 
ment granted to him in 1909 by defendant 
No. 2. Defendant No. 2 purchased the 
disputed land which appertains to the 
Taluk of one Mobarak All in 1901. The 
defence of defendent No. 1, the only con- 
testing defendant in this suit, is that be 
purchased the land from Mobarak Ali’s 
daughters. The Court of first instance did not 
enter into any evidence, but found the land 
to appertain to the Taluk of Mobarak Ali 
simply on the admission of defendant No. I. 
lu this country under Order Ylil, rule 5 
of the Civil Procedure Code, the Court may in 
its discretion require additional evidence 
even where there is an admission in the plead- 
ings and the Court generally does so, but the 
Court is not bound to do so. 

[Fletcher, J. — The admissions in this 
case are constructive admissions,] 

There is no specific denial in the written 
statement that the Taluk appertained to 
the Taluk of Mobarak Ali and this is construc- 
tive admission. We specifically stated in 
the plaint that the lands appertained to 
the Taluk Mubarak Ali. Hence in order to 
refute that there must be specific denial 
in the written statement. 

1 FLBiOdBii, J. — The lower Appellate Court 
did not accept the admission of defendant 
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No. 1 becauFe there was pvidence in .support 
of defendant No. I’s cape.] 

When the plaintiff makes out a prima facie 
ease, under the Patni Regulations the defend- 
ant has got to prove his case also. On his 
failure or omtssion to do so, the plaintiff’s suit 
must be decreed. 

Babu hrohodh Kumar Dass^ for the Re- 
spondents, was not called upon. 

JUDGMENT. 

Fletcuek, J — This is an appeal preferred 
by the plaintiff against the judgment of the 
learned District Judge of Chittagong, dated 
the 8th April 1916, reversing the decision 
of the Additional Munsif of the same 
place. The suit was one brought for re- 
covery of possession of land. The plaintiff 
claimed that he had got a settlement from 
the defendant No. 2, who had purchased 
the Taluk that had formerly belonged to 
one Mobarak Ali and which had been sold 
for arrears of revenue under the Patni 
Regulation. The defendant No. 1 said that 
he was a purchaser of the property from 
Mobarak Ali’s daughter. The appeal is 
preferred substantially on this ground. It 
is said that the defendant No. 1 in his 
written statement failed to deny the allega- 
tion made by the plaintiff that the property 
sued for formed a portion of Mobarak Ali’s 
Taluk and that, therefore, there was a con* 
structive admission and no proof was re- 
quired of that. There are many answers 
to this - first of all, proof was required by 
the Court. Evidence was given on both 
sides as to whether this land was or was not 
within the limits of Mobarak Ali’s Taluk. 
From this it is quite clear that the Judge 
in the Court of first instance did nut act 
on this supposed admission. Secondly, in 
these written statements filed before the 
Munsif, one cannot expect a very high 
standard of pleadings. The defendant No. 1 
in this case says that he denied everything: 
be denied the title of the plaintiff and 
denied all the allegations contained in the 
plaint. Of course, that may not be a very 
scientific way of drafting a written state- 
ment. But wbat is clear from that is that 
this defendant intended to put every fact 
in issue and all the facts being in issue 
and the Judge having required proof of the 
title c)f the plaintiff, in coming to the 
conclusion that the learned Judge did come 
to» he simply dealt with the case on the 


footing that there was no supposed ad- 
mission made by the defendant No. 1. 
The learned Judge was not bound by the 
view that the learned Munsif took. That 
seems to bo quite obvious. 

The other point raised, namely, whether 
the plaintiff’s lessor has got a title under 
the Patni Regulation which must override 
any title that the defendant No. 1 has, has 
absolutely no force in it at all, because the 
first thing and the essential thing for the 
plaintiff to prove is that the property sued 
for forms a portion of the Taluk brought 
to sale under the Patni Regulation and this 
he has failed to prove. 

The appeal fails and is dismissed with 
costs. 

Shamsul Hoda, J. — I agree. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Am'AL FROM appellaik Deckek No. 1711 
OF 1916. 

February 7, 1918. 

Present: Justice Richardson 
and Mr. Justice Beachoroft. 

Mrs. E. j. DELAUNEY, Execothi}^ 

TO THE ESTATE OF LaTE J. P DBLAUNEY 

Defeudam No. 4 — Appellant 
versus 

PRANHARl GUHA— Plaintiff and 
CHANDRA KUMAR GUHA and otbeks 

— D E FB N D A NTS — R E SPON HE N TS. 
ilindu Lok. — Bengal -school — Yautiika and ayau> 
luk’i properf y of proof — Succession — Ejects 
ment, suiijor — Mrsne projltsj claim for, ngainsf tres- 
passer, maintainahiliiy of. 

The burden ol* proving tliui the property which a 
lliudu lady purchasod long after her marriage was 
hor yautuka property, because the purchase was 
made from a special fund obtained during her 
nuptial ceremony, is on tlic person who asserts it. 
[p. 880, col 2 ] 

To the aynufuka property left by a Hindu female 
the sons and the maiden daughters may be entitled 
ill equal sharoK, but the married daughters ai*e post- 
poned to the sons, [p 8K0, col 2.] 

Defendant' No. 1, under colour of title from 
defendant No. 4 to whom he attorned, dispossessed 
the idaiuiilTs tenants who thereupon surrendered. 
Defoudsnt N<j 4 realised rents from tlio defendant 
No. ■ fo somo years In a suit by the plaintiff for 
ejeotm<^'iit ot defendants Nos 1 and 4.- 

Held that whatever the relation might be between 
defendant No. 1 and defendant No. 4, the poBSesBion 
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of Uie clefemlntit No. 1 ns aKaiopt. ilio plaintiff was 
tliat. of a trespussov, and tlu* plaiiiiiff was oiuitlod 
jo mesne prulils as af/ainst l)im []>. hN2, col. l.J 

Appeal against the decree of the Sub- 
ordinate Judge, Noakhali, dated the '2r)th 
April 1910, reversing that of the 
Mnnsif, Sandip, dated the 29fch of August 
1914. 

liabuB Tarak Chandra Ohakraburtty, iJhi- 
rendra Lai Kastgir hXidi Tarakeswar Nath Mitfer, 

for the Appellant. 

Babu Bhagirath Chandra for Defend- 

ant No, 1, Respondent. 

JUDGMENT. 

Richardson, J. — This is an appeal from 
the judgment and decree of the Subordinate 
Judge of Noakhali, dated the 25th April 
1910. The suit is a suit in ejeotinent 
and it was brought by the plaintiff against 
various defendants. The suit was dismissed 
in the trial Court but decreed in the lower 
Appellate Court. The appellant before us 
is the defendant No. 4 and there are also 
cross- objection by defendant No, 1. The 
plaintiff traces his title to a lady named 
Nanda Kumari wife of Sarat Chandra 
Guha. Sarat Chandra died in 1299 (B. S.) 
and Nanda Kumari in 1300 (B. S ). The 
case made is that the land in dispute is 
included in the land purchased by Nanda 
Kumari from one Gourhari Guha under a 
conveyance, dated the 17th /SVa^an l.:9o. 
On Nanda Kumari’s death her rights in this 
property are said to have devolved upon 
her son Mohini, and on his death the pro- 
perty is said to have passed to the son 
of his sister Ganga Monee. Tliat eon died 
an infant and the property is then said to 
have devolved on his father, the defendant 
No. 5, from whom the plaintiff' obtained it 
under a Fhikmi taluki lease, dated the iOth 
Aswin 1317. The learned Subordinate 
Judge has found that this title is establish- 
ed. 

It is contended in this appeal, firstly, 
that the Subordinate Judge has erred in 
law in the way in which he has dealt 
with the burden of proof on the question 
whether the property in the hands of 
Nanda Kumari was what is known as 
Yantuka or what is known as Ayautuka. 
The learned Subordinate Judge says this: 
'‘There is no evidence that Nanda Kumari 
had any Yautuk property or she purchased 

e property of Exhibit 3 with the proceeds 


of any Yautnk property, Henoe if the dis* 
puted land belonged to Nanda Kumari it was 
her Yautuk property. Ayautuk property of a 
Hindu female governed by the Dayabhaga 
School is inherited by her son in prefer- 
ence to her daughter. Henoe Mohini was 
the legal heir of Nanda Kumari.” It is 
argued that the learned Subordinate Judge 
has wrongly thrown the onus of proving 
that the property was Yautnka on the 
appellant. The ‘ Yautuka” of a Hindu wife 
consists of the gifts made to her during 
the nuptial ceremonies. The particular 
property in question was purchased 17 or 
18 year.i after the lady’s marriage. If the 
purchase was made from any special fund, 
it would 9 ee?n that the burden of proving 
that should fall upon the person who asserts 
it. But apart from that the Judge in 
another part of this judgment has found 
that the property did in fact descend from 
Nanda Kumari to Mohini and though 
apparently at the time Mohini bad two 
married sisters alive, no objection was taken 
by them and no claim was made by them 
to the whole or any part of the property, 
in the oirouinstanoes, therefore, it cannot, 
in iny opinion, be said that the learned 
Bubordinate Judge has erred in the mode 
in which he has dealt with this part of 
the case. In this connection, it is further 
suggested that the learned Subordinate 
Judge was not entitled to say that the 
Ayautuka property of a Hindu female is 
inherited by her sons in preference to her 
daughters. The learned Pleader has referred 
to a text the meaning of which he says 
is doubtful or ambiguous. But the pro- 
position laid down by the Subordinate 
Judge, who is himself a Hindu, appears to 
represent the commonly accepted view of 
the order of succession to Ayautuka pro- 
perty. To such property the sons and the 
maiden daugliters may be entitled in equal 
shares but the married daughters are post- 
poned to the sons (Shastri’s Hindu Law, 
3rd llidition, page 415). 

The second contention of the learned 
Pleader is that the Subordinate Judge has 
not found that at the date of Mohini’s 
death Ganga Monee’s son was in existence. 
But the fact was not disputed. "There is 
no dispute” says the Subordinate Judge, 
"that the infant son of Ganga Monee and 
the defendant No. 5 inherited the pro* 
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perty of Mohini or, in other words, the 
son c£ Ganga Mini was the heir of 
Mohini and the defendant No. 5 was the 
heir of the aforesaid son.” It is im- 
possible to go behind a positive statement 
of this kind made by the Subordinate 
Judge in the course of a long and careful 
judgment. 

The third point taken is that the learned 
Subordinate Judge has in some way neglected 
to deal with the case as put for the plaintiff 
in the first paragraph of the plaint. That 
paragraph refers to a partition or exchange 
of properties which took place between Nanda 
Kuraari and her husband. The first para- 
graph of the plaint, however, cannot be read 
by itself. It must be read with the rest 
of the plaint. There is no definite state- 
ment there that the property now in dis- 
pute was property obtained by Nanda Kumari 
in exchange for some property of her which 
went to her husband. A definite statement 
on the subject will be found in paragraph 5 
of the plaint. That paragraph states: — 
** That the aforementioned Nanda Kumari 
Guha was owner in possession of the land 
of Schedule (Ka) by virtue of the afore- 
said purchase under a deed of private sale 
and in right by adverse possession.’’ The 
plaint, therefore, specifically affirms that the 
land specified in the first schedule or the 
land in dispute was purchased by Nanda 
Kumari from Gourhari; and there is the 
further assertion of a right by adverse 
possession to that land. Moreover, there 
is a clear finding in the judgment of the 
Subordinate Judge that the conveyance 
executed by Gourhari in favour of Nanda 
Kumari does include the disputed land. 
There is, therefore, in an appeal confined to 
questions of law no substance in this ooc- 
tention. 

Then as to limitation, that turns on 
the question of possession. It is suggested 
that the learned Subordinate Judge has 
not sufficiently dealt with this question. 
What is it that the Subordinate Judge 
has found? He has found that this pro- 
perty descended from Nanda Kumari to 
Mohini. He has found that by the pattah 
of the 22nd Chaitra 18;^9 the property was 
leased by Mohini to Bisweswar Guha, the 
father of defendants Nos. 2 and S. These 
defendants are the first cousins of defend- 
Bpt No. 1. In the year 1307 a portion 

66 


of the land covered by the lease of 1S93 
was surrendered by or on behalf of defend- 
ants Nos. 2 and 3. The portion so sur- 
rendered was settled by Mohini with Nabin 
Chandra Guha, the brother of defendant 
No. J,and apparently is now in the un- 
disputed possession of Nabin. As 1 read 
the judgment of the Subordinate Judge, he 
has further found that the land in dispute 
continued in possession of defendants Nos. 2 
and 3 as tenants of Mohini ti)l the year 
1908. In that year a Record of Rights was 
published. The Subordinate Judge’s view, 
stated, if not expressly at any rate with 
sufficient clearness, is that subseqent to the 
publication of the Record of Rights the 
defendant No. 1, under colour of a title from 
the defendant No. 4, somehow continued to 
dispossess defendants Nos. 2 and 3 and 
that the possession of defendant No. 1 
does not go back beyond the year 1908. 
The plaintiff had some difficulty in realis- 
ing his rent from defendants Nos. 2 and 
3 and he brought a rent suit against them 
and secured a decree. Thereafter they paid 
rent for one year, but finally surrendered 
the land to the plaintiff. The plaintiff says 
that he attempted to obtain possession aiter 
this second surrender, which occurred at the 
end of 1911 or beginning of 1912, and 
was unsuccessful and he dates bis cause 
of action from the year 1913. On the 
facts as found by the Subordinate Judge 
it is quite clear that this suit is within 
the time allowed by the law of limitation. 

Another objection taken by the learned 
Pleader is that the Subordinate Judge has not 
dealt with defendant’s title. The defend- 
ant No. 4 is the owner of a 4 anna share 
of the Zsmindari right, but that is not the 
title under which she claims in the present 
suit. She claims as a purchaser at a Court 
sale. The sale certificate is dated the 5tb 
December 1908 and it purports to pass 
the Taluki title. This title, however, is the 
very title which Nanda Kumari is said to 
have purchased long before from Gourhari, 
in whom according to the Subordinate Judge 
the title vested. Nither the plaintiff nor 
her predeoesBor-in-interest was a party 
to the rent suit in execution of the decree 
in which the sale was held. Therefore, 
neither the decree itself in the rent suit 
nor the sale in execution of that decree 
can bind the plaintiff* As to this title 
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set up by defendant No. 4 and defendant 
No. 1 under him, the Subordinate Judge’s 
view is perfectly clear, BLe has found 
that defendant No. I’s settlement is a 
fictitious one; and he adds that before 1308 
he had no right in the land. He adds 
that “defendant No. 4 was never in khas 
possession of the disputed land. She did 
not take delivery of possession of the 
disputed land through Court. She did not 
take araioably. The defendant No. 1, who 
either dispossessed the defendants Nos. 2 and 
3 during their minority or was in oollu- 
sion with them, attorned to defendant No. 4 
who simply got rent for 1316 and 1317 
(B. S.) for the disputed land from the 
defendant No. 1 in 1909 and 1910. She 
as a Talukdar had no concern with the 
disputed land other than the receipt 
of this rent.” It is obvious that, whether, 
rightly or wrongly, the Subordinate Judge 
is of opinion on the merits that the title 
of defendant No. I as also of defendant 
No. 4 was purely a paper and fictitious 
title. 

Coming to the cross-objections tiled on 
behalf of defendant No. 1, the first objec- 
tion on his behalf is that he has been 
made liable for mesne profits. He says that 
mesne profits ought to be paid not by him 
but by defendant No. 4. Whatever the 
relation may be between defendant No. 1 
and defendant No. 4 the possession of the 
defendant No. 1 as against the plaintiff is 
that of a treHpa».ser and the plaintiff is 
entitled to me.sne profits as against biiu. 
The next objection raises the question of 
the possession of defendant No. 1 over 
again. That 1 have already dealt with 
and I need not repeat what I have said. 
It has also been argued for the defendant 
No. 1 that fhe Subordinate Judge has not 
definitely found that the lands in suit are 
identical with the land leased to the 
plaintiff by the document of the year 1317. 
That document is Exhibit No. 1 on the 
record. The two plots of land to which 
the tir.4 sobednle of the plaint refers are 
both found by the Subordinate Judge to 
be included in that document. He says 
that plot No. 2 of Exhibit No. 1 includes 
the plaint land. There is no substance, in 
my opinion, in the cross -objections urged 
on behalf of defendant No. 1. The plaintiff 
not being the appellant, 1 guard myself 


ti»i8 

from being understood to express any opi- 
nion on the question whether it was open 
to the defendant No. I to take any of 
these cross- objections except the first. 

The result is that the appeal and the cross- 
objections must be dismissed. The plaintiff 
is entitled to his costs of the appeal and 
the cross-objections from defendant No. 4 
and defendant No. 1 respectively. 

BBACHoaoFr, J. — 1 agree. 

Appeil dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

FirtsT CiviL Appeal No. 45 or li>17. 
February 23, 191JS. 

Present : — Mr. Batten, Ofig. J. C. 
VITHOBA AND OTUERs — D efendants — 
Appellants 
versus 

SEGO and another — Plaintiffs— 
Respondents. 

decree Neglijcncc of guardian ad 

litem t/i conduct of suit — ISail managenient of sail — 
Failure to raise moncn hg cncumlering property in 
ttrdcr to prevent Jituil decree from being passedf whcOicr 
gross negligence — Fon-service of sitmmom on mirwr*s 
guardian^ whether sufficient ground for setting aside 
decree by suit — Oivil f roccdurc Code (-Ic/ V of 1908), 
0,1 Xy r. 13,0. XV I If r. 2 — Audi alteram partem, 
applicability of. 

(IroRB liogligencc on the part of a guardian or 
next friend ill conducting a suit on behalf of a minor 
is a good grotiiid for tJic miuor to bring a suit for 
sotting aside the decree, [p. 884, eol. 2.J 

But mere bad management of a suit by tho guar, 
dian or an omission to raise money on behalf of tho 
minor by further encumbering tho estate, in order 
to prevout a final decree in a mortgage suit from 
lioing passed, is not a sufiicicni ground for sottiug 
aside a mortgage decree unless the conduct of tho 
guardian amounts to fraud or grose nogligoncc. [p. 
884, col. 2.] 

Vaulat Singh r. Raghxibir Singhf A. W. N. (1894) 
141, followed. 

There is no exception to tho rule audi alteram 
pariernf unless such an exception is made by logis- 
latiou. [p. 885, col. 2.] 

Tho mere nou-sorvico of summons on a party to a 
suit is not a sufficient ground for setting aside tho 
decree in a fresh suit unless it is part of a scheme of 
fraud, [p. 886, cols. 1 & 2,j 

If an ex parte decreo is passed against a minor 
under Order XVII, rulo 2 of tho Civil Procedure Code, 
the remedy of tho minor acting through his guardian 
lies in tho provisions of Order IX, rulo 18 of the Oodo, 
and he caunot obtain relief in a separate suit unless 
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tlitj uliKuiico of tlio i^aai'cliau liuts n^Buitod in aucli an 
injustice to the minor as would amount to grosB 
neffligonce on the part of the guardian, [p. 886, col. 
2.J 

A minor onco represented by a guardian 
does not cease to Ui so represontnd mci'ely because 
an C.C paiic docroo is passed against him owing to tlie 
ubscuce of his guardian, [p. 886, col. 2.J 

Appeal against the jadgment of the 
Distriot Judge, Bhandara, in Civil Suit 
No. 33 of 1915, dated the 31st January 
1917. 

Messrs. M. Gupta, S. liamdas and R, 
R. Wyawahare, for the Appellants. 

The Hon’ble Sir J9, K. Rose and Mr. 
V, Bose^ for Kespondent No. 1. 

Messrs. V. M. Jakatdar and BLaivani 
Shafikar, for ftespondent No. 2. 

JUDGMENT. — This appeal arises out of 
a suit hied as a sequel to the case disposed 
of in Misoellaneous Appeal No. 30 of 1918 
disposed of on Gth February 1915. The 
minor defendants in Suit No. 50 of 1908 
Sego and Jagaii have now brought a suit 
for a deolaratiou that the decree hnal in 
that suit is null and void and for possession 
of the mortgaged property, alleging that the 
mortgage- debt has been fully satisfied by 
the usufruct of the property since it has 
been in the decree- holder^s possession. In 
the alternative they ask to be allowed to 
redeem in case any balance of the mortgage 
debt remains unsatisfied. The District Judge 
has granted a decree that the final decree 
passed against the plaintiffs in Suit No. 50 
of 1908 does not bind them and is null 
and void as against them. He has not, 
however, granted a decree for possession or 
redemption but has relegated the parties to 
the position they were in before the decree 
final was passed. It is admitted by both 
sides that if the Distriot Judge is right in 
holding that the decree final does not bind 
the plaintiffs, the form of the decree in this 
suit is a correct one. 

The plaintiffs claim that relief should be 
granted on three grounds. The first is 
fraud on the part of the decree- holders ; 
the second is negligence on the part of 
Budhu the guardian ad litem of the plaintiffs 
in the former suit; thirdly, it is said that 
the decree final is void against the plaintiffs 
as they were not properly represented by a 
guardian ad litem when the decree was pass- 
ed. 


The learned Distriot Judge has held that 
none of the allegations of fraud made against 
the decree- holders have been proved, and 
this finding has not been challenged in 
argument by the learned Counsel for the 
respondents. The nature of the fraud alleged 
is, however, closely bound up with the 
charge of negligence directed at Budhu. 

The facts of the case as regards the 
oiroumstanoes in which the decree was made 
final have been fully set out in the former 
judgment of this Court and the judgment 
appealed against and need not be repeated 
fully here. It is sufficient to say that Budhu 
is the full brother of one appellant and 
step brother of the other appellant and was 
their guaidiaii ad litem. When the decree- 
holders applied for a final decree for fore- 
closure, a notice was issued to the minors 
in which they were described as minors by 
guardian Sakharam, Sakharam being their 
father. Sakharam was not their 
guardian ad litem, but it has been 
found that the notice was drawn up in- 
correctly not through anybody’s fraud 
but by a pure mistake, Sakharam having 
been nominated as guardian ad litem by the 
plaintiffs in that suit at the oominennement of 
the proceedings. He declined to act as 
guardian of his sous and then Budhu was 
appointed guardian ad litem. Even Sakharam 
was not served as guardian of the minors but 
the notice was served on the minors person- 
ally. Subsequently nn the 25th September 
1910 service was made on Sakharam and 
Budhu, the first and second defendants in 
the case, in their own names and not as 
guardians of the minor defendants. The 
notice was to appear on 8th October 1910, 
but they did not appear, and the notices 
were held to have been duly served on them. 
What happened was, and this is the version 
adopted by the plaintiffs in this suit, that 
Sakharam and Budhu, when they saw the 
prooes- server appear, concealed themselves 
inside the house and the notices were affixed 
to the house. 

In the lower Court the charges of 
fraud made against the decree-holders 
have broken down and no attempt is 
made to sustain them in this Court. The 
specific acts of negligence alleged against 
Budhu are, (1) that he made no attempt to 
raise the mortgage money before 15th April 
1910, the date named for imyment hi the pre« 
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liiDiti&ry decr66; (2) that he did not apply 
on the minors’ behalf to set aside the €X- 
parte tinal deore« against the minors; 
and (;i) that he did not appeal against the 
final decree on behalf of the minors on the 
ground that it had been passed behind their 
backs. In estimating the negligence, if 
any, on the part nf Badhu we must see what 
the allegations made by the plaintiffs are, 
and these are contained in the main charge 
of fraud against the decree holders. The 
plaintiffs allege that on 25th September 
1910, when Budhn and Sakharam concealed 
themselves within the house from the process- 
server, a compromise was effected inside 
the house be* ween the parties, and I be 
defendants stated to the mothers of the 
plaintiffs that they would not get the decree 
made final for the full 5 annas 4 pies mort- 
gaged but would give up the minors’ share of 
the property and accept the other half of the 
property in full satisfaction of the decree. 
According to the plaintiffs’ case, therefore, 
what they wonld have urged, if they had 
appeared through their guardian ad litem 
on 8th October 1910, is that the decree- holders 
had released their share of the property. 
The story about the alleged compromise on 
25th September 1910 has on very good grounds 
been found to be a tissue of falsehoods and 
this finding is accepted in this Court. I do 
not understand how the plaintiffs can 
complain that their guardian did not appear 
for them and tell a story which has now been 
found to he absolutely false. There can be 
no negligence in omitting to come forward 
and tell a false story. It is nowhere alleged 
in the plaintiffs’ pleadings that if they 
had appeared through a diligent guardian 
they would have asked for an extension of 
time. According to their case what they 
would have pleaded would have 
been something perfectly different. 
Presumably any appeal made on behalf of 
the plaintiffs would have put forward the 
story that has now been put forward and 
is found to be false 1 do not see how we 
can ignore the plaintiffs’ pleas in the present 
case and suppose that a different case might 
have been put forward for them than the one 
they have advanced now. But even if we 
ignore the specific allegations made by the 
plaintiffs, . it remains to be seen whether 
Budhn can be said to have been negligent 
in not raising the money, in not applying 


to have the fu* parte decree set aside on the 
ground that the minors have not been 
served and in not appealing against the 
decree on the same ground. As to the 
alleged negligence in not raising the money 
the plaintiffs’ plea is that the other oo- 
sbarer of Mouza Paldongari was willing to 
advance the money on ea?»y terms, that is 
to say, that the money might have been 
raised by further encumbering the property. 
Badhu and Sakharam did not raise the money 
in their own interest, and an omission to 
raise the money on behalf of the minors by 
further (*nounib 0 ring the estate is not such 
an act of gross negligence as would entitle 
the plaintiffs to treat the decree as a nullity. 
It is not alleged that, the money was 
available on the 8 th October, the date on 
which the decree was made final, and in 
-these oricumstances it cannot be imputed 
as an act of gross negligence that Badhu 
failed to appeal or failed to take steps to 
set aside the ex parte decree. No money 
was deposited on account of the plaintiffs until 
24th August 1912. No doubt gross negli- 
gence on the part of a guardian or next 
friend in conducting a suit on behalf of a 
minor is a good ground for the minor setting 
aside the decree; vide hheo Ghutn Lai 

v. Ramnandan Dobey (1), Bant Sarup Lai v, 
Shak Latajat TIossein (2), Gcttf^pati Suhbana 
V. Gottepati Narosamrfia (3). Hut mere bad 
management of a suit by the guardian is not 
a sufficient ground for setting aside a decree 
unless it amounts to fraud or gross negligence; 
vide IJiudnt r it>gh\. Uoghuhir Sifigh{4d, The 
time for payment expired on 15th April 1910, 
and the decree was made final on bth October 
1910. The minora through their guardian 
could have asked for an extension of timequite 
independently of any application by the 
decree-holders for making the decree final. 
No such application was ever made on 
their behalf. In the circumstances of the 
case it was not gross negligence on the 
part of the guardian to abstain from seeking 
to set aside or appealing against a final 
decree merely on the ground that the 
minors had not been noticed. It was an 
omission on his part which may well have 

(1) 22 C. II Inti. l>ec. (n. s.) 7. 

<2) 29 O. 735. 

(3) 2r> Inti. Cas. 16; 27 M. L. J. 480. 

(4; A. W. N. (1894) 141. 
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been the wisest oonrse in the oiroamstanoes 
of the ease. It would have been gross 
negligence not to appeal or apply for 
restoration if the money had been paid 
or if the alleged compromise had really 
taken place, bat it was not necessarily 
negligence to abstain from doing so when 
all that could be hoped was that the 
Oonrt might possibly grant an extension 
of time, which had not been asked for up 
to the date of the hearing of the applica- 
tion to make the decree absolute. 

We next come to the most important 
question in the case, namely, whether the 
final decree is a nullity against the minors 
because they were not noticed when the 
decree-holders applied to have the decree 
made final. The District Judge seems to 
think that this point has been settled by 
my remarks in the former ca^^e. This is 
not so. 1 held and I still hold that the 
minors’ guardian was not noticed, and, 
therefore, the minors were not represented 
at the hearing when the decree was made 
final. 1 did not intend to say, nor could 
I say, that the minora were entirely un- 
reptesented so that the proceedings against 
them were void. Nothing I said in the 
former appeal can pos.sib)y make this 
question res iudicata, 1 will first dispose 
of three arguments raised on behalf of the 
appellants. It is first of all urged that 
on an application being made for an order 
under Order XXXIV, rule 'S (2), for a 
final decree the non applicant party con- 
cerned is not entitled to notice thereof or 
to appear and be heard in answer theroto. 
It is urged that the ruling in Seth Bag^ 
uandas v. Shridhar (5) is no longer to the 
point, since under the pre:^3:it Civil Troce- 
dure Code all proceedings up to the granting 
of a final decree are proceedings in the 
suit. 1 am of opinion, however, that the 
principles of that ruling are still in force. 
The proceedings started by an application 
to make a foreclosure decree final are no 
doubt proceedings in the suit, but they are 
a fresh stage in the proceedings which are 
opened by the application. The mere men- 
tioning of a date for payment in the prelimi- 
n««ry decree cannot possibly be a notice 
of the re-opening of the fresh stage of the 
proceedings beginning with an application 

(5) a N. L. E, 65, 


to make the decree final. Where t^ere 
is no possibility of giving the parties a 
date for further bearing, then the other 
side must be given a notice when the 
proceedings are re -opened by one party or 
the other. To ignore this rule would be 
to neglect the maxim andi alteram partem^ 
Under Orrler XXI, rule 22, it is provided 
that in execution cases notice to the judg- 
ment-debtor need be given only if the 
application is made more than a year after 
the date of the decree. This seems at 
first sight to be an exception to the rule 
laid down by the maxim, but it is not 
really so. If nothing at all were said 
about noticing the other side then a nptice 
would have to issue. What rule 22 really 
means is that the rule is that the other 
side should be noticed, but that rule need 
not be observed if the application is made 
less tha^ a year after the date of the 
decree. This is not an execution case, but 
I have mentioned the point in order to 
show that there is no exception to the 
rule audi alteram partem^ unless such an 
exception is made by legislation. 

It is next urged for the appellants that 
the service on the minors personally was 
a valid service. No serious argument has 
been addressed in support of this conten- 
tion, which 1 consider to be unsustainable. 
This plea certainly does not obtain adequate 
support in some remarks of Wilson, J., in 
Suresh Ghunder Wvm Ohowdhry v. Jagut 
Ghunaer J)th (6). 

It is also suggested that the fact that Budhu 
was personally served was a sufficient service 
on the minors of whom he was the guardian, 
though he was not served as their guardian. 
I am not prepared to say that the service on a 
guardian personally as a party to the suit can 
never be a go'^d service on the minors of whom 
he is the guardian, but I adhere to my 
opinion that in this case the service on 
Budhu cannot be regarded as a proper 
service of the notice to the minors through 
their guardian inasmuch as Budhu never 
subsequently acted in the capacity of the 
minors’ guardian. When he applied in Ex- 
hibit P-10 to set aside the e,v purle decree, 
he did so on his own behalf and not on behalf 
of the minors. 

(6) 14 C. 204 at p. 215 (F. B.); 7 Tnd. Dec (n. ».) 
135. 
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The main contention on behalf of the 
appellants is that the final decree is merely 
an em parte decree in the ordinary sense of 
that term, liable to be set aside in the 
prescribed manner, and not a mere nullity 
not reOLuiring to be set aside or liable to 
be set aside only by a separate suit. On the 
one hand we have a class of oases dealt 
with in 7{Qshi(Unn-ntsa y, Muhammad Ismail 
Khan (7), Sham fjal v. Ghasita (8), Hanuman 
Prasad v. Muhammad Ishaq (9), Khairaj Mai v. 
i^aim (10) and Puma Chandra Kumar v. Bajoy 
Ghand (11). These were all oases in which 
either no g^uardian at all was appointed at any 
stage of the suit or in which the guardian 
appointed was not legally competent to be a 
guardian or next friend. On the other 
hand we have a class of oases instanced 
by Raghuhar I)yal Sahu v. Bhikya Lai Misser 

(12), where throughout the suit the infant 
has been duly represented by his guardian. 
In such a case where the infant after 
attaining majority seeks to set a.side that 
decree by a separate suit, he can succeed 
only on proof of fraud or collusion on the 
part of his guardian. In the present case 
the plaintiiiB were duly represented by their 
guardian and that representation undoubted- 
ly extended until the termination of the 
suit by the passing of the final decree. 
After studying the oases Narsing Das v. Bihi 
Bafikan (13), Pran Noth Roy v. Mohesh Chandra 
Moitra (14), Radha Raman Shaha v. Fran Nath 
Roy (15), Khagendra Nath Mahata v. Fran 
Nath Roy (16) and Puran Chand v. 8heo Dat 
Rat (17), it seems to me clear that the mere 
non- service of summons on a party to the 
suit is not a sufficient ground to set aside 


<7) 3 Ind. CaK. 864; 31 A. 572; 13 C. W. N. 1182; 
10 C. L. .1. 318; 6 A. L. J. 822; 11 Bon». L. R. 1225; 
6 M. L. T. 279; 19 M. L. J. 631; 30 I. A. 168 (P. C.). 

(8) 23 A. 459. 

(9) 28 A. 137; 2 A. L. J. 615; A. W. N. (1«06) 229. 

(10) 32 G 296; 9 C. W. N 201; 2 A. L. J. 71; 7 Rom. 
L. K. 1; 1 C. L. J. 584; 32 I. A. 23; 8 Sar. P. C. J. 734 
(P. C.). 

(11) 18 iTid. Cns. 809; 17 C. W. N. 549; 18 C. L. J. 
18. 

(12) 12 C. 69; 6 Ind. Doc. (n. h.) 48. 

(13) 5 Ind OaB. 198; 37 C. 197; 11 C. L. J. 2fi0; 14 
0. W. N. 607. 

(14) 24 C. 646; 12 Ind. Dec. (n. s.) 1032. 

(15) 28 0. 475; 6 O. W. N. 757. 

(16) 29 C. 895; 29 I. A. 99; 6 C. W. N. 473; 4 Bom. 
L. R. 363; 8 Sar. P. C. J. 266 (P. C.). 

(17) 29 A. 212; 4 A, h. J. 51; A. W. N. (1907) 31. 


the decree in a fresh suit, though where 
the non- service is a part of a scheme of 
fraud the decree might be set aside. There 
are no rulings exactly on all fours with the 
present case. The first question that arises 
is whether a minor who is duly represented 
by a guardian is in a better position than 
an adult. He would certainly be in a better 
position if he was not served because no 
guardian was appointed for him. If an 
e,r patU decree is passed against a minor 
under Order XVII, rule 2, it appears to 
me that the remedy of the minor acting 
through his guardian lies in the provisions 
of Order IX, rule Ifl, and he cannot obtain 
relief in a separate suit unless the absence 
of the guardian has resulted in such in- 
justice to the miner as would amount to 
gross negligenoe on the part of the 
guardian. In other words, a minor once 
represented by a guardian does not cease 
to be so represented merely because an e.v 
parte decree is passed against him owing 
to the absence of his guardian. 

The further question remains whether the 
minors in the present case can be said not to 
have been represented because no notice was 
served on their guardian at the opening 
of the fresh stage of the suit. After some 
consideration 1 am of opinion that the 
minors cannot be said not to have been 
represented by a guardian. They were re- 
presented, but an ex parte order was passed 
against them in circumstances which would 
have entitled their guardian to apply to 
have the ex parte decree set aside under 
Order IX, rule 13. The Court took steps 
to have the minors served but owing to a 
mistake of procedure they were not served. It 
appears to me that they are exactly in the 
same position as if their guardian had been 
served but had been unavoidably prevented 
from attending in oiroamstances which 
entitled him to have the ex parte decree set 
aside. In such oiroamstanoes 1 do not think 
it can be said that the miners were not re- 
presented at all. 

The lower Court has held that there 
was no fraud, and I have held that there 
was no gross negligenoe on the part of the 
guardian, and I am of opinion in the special 
circumstances of the case that while the 
minors could have applied to set aside the 
ex pait^ decree under Order IX, rule 13, 
they cannot set aside the decree under A 
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fresh salt since the decree was not a 
nullity but an ex parte decree within the 
ordinary meaning of that term. To hold 
otherwise would, in my opinion, be to hold 
that when a defendant is entitled to get a 
decree set aside under Order IX, rule 13, 
he is always as a matter of course entitled 
to set aside the decree by a separate suit if 
he is a minor. I do not find anything in 
the circumstances of this case to entitle the 
plaintiffs to any special consideration. 

For the above reasons I set aside the 
decree of the District Judge and dismiss the 
suit with costs in both Courts. 

Decree set aside. 


PUNJAB CHIEF COURT. 

Miscellaneous Second Civil Appeal 
No. 2757 OK 1916. 

January 22, 1918. 

Present: — Mr. Justice Chevis. 

SALAMAT RAI — Defendant— 
Appellant 

lertus 

KANSHI RAM — Plaintiff, and othkrs — 
Defendants — Respon dents. 

Pi’C-empfion — Land on outakiri of town included 
in Muviriitfil liiniffi far certain jnirjioaex, nlietlwr 
’becomoa part of town — *'()wner'\ ivho in. 

Tho mere fact that, for cortuiii roasoiis tho Local 
(Jovoriinient haw seen lil. to include a part of the 
Preriif^arh estate within the Municij)!!! liiriits of 
Hoshiarjmr city, does not necessarily mean that the 
locality in question has Ijeconie a part of the town 
for purposes of pre-emption. AlUiouf'h the site in 
dispute is situate between the Ttoshiarpur city and 
the railway station, and shops have sprung up in 
the vicinity, it cannot said that the t(>wii has 
extended so far. [p. 887, col. 2,] 

Whore a person buys agricultural land assessed to 
revenue and Ijecoincs one of the klwwatdarftf he must 
bo regarded as an owner of the estate for purposes of 
pre-emption, no matter whether l.lio area lie buys 
is small and whether he pays only a few annas as 
revenue: and ho does not cease to bo such owner 
merely because he walls off the land and stores 
iron thereon, [p. 887, col. 2; p. 888, col. 1.] 

Miscellaneous second appeal from the 
order of the District Judge, Hosbiarpur, 
dated the 16th July 1916, reversing that 
of the Munsif, 1st Class, Hoshiarpur, dated 
the 7th December 1915, dismissing the claim 
and rpinandingthe case for trial and decision 
gf the remaining two issues, 


Bakshi Tek Chand and Lala Balwant Sa%$ 
for the Appellant. 

Mr. Mukand Lai Puri, for the Respond- 
ents. 

JUDGMENT. — This is an appeal from 
an order of remand under Order XLI, 
rule 28. The facts are given in the judg- 
ments of the lower Courts. 

It is first argued before me that the 
land in suit is in a town. It is true that 
it is now within Municipal limits, but it still 
remains a part of the estate known as 
Premgarh village. It is between Hoshiarpur 
city and the railway .station and, though 
shops have sprung up in the vicinity, I 
do not think it can he said that the town 
itself has extended so far and I do not 
see that the mere fact that for certain 
reasons the Local Government has seen fit 
to include a part of the Prenigarh estate 
within Municipal limits necessarily means 
that the locality in question has become 
a part of the town. 

The next question urged is, that 
plaintiff by his purchase of a small plot of 
land, 1 kanal 14 marlas in area, for building 
purposes has not become an **owner of 
the estate,*’ or that if he did become such 
an owner by his purchase, he has ceased 
to be such an owner by his purchase, 
having walled the land which he bought 
and turned it into a store. Here several 
well-known ruling.s are cited. In some it 
has been held that an ov ner of a site in 
the ahadi, or an owner of a share in a 
well, or a purchaser of a share in a pond 
does not become an owner in the estate. 
But in most at least of the rulings one of 
the main tests seems to be whether the 
claimant’s purchase is assessed to land 
revenue. The terra “owners of the estate” 
has generally been interpreted as meaning 
the khewatdars or body of men who pay 
the land revenue. Here plainti.^ has 
bought agricultural land assessed to revenue, 
and has become one of the khewatdars. It 
is true that the area is small and that he 
only pays a few annas as revenue, but still 
he is a khewatdar and so I think he must 
be regarded as an owner of the estate. I 
can see no good reason for holding that he 
did not become such an owner because of 
his purpose in buying, i.e,, to build a house 
pr that he has ceased to be such an ownep 
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by the faot that he has walled off his land 
and stores iron there. 

This appeal is dismissed with ousts. 

Appral dismumL 


PATNA HIGH COCHIT. 

FfRST Civir. Appeals Nos. 527 and 536 of 1915. 
Augfust i t, 1917. 

Present : — Sir Edward Chamier, Kt., 

Chief Justice, and Mi. Justioe 8harfaddin. 
RAMBSWAR LAL BHAGaT -.Plaintiff- 
Appellant 
versus 

Baj Kumar GIRWAR PRASAD SINGH 

AND ANOTHER — DEFENDANTS — RESPONDENTS. 

•Tagir, tran^fcra of portions of^ nature and effect of — 
Resumption, right of — Barden of proff 

A j(uji rdar sold all his rights in certain villages to 
certain t howdliris, who in turn sold all their rights 
in those villages to the ancestor of the plaintiff. The 
defendants, who were the descendants of the original 
f}agmlat\ contended that the transfer to tlic Chowdhris 
was not a sale, hat merely a grant of haidari tenure 
according to which only heirs male of the grantee 
could succeed, and that as the last liolder of the 
tenure had left iiu male issue, the plaintiff being his 
daughter’s son, they wore eiititkjd to resume the 
villages, lb was found that the ancestors of the 
plaintiff had bf?en in possession of the villages for 
genoratioiiK and that the words used ini*espcct of the 
transfers of the villages wore bikri and farokhf: 

Held, that the hurdeii was on the dcfoii'lHnts to 
prove their right to resume both as against the 
Chowdhris- and as against the ancestors of the 
plaintiff, [p. 890, col. l.J 

Appeal from a deoision of the Sabordinate 
Judge, Palamau, dated the 24th August 
1915. 

Messrs. Khurshed Hasnain and Jtvnzui 
Mohan Mukhern, for the Appellant. 

Messrs. Pugh^ Mritunjay Lai and /?. L. Duit, 
for the Respondents. 

JUDGMENT. 

Chamier, C. J. — These appeals arise out of 
suits brought by the appellant to establish 
bis right to three villages Gurturi, Kolbua 
and Qorgo lying in Parganah and Distriot 
Palaman. The defendants to the two suits 
are different but the questions for decision 
are the same. The two suits were tried 
together in the Court below and they may 
be di.^poFtd of by one judgment. 

At the beginning of the 19th century 
Gurturi and Kolhna were part of the Jagir of 


Sheo Prasad Singh in the Zemindari or Raj 
of Raja Churaroan Hai of Palamau. In 1800 
Sheo Prasad Singh transferred them to some 
Chowdhris, who in 1606 transferred them 
to Manog Bhagat. Similarly, Gongo was 
part of the Jagir of Pati Singh in the same 
Raj. In 1^00 he transferred it to the above- 
mentioned Chowdhris, who in 1607 transfer* 
red it to Manog Bhagat. From 16C7 the 
history of all three villages is the same. 
Manog vas succeeded first by his widows 
Ram Kuer and Phool Kuer and subsequently 
by Stieo Prasad Bhagat who claimed to have 
been adopted by him. Sheo Prasad wa.s suc- 
ceeded by his three tons of whom the survivor 
Janki Charan Bhagat died in 1901. Sonkali 
Koer his widow took possession. The 
defendants in each of these oases disputed 
her right and there were compromises where- 
by she was allowed to retain 10 annas in 
two villages and 12 annas in the third. 
The plaintiff, however, maintafris that she 
in faot retained possession of the whole of 
the three villages, borikali died in 1907. 
The plaintiff, who is son of a daughter of 
Janki Charan, took possession but his right 
was disputed and these suits were brought 
in 1913. The defendants are descendants of 
the original Jagirdars. 

Both parties have quoted freely from the 
Diotriot Gazetteer and Sir W. Hunter’s 
Statistical Aco<iunt of Bengal, Volume 16. 
These publications shew that the British 
took possession of the Parganah in 1773 and 
settled it with the Raja for 5 years. In 
1766, a second settlement was made with 
Raja Churaman Rai, who was a minor. 
In 1789 a third settleineDt wae made by a 
Mr. Leslie who drew up a list of Jagirdars 
and fixed the revenue due from them to 
the Raja. Churaman Rai on attaining 
majority assumed the management of his 
estate, but he fell into arrears with the 
revenne and the estate was sold to the 
Government in 1614. Government granted 
it to another Raja in 1816, but resumed it 
two years later and has held it ever since. 
In 1818 the amount payable by the Jagir- 
dars was re-fixed. In 1839 and 1872 other 
settlements were made. Lastly, in 1694, the 
settlement was made which is now in force. 
Prior to the Biitish conquest, the Ohero 
rulers had created a number of Jagirs and 
other tenures resumable on failure of male 
heirs of the grantees, retaining the remainder 
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of the Parganah a^ their khalsa or personal 
property. When Government oame into 
possession, the Jagirdars were allowed to 
retain their Jagirs, the khaha villages alone 
remaining in the direct possession of Gov- 
ernment, and it is these which now 
form what is known as the Palamau Gov- 
ernment estate. 

The following proviso was pablisbed as 
one of the conditions of the sale at which 
the Government purchased in 1814, Where- 
as there are several tenants in the Parganah 
Palamau, commonly termed Jagirdars, who 
have for a long period held their lands at 
a fixed and easy rent, it is hereby notified 
that the abovementioned persons are to 
be continued in possession by the purchaser 
and his heirs or by whatever person the 
estate may be hereafter possessed in con- 
sequence of private or public sale or any 
other kind of transfer, on their agreeing to 
such an equitable jama as may be determin- 
ed by the Assistant Collector at Ramgarb; 
should the proprietor of the estate and the 
Jagirdars disagree as to the term of settle- 
ment, subject to an appeal to the Court of 
Justice.” Government succeeded to the rights 
of the old rulers and did not resume the 
Jagirs but proceeded to assess them to 
rent. No distinction was made between the 
different classes of Jagirs and in practice 
they were recognized as both heritable and 
permanent. In 1894 it was found that they 
had been freely transferred either in whole 
or in part by sale; in every case bat one, 
male heirs of the original grantee were 
in existence, and while in the case of the 
larger fiefs the custom of primogeniture 
had been followed, in the smaller ones, 
which form the majority, the tenures had 
been freely divided amongst members of 
the family like any ordinary property. This 
being the state of affairs it was decided 
in 1895 that the transferability of all such 
tenures should be recognized and the right 
of resumption on failure of male heirs 
abandoned once for all, that all transferees 
should be admitted to registration and that the 
tenures should thenceforth be raised to the 
position of revenue pnyir'g estates. 

The plaintiff’s case is that the original 
Jsgirdars sold all their rights in the S 
villages to the Chowdhris who in turn sold 
all their rights to Manog Bhagat. and that 
the (plaintiff) as the heir of Janki CbaraDf 


grandson of Manog, is consequently entitled 
to the villages. 

The defendants pleaded that they knew 
nothing of the alleged sale by their ancestors 
to the Chowdhris or of the alleged sale by tbe 
Chowdhris to Manog Bhagat and that the truth 
was that their ancestors, who originally held 
the villages as .lagirdars with rights herit- 
able by beirs male only, had granted them 
to Manog Bhagat in haidari tenure according 
to which only heirs male could succeed 
and as Janki Charan Bhagat had left 
no male issue, they, the defendants, were 
entitled to resume the villages. The 
greater part of this defence is obviously 
false and has been abandoned. There is, as 
will be seen later, overwhelming fvidenoe 
that the original Jagirdar transferred the 
villages to the Chowdhris, that the 
Chowdhris transferred them to Manog 
Bhagat, and that the defendants’ ancestors 
merely reoognizsd the transfer to him. 

The defendants admit that their ancestors 
recognized the right of «heo Prasad Bhagat 
to succeed Manog Bhagat. It is common 
ground that the defendants’ ancestors held the 
villages subject to the ttija’s right of resump- 
tion on failure of male heirs. If the defendants’ 
ancestors transferred aLl their rights to the 
Chowdhris and the latter transferred all 
their rights to Manog Bhagat, it would 
appear that the defendants are not entitled 
to resume the villages. As descendants 
of the original Jagirdars they could have 
no such right and as successors to the 
Government or the Raja by reason of the 
action taken in 1895 the defendants are in no 
better position in this respect. 

It appears to me that these appeals might 
be allowed and the claim of the plaintiff 
decreed on the short ground that the 
defendants have not shewn that they have 
any right to resume against the Chowdhris. 
The Bhagats have been in possession of 
the villages for generations under a transfer 
from the Chowdhris, who in tu**n obtained 
the villages from the defendants’ ancestors. 
It appears to me that it is for the defend- 
ants to prove their right to resume both as 
against the Chowdhris and as against the 
Bbagats. If the burden of proof is on them, 
they have certainly failed to discharge 
it. The fourth issue in the case 
was, Had tbe Chowdhris an absolute 
saleable titl^ to the property in suit or 
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only a limited right to it subject to 
resumption on failure of male heirs?” I do 
not understand the passage at the close of the 
Subordinate Judge’s judgment to the effect 
that it is not open io the plaintiff to prove 
that there is a descendant of the Ohowdhris 
still living. 

However, as the case may go before a 
higher Tribunal and is one of considerable 
interest in the District, I propose to examine 
the evidence with a view to determining, 
as if the burden of proof was on the 
plaintiff, what was the nature and what was 
the effect of the transfers by the Jagirdars to 
the Ohowdhris and by the Chowdhris to 
Manog Bhagat. 

The plaintiff alleges that his predecessors 
lost a numbej of valuable documents relating 
to these villages in 1877 and he asked the 
Subordinate Judge to admit secondary 
evidence of them. The Subordinate Judge, 
for reasons which seem to me to he wholly 
insufficient, ruled that the loss of the docu- 
ments had not been proved. I am aware that 
it has been held that the question whether 
a case has been made out for the reception 
of secondary evidence is primarily one for 
the Trial Court. But in the present instance 
I am of opinion that there has been a clear 
miscarriage. On May 17th, 1877, Thakur 
Sahai, General Agent of Jasodanund Bhagat, 
reported at the Patna Police Station that 
a large number of documents and some other 
property had been stolen from him two 
days before at Gurturi, a village in the 
interior. He gave a list of the documents 
and property with full details and stated 
that two of them had been subsequently 
recovered. No reason can be suggested why the 
Bhagats should have decided to make 
away with a mass of important documents. 
The present plaintiff is not responsible for 
the report. He gave evidence himself and 
all that be could say was that such a 
report was made and that he had not been 
able to find the documents although he 
had searched for them. I see no reason 
whatever for rejecting his statement 
and none has been given by the Subordinate 
Judge. 1 am clearly of opinion that secondary 
evidence of the contents of the lost deeds 
is admissible. The Subordinate Judge makes 
a point of the non- prod notion cf the tra- 
guzasit in favour of Manog Bhagat, but that 
document must haye been eAeouted a 


great many years ago, probably about 80 
yeats ago, and it is not surprising that it is 
not forthcoming. Nor, I may note, did the 
defendants call upon the plaintiff to produce 
it or cross-examine the plaintiff about it. 

The earliest documents in order of date 
are copies of petitions presented by an 
agent of Manog Bhagat in September 1810 
(Kxibits 9 and 10). They recite the sale of the 
villages by the Thakurs tnthe Chowdhris and 
by the Chowdhris to Manog, state that Manog 
has been paying the revenue of the villages 
(Rs. 19*4-0 and Rs. and pray that 
the villages may be exempted from the 
then impending sale of the Raj. These peti- 
tions refer to the transfers as out-and-out sales. 
At that time there can have been no object in 
misrepresenting the nature of the transfers. 
Moreover, the deeds were produced for 
inspection. In IS-iO the Chowdhris sued 
Sheo Prasad Bhagat for possession of the 
villages on the allegation that they had only 
mortgaged them to Manog (Exhibit 11). 
The suit was dismissed in January 1843. A 
re- trial was ordered and took place in 1856 
with the same result (Exhibits 12 and 
13). The judgment of 1843 is important, 
not only because Sheo Prasad succeeded 
in shewing that tliere bad been an out- 
and-out sale to Manog but because it 
sbew.^ that tlie deeds by which live Thakurs 
transferred to the Chowdhris were before 
the Court and were regarded by the Court 
as deeds of sale. It also recites a waguzasht 
granted by the Thakurs to Manog recogniz- 
ing the sale to him. The words used 
are hihri and farokht, which mean sale 
and nothing else. The waguzasht, as its 
name shews, cannot be regarded as a fresh 
grant to Manog. In 1886 we find the 
Jagirdar saying in answer to a question 
regarding the sale or mortgage of portion^ 
of his Jagir that 12 villages had been 
sold, and in the details he says that 
Gurturi is in poFsession of Sheo Prasad 
Bhagat [see Exhibits 4 (5) and 4 (c)]. In 
1893 the statement is repeated by the 
Jagirdar’s agent, who said that Gurturi had 
been sold to Sheo Prasad Bhagat by 
his predecessor [Exhibits 4 and 4 (a)J. 
In the Jagirdari registers [Exhibits 14 
and 14 (a) Gurturi and Kolbua appear as 
Nos. 5 and 6 in one list and Gongo as 
No. 8 , in another, and it is stated that 
they are held by Japki Prasad Bhagat 
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by purchase. All these doeaments point defendants have for a long time been in 


anmistakably to the transfers by the 
Thaknrs and Chowdhris having been sales 
Out-and-ont. There is no hint at any 
thing in the shape of a snb-Jagir. There 
appears to have been out-and-out sales 
for a stated and large consideration. The 
plaintiff produced a large number of 
receipts for paymeuts made hy his 
predecessors [Exhibits 1 (a), (ah), (dp), 
(«7), W, (r), 07), (e), (fif), (/i), (k): 

(w), (o), (r), (e) I to show that they were 
described as purchasers. The word used 
is kharidar. We also find the words hat 
and kharidigi in these doonmente. All these 
words imply a sale. The defendants seek 
to discount the value of these documents 
by pointing out that the sums acknowledged 
were usually described as rent. 1 do not 
consider that the word rent militates against 
the view that the transfers were out-and- 
out sales- The holders of the villages were 
in the position of tenure holders and in 
earlier years at all events they were paying 
to a person in the position of a Zemindar. 
Defendants' Exhibit G, a letter from the 
Commissioner of Chota Nagpur, explains the 
position clearly. Much stress was laid by 
the defendants on the fact that their pre- 
decessors paid the road cess [Exhibits 5 
and 5 (a)^, but it is diflSoult to see who 
ehe could have paid it in the first instance. 
The Jagirdars liad sold portions only of their 
Jagtrs, Government seems to have recovered 
from the Jagirdars whom they treated in 
recent years almost as Zemindars (as shown 
by the Gazetteer quoted above) and the Jagir- 
dars recovered from each of the transferees 
his quota of the revenue or whatever he was 
bound to pay under the terms of his pur- 
chase. Attention was also drawn to the fact 
that whereas in 1812 the plaintifP’s predecessor 
paid Hs. 19-4-0 for Gurturi and Kolbua and 
Rs. 36 for Gongo (Exhibits 9 and 10), he 
paid Rs. 27-9 0 and Rs, 42 6 0 in 1896, 
This does not appear to be a matter of any 
great importance. Exhibit 1 (ap) shows 
that the amount of the payments for Gurturi 
and Kolbua must have been constant for over 
half a century at all events. The additional 
amount may have been due to one of many 
readjustments of the revenue by the Govern- 
ment. Nor can one attach great importance 
to the fact that on one occasion some kind 
of ahwah (ruqumat) was paid, for the 


the position of superior Zemindars qua the 
plaintiff in fact, if not in law. 

The defendants rely on some litigation 
between Sheo Prasad Bhagat and the Govern- 
ment regarding a village called Kesmar, 
which was purchased from Raja Ohuraman 
Rai by the Chowdhris and sold by them to 
Manog Bhagat. On the death of Manogtbe 
Government refused to recognize Sheo Prasad 
as his adopted son and Sheo Prasad brought 
a suit for a declaration of his title (Exhibits 
H, I and Jj. Sheo Prasad failed to prove 
his adoption against the Government and his 
suit was dismissed. One of the points taken 
in the case was that Government had no 
right to resume unless and until it was shown 
that there was no heir of the Chowdhris 
alive. This plea was brushed aside on the 
ground that after the purchase by Govern- 
ment the Chowdhris had not been recognized 
at all. That case appears to have no bearing 
whatever on the present case. 

Both sides have filed copies of judgments 
in other cases as precedents which they 
wish ns to apply or follow. Exhibits F, L, 
M, N, P and R filed by the defendants show 
that grants by Rajas in Palamau and else- 
where in Chota Nagpur are ordinarily re- 
sumable on failure of male lineal descendants. 
This is not disputed by the plaintiff, whose 
case is that he is entitled to retain his villages 
because there are still in existence male 
lineal descendants of the Jagirdar. 

The judgment, Exhibit. S, is produced to 
show that the word bai (which ordinarily 
means sale) is often used in Palamau to 
denote a mukarrrari. This does not assist 
the defendants. Lastly, defendants rely 
upon the case of Vtrkash Lai v. Bameshwar 
Nath i^ingh (l) as shewing that the words 
at aulad in a Chota Nagpur grant should 
be interpreted (o mean male lineal descend- 
ants only. These words appear from 
Exhibit 11 to have been used in the 
endorsement on the sale deed by which 
the villages were transferred to Manog 
Bhagat, but they are accompanied by the 
words naslan had naslan (generation after 
generation) and we have no direct evidence 
as to the language used in the transfer 
by the Thakurs to the Chowdhris. 

(1) 31 O.Sfjl. 
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The plaintiff, on the other hand, relies 
upon Exhibit 19, a judgment of the Calcutta 
High Court in a case in which a Jagirdar 
had sold his rights to some Mahtons by a 
haipatr. The Mahtons sold their rights to 
the Bengal Coal Company. After that the 
Government abandoned their rights and 
converted the Jagirdari into milkiat or 
ownership. 1 do not think that that case 
has any bearing on the present oases and 
I do not feel at all satisfied that the 
decision was correct. It seems to have 
been held that the subsequent acquisition 
of the proprietary title operated to change 
the character of the right acquired by the 
Mahtons. 

After a careful consideration of the 
evidence in these cases 1 have come to the 
conclusion that the decision of the Sub- 
ordinate Judge cannot be supported. 

In the documentary ev dence which covers 
a period of over 80 years, the Chowdhris 
and the Bhagat« are referred to invariably 
as pnrchasers. I am unable to believe that 
such words as hai^ forokht and kharid^ 
which mean sale and purchase, would have 
been used if the Chowdhris and the Bhagats 
had been only sub Jagirdars. The circum- 
stance that the widows of Manog Bhagat 
were allowed to take possession of villages 
shows that Manog’s interest was not 
descendible to male heirs only. Assum- 
ing that the burden of proof was on the 
plaintiff, I hold that he has proved that 
the Chowdhris purchased the rights of the 
Jagirdars and that Manog purchesed the 
rights of the Chowdhris I hold that the 
defendants have entirely failed to prove 
that the Chowdhris or the Bhagats were 
sub- Jagirdars of the original Jagirdars. The 
attempt to establish the existence of a 
haidari tenure as a kind of sub-Jagir has 
signally failed. The word hat may be 
used loosely for a muknrraii as was said 
in one case, but that is a very different 
thing from using the word hai to indicate 
a sub-Jagir. 

1 would allow these appeals and give 
the plaintiff a decree for possession in 
each case with mesne profits from the 
date of diepnfi8es‘»ion to the date of delivery 
of possession in execution or the expiry of 
three years from the date of this decision, 
whichever event first occurs, the amount 
to be determined by the Court below. 


I would also in each case give the plaintiff 
his costs in both Courts. 

If this case is taken before a higher 
Tribunal the translation of the ruhakars 
in the litigation which began in 1840 
should be carefully revised. It is extremely 
inaccurate in some places. 

Sharpuddin, J. — 1 agree. 

Appeals allowed. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Degree No. 2883 
OF 1915. 

April 2d, 1918. 

Present : — Sir Charles William Chitty, Kt., 
and Mr. Justice Smither. 

SRISTIDHAR GHOSE ani> others— 
Plaintiffs — appellants 
versus 

KE DARES WAR BISWAS AND others — 
Defendants- Respondents. 

Bengal Land Revenue Sales Act (XI o/1859), s, 52 — 
Permanent tenure sold at revenue sale — Howla, whether 
affected by sale. 

Within a resumed khas mahal there was a nim* 
osat talnk (t. r., ]>ermaiicnt tenure), of which the last 
settlement had taken place in 1908. Under this 
nim-osat taluk there had existed a howla from 18&R. 
Tho nim-osnt taluk was sold in 1912 at a revenue sale 
under Act XI of 1859: 

Ueldf that the sale of the nim-osat taluk did not 
affect the howla which had been in existence from 
before tho last settlement of the nim-osat taluk, [p. 
893, col. 1.] 

Appeal against the decree of the Sub- 
ordinate Judge, Khulna, dated the 2od 
August 1915, reversing that of the Mnnsif 
at Bagirhat, dated the 28th July J914. 

Dr. Sarat Chandra Basak (with him Baba 
Btpin Chandra Bose^^ for the Appellants. 

Dr. Jadu Nath Kanplal, for the Respond- 
ents. 

JUDGMENT. — This appeal is preferred by 
the plaintiffs and arises out of a suit brought 
by them to recover rent from the defendants 
Nos. 1 to 1 1 as osat howladars. The plaintiffs 
claimed as purobasers at a revenue sale of 
a 9- pie share in a nim-osat talukf within a 
resumed khas mahal bearing Tousi No. 856. 
Tbe revenue sale took place on 20th 
March 1912 (1318). The tenant defend- 
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Ants pleaded that they were not liable 
to pay rent direot to the plaintiffs inas- 
mneh as there was in ezistenoe a howla 
oreated long ^SSO by the outgoing owners 
of the wnt'Oitaf tahtJc in favour of them- 
selves. 

When the case first came on for hearing 
before ns on 7th March last, we were of 
opinion that a remand would be uecespary 
for the determination of several questions 
of fact. On further oonsideration, however, 
we came to the conclusion that all we 
required to know was when the nim-oois 
taluk was last re settled. It was argued 
before us on behalf of the plaintiffs- 
appellants that the /lOiW-a, if it existed, was 
annulled by the revenue sale in 1912. 
The date, therefore, of the last S ettlement 
of the fiim^osat taluk was clearly of the 
highest importance. We acooidingly adjourn- 
ed the case for the Vakils to obtain the 
necessary information from their clients. 
It is now conceded for the appellants that 
the last Settlement of the nim-osat taluk 
took place in 1908. The learned Subordi- 
nate Judge has found that the howla 
existed from 1290 (1683) and that rent 
was paid in respect of it down to 1316, 
two years after the final publication of 
the Record of Rights in Chait 1314. He 
further finds that it bad an existence 
altogether separate from and independent 
of the nim osnt taluk. It follows that it 
could not be affected by the sale of the 
nim osat tduk in 1912 (131S) (see section 
52 of Act XI of 1859). In these circum- 
stances it is clear that the plaintiffs cannot 
recover rent directly from the tenant 
defendants, and that their suit was rightly 
dismissed. 

This appeal fails and is dismissed with 
costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Second CiviL Appk-l No. i 74 a of 1917. 

April 10, 19 1 8- 

Prese^t: — Mr. Justice Siott-Smith. 

JfttbOTnwa^ NAWAB BIBI-— Plaintikk 
— Appellant 
Vf^rsua 

MU HAMM AH DIN Defendant — 

Re SFONDK NT. 

Muhtitfiuiodrin J)iJW(:i\ prompt, rigid to, ac- 

crual of — l)ou'c)\ whdher can hr made comUtiontd upon 
reslihdion of conjuijnl rights —Con Aumninf ion, 
o/, ayh'dti^rh'trfi rerttccrg t>*' prompt dotrcr. 

The fact that a Tourt can irialco a «lociH!e foe 
iMJStitiition of conjui^.il rii^lits coiniitioj, ,[ on )»a\ - 
meal of jjromjil. ilovvoi* does not s)iri .v that a wife’s 
ilecroe for ]>roinpf dower can he made conditional 
upon her living' with hoi* liiisband, Tp. 89-A, col. I.] 

Fi*ompt dowor can be detuaiidod by a wife at any 
tinin after tiio risrhl thereto has vested in her 
whether Ix'fore or aft.t*r coiiaumnnition and slio cun 
refuse nil cronjnjcul rights on the part, of the linsbaiui 
until it is paid. [p. K94, col. 1 J 

The ri{»hi to prompt dower vests at. iiiarria^o and 
it can he claiiijoil by the wife at anytime thereafter. 
It is II debt due by the husbami to tlie wife and its 
payment can not be lujoh’ conditional on the wife 
living with lier husband [p. b9A, col. 1.] 

Second appeal from the decree of the 
District Judge, Gujranwala, dated the 2l8i 
March 1917, varying that of the Munsif, Ist 
Glass, Giijrat, dated the 30th May 1916, 
decreeing plaintiff’s claim. 

Mr, Mukand Lai Puri, for the Appel- 
lant. 

Sheikh Niaz Alit for the Respondent, 

JUDG MENT.— Nawab Bibi, 
plaintiff-appellant, sued her husband, 

Muhammad Din, defendant- respondent, for 
25 ) on account of her prompt dower. 
Muhammad Din brought a cross suit 

against Mufiammat Nawab Bibi in which he 
claimed restitution of conjugal rights. Both 
the parties have been given decrees in their 
respective .suits; but the lower Appellate Court 
has made the decree of Alu> ammat Nawab Bibi 
conditional cii hep appearing in Court and 
agreeing to return with Muhaminad Din 
to his house. The Court also made 

Muhammad Din^s decree for restitution of 
oonjugal rights conditional on his paying 
Rs. 250 for hi.s wife into Court. 

Musammat Nawab Bibi in second 
appeal asks that the condition attached to 
her decree should be struck out. In 
arguing the case on behalf of the appel- 
lant Mr. Mukand Lai Pari refers# to 
Article 204 of Mulla’e Muhammadan Law, 
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to Wilson’s Anglo-Muliammadaii Law, 4th 
edition, page 122, paragraph 41, and to 
MahammadaTi Law by Amir Ali, Volume 
11, page 50iL In the last named book 
the following remarks occur: — 

“When the right to the dower has once 
vested in the woman, it is not defeated 
or lost by any conduct on her part. For 
example when the marriage has been con- 
summated, or a ‘valid retirement’ has taken 
place, the woman’s right to her dower is 
not lost by her subsequent apostacy or 
adultery. * ♦ * ^ * 

The prompt portion of the makr may 
be realized by the wife at any time 
before or aher consummation * * 

t * Vi ipijg great difEerence between 
prompt and deferred dower is this, the 
portion of the dower specified in the con- 
tract as prompt is payable and realizable 
at once, and the wife can refuse all con- 
jugal rights on the part of the husband 
until it is paid.” 

These extracts show that prompt 
dower can be demanded by a wife at 
any time after the right thereto has 
vested in her. The right vests at marriage 
and can he claimed by the wife at any 
time thereafter. It is a debt due by the 
husband to the wife, and no authority has 
been referred to which lays down that the 
payment of it can be made conditional on 
the wife living with her husband. Mr. 
Niaz Ali on behalf of the respondent has 
referred to Sai llftnsn v. Ahdulld Mu;>iojl1ii 
(1), in which it was held that after cnii- 
Bummation of marriage non-payment 
of dower, even though proved, cannot be 
pleaded in defence of an action for res- 
titution of conjugal rights. This and 
other rulings of a similar nature 
do not, however, help the respondent. Nor 
does the fact that a Court can make a decree 
for rfstitutioii of conjugal rights conditional 
on payment of prompt dower show that a 
wife’s decree for prompt dower can be made 
conditional upon her living with her hus- 
band. 

It shDuli furthir be noted that the 
respondent never pleaded that the payment 
should be made conditional. His defence 
was that the amount of dower agreed upon 
was only Rs. 32 and he expressed his 

(,1) "0 B. 122; 7 JBom. L. R. 684. 


willingness to pay half of that on aoconn^ 
of prompt dower. The only question 
issue in the case was, whether the dower wa^ 
Rs. 32 or Bs. 500 as alleged by the plaintiR:* 
I, therefore, accept the appeal and 
modifying the order of the lower Appellate 
Court grant the plaintiff unconditional decree 
for Rs, 250 on account of her prompt dower 
I further direct that the respondent shall 
pay the appellant’s costs in this Court. 

Appeal accepted. 


NAGPUR JUDICIAL CUMMISSIONKR’.S 
COURT. 

Second Civil Appeal No 2o() ok 1917. 

April 8, 1018. 

Present: — Mr. Prideaux, A. J.O. 

CHAINU — Pl AIN riFK— A ppellant 
versus 

MAN 130 DR — Defendant — Respondent. 

Civil Vroco^htivAUxUi {Arl V oj O. 1 7, r, 17— 

Anwntlmcni of pltuulinya — Cast: cluwd for juthjtnaat 
— Vahlir liuth '—Unvroachmcnt, suit for rt'iaaraj d/, bij 
jtrivale jHumai — Special danwgr, proof of. 

PlaintifT a suit, for ]K>sRcssiini <4 a {jilr 

rai Uio ground of liis having Leon tlio owner of l.lir 
same. The CMsi* was rl<».sod for JiidgirKiiit. for BOfcli 
Novonibrr 1916. jdaintifl* apfdiod to the Court 

on 25tli November 1916, praying Lliatn right, of way 
six oubiU broad sliouht be given t(» liim. The Trial 
(’unrt Imld tlnrt the {ilaintilT was not. the owner of 
ll»e site, but it direct od the defendant to remove bis 
hut so as to allow a right of way as cliiimed by the 
plaiiitilT: [p. 895, col. 2.] 

Held, that, the plaintiff sliould not have boon 
allowed to annuid tiie jdaint after the case had 
closed for jndgruout. 

8|K‘cial damage for obstruction of a highway 
lias to be e.stabiisln‘il in a case for the removal of 
an eucroaclnnont on the highway, [p. 895, col. 2,J 

Haiisilal Abirchand V. Atmamin liapuji, 7 C. P, L. 
R. 97, followed. 

Appeal against the decision of the Court of 
the District Judge, Raipur, in Civil Appeal 
No. 6 of 1917, dated the 5th March 1917, 
preferred againt the decision of the Mnusif, 
Dhamtari, in Civil Suit No. 637 of 1916, 
dated the 80th November 1916. 

Mr. M. Ghuckerbutty, for tbe Appellant. 

Mr. Q. R Deo, for the Respondent. 

JUDGMENT. — The plaintiff’s case as 
stated ill the plaint was that he was the 
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owner of a site situated at Monza Sooni- 
Kalan, Tahsil Dhamtari, that he had lent it 
to the defendant to keep his husking machine 
on and that in 1916 defendant took exclu- 
sive possession of the site and built himself 
a new hut on it. Plaintiff's story as regards 
the ownership of this particular plot has 
been held not to be proved by both Courts. The 
case was closed for judgment in the Trial Court 
on the 23rd November 1916, it being then 
fixed for the 3Jth November 1916. On the 
25th November 1916 the plaintiff appeared 
with his Pleader, defendant being in person, 
and the Pleader presented an application 
saying that if plaintiff’s possession over the 
site and hut were not proved, he prays that 
*'the way of six cubits in breadth, as it was 
previously, may be given to me so that 1 
may not be put to any inconvenience in going 
and ooitiing..’' On this the defendant was 
examined; he denied having encroached on 
the lane which he admitted wa.^ used by 
the plaintiff. He further said: **1 do not 
want to produce any fresh evidence on this 
point.” The Munsif thereupon framed the 
additional issue, * Whether defendant had 
encroached upon the lane in question; if so, 
to what extent.’ He found that there had 
been encroachment to the extent of three feet 
and decreed that defendant should remove 
his new hut' so as to restore the lane toils 
former breadth. On appeal the District 
Judge, Haipur, finds that there had been 
no proper amendment of the plaint and 
that the relief given could not have been 
granted and looking to the lime when the 
relief granted was asked for, finds that the 
first Court should have refused it and not 
allowed the plaintiff at the last stage of his 
case to make out a fresh case. He, therefore, 
allowed the appeal. 

Here it is contended that the Trial Court’s 
decree as to the lane should be restored. It 
seems to me that the plaintiff should not 
have been allowed to ask for this further reliuf 
after the case had been closed for judgment. 
The defendant on that day was not represent- 
ed by a Pleader and it is doubtful if he 
understood exactly what the effect of his 
calling no further evidence meant. Various 
questions would have to be gone into, for 
instance, whether the lane was a public or 
a ptivaie one and if the former, what par- 
ticular damage had been suffered by the 
plaintiff, f. c., damage beyond what was 


suffered by others entitled to use the same 
lane. Special damages for obstruction of a 
highway have to be established in a case of 
this nature: see Bansilal Abirchand v. Atma^ 
7am Bapuji (1). This matter must be fought 
out in a separate suit, fori decline to allow, 
the plaintiff to pitchfork this claim into the 
case at the stage be did. J, therefore, uphold 
the decision of the District Judge dismissing 
the appeal. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed, 

(1) 7 0. P. L. K. 97. 


PATNA HfCiH COURT. 

Appeal from OiaoiNAL Decree No. 194 of 

1014. 

January 25, 1918. 

Fersent: — Mr. Justice Chapman and 
Mr. Justice Atkinson. 

DKBI SARAN SINCH and others— 
Defbnd.\nts — Appellants 
tersm 

RAJBANS NATH DUBBY and others — 
Plaintiff.^ — Respondents. 

CicU rruccdfire Code (Act V 190S), s. 6^ — Bengal. 
Ktdates Partition Act (T B. C. of J897), .sn. 10, 1 1, 12 
— Partition of rcvenae-'paying estate— Citil Court 
decree for partition^ execution of— Collector^ pon'vr of— 
Partition, adiethcr ran he re-opened, 

A Civil Court lias juri.s(li<-tion to cxoviite a dooroi* 
for partition of a I'cveiiuo-pnying ostato, provided 
that it does not assiuiio jurisdiction to partition the 
liability for the; laud revenue. In the event of a 
party applying to the Collector for a partition of tlu^ 
land revenue after partition lias been oflected by 
the Civil Court, it would be open to the Collector 
to rc-considor the allotment of the shares granted in 
the Civil Court proceeding, [p. 896, col. 2.] 

There is uo principle of law which enables a Civil 
Court to re-opon a partition properly made under a 
Civil Court decree otherwise than by proceedings by 
way of review. 'The effect of the final decree of a 
Civil Court for partition is to put an end to the co- 
tenancy and to vest in each person or group a sole 
estate in a specitic property or allotment. The law 
does not provide for a suit in the Civil Courts under 
wliicii these, separated estates can be divested and a 
co-tenancy re-created for the purpose of making a 
fresh partition, [p. 896, col. 2; p. 897, col. 1.] 

Appeal against the decision of the Subordi- 
nate Judge, Ist Court, Caya, dated the 30th 
March 1914. 
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Messrs. Lichhmi Naratn ^ingli and Jal 
Gahind Singh for the Appellants. 

Mr. Kkurshed Hasnwi^ for the Respond- 
ents. 

JUDGMENT. 

Chapman^J. — This appeal arises out of a 
suit for partition and for possession of a 
2-annas 8 dams odd share in an estate 
purchased at a sale for arrears of revenue 
on the oth June 1901. The plaintiff 
alleges that he was dispossessed in 1912. 
The share that was purchased by the 
plaintiff is an Ijmali or residuary share, 
that is to say, the share remaining after 
the creation of separate accounts in respect 
of other shares in the estate under the 
Revenue Sales lot. The defendants Nos. 
17 to 22 who did not contest the suit 
represented, according to the finding of the 
learned Subordinate Judge against which 
there has been no appeal, a share of 5 
dams only. The plaintiff claimed a parti- 
tion of the entire estate. The remainder 
of the share- holders who contested the 
suit pleaded that the plaintiff was not 
entitled to a partition of the entire estate, 
inasmuch as there had been a previous 
partition on the 27 th September 1893 
under a decree of the Civil Court. Under 
that decree the estate had been divided into 
12 separate shares. The residuary share 
purchased by the plaintiff fell within 
certain of the separated shares or pattis. 
The defendants* contention was that the 
plaintiff was entitled only to have his 
share carved out of these paths. Their 
case was that the remaining 7 separated 
paths should not be interfered with. This 
contention was overruled by the learned 
Subordinate Judge on the ground that the 
plaintiff by his purchase of the residuary 
share acquired an undivided share in the 
entire estate and that he was not bound 
by the previous partition. The defendants 
now appeal to this Court. 

The question we have to determine is 
connected with the concurrent jurisdiction 
of the Collector and of the Civil Court 
in the matter of partitions. The Collector 
is responsible for the collection of the 
land revenue and, with that in view, the 
Collector has under the various Estates 
Partition Acts been charged with the 
jurisdiction of making partition of revenue- 
paying estates including the partition of 


[1913 

liability to land revenue. This jurisdiction 
is given to the Collector i>vith the object 
of ensuring that the security for the land 
revenue shall not be imperilled by the 
manner in which the partition is effected. 
The Civil Courts have jurisdiction to grant 
decrees for partition of revenue paying 
estates, but the Code of Civil Procedure 
requires that the execution of the decree 
for partition shall be effected by the 
Collector, see section 51 of the present 
Code of Civil Procedure. Under the deci- 
sion of the Full Bench of the Calcutta 
High Court in Jogodishury Dehea v. Kailash 
Ghundra Lahiry (1), however, the majority 
of the Judges took the view that a Civil 
Court has jurisdiction to execute a decree 
for partition of a revenue- paying estate 
provided that it does not assume jurisdic- 
tion to partition the liability for the land 
revenue. This view of the matter has been 
oonBrmed by the terms of section 12 of 
the Estates Partition Act, 1897. It is 
thus possible to say that in the event of 
a party applying to the Collector for a 
partition of the land revenue after partition 
has been effected by the Civil Court, it 
would be open to the Collector to re consider 
the allotment of the shares granted in the 
Civil Court proceeding. 

While, however, the jurisdiction of the 
Collector to re-open a partition made by 
the Civil Court may possibly have 
been retained, there is nothing in any of 
the Statutes and certainly not in any princi- 
ple nf law which would enable a Civil 
Court to re-open a partition properly made 
under a Civil Court decree otherwise 
than by proceedings by way of review. 
This view of the matter is ba«ed both 
upon the principle of res judicata which was 
applied in the case of a previous partition 
by the Privy Council in the case of 
Naltni Kahta Lihiri v. Sarnamoyi Lehya (2), 
and also upon the principle that the 
effect of the final decree of a Civil 
Court for partition is to put an end to 
00 -tenancy and to vest in each person or 
group a sole estate in a speoifio property 
or allotment. The law does not provide for 

(1) 24 C. 725j 1 C. W. N. 374j 12 Ind. Deo. (n. ».) 
1162 (F. B.). 

(2) 24 Ind. Cas. 294; 19 C. W. N. 531; 27 M. L. J. 
76; I L. W. 607; 16 M, h. T. 644; (1914) M. W. N. 
94S; 21 0. h. J. 23; 17 Bom. L. 11. 1 (P. 
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a suit in the Civil Court under which these 
separate i estates can be divested and a co- 
tenancy re created for the purpose of making; 
a fresh partition. 

The learned Subordinate Jodgre has taken 
a different view upon the authority of the 
case of Gungadeen A/7>v?«r v. Kheeroo Mundul 
(3) That was a decision of th« year 18/4. 
The facts of that case appear from the judj?- 
ment to be as foJlnws: — 

A share holder in a revenue- pay infif estate 
had been in exclusive possession of 25 highm 
of land, the subject of the suit, tngrether 
with other land in lieu of his undivided 
share in the estate. The plaintiff purchased 
the 25 highns of lard above referred to from 
this share holder. The contestingr defendants 
had purchased the share of certain of her 
00 sharers at a revenue sale. The plaintiffs* 
contention was that these ooiitestinff defend- 
ants by their parohase at the auction sale 
had obtained merely a rifirht to exclusive 
possession of specific portions of the estate 
held by the defaulting share-holders whose 
shares these contestingr defendants had 
purchased. The ar^rument was that inas- 
much as the defauitiner share-holders had 
been content to hold exclusive possession of 
specific portions of the revenue-paying estate 
in lien of their undivided share, the contest- 
ing defendants who purchased the default- 
ing shares were entitled only to get those 
specific portions, it appears that the default- 
ing share- holders had obtained a separation 
of accounts under section 10 of the Ravenue 
Sales Act and not under section 11. The 
Judges held that the plaintiffs* suit must 
be dismissed upon the ground that under 
the teims of the Revenue Sales Act where 
an account has been separated under section 
10 and the corresponding share is sold, v»hat 
is sold is an undivided share and not any 
specific portion of the estate, and that to enable 
the plaintifF to succeed in such a suit would 
be to introduce uncertainty into the auction 
sales and the security of the land revenue. 
The report in the Bengal L^w Reporter is 
imperfect. A fuller report of the judgntent 
will bo found in Gungadeen Misser v. Kheeroo 
Mundul (3), It is not clear from that 
report that there had in fact been a regular 
partition effecting the complete separation 
of the interests of the share holders. Phear, 
J., who delivered the judgment said that the 

U B. L. R. I70j 22 W. R. 419. 
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different share- holders had hv some sort of 
private partition come to among ihemsel es ap^ 
propriated diff ‘rent portions of the mnhal ; but 
the Judges did not expressly rind that 
there had been such a complete partition 
as to put an end to the condition of co ten- 
ancy. In such a C‘se no question of res 
judicata or of the effect of a Civil Court 
decree for partition arises That case obvious- 
ly would be no authority to justify us in 
holding that a partition effected by a Civil 
Court decree can be re-opened in a subsequent 
suit in a Civil Court. I would also be disposed 
to qualify the statement of the law made 
in that case. It would he more correct to 
say that when a share in respect of which 
a separate account has been opened under 
section 10, or a residuary share is 
sold under the R‘>venne Sales Act, 
the extent to which the share must be 
held to be undivided will depend on the 
facts of each case. It may be that the share 
remains undivided only in respect of liability 
for land revenue and is divided in every other 
respect subject to the power of the Collector 
tore-adjust the allotments in the event of the 
liability for land revenue being partitioned 
by him. In the present case the plaintiff 
asked that the liability t^ land revenue 
should remain joint as before. 

The ease of Gungadeen Misser v. Kheeroo 
Mandal (3) was referred to with approval in 
the oa.se of ^n» 0 (/a Prosa I Ghose v. Rnjendra 
Kumar Gho/tp (4) and in the oases of Bhnwani 
Koer v. Mathura Prasad (5t and Kumar 
Kohnand Singh V. Sy^d Sarajat Hossein (6). 
These cases do not carry the matter any 
further and certainly provide no authority 
for the contention that a decree for parti- 
tion effected by a Civil Court does not 
finally terminate the condition of aco tenancy 
and put an end to all farther right to 
partition so far at any rate as the Civil Courts 
are oonoerned. 

In the case of Afoonshee Buzh)ol Kahman 
V. Pran DKu't Duit (7) it was held that an 
auction- purchaser of the rights of Govern- 
msnt in an estate sold for arrears of revenue 
is not hound by a decision previously 
obtained to which the defaulting proprietor 
was a party, and this principle has been 

(4) 29 C. 223; 6 C. W. N. 376. 

(.5> 7 C. L. J. 1. 

(6) 12 0. W. N. 628. 

(7) R VV. tt. 222. 
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extended to the oase of an aaotion-pur- 
obaner of an entire estate at a sale under 
the Revenue Sales Aot [Kanta Proshad Hajari 
V. Abdul Jamir Sadagar (8), Gokul Chandra Das 
V. Hard Sundari Dad (9) and Gadadhar Bose v. 
Radha Charan Poddar (10)]. But the prin- 
ciple has never been applied to the pur- 
chaser of the share of an estate at a revenue 
sale. 

In the present case it would he obviously 
most ineqaitable that the properties, creat- 
ed into separate estates so far back as 
1893 and separately enjoyed now for some 
25 years, should be again thrown into the 
hotchpot. We set aside the judgment 
and decree of the learned Subordinate 
Judge and, in lieu thereof, we direct that 
there be a preliminary decree for a parti- 
tion of the plaintiif's share in the patfis 
created by the previous partition in which 
the share purchased by him now lies. 
These pattis will be ascertained by the 
Subordinate Judge and a preliminary decree 
made by him accordingly. In order to 
make an equitable partition of the plaintiif's 
share in these pattis^ it may be necessary 
to make a f« 0 sh partition of the defendants* 
share also in these pattis. The defendants are 
entitled to their costa in this Court and 
to half their costs in the Court below. In 
assessing rhe costs in this Court no allow- 
ance should be given for the preparation of 
the paper- book having regard to the reckless 
manner in which numbers of unnecessary 
papers were included in it. 

Atkinson, J. — 1 concur. 

Appeal allowed, 

ib) 8 C. W. N. 676. 

(0) 9 C. W. N. 383. 

(10) 34 C. 868. 


NAGPUR JUDICIAL GO MM LS SIGNER’S 
COURT. 

Civil Rkvisiom No. 155 of 1914. 

June 24, 1915. 

Present:— Sir Henry Drake- Brockman, 
Kr., J.C. 

LAXMAN RAO — Plaintiff— Applicant 
versus 

VITHOB A — Defendant— Non- A pplicant. 

Civil Vrocedurc Code (ActV of 1908), 0, XVII, r, I 
ID — Adjournmeniy power of Court to grant — Order 


rr/naiHif adjom nmt'nl j whcflicr Appeliatv. 

Conrt^ dherefion of, to mterferr with order refusiny 
(idjoitrnmenf — E ride nee Art (i *>f 18752), a*. 162 — 

Suniinfming Ouvevnnictit servant to produce docnincni 
— Discretion of Court — rrocedure. 

Under rule 1 (1), Order XVll, ni the Civil Tro. 
eedure Code, a Court may nt any time grant an 
aidjoun 111 lent if Rutficieiit eiiuso is shown; but no 
apjical is allowed from an order refusing adjourn- 
iiKMit uiid even wliere the refusal is impciiulied in an 
appeal from llu* ilceree, an Appellate Court is 
generally disinelined to interfere with the trial 
Judge’s e\<‘reise of his discretion. l_p, 890, col. l.J 
Simon Elius v. Jnrmrnr Mutt, 24 W. K. 202, relied upiiii. 

If a Goiirl decides to summon a Covi'rnmciit oificiiil 
f(»r Hn* production of c('rl.ain dcMUiments, it should 
only do so after cjirefiil iionsidemtion and once 
tlui summons has been issued, ^imductioii should 
ordinarily be insisti^d on if the party who obtained 
I lie sninmons so ilesires. [p. 899, eol. 2; p. 90(1, eol. 1.] 

Application for revision of the decree of the 
Judge, Small Cause Court, Nagpur, dated the 
lOrh February 1914, in Fuit No. 2291 of 
1913. 

Mr. R. F, Oadgil, for the Applicant. 

ORDER. — This is an application for re- 
vision of a decree dismissing with costs the 
applicant’s suit against the non- applicant. 

The parties were both head constables 
at Kamptee Police station house from the 
Isfc to the 14th November 1910. The 
applicant’s case is that he was the Muharrir 
during that period and in that capacity 
supplied oil and stationery worth Rs. 14-6-3 
for Police purposes. Rupees 20 are allowed 
by Government for the said station house 
as monthly expenditure on oil, paper, pens 
and ink and the admitted practice is for 
this sum to be drawn and paid monthly 
in arrears to the Muharrir cn production 
of his vouchers. The claim includes also 
Rs. 1-13-10, being the allowance for 14 
days in respect of work done by the 
Muharrir in oonneotion with the registra- 
tion of vital statistics, liis duty is per- 
formed jointly by the Muharrir and the 
Madadgar who divide between them the*^ 
sanctioned allowance of Bs. 6 per mensem, 
the Muharrir taking Rs. 4 and the Madadgar 
Rs. 2 in the event of the District Super- 
intendent of Police or other proper autho* 
rity deciding that the allowance has been 
duly earned. 

The trial Judge has held that the defend- 
ant, not the plaintiff, was the Muharrir 
during the first 14 days of November 1910 
and that the plaintiff has not established 
supply of the oil, etc., of which he claims tbf 
price. 
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In revision two points are pressed, one 
that produotion of two dooamenta should 
have been enforced and the other that the 
reasons given for disbelieving the plaintiff's 
evidence are insufficient. 

The documents in question are Q) a copy 
of the entry in the several diaries of the 
station house, generally known as the 
roznayncha^ which notes transfer of charge 
from the plaintiff to the defendant on the 
14th November 1910 with the charge 
report annexed thereto and (2) the 
station house register of purchases of oil 
and stationery and their distribution to 
Police Officers. On the 12th January 1914 
the Inspector-General of Police was directed 
by summons issued in the form of a 
letter to produce these and other documents 
or cause them to be produced at the next 
hearing on the 7th February 1914. Instead 
of complying with this direction, as he 
was bound to do, the Inspector- General 
wrote intimating that he was ‘*not prepared 
to sanction the produotion of the documents 
asked for". The plaintiff was represented 
by an experienced Pleader at the hearing 
of the 7th February, but the witnesses 
in support of the claim were examined 
and the case closed without any application 
to the Court for further action in respect 
of the aforesaid documents. The Judge 
Hxed the 10th February for delivery of 
judgment and that date was duly adhered 
to, but the same day an application was 
filed asking that the documents should 
again be called for. This application was 
rejected on the ground that it bad been 
preferred too late. 

In my opinion it cannot be said that the 
lower Court acted illegally or irregularly 
in declining to adjourn the case. Under 
rule 1 (I), Order XVII, First Schedule to the 
Civil Procedure Code, the Court may at any 
time grant an adjournment if sufficient 
cause is shown; but no appeal is allowed 
from an order refusing adjournment, and 
even where refusal is impeached in an appeal 
from the decree, an Appellate Court is 
generally disinclined to interfere with the 
trial Judge’s exercise of his discretion. See 
Simon Elias v. Joravcar Mull (1). Moreover, 
the plaintiff did not really require the 
charge report which he wanted the Inspector* 

(1) 24'W.R.202. 


General to produce, inasmuch as a witness 
admitted that in the roznantoha transfer 
of the duties of Muharrir from the plaint- 
iff to the defendant was recorded on the 
14th November 1910,' no reference being 
made therein to any earlier devolution of 
work. That the charge report did not 
mention any articles of stationery as made 
over to the defendant is expressly stated 
by the plaintiff’s own witnesses. Hiralal 
and Chandrabhan constables stationed at 
Kamptee on November 1910, the latter 
still there. The register of purchases is 
not to be found in the list of registers 
prescribed in the Police Manual. P. V. V., 
Ch. II, Sec. IV nor is it spoken of by 
any of the plaintiff’s witnesses. 

The real dispute between the parties 
seems to be whether the plaintiff or the 
defendant actually did.the work of Muharrir 
during the first 14 days of November 1910. 
That none of the entries in the cash book 
for that period are in the plaintiff’s hand 
was admitted by the plaintiff’s witness 
Chandrabhan to whom the book, produced 
by Mr. Sewell, A. D. S. P.. was shown. 
Sitaram, D. W. No. 3, the shop-keeper who 
supplied the oil ns^d in November, deposed 
that he dealt with the defendant and 
showed his bahi oontaining entries in the 
defendant’s hand of those trausaotions. As 
to the credibility of the plaintiff’s witnesses 
one is admittedly a friend of his, as to 
another the Judge recorded a note to the 
effect that his manner was so hesitating 
as to show that he was '*far from truthful", 
and the third till confronted with the cash 
book swore that the entries of the 8th and 
12th November 1910 were in the plaintiff’s 
handwriting. That P. W. Nos. 1 and 2 
are not truthful persons seems to me 
indicated by their alleging an acknowledg- 
ment of liability and promise to discharge 
as made by the defendant shortly before 
the plaint was filed, a story to which there 
is no corresponding allegation in the plaint. 

On the whole then I see no reason to 
interfere. The application is dismissed 
without notice to the opposite- party. 

In conclusion I think it desirable to direct 
the trial Judge’s attention to section 162. 
Indian Evidence Act. If a Court decides 
to summon a Government official for the 
production of certain documents it shonld 
only do so after careful consideration, and 
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onoe the Bammons has i^Bued production 
f^hould ordinarily be insisted on, if the 
party who obtained the summonB so 
desires. 

Application dismissed. 


PUNJAB CHIEF COURT. 

Civil Revision Fkt tion No. 1144. of 1917. 

April 15. 19.8* 

Present-. — Mr. Justi.^e Chavis. 

The PUNJAB MUTUAL HINDU 

FAMILY RELIEF FUND. L VHORE— 
Defendant — Petitioner 

SARDARt MAL— Pluntiff— 
Respondent. 

Civil Procedure Codv (Act V of {(08), s. 20-~C/r//. 
Procedure Code (Act XIV of 1882), s »7, Kxp. HI — 
Caune of action — Place of suing •—Money pa guide on. 
death in Lahore — Death occurring at another places 
Jurisdiction. 

plaintiff’s mollicr who ressi'UMl in Lahore hecaiiie 
a moraliei of the Punjab Mutual Hindu Family 
Kclief Fund, Lahore. She di<.*d at Lyalljnir where 
the plaintiff resided. The Fund’s inonoys whicth wont 
to relieve diatresB on the death of ineinbers, were 
payable under tlui rules iu Lahore. ’J’he ]«’uiid als<» 
earried «ni buHiness at Lyallpur through an a^rent. 
PlaintiiT brought ii suit to lecover t he moneys from 
the Fund at Lyallinir: 

Htfid, that the Lyallpur Court had jurisdiction 
to hear the suit apraiiist the Fund on tlie grounds (I) 
that the death of its memhor wliicli was part of the 
cause of action occuired at Lyallpur mid 2) that the 
defendant Fund caixied on its business at Lyallpur 
through an agent. 

Petition for revision of the order of the 
Munsif, Ist Class, Lyallpur, dated the 29th 
November 1917, holding that his Court has 
jurisdiction to entertain the suit. 

Mr. Manohar Lnl^ for the Petitioner. 

Lala Jagan Nath, for the Respondent. 

JUDGMPjNT. — The petitioner is the Pun- 
jab Mutual Hindu Family Relief Fund* which 
1 gather to be a benevolent society, managed 
by certain philanthropists, ooHeoting subs* 
oripiions, which go to relieve distress on 
the death of members. 

The plaintifE’s mother resided in Lahore 
and became a member. According to the 
rules cf the Fund moneys payable on deaths 
are payable in Ushore. 


Plaintiff resides in Lyallpur and his 
mother died there. He has sued the Fund 
in Lyallpur and the Lyallpur Munsif has 
decided that he has jurisdiction on two 
grounds, (1) that the death which occurred 
in Lyallpur is part of the cause of action, 
and (2) that defendant carries on business 
in Lyallpur through an agent. 

For petitioner it is contended on the 
strength of Salig Ram v. Chuba Mai (1) that 
Explanation HI of section 17 of the old Code 
is still good law. I thiuk it would still 
apply to most oases, but it has been 
omitted from section 20 of the present Code, 
which speaks simply of a Court within the 
local liraif.s of whose jurisdiction the cause 
of action wholly or in part arises. The words 
underlined (italicised) are new, and found no 
part in the old Code. Now in a case like the 
present, is not the death the immediate cause 
of action Y Had the death not occurred, how 
oiuld the plaintiff sue at all? In 
Vishvendra Thirlha v. National Insurance Oo. 
Ltd. (2), where plaintiff sued to recover 
on a life policy, it was held the suit could 
be brought where the policy-holder died. 
And in Read v. Brown (3) it was held that the 
cause of action comprises Every fact which 
it would be necessary for the plaintiff to 
prove, if traversed, in order to support... 
the judgment of the Court,” and so though 
every other part of the cause of action 
had arisen outside the City of London, 
the plftiutiff was allowed to sue within the 
city merely because the debt had been 
assigned to him within the city. I think 
then that the lower Court is right in 
regarding the fact of the death having 
occurred in Lyallpur as giving jurisdiction 
to the Lyallpur Courts. Further I think 
the lower Court is right in holding that 
the defendant carries on business in Lyallpur, 
seeing that the defendant keeps an agent 
there who, though he cannot enter into con- 
tracts, collects subscriptions and induces new 
me.u]ber8 to join, supplying them with 
entrance forms which are filled in and sent 
to Lahore. 

It may be urged on behalf of the defend- 
ant that it is very hard that the defendant 

(1)11 Iml. Fay. 712? 34 A. 49; 8 A. L. J. 1100. 

(si) 41 Ind. CaH. 392. 

(3) (I8S91 22 Q B. D. 128; 58 L. J. Q. B. 120; 80 lii. 
T. 250; 37 W. B. 181. 
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shonld be liable to be sued in remote 
plaoee. It may, hov^ever, be eaid in retarn 
that in some oaRes it would be very hard 
on a poor man livin^r far from Lahore 
to be compelled to come to Lihore to 
sue the defendant, especially if the evidence 
which he had to produce relating to 

the death of a person) was only obtainable 
at his own home and not in Lahore. 

1 reject the application but pass no order 
as to costs. 

Appeal rejected. 


PATNA HIGH COURT. 

Appeal fkom Appellate Decree No. 729 
OK 1917. 

April 80, 1918. 

Present : — Mr. Jn«ttioe Thornhill. 

Bahu RAMADHIN OHAUDHURY 
— Dependant— Appellant 
versus 

Musammat KUMODINI DASSt and another 
— Plat >itikk8 — Resp )n dents. 

Landlord and. ia>>an( — At/iTemenf fa pay enhanced 
rnfe. oj rent aficr avpi ration of term of tenancy^ I'ali.litij 
of^Oontrav* Act </X of IS72T, x. 74. 

An iigreemont bv a t.onaiit tliat if hn lio1(T» over 
upon tlie ex])iry of the term bo woiiM pay rent at a 
higher rate liiaii tliat wliirb he paid during the term, 
id valid and enforceable, [p. DO:, col. I.] 

Appeal from a decision of the District 
Judge, Monghyr. 

Mr. Jager Nath Prasad, for the Appel- 
lant. 

Mr. Atul Krishna Ray, for the Respond- 
ents. 

JUDGMENT.— This is an appeal from 
the judgment of the District Judge of 
Monghyr dismissing the appeal from the 
decree of the lower Couri;. 

The plaintiffs-respondents’ case is that 
the defendant took a settlement of 2 
highas 17 cottahs of land at an annual 
Jama of R^. 8-8-0 uirler a registered 
Kabuliat, dated the 28ch April 190S. In 
the Kabnliyat it was stated that after the 
expiration of the term of five years he 
won’t retain possession without taking 
fresh settlement and if he dnoT retain 
possession, he shall go on paying rent to 


the Maliks at the rate of Rs. 5 per higha 
so long as he shall so continue in pos- 
sesssion, and to this payment neither 
he nor his heirs shall have any objection. 
The term mentioned in the Kabuliat 
expired in 1820 and the plaintiffs brought 
a suit to recover two years’ rent, that 
is, for 1321 and i322, at the rate of 
Rs. 5 per higha. 

The chief point for decision is whether 
the plaintiffs are entitled to recover rent 
at this rate. For the defence it is 
stated that the enhanced rate is in the 
nature of penalty. The plaintiffs rely on 
the case of Gunput Singh v. Josodhur Singh 

(1). In that case it was stipulated in the 
Kabuliats “that after the expiration of 
the term of five years 1 sha 1 cease to 
have any right to retain possession; that 
in cape I fail to execute fresh Kabuliats 
the Malik Zamindars shall have the power 
to realise rent at Rs. 5 per higha on the 
strength of the Kabuliyat and 1 shall have 
no objection to this.” 

It appears to me that the present case and 
the case referred to above are almost identical 
so far as the terms of the Kabnliyats are 
concerned. It remains only to consider 
whether this decision has been overruled 
or enoro'iohed upon. 

In Qohind Mandar v. Banarsi Prasad (2) 
Mmkerjep, J., followed the decision of 
Gimput Singh v. Josodhur Singh {!) referred 
to above, holding an agreement by the 
tenant that if he held over upon the 
expiry of the term, he would pay ' rent 
at a higher rate than he did during the 
term, was valid and enforceable. That 
case was decided on the 26th Fe iruary 
1913 by Mookerjee, J , and Bca^horoft, 
J. The same Hon’ble Judges a few weeks 
later formed the Court which heard the 
case reported as Abdul Aziz v. J^aru 
(3) which is relied on by defendant. In 
his judgment Mookerjee, J., refers to the 
two former oases and points out that they 
are clearly distinguishable from the case 
before them, inasmuch as the lease bad 
been grantei for a term at a rent speci- 
fied and the tenant had agreed that if he 
cojtinued in occupation after the expiry 

(1) 20 hid. Cas. Alfi. 17 C. L. .1. .'iOO. 

(2) 21 In 1. Ca9. 35 ; C. L J 74. 

(3) 21 Ind. Qas. 443; 18 Ct h. J. 95. 
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of the term, he would pay rent thereafter at a 
rate which was nut deemed as the proper oon- 
sideratioD for occupation of the land. Such 
enhancement of rent depended upon if the 
tenant claimed an occupancy rig^ht in the land 
or caused a claim to be put up by any other 
person.” The learned Judges held that the 
enhancement amounted to a penalty and was 
consequently not enforceable in law. I think 
the decision in Gunput Singh v. Josodhur 
Singh (1) above mentioned must govern this 
case. 

With reference to the question of cesses 
referred to in the lower Appellate Court’s 
judgment, the defendant’s Vakil has been 
unable to Hnd any notification to exempt 
the holding from the operation of the 
Bengal Tenancy Act, and consequently 
abandons the point. 

The appeal is dismissed with costs. 

Appeal dismissed. 


NAGPUft JUDICIAL COMMISSIONER’S 
COURT. 

Sbcono Civil Appeal No, 800 of 1914. 
February 21, 1916. 

Present: — Mr. Batten, A. J. C. 

B APU — Defendant — A ppsllant 
versus 

SlTTl AND ANOTHBB — PLAINTIFFS — 
Respondents. 

Cu-sfuti’crs — Snrrendcy of letiancy landa to one cn- 
tthnrri' — Noiirc hy other co-nhnrern to raeate their Hhares 
— Sdit for poast'aHion —Dclaijf unreasonable ^ effect of. 

The ordinary tcmancy lauds in suit were ut first 
hold by the Ist dofondaiit us sub- tenant. After 
liaving acquired a share in the \’illaf?o he got a 
surrender from the ti^nants anil the fields were held 
liy him as Ichndkasht. 'J'he plaintiffs, who wore 
iio-shai’ors in the village, gave a notice to the Jst 
defendant calling on him to vacate their shares in 
\ he land but the notice did not contain any offer 
to coutributo tlio plaintiffs’ share of the cost of 
acquisition. The plaintiffs brought the present suit 
Tor joint or exclusive possession of their share of 
the fields about 2 years after tiie notice and nearly 
A years after the entry in the khasra nlx)ut. the 
surrender: 

Ucldf (1) that there had been unreasonable delay 
ill bringiugtho suit; [p. 903, col. 1.] 

(2) that as the notice was of a threatening nature 
describing the possession of the defendant as wrong- 
ful and making no offer to contribute towards the 
eost of acquisition and as the defendant had liecn in 
occupation of tlie field as sub-tenant for many years, 
it was nof a casC' in which the plaintiffs [could get 


a decree for joint physical possession. The remedy of 
the plaintiffs was to have a partition effected, [p. 
903, col. 1.] 

Appeal from the decree of the Court of the 
District Judge, Ghhindwara, dated the 7th 
November 1914, in Appeal No. 172 of 1914. 

Dr. H, S. Goar and Mr. S, C, Chowdhury^ 
for the Appellant. 

Sir Bipin Krishna Bose, for the Respond- 
ents. 

JUDGMENT.— The facts found are that 
the 2nd defendant Ramprasad, the lamhar- 
dar of the village, and the plaintiffs Sitti 
and Pitti are separated brothers. Each of 
them is a oo-sbarer to the extent of 5 annas. 
The 1st defendant Sitaram {alias Bapu) 
became a one- anna co-sharer on the 26th 
June 1906. The ordinary tenancy lands 
in suit were at first held by the 1st de- 
fendant as sub-tenanf. He subsequently get 
a surrender from the tenants and the fields 
were held by him as khudkaM, There is 
no finding as to the exact date on which the 
surrender was given effect to, but the 
fact V. as entered in the khasra on the 
22nd February 1910, from which date 
there is a presumption that the plaintiffs 
were aware that the let defendant was in 
poRsesBion not as a sub-tenant but as a 
00 sharer. On the 17th January 1911 the 
2nd defendant accepted nazrana from the 1st 
defendant and gave his approval to the 
surrender. The plaintiffs admit that they 
knew on the let September 1911 that the 
tenants had surrendered the fields to the 
Ist defendant. On the 12th December 1911 
the plaintiffs gave a notice to the let 
defendant calling on him to vacate within 
8 days the shares of the plaintiffs in the 
fields, alleging that ho had entered wrong- 
fully into possession; the notice contained 
no offer to contribute the plaintiffs’ share, 
of the cost of acquisition. The plaintiffs’ 
suit for “joint or exclusive possession” of 
their 10- annas share of the fields was 
filed on the 28th November 1913, that is 
to Ba 3 % about 2 years af*er the notice, and 
nearly 4 years after the entry in the 
khasra. The lower Courts have given a 
decree to the plaintiffs for joint possession to 
the extent of their lO-annas share, subject to 
their paying Rs. 750 to the let defendant 
as their f^hare of the cost of acquiring the 
fields from the tenants. The let defendant 
appeals to this Court. It has been laid dowp 
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by Stanyon, A. J. C., in Bamdayal v. Qulahi't 
Bat (1) that a suit like this must be 
brought witboat unreasonable delay. What 
is unreasonable delay is a question for 
determination according to the oiroumstanoes 
of each case. In Second Appeal No. 766 
of 1907 the same learned Additional Judicial 
Commissioner held 3 years to be an unreason- 
able delay. The learned District Judge while 
recognising these principles, held that the 
plaintiffs made an early declaration of their 
inten tion to share physical possession of the 
fields by means of the notice of 12th Decem- 
ber 1911. I am unable to agree that this 
notice in any way affected the situation. 
The notice was of a threatening nature, it 
described the possession of the 1st defendant 
as wrongful, and it made no offer to con- 
tribute towards the cost of acquisition. In 
this case also there is the fact that the 
1st defendant was in occupation of the 
fields as sub- tenant for many years, in the 
oircumstanoes of the case 1 am of opinion 
that it is not a case in which the plaintiffs 
should get a decree for joint physical pos- 
session and that the proper course is to 
adopt the coarse indicated by Bose, A. J.C., 
in Second Appeal No 406 of 1909. The 
remedy of the plaintiffs is to have parti- 
tion effected. The decrees of the lower 
Courts are set aside and a fresh decree 
will be drawn up declaring that the plaint- 
iffs are co-sharers to the extent of 10 annas 
in the village and that their title as such 
as regards the fields in suit is not affected 
by the 1st defendant's sole possession of 
the fields. Having regard to the conduct 
of the parties I order that the parties shall 
bear their own costs throughout 

Der^rees set asiie, 

4 N. L. K. 1?0. 


CALCUTTA HIGH COURT. 

OiYiL Rule No. 741 ok 1917, 
February 25, 1918. 

Present: — Mr. Justice Teunon and 
Mr. Justice Newbould. 
JOriNDRA KUMAR DASS-Degkee- 
Holuer — Petitioner 

versus 

GAGAN CHANDRA PAL and others — 
Jnci(ij*KNT.i)EDTORS— O pposite Party. 

Art (7X ofmSJ.Sch, /, Arl. 1K2 (5)— 


Kfculiitn uj (lecroe — Payment of portion of decretal 
amount by judgment-debtor — Limitation^ fresh starting 
point of. 

A ilocree-holdor gets a fresh starting point for 
litriitutioii to exet^uto the dooree within the meaning 
of Article 182, chiiiso (.5) of ihe himitiition Act, from 
t he date on which a porHon of tlie decretal amount 
is paid by tlio jiidgnient-dohtor. [p. 904| ool. 1.] 

Rule against the order of the Court of 
Small Causes, Dacca, in Suit No. 450 of 1913. 

FACTS appear from the judgment. 

Habu Rajendra Ohandra Guha, for the Peti- 
tioner. — The application for certifying pay- 
ments can be made under Article 181 of the 
Limitation Act within three years of the 
date of payment, and such an application 
has been held to be a step-in -aid of exe- 
cution. See Chhoto Bakhal Das Majumdar v. 
Jogendra Narazn Mozumdar (1) and Radha 
Gharnnv. Man Singh (2). The present appli- 
cation for execution was made three days after 
the application for certifying payment and 
was, therefore, within time. See Ensufzeman 
Sarkar v. Sanchia Lai Nahata (3) and Lakhi 
Narain Gnngulx v, Fclamani Dost (4). The 
learned Small Cause Court Judge 
fell into an error in holding that section 
20 of the Limitation Act is a bar to the 
exeontioD of the decree, although that section 
has no application to the facts of the 
case. 

On one appeared for the Opposite Party. 

JUDGMENT. — This Rule is directed 
against an order by which the Court of 
Small Causes of Dacca has refused the 
application for execution of a certain decree 
on the ground that the decree is time- 
barred. The decree is dated the 9th May 
1913. The decree- holder, who is the petitioner 
before us, alleges that the judgment-debtor 
made a payment to him of Bs. 25 on 
the lOtb June 1914, and a further payment 
of Rs. 50 on the 20th November 1914, 
He also alleges two earlier payments which 
for the purposes of this Rule we may 
disregard. On the 6th June 1917 he 
made an application to the Court for cer- 
tifying the above payments. On the 9th 
June 1917 he next applied for execution 
of his decree. Without taking evidence in 

(1) 3 Iiid. Oas. 391; 10 C. L. J. 467 at p. 470. 

(2) 12 A. 392 atp, 395; A. W. N, (1890) 119; () IimI. 
Doc. (n. b.) 995. 

(3) .34 Ina. Cae. 608; 20 C. W. X. 272: 43 C. i'OT 
23 C. L. J. 390. 

(4) 27Ind Cas. II; 20 0. b. J. ]3I i- C. W. N. 
Cxrvi (196). 
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tbe m’itter the learned Subordinate Judge 
held that the payments of the 10th June 
1914 and 20th N^ovoinber 1914 to which we 
have referred, taken with the deoree-holder’s 
apnlioation of the 6th June 19 17, were not 
euffinent to save limitation. We are unable 
to hold that on the facts before him he 
he has oome to a proper decision in this 
matter. We need only refer him to the oases 
reported as 4lhhn*o Hahhal Das •lajumdar v. 
J tQftnfJr a Nariin Ma umtlnr ( 1 ), Lakhi N'lram 
Qiinguli v- Vtilamani Jinsi f4) and E asaff zfunnn 
Sarkar v. Sanchia Lnl Sahata (3). From these 
oases it will appear that the payments of Jane 
and November 1914 being within three years 
from the date of the decree and the applica- 
tion of the 6th June 1917 being again within 
three years from the date of those ptyments, 
it follows that if those payments were in 
fact made, the decree holder will have a 
fresh starting point for limitation within the 
meaning of Article 182 (5) of the First 
Schedule of the Limitation Act. 

Under these oirooniatanees we set aside 
the order made by the Court of Small 
Causes and return the record to him, in 
order that after the taking of evidence he 
may proceed to dispose of the application 
before him in accordance with law. 

Order stt aside-, Record returned. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Second Civil Appeal No. 245 or 1915. 
October 4, 19 6. 

Preserd: — Mr. Mittra, A. J. C. 

TUKARAM — Defendant — Appellant 
rersus 

ARIUN A — Plai N'l IFF— RrsP‘"ndicnt. 

Transfer of Property Act JV oj , s 9'— Priy- 
ment h\j cn>mo igagor-’ Charge, v'tiether ctcated Pay^ 
merit made hy naturnl guardian of co-mortgagor not 
appointed by Court, whether sufficient to create charge 
— Evidence Act (i of 1872), a. tt — Ros gestiu, admis- 
hibility oj 

All that section 95 of the Transfer of Property 
Act roqio’res is that one of snveral co. mortgagors 
should redeem the mortorasrod property in order to 
obtain a charge on the share c»f the other co- mort- 
gagors It is not (‘.sMpntial that the rc^.lemprion 
snoiild take place in Court If the money is paid 
out of tyOiirt ami t he decree » older accepts it and 
curntioB tiie payment, the reiitiirements of the section 
are fulfilled, [p. 905, cols. 1 & 2.] 


Plaintiff albged that ho had paid the whole 
amount, of a mortgage ilc?eree passed jointly against 
him and the d d’end iit, and claiiU -al a charge ivguinst 
the inert gag.Ml property in respect of the amount 
paid for the defendant Tito defouco was that tho 
payment was m ule by the plaintiff s mother who 
was not aul horisexl to act on belialf ol her minor son, 
the plaitu iff. Her n.im- was proposo i as tho guar- 
dian a I litem of the [ilaintiir in the m irtg.igc suit 
bat sh" w IS removed from tho guardiaiibhip and 
tho diffondaiit was appointed in her place: 

if/*/ /, thal thmigh the p iyriient by the plaintiff 8 
Tiritfier wa.s irregular, the ai!.*'*pt unci* oi the decroe- 
h ilder a nountiMl to a certilicatc tlml i he jiaym nit was 
duly made ami laid the efiVict of ciiring ihe jrregu. 
lariry hikI that the jilaintiff, t heri'tore, acq *irca a 
valid charge over tho clel’eiidani s share in tlio niort. 
g.ig >•! prop{‘ri y. [p 90 , col. 2 .] 

Li Ilder S‘(*l ion H oft lie Kv donee Act statcm'Mits 
a'*c'»in p.iiu'ing eomlnet and explai'iing such comliict 
are rclesvaiit. ] p. 00 ■, col i .] 

Appeal from the decree of the Court of the 
l)i visional Jalge, Nagpur, dated the 24);h 
February 19 1 5, in Appeal No. 62 of 1914. 

Dr. H,S. 6?n**r, for the Appelluit. 

Mr V. R. Pandit, R. B., for the Respondent. 

JUDGMKNr.— The second appeal arises 
out of a salt for contribution under sec Jon 
95 of the Transfer of Property Act. One 
Ranirao Jo-^hi had obtained a mortgage- 
decree against the pliintiff Arjuiia, who was 
then a minor, end the defendant Tiikiram and 
his mother Musimmat Jaiihi. Tne plaint- 
iff’s case is that he paid the whole amount 
of the mortgage decree, hence he is 
entitled to a charge upon the defendant’s 
share of the mortgaged property for half 
the amount paid. The defence was that 
the money was paid by one Pagu Patil, 
who had entered into an agreement jointly 
with the plaintiff’s mother and the defendant 
for advancing the money, that as Pagu 
allowed his claim to be barred by limitation, 
he has thereupon set up the plaintiff to 
institute a false suit. The Bret Court, after 
disposing of the plea of limitation against 
the plttiiiliff, .summarily decided the facts 
ill favour of the defendant. The lo^er 
Appellate Cnnrt has held that the money was 
paid by the plaintiff. The other points 
arising out of the case will be dealt with 
after dipposing of the main contention on the 
merits. On behalf of the defendant-appellant, 
the Sliding of fact is impeached on the 
ground that the applit^tion made by the 
plainiiff\s nint^.er, Exhibit P 4, relied on by 
the I) vininiial Judge is not rel-vanf, and also 
on the ground that there has been raisoonoep- 
tioQ of the evidence on the part of the learned 
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Jadge of the Court below. I have no 
reaaoii to suppose that there has been any 
misoonoeption of evidence. All that is urued 
is that there is not any reference to some of 
the documents in the case and aniongst 
orhers to Exhibit D 10. The judgment 
of the learned Divir^ional Judge does not 
indicate that he had not read the whole of 
the evidei ce. There is nothing in the letter 
Exhibit D lO which is inoi.nsistent with 
the tindings the lower Appellate Court. 
As regards the statements made in the 
application Exhibit P 4, they are ad- 
missible as part of the res The 

statement is to the effect that Aijuna was 
making the paytt^ent on his behalf, and not on 
behalf of his cf -defendant Tukaram. Crjder 
.section 8 of the Evidence Act statements 
accompanying conduct and explaining snoh 
conduct are reltvant. There is, theref(»rr, 
no error of law to vitiate the finding 
of the lower Appellate Court and 1 most 
hold that it is binding on me in second 
appeal. 

It is urged that the payment made by 
the plaintiff’s mother was an r ffioinus pay- 
ment by a person not anihorised to act on 
behalf of the plaintiff, and, therefc're, no claim 
for contribution lies. This argument is 
founded upon the fact that the plaintiff's 
mother who was originaJy named as guardian 
ad litnn in RamiaoV .^uit was removed from 
the guardianship, and defendant Tukaram 
appointed as guardian ad litem in her place. 
This payment was made without a formal older 
appointing her as guardian ad liiew. It is clear 
that I he prccedure of the Court was somewhat 
irregular. The appointment of the defendant 
a? guardian ad liUm ( f Ar juna did not, in any 
way, take away the right of the natural guard- 
ian to redeem the mortguved property with 
the consent of the decree-holder. Although 
the proceedings were in Court, the decree- 
holder accepted the money and waived all 
irregularities. 1 do not think that it is 
competent to the defendant to rely upon this 
irregularity for the purpose of defeating the 
plaintiff’s claim. All that section 95 of the 
Transfer of Property Act requires is that 
cue of the «5everal co- mortgagors should 
redeem the mortgaged property in order 
to obtain a charge on tie .share (.f the other 
co-mortgagors. It not essential that the 
redeiuptiou sfiould take place in Court, if 
money is paid out of Court and the decree* 


holder accepts it and certifies the payment, 
the req lireuients of the section are fulfilled. 
Toe piym'^nt by the plaintiff’s mother 
without her being formally appiintei as 
giiirdian ad litem was an irregular payment. 
But theacceptanoeof the decree- holder amount- 
ed to a oertiboate that the payment had baen 
duly iDide, and this had the effect of curing the 
irreeuUrity in payment. Toe result is that, 
ill m / opinion, the plaintiff acq lire.i a charge 
over the defendant’s share in the mortgag- 
ed property. There was some di.seussion as 
to whether the oliim is birred by limita- 
tion or not So far as the enforcement of 
the change is concerned, it is clearly within 
time. But a personal claim against the 
defendant under section G9 of the Contract 
Act is barred. Although the point has 
not been speciHoally taken before me, I 
think the decree of the lower Court should 
have been limited by adding a declaration 
that the defendant is not personally liable 
for the claim, if the sale proceeds of the 
property fall short of the decretal amount. 
The appellant has failed on all important 
point.'''. In lieu of the decree of the lower 
Appellate Court a proper decree for •iale 
will be passed as suggested above. The 
appellant will pay the ousts of this appeal. 
Time for payment is extended till 4th April 
1917. 

Decree varied. 


MADRAS HIGR COURT. 

FULL BENCH. 

Aprs A r. No. of 1915. 

February *20, 1918 

Present : — Justice Sir William Ayling, Kt., 
Mr. Justice Coutts Trotter and 
Mr. .Instioe S^shagiri Aiyar. 
CHIDAMB AR V PILLAI ANDOTaKUS— 

Pl*INTIFFk^ — APP lfiLLANT'* 

versus 

RANGASAMl N AICKER and others— 
Dfkgndints Nos. 2 to IS and 
20 TO 40 — RbSPON DENTS. 

Hindu L'lw —Joint jamiLij con.si.ttiiKj of one adult 
lecener and vnn(ir.<t nnentnry guardian^ 

aitp nntinnnt of, for inimrs pr tp rtlex bg tnunager, 
vili lihj of —Sttitiif. ji g aufhnnly, situation of. 

It is II »t 15 t > tli(; '»nly si'liilt co parconer 

of a Slitaks iiir.i f i iiily c »iiHi8tiii:< of Inuiself a ’d his 
iniaor co-parceuors to appoint a tostauientary guar- 
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dian to the co-parcenary properties oi* the iniuor co. 
parceners, [p. WlO, col. 2; P» cols. 1 *2.J 

Soohah rirthee Lof Jhav. Soohah Doorgah Lfd Jfut, 

7 W. 11. 73 at p. 71, uot. folUmed. 

Ihti LuWwc Ddlx'o V. Ool'ool Chnrulvr Chowdhry, 13 
M I A 209; 12 W. R. 1*. 0. 47; 3 R. L. R. P. C. 67; 2 
Suth. P. C. J. 275; 2 Sar. P. C. J. 618; 20 E. R. 529, 
Rom' V. tUinvatha Roir, 10 M, LJ.367 and 
\;hnrib-iU}ah V. Khalnlc Kw//i, 26 A. 407; 301. A. 165; 
r» Pom. L. R 478; 7 C’. W. N. 681; 8 8ar. P. C. J . 483 

(P. C.), dislinguisliod. 

Mdluihl’shwnr Krishdapn v. Ilnmcltandra Mangesh 
Kulkarni, 21 Ind. Ciis. 350; 38 R. 9 A at p. 103; 15 Bom. 
li. R. 882, dissented from, 

Kattakasahni Mwlaliar \. PonnuiicnHi MfuMiar, 21 

Ind. Cas 848, Aigar v. Chakropa/n\ 29 Ind. 

Gas 475 \md AUninppi lw‘niinr\\ Mamjalhai Amtuntu 
gar, 34 Ind. Cas. 760; 40 M. 672; 30 At. L. J. 504, 

folhnvod. ... , . 

PorAiflhui, J.— 'J'Oe attnictivo doclrine that every- 
tlnnp wincll is not expressly forbidden should be 
J»eld biwfid, if expedient, is one wbieb Ims il.s 
d.aii.trers and re<|uires careful eonsideration before 
application. J p. 910, col, 1 ,] . 

Per Schhagiri Alyar, X— (In principle, a person who 
is not capable of mahinj? a gift of his property or to 

dispose of it by testament cannot be in a position to 

control that property after his death, j p. 911, col.s. 1 

iV 2,i 

'I’he Indian euaetnicTits dealing with guardianship, 
ru tiie Court of Wards Regulation, the (luardiaiis 
aini’ Wards Acl and the AVidows’ Re-marriage Act. 
give no statutory authority for tlu? appointuiem of 
a testamentary guardian in respect of co-pan^enary 
property. Tliov only refer to cases in which such 
power of appointment is permissible under ibe law, 
for example cases of self.iu-quired property in Madras 
or Dayabbaga property in Rengal. (p. 913, col. 1. j 
Appeal against the decree of the Court of 
the Temporary Subordinate Judge, Tanjore, 

in Original Suit No. 3 of 1913. 

This appeal coming on for hearing on the 
Rlst of August 1917 and having stood over 
for consideration till the 19th of Septem- 
ber 1917, the Court (the Chief Justice and 
Kumaraswami Sastri, J.,) made the following 

ORDEa OF REFERENCE TO A 
FULL BENCH. 

Kumarasnvami Sastri, j.— T his appeal 
arises out of a suit filed by the appel- 
lants against the Ist defendant and several 
others for an account of the management 
of their properties by the Ist defendant 
during their minority and for the setting 
aside of the alientions made by him in favour 
of the other defendants. The case of the 
plaintiffs is that one Chidambaram Pillai 
died leaving two undivided sons, Rama- 
sami Pillai the father of the 4th plaintiff 
and Appukutti Pillai the father of the 
Ibt, 2nd and 3rd plaintiffs. Ramasami 
Pillai died in 1900 and Appukutti Pillai 
in 1902. At the time of Appukutti 


Pillai’s death all the plaintiffs were minors 
and he was the only adult member of the 
undivided family. He left a Will, dated the 
6th October 1902. The material portion of 
the Will runs as follows : — ** As my sons 
and my elder brother’s sons are minors, I 
have appointed Venkataohella Pillai son 
of Theagaraja Pillai of Puduputhur, Nega- 
patam Taluk, exeoutorberein having requested 
him regetrding the management of the affairs 
for the purpose of looking after all the affairs 
of the family after ray death till the minors 
come of age, as he is a near relative of mine 
being maternal uncle and a reliable man 
who would faithfully look after the affairs 
and take pains in improving the property 

If the creditors press 

for payment, the lands in Orathu Ivannur 
Vattam Vadakathalai village shall be sold 
to him who wants the same. The properties 
after paying up the debts shall be added 
to the family property. ” 

This defendant who appointed exe- 

cutor took possession of the estate and made 
the alienations complained of in the plaint. 
The Ist plaintiff attained majority in 1908 
and the 1st defendant is alleged to have 
severed his connection with the estate and 
to have put him in possession of the properties 
that then remained. The alienations made 
by the 1st defendant are impeached on the 
ground that the Will is invalid under 
Hindu Law and that there was no neces> 
sity for the alienations. 

As the Will on its face purports to deal 
with joint family properties, it cannot con- 
fer any title on the 1st defendant so far 
as the properties are concerned, as section 
4 of the Probate and Administration Act 
expressly provides that no property which 
would otherwise have passed by survivorship 
shall vest in the exeoutor or admiDistra^ 
tor. 

It is argued that the Will is valid in 
so far as it appoints the Ist defendant 
the guardian of the minor members of the 
undivided family and that under the terms 
of the Will the appointment of the 1st de- 
fendant as exeoutor and the conferring upon 
him of the powers of management (set out in 
detail) amounted to his appointment as a 
testamentary guardian. 

The question for determination, tiierefore, 
is whether a Hindu, who is the only adult 
ipembei^ of ^ oo-parpenary oopsistin^ of 
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himself, the sons and nephews, can appoint a 
testamentary guardian to his minor oo- 
paroeners. 

So far as appointment of a guardian to 
the person of minors is oonoerned, the power 
of a Hindu father is not disputed. In 
Albrecht v. Bathee Jellamma (1) Wallis, 
C. 'l.iUnd Abdur Rahim, J., held, following 
Soohah Pirthee Lai Jha v. Soohah Doorgah hal 
Jha (2), that a Hindu father was entitled 
to appoint a guardian for his child by Will 
so as to exclude the mother from the 
guardianship. This decision was followed 
by Sadasiva Aiyar and Moore, JJ., in 
Alagappa Iyengar v. Mangathai Ammangar 

(3), where the learned Judges held that it was 
competent to a Hindu father to appoint a 
guardian by Will to the person of his minor 
son, though he could not do so in respect of 
undivided family properties. 

As regards appointment of a guardian to 
the properties of minor oo- parceners there 
is a conflict of authority. In Sonlah Pirthee 
Lai Jha V, Soobah Doorgah LalJha {c) it was 
held that under Hindu Law the father has 
power to appoint either orally or by writing a 
person to be guardian of his minor children. 

The facts appearing in the report show 
that the parties were governed by the princi- 
ples of Hindu Law current in Mithila, where 
the Mitakfihara is the leading authority 
though it is supplemented by the Vivada 
Ratiiakara and the Vivada Chiutamani. 
In dealing with the powers of the father, 
Loch, J., observed : — ‘*We think the Princi- 
pal Sudder Ameen has taken an erroneous 
view of the Hindu Law as regards the 
power of a parent to appoint a guardian 
for his children. No doubt the mother is 
the natural guardian of her child ; and 
were any person to attempt to deprive her 
of this right without authority, her right 
would, under ordinary circumstances, be 
supported ; but we are not aware of any 
provisions of the Hindu Law, nor have 
any such been shown in support of the 
Principal Sudder Ameen’s view, which 
prohibit a father from appointing by 
writing or by word any other person than 
the mother to be the guardian of his minor 
children. 1 he Principal Sudder Ameen 

(1) 13 1nd. Cas.463;22 M. L. J. 247; (1912) M. 
W. N. 63; II M. L. T. 53. 

(2) 7 W. K. 73 at p. 74. 

'3) 84 Ind. rae. 766i 40 M. 672; W M. L. J. 504, 


has found the Will to have been duly 
executed. If his finding in this respect be 
correct, the Will, though inoperative as 
regards the disposition of the property 
which is contrary to the principles of the 
Hindu Law current in Mithila, is not so 
as regards the appointment of a guardian.” 
The decision has not been questioned in any 
of the subsequent decisions and is clear 
authority for the proposition that a Will, 
though invalid as a disposition of property, 
can be efFective to create a testamentary 
guardian. 

In Binda.i v. Muthurabai (4) Jenkins, 
C. J., and Aston, J., held that the principle 
that no guardian can be appointed to the 
property of a minor, who is a member of a 
joint and undivided Hindu family and whose 
only property is his interest in the joint 
property, does not apply to cases where all 
the members of the family are minors and 
that a testamentary guardian can be 
appointed, subject to the limitation that 
it would be open to any minor on attaining 
majority to apply for the removal of the guar- 
dian so appointed. This case was followed 
in Ramchandra v. Kruhnaran (5). In Maha» 
bleshwar Kriuhnapa v. Ramchandra Mange^h 
Rnlkarni (6) Scott, C.J., and Beaman, J., after 
referring to Soobah Pirthee Lai Jha v. Soobah 
Doorgah Lai Jha (2) and Rai L^khee Dabea 
v. Gokool Ghunder Ghowdhry (7), were of 
opinion that it was competent to a Hindu 
father to appoint a testamentary guardian 
to the property of his minor children and to 
give directions for management. 

A contrary view, however, has been taken in 
Kanakasabai Mudaliar v. Ponnusami Mudaliar 
(3) by Sadasiva Aiyar and Spencer, J, 
The appeal arose out of an application to 
remove a guardian who purported to sot as 
guardian appointed by a Will of the father of 
certain minors. 

It appears from the report that Abdur 
Rahim and Spencer, JJ., without expressing 
any opinion, called for a finding as to whe- 
ther the properties dealt with by the Will 
were ancestral or self- acquired. On receipt 

(4) 30 B. 152; 7 Bom. L. R. 809. 

(5) 32 B. 259; 10 Bom. L. R 279. 

(6) 21 Iiul. Gas. 350; 88 B. 94 at. p. 103; 16 Bom. L 
li. 882. 

{7; 13 M. I. A. 209; 12 W. R. P. C. 47; 3 B. L. K. 
P. C. 57; 2 Siith. P. G. J. 275; 2 Sfir. P. C. J. 618; 20 
B. R. 529. 

(8) 21 Ind. Gas. 848. 
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of the find inj? Sida^^iva Aiyer and Spencer, 
JJ., observe 1 as folltiws : *On the findings 
that the properties are ancestral properties 
of the testator (petitioner’s father) be bad 
tiG rigrht. to appoint jprnardiana by Will in 
respect of such properties which survived 
to h is sons” and treated the guardian as a 
“m=>re trespasser.” No authorities seem to 
have baen cited at the Bir and the judgment 
does not refer to or riscuss any of the previ- 
ous anthof iries on the subject. 

In Knshna Aiyrr v. Chakrnpara (0) 
Mr. Justice Oldfield was of cpinion that a 
testamentary guardian was not a person 
“appointed by a competent authority” 
within the meaning of Order XXXil, rule 6 

(2) , of the Civil Procedure Code so as to 
entitle him to draw mcneya from Court 
Without giving security. The learnei 
Judge simply followed Kanakasabit MwhHar 
V PonnusoDii Mudah-or (8) and liudhilul v. 
Morarji (10). 

The que>-tion again arose for decision in 
Alngippa Iyengar v. Mangalhat Ammnngar 

(3) . Mr. Justice Sadasiva Aiyar, who deliver- 
ed the judgment of the Court, was of opinion 
that though a 11 ndu father oin appoint a 
testamentary guardian to the person of his 
minor sons, he was incompetent to appoint a 
guardian to the joint family properties 
which on his death survived to his minor 
sons. The learned Judge, after referring to 
So'jhah Vinhee Lai Jai v. SoAmh Jliorguh 
L 2 I Jha (2) and distinguishing AlhrecM 
V. Butkee Jellamma fl/ as only deciding 
that it was competent to a Hindu f.tther to 
appoint testamentary guardian [though the 
decision followed without reservation the 
broader rule laid down in the case of Soobah 
Pirth e h'tl Jha v, Houbah D wrjah L d Jhny 
(2)] preferred and followed the decision in 
Kanakosahai Mudaliar v. Punnusami 
Mudaliar (b) 

In Second Appeal No. 73 of 191 G [CAiVf.im- 
hararn Pillai v. Ve^rappa (ll)] the 

question again came up for oorisidaration 
before Justices Sidasiva Aiyar and Spencer, 
and they differed as to the testamentary 
capacity of the father to appoint a guardian 
to the properties of his minor sons. Sadasiva 

(9» 2f-: Tiiil. r'na. 47'>. 

(10) HI H 41 :'; .» BrMU L. K. 5r.H. 

(1 1 ; 43 li.d ( as 80 jj 6 L. W. 040; (I9l7y M. W. N. 
744; 22 M. L. T. 380. 


Aiyar, J., aft'^r di4inguishing the oases 
reported as Soobah Pirtheehd Jkn v. Soohah 
D iorgah L il Jha (2) a^id Uaj Lukhee Du^a 
V. Ook tol Ohander Choivdhry (7) as being 
oases under Uayabhaga Law and Ramchandra 
V. Krishnnrao (5) as being a case deciding 
the power of Courts to appoint, dissented from 
thedeciNi.in of the B imbay High Court in 
MahabUfihwar Krinhnapa v. Kamchandra Man^ 
g^sh hulkarni (6). Spencer, J.. after 
referring to the conflict between the Bombay 
and Madras view^, was inclined to follow 
Itamchandra v. Krtshna'iao (5) and 
MahahUshwar Krishnappa v. Ramchandra Man- 
gesh Kulkirni (G). He observed that there 
might le exceptional capes where a Hindu 
father may validly and proyerly appoint by 
Will a guardian to manage the joint family 
property during theminority of his sons where 
he was the only adult male member of the 
CO parcenary at the time of his death, such 
an act being “a natural act on the part of a 
prudent Hindu father dying without grown 
up sons or agnates.” 

I can find nothing either in the Mitakshara 
or the Smritis which prohibits a father 
from providing for the care and manage* 
ment of property during the minority of 
his PODS The only possible ground for 
negativing the power of a Hindu father 
governed by the Mitakshara to exercise 
his natural right (conferred by every 
civihV.ed system of jurisprudence) to make 
provision fur the care and custody of pro- 
perties tf his minor children on his death 
is that under the Mitakshara he cannot 
dispose of property by Will to the prejudice 
of his CO parceners, but I do not Ihii k that 
arrangements made for the protection of 
pioperty for the benefit of minors amount 
to a dippoftitiMii of property or a disturbance 
of the rights of the minor co parceners to* 
take the property by fiurvivr*rship. *^oohah 
Pirthte Lai Jha v. Soo hah D^iorgah L d Jha 
(2), which as I have already pointed out is a 
case under the Mitakshara, clearly points 
out and lecognises the distinction between 
a dipposition of property contrary to the 
provisions of Hindu Law and an arrange- 
ineTit for its prcfervation and management. 
The limitation tc the power of the testa- 
mentary guardian to the period when 
any or;e of the minors comes of age and 
80 becomes competent to exercise his right 
of management, which as an adalt oo-paroensr 
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be would have in a Mitaksbara family 
so far as the other minor co-parceners 
are concerned, would efFectually remove any 
conflict. The decision of the Privy Council 
in Gharih-uUuh v. Khalak iSingh (12) only 
prevents a Court and by a parity of 
reasoning: a father or other adult co- 
parcener from appoir.tingr a guardian to the 
property of minor members of a joint family 
where there is an adult co-parcener. Bindan 
V. Mathurnbii (4) and Mohahleshwnr Krish- 
nnpa v. Rawchandra Mangeah Knlkarni (6) 
distinguish Qhnrib UUah v. Khalak Singh ( i2) 
on this ground and are clear authorities 
for the view that the decision in Gharib UiUh 

V. Khalak Singh (12) has no application when 
all the co- parceners are minors. 

As observed by Scott, C. J , in Mahbnleshwnr 
Krishnnpa v. Rarrchandra Mangesh Kulkariii 
(6) and by Spencer, .T.,in his iudg nentiii Second 

Appeal No. 7dof 1916 [Ohidamb aram Pillaiv, 
Veeroppi Ghettiar (ll)J it is a matter of prac- 
tical convenience and necessity that a dying 
adult member of a co-parcenary, where all 
the other co-parceners are minors, should 
be able to make arrangements for the 
guardianship of the minors and the ma* 
nagement of the co-parcenary property, and 
I am of opinion that unless there is any 
exptess prohibition in the Hindu Smritis or 
commentaries recognised as authorities in 
this Presidency, there is no reason why 
the rulings of the Calcutta and Bombay 
High Courts should not be followed, in 
view of the coi fliot of authorities referred 
to by me between the Madras and other 
Hiffh Courts, 1 think it desirable that ihe 
question should be settled by a Full 
Bench and would refer ihe following question 
for determination: — 

Whether it is competent to the only 
adult co-parcener of a Mit>'kshara family 
consisting of himself and his minor co- 
parceners to appoint a testamentary guardian 
to the co-parcenary properties of the minor 
oO'parcenersP 

Wallis, C. J. — I agree to this reference. 

This appeal came on for hearing in pur- 
suance of the above Order of Reference before 
the Full Bench on the 12th February 1918. 

Mr. A. Srinivasa Aiyargar (with him 
Messrs. 0. Krishnnmacahariar and 8. Venu^ 

(12) 25 A. 407; 30 I. A. 1«6; 6 Bom. L. R. 478l 7 C 

W. N. 681; 8 Bar. P. 0. J. 483 (P. 0.) 


gopala Cheffy)^ for the Appellants.— 
The right to appoint a grardian of 
a minor’s property is based on the absolute 
ownership of the appointor. Where the 
person maaing the appointment cannot 
control the property, authority to direct 
the disposal of it after his death must 
necessarily be wanting. Under Hindu Law. 
joint family property is not at the absolute 
disposal of the father or manager and 
the latter can have no right to make in 
effect, by Will, a disposal of the right of 
management. 

Guardianship of the person of a minor 
may be a natural right ; the King should 
manage the propeities of infants. There 
can be no natural right to appoint a 
guardian for minors* properties. 

The following cases were cited: Kana^ 
knsahoi Mudaliar v t onnnsami Muda'inr (8), 
Kfinhna Aiyar v. Chokroponi (9), Alagappa 
Iyengar v. Mnngathai Amn.origar (3), 
Chidambaram lillai v. Vpfrvppn Cheitiar 

In Soobah Firthee Lai Jha v. Soobuk Doorgnh 
Lai Jha «2- the facts are not clear. I'bere 
the guardian was appointed ad litem and 
there is no ir dication of the nature of the 
properties, the subject of the compromise. 
Raj Lukhee Dohea v. Gakool Ghunder Ghowdhry 
(7) is a decision under the Dayabbaga 
school of law. 

Mr. T, li. Jtamachandra Aiyar (with him 
Mr. T. B. Ki^ishnn&wami Aiyar), for Respond- 
ents Nos. 3, cO, 34 and 37. — The power of a 
Hindu father to appoint a testamentary guar- 
dian for his minor son is a natural right. The 
giving away of a boy in adoption is an inter- 
ference with his rights in the oo paicenary 
property as the adoptee loses his rights 
therein. Ti e King can control the proper- 
ties of infants who have neither paients 
nor kinsmen, but not of those for whom a 
manager has been appointed. This power 
of the father has also the sanction of Statute 
Law, for example, the Court of Wards 
Regulation, Hindu Widows* Re marriage 
Act, Regulation V of 1804. Reference was 
made to Ra.i Ltikhee Dubea v. Gokool Ghundey 
Ghowdhry (7), Soobah Pirthee Lai Jha v. 
Soohah Boorgah Lai Jha (2), Bindaji v. 
Mathurabai (4), Mnhableshwar Krishnapa v, 
Ramchnndra Mangesh Kulkarni (6), Qharih* 
ullah V. Khalak Singh (12) and Sami Row v. 
Eliavatha Row (13). 

(13) 16 M. L. J. 357 
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Mr. S. T. Srimvasayopalachartf for Re- 
pondent No. 17. 

The Hon’ble Mr. T. Jiang achariar and Mr. 
N, M. Malim Sahib, for Risporidenta Nos. 
3, 22, 2fi and 30. 

Mr. (J. S, Ramachgndra Aiyar, for Respond- 
ents Nos. 1 to 3, 5 to 7, 22 to 26, 30 and 3i. 

Mr. F, Narasimkd Aiyangar, for Respond- 
ents No. 33. 

OPINION. 

Ailing, J. — 1 have had the advantage 
of perasing the judgment which my learned 
brother, Seshagiri Aiyar, J., is about to 
proiiounoe; and I agree in the oonclusion 
arrived at by him. it is impossible to 
contend that the power of appointing a 
testamentary guardian is supported by 
anything in the ancient texts; and the 
attractive doctrine that anything which 
is not expressly forbidden should be held 
lawful, if expedient, seems to me one 
which has its dangers and requires careful 
consideration before application. In the 
present case, the power claimed seems to 
run counter to the conception of a Hindu 
joint family in which every member obtains 
an interest at birth. I can only agree 
with Sadasiva Aiyar, J.’s remark in 
Chidambaram Pillai v. Veerappa Gheltiar (II) 
in which that learned Judge says, 

principle 1 tind it difficult to Luld 
that a man who cannot deal with a parti- 
cular species of property by Will car. make 
arrangement for the management of that pro- 
perty by Will after his death or can appoint 
guardians to manage that property for minor 
owners who obtain it by survivorship after 
his death.” 

This seems to me to sum up the whole 
matter. 

1 am not even clear that considerations 
of general expediency support respondents* 
contention. The reference covers the case, 
not only of the adult oo-paroener*8 own 
minor sons, but of his minor nephews, 
and even minor brother regarding whom 
the natural right of a father di-cussed by 
Kumaraswami Saatri, J., in his order of 
reference can have no application. Even as 
regards sons, 1 think the interests of the 
minors are sufficiently protected by the 
power of the Court to appoint a guardian; 
and while the expressed wishes of the 
father are sate to receive attention at the 
Court's hands, nothing further is required. 


1 would answer the question in the 
negative. 

CouTTS Trotter, J. — I also have had the 
advantage of perusing my learned brother 
Seshagiri Aiyar’s judgment. I only abstain 
from «imply expressing my own concurrence 
in it, because my doing so might seem 
to be associating myself with a familiarity 
with the ancient authorities which I cannot 
pretend to possess. I, therefore, put what 
1 have to say in my own words. 

To speak of natural rights has always 
been reoogni/.ed as a slippery path for the 
political thinker to tread from the days 
of Hobbes and Rousseau. It is an even 
greater pitfall to a lawyer. To appoint a 
guardian to the person of his infant children 
may be, a ‘natural’ right vested in the 
father. To clothe him with authority 
over property which belongs to so complex 
an institution as a Hindu joint family 
may be, seems to me to be something 
which cannot be derived from nature, but 
must be founded on some legal warrant. 
In England the warrant is statutory, and 
it is not pretended that there is any 
statutory authority in force in India. The 
citations from Manu seem to show that 
the original conception was that the custody 
of properties of the joint family where 
there was no adult member should he the 
care of the King, which in modern 
language means the Courts of the country. 
No ease has been cited which can be said 
to recognize the suggested right. The case 
in Soobah Pirthee Lai Jha v, Soobah Boorgah 
Lai Jha (2) contains expressions which tend 
to show that the learned Judges supposed 
that such a power would be possible; but 
they do not definitely so decide. Mr. K. 
Srinivasa Aiyangar supported that judg- 
gmeut on the ground that as the pro- 
perties dealt with were the properties 
of the father absolutely and were not 
joint properiiss, bis right to appoint a 
guardian for them might be considered 
as an inherent part of his total right of 
ownership. That again seems to me to be 
lapsing into abstract speculation, and it 
may be that Mr. T. R. Ramaohandra 
Aiyar ’s attack on this theory^ which not 
insignificantly formed almost the whole of 
his argument — was welbfounded. Beyond 
that his argument seemed to me to come 
merely to this. The thing is convenient) 
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it is oonsonant with all rifirht notions of 
what a father ought to be able to do 
for his children; it is nowhere expressly 
prohibited; therefore, it can be done. To 
me on the contrary it seems that to put a 
person in a dehuite legal relation to property 
of which he is not the owner, is a step 
which cannot be taken unless there is 
legal authority for taking it. Its con- 
venience and justice may be admirable 
reasons for ihe Legislature to take action. 
They cannot, in my o;.inion, suthce to set 
in motion a Court of law. 

SEsnAcuKi Aiyar, J, — The question referred 
for our consideration is whether it is 
competent to the only adult co-parcener of 
a Mitakshara family consisting of himself 
and his minor co-parceners to appoint a 
testamentary guardian to the oo* parcenary 
properties of the minor oo parceners. 

It was argued before us that the real 
point for decision is whether the manager 
of a Hindu family, be he the father, the 
uncle or an elder brother, can appoint a 
testament airy guardian for the property of 
his minor 00 parceners. In the Hindu Law 
there is ho provision for the appointment 
of a testamentary guardian. That may 
be due to the fact that the idea of making 
a Will is of recent origin. The only texts 
of Hindu Law which relate to th's subject 
are all collected in Colebrooke’s Digest, 
Volume II, pages 574 to 577. These 
authorities oast upon the King the duty of 
protecting the property of a minor. 

Mr. T. R. Ramaohandra Aiyar for the 
respondents drew our attention to the com- 
mentary of Knllookha Bhatta on Mann’s 
text and argued that the protection of the 
King should bs invoked only where the 
infant was otherwise unprotected. I do not 
understand the commentator to indicate by 
the use of the expression Anadha’ that 
the deceased father or manager is competent 
to appoint a guardian and that it is only 
in default of such an appointment the King 
can step in. On the other hand it is 
clear from Manu’s verses that the primary 
right of guardianship is in the King, and 
it is only by reflection that the father 
during his life-time exercises that right 
(as if by delegation by the Sovereign). 

Un principle, it appears to me that a 
person who is not capable of making a gift 
of his property or to dispose of it by 


testament cannot be in a position to control 
that property after his death. However 
convenient it may be, and however con- 
sonant with natural justice, that a father 
or manager should indicate his preference 
of an individual as guardian by a testa- 
ment, in ray opinion it would be inconsist- 
ent with the theory of survivorship that 
he should have the power to dictate to the 
King or to the Judges appointed by him as 
to who should be the guardian of his 
minor co-parceners. In the majority of oases 
the wishes of the father or manager would 
be acted upon by the Courts. But to 
that his directions should be regarded as 
amounting to a legal appointment is opposed 
to the principle underlying the Mitakshara 
system of law. 

In the order of reference Mr. Justice 
Kumaraswami Sastriar refers to the natural 
right of a father to appoint a guardian 
and says that such a power is conferred 
by every civilised system of jurisprudence. 
Mr. K. Srinivasa Aiyangar in a very learned 
argument has drawn our attention to the 
theories of guardianship enunciated in the 
ancient and modern systems of jurisprudence. 
An examination of the citations shows 
that whereas the right of appointing a 
guardian for the person of an infant has 
been in some systems regarded as the 
natural or the nurtural right of the parent, 
in none of them has it been stated that 
the right to appoint a guardian of pro- 
perty is a Common Law right. In Roman 
Law just as in the Hindu Law, the pro- 
tection of property was enjoined upon the 
State. In English Law the powerito appoint 
a testamentary gurdian was first given by 
12 Carl. II, Cap. 24. (See Simpson on 
Infants, page 105.) It is stated in the text- 
book that the right of appointing a testa- 
mentary guardian is not a Common Law 
right. In America where the Civil Law of 
Rome and the English Law have been 
further developed, it is clear that the right 
of appointing a testamentary guardian is not 
regarded as an inherent right in the parent. 
(See 21 American Cyclopradia, page 12.) 
Therefore, I am unable to accept the state- 
ment of the learned Judge that in other 
systems of jurisprudence the right of ap- 
pointing a testamentary guardian exists as 
a Common Law right in the parent. 

I shall now disouss the oases. The earliest 
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decision upon the sub ject, barrins: the decision 
of the Sadder Adawlat of the High Court 
of the N. W. Provinces, is Soobah Pirthse Led 
Jhu V. Sfinbah Dnyrgah L d Jha {2). There are 
undoubtedly observations in that judgment 
which show that the learned Judge believed 
that he bad the authority of the Hindu 
Law in holding that a testamentary guardian 
can be appointed for a Mitakshara minor. 
The actual decision itself is supportable 
upon other grounds. There were two classes 
of property in respect of which a person 
purporting to act on behalf ( f the minor had 
entered into a compromise on behalf of 
the minor. This person was appointed 
gaurdian by the father in his Will; he was 
also recognised by the Civil Court as the 
guardian ad litem of the minor. The com- 
promise in the suit related to ancestral 
property. It was upheld. It is well settled 
that where a guardian is appointed by 
the Court and an honest compromise is 
come to in the presence of the Court, it is 
prima fade binding upon the minor unless 
the latter can show that bis guardian was 
guilty of fraud or other invalidating cir- 
cumstances. There was another species of 
property in regard to which the guardian 
appointed by the Will bad entered into a 
compromise outside the Court. That pro- 
perty was the self-acquisition of the father. 
In respect of such property, it can hardly 
be disputed that it is open to the testator 
to appoint a guardian to manage it. 
Therefore, the conclusion come to in the 
case is right. The observations of the 
learned Judge that Hindu Law sanctions 
the appointment of a guardian receive no 
support from any citation made by him 
or from any authority to which we have 
been referred in the course of the argu- 
ment in this case, I am, therefore, not 
prepared to fi How the obiter dicta contained 
in that judgment. 

The next case very strongly relied upon 
by Mr. T. R. Rainachandra Aiyar is the 
decision of the Judicial Committee in ii’aj 
Lukhee T)ahea v. Gohool Cnunder Cht-wdUry 
(7). It was a case under the Dayabhaga 
Law, under which it was competent to a 
father to dispose of property notwithstanding 
the existence of sons. The suit was brought 
to set aside the alienation made by the 
widow's of one Quruprasad Sarma. The 
latter had executed a document in favour 


of the widows under which the alienees 
claimed that the widows had ample power 
of disposition. The ‘Judicial Committee 
came to the conclusion that the document 
conferred no rights of property on the 
widows. They regarded it as providing 
only "'a species of trust for management 
and tha| it did not interfere with the devolu- 
tion of the estate according to the ordinary 
law of suooec^sion under the Hindu Law.” 
¥ blowing this view, their Lordships of the 
Judicial Committee considered whether the 
disposition by the widows as managers of 
the property of Garuprasad’s sons was 
impeachable. It is clear from the facts that 
the question before the Committee did not 
relate to oo parcerary property or to the 
power of a Mitakshara father to appoint 
a testamentary guardian. Notwithstanding 
the argument of the learned Vakil for the 
respondents, I am urm’ole to see why a 
pet son who is competent to devise his pro- 
perty, whether to his own )*.liildren or to 
strangers, should not deal in his testament 
only with the right of management of that 
property. It is not necessary to validate 
such an appointment of a guardian or 
manager that the testament should make 
a gift of the property as well The right 
over property involves two definite rights, 
the right cf management and the right of 
enjoymen". A person may devise the right 
of management only by providing that his 
legal heirs shall have the benefit and advice 
of a person in whom the testator had con- 
fidence. That was really what happened in 
the Bengal case. Sir James Colville in 
delivering the judgment points out that 
the right of succession under the Hindu 
Law was not interfered with by the testator. 
I see nothing in the judgment of the 
Board in that case to warrant the con- 
tention that a person who cannot deal with 
a species of property by a testamentary 
document can devise the right of manage- 
ment over such property. Mahableshwar 
Krishnapa v. Bamchandra Mnngesk Kulkami 
(6) was the next case referred to. 1 cannot 
help saying ttiat the learned Judges have not 
correctly understood Bai Lukhee Dabea v. 
Gokool Chunder Ohowdhry (7) on which they 
base their conclusion; I feel constrained to 
differ from that decision. These are all 
the oases in the other High Courts. So 
far as Madras is concerned, the pre* 
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ponderanoe of authority is in favour of 
holding: that a Mitakshara father has no 
power to appoint a testamentary guardian to 
his son's property, a fcrtiori a Mitakshara 
manager has no power to appoint such a 
guardian. The first decision is Eanakmnbai 
MiidaUa/y. Ponnusami Mudaliar (fc), to which 
Mr. Justice Spencer was a party. Krishna 
Atyar v. Chakrapant (9) is to the same effect. 
In Alagappa Iyengar y, Mangathai Am* 
mangar (8) Mr. Justice Sadasiva Aiyar 
and Mr. Justice Moore came to the same 
conclusion. In Chidambaram Pillai v. Veer* 
appa iJhettiar ( 1 1 ) Mr. Justice Sadasiva Aiyar 
once again expressed the same view. Mr. 
Justice Spencer seems to think that the 
matter requites further consideration. The 
learned Judge does not give any definite 
opinion on the point at issue. Mr. T. R. 
Ramaohandra Aiyar attacked the view of 
Mr. Justice Sadasiva Aiyar on two points. 
1 do not think that the criticism really 
affects the main conclusion at which the 
learned Judge has arrived. It is true that 
his reference to Soobah Pirthee Jjal Jha 
V. Soobuh Doorgah Lai Jha (2), as a Daya- 
bhaga case is not quite accurate, and 
something may be said also against his 
reference to the Privy Council decision, but 
the principle enunciated by him has ray entire 
approval. 

Some other cases were referred to by 
Mr. T. R. Rimachandra Aiyar, viz.^ Sami 
How V. Eliavatha Bow (13) and 
Gharib* Ullah v. Khalak Singh ( » 2), 
In the first of these caMei the property 
dealt with wa.s the seif-acquired property 
of the testator. The second case has really 
no bearing upon the point. The learned 
Vakil referred to the enactments dealing 
with guardianship, viz.^ the Court of Wards 
Regulation, the Guardians and Wards Act 
and the Widows’ Re marriage Act, and con- 
tended that these legislative provisions 
preserve the right of a Hindu father to 
appoint a guardian. I do not think these 
Acts give any statutory authority for the 
appointment of a testamentary guardian in 
respect of oo- parcenary property. They 
only refer to cases in which such power 
of appointment is permissible under the 
law, for example, oases of self- acquired 
property in Madras or Dayabhaga pro- 
perty in Bengal. 

The case has been very fully argued by 
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the two learned Vakils, and my answer to 
the question referred to us is in the 
negative. 

M. c. P. 

Reference answered in the negative. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1728 
OK 1915. 

January 30, 191h. 

Present: — Mr. Justice Fletcher and Justioa 
Sir Shamsul Huda, Kt. 

AMBIKA OHARAN CHAKRAVARTY 
A;;d another — PLA lNTlFKi — APPELLANTS 
versus 

SARAT CHANDRA BASU and others 
— Defendants — Respondents. 

Clvit Procedure Code (Act V of 190^) ^ i f, XKl! r, 
1 — Withdrawal if sai.it^ leave for — Jiidgnientf statement 
lOy concerning point not. raieedy desirahilit g oj, 

A suit broiiglit to recover a jotc on tlio footing 
that it was a kaeml Jote was dismissed by the trial 
Court as well as by tlie Appellate Court on the 
ground that the Jote w'as not kacmi. The (luostion 
whether the plaintilTs liad acquired an oecupaucy 
right was l(?ft open by the ti*ial Court but tlie Appel- 
late Court, wliile alliruiing the decision of the trial 
C«.>urt, stated iu its judgment that if the i(iiestioii of 
occupancy right had been before it the plaintiff’s suit 
would be barred by 1 imitation: 

Held^ that the (piestion of limitation us well as of the 
right of ocoupaiicy should V)0 left open, as the plaintiffs 
might be prejuiiicod by the statfunont iu the judgment 
of the lower Appelhito ‘^>nrt in case tln*y broughr.a suit 
to enforce the rigiit of oecupaney. [p. ^ 14, col. ,2.] 

lirld, also, that the j)laintiffa could not be allowed 
to withdraw ihe suit with liberty to bring a frcali 
suit, [p 9 1 4, col. 2.J 

Appeal against the decree of the oub- 
ordinate Judge. 1st Court, Dacca, dated 
the 19th of April 19 i 5, affirming the decree of 
the Munsif, Ist Court, Manickganj, 
dated the 0th of February 1914. 

FACTS will appear from the judgment. 

Babu Vwarka Nath Ohuckerburtty (with him 
lAsJoxk Traihkhya Nath Ghcse)^ioT the Appel- 
lants. — All the defendants except one admit- 
ted the plaintiffs as kaemi jotedar, only the 
defendant No. 1 says that the plaintiffs* 
right is a non- transferable occupancy 
right. I submit under the circumstances 
the plaintiffs are entitled to get a decree as 
against the defendants who admit the 
kaemi right claimed by the plaintiffs. 
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riTLETCHEB, J. — You oan’t get that.] 

Caiiiiot a oo-sharer landlord grant a 
separate lease of his own share conferring 
a kaemi right upon the tenant, though the 
other CO sharers may not be willing to 
grant that right hut may be willing to 
grant a non-haemi right? In this case those 
co-sharer landlords who admit the plaintiffs’ 
kaemi right cannot be compelled to treat 
the plaintiffs as mere occupancy raiyats^ so 
as against them the plaintiffs are entitled 
to get a decree, though their suit might be 
dismissed as against the defendant No. i 
who denied the plaintiffs* kaemi interest. 
Furthermore I beg to submit that the 
lower Appellate Court was quite wrong 
in making the observation in the judgment 
that if my clients bad any occupancy right 
that right was barred by limitation This 
point was not in issue before that Coiit 
and no opinion ought to have been expressed 
on it, as such an opinion will seriously 
prejudice the plaintiffs in case they bring 
a suit to enforce their occupancy rights. 
Under the circumstances of this case 1 would 
at any rate ask your Lordships to grant 
permission to the plain iffs to withdraw 
the fruit with liberty to bring a fresh suit. 

Babu Joge>h Cf^under Boy (with him Babu 
Upendra Lai Uoy)^ for the Respondents. 
— The plaintiffs failed to prove the title on 
which they based their claim and the suit 
was rightly dismissed. There was no 
formal defect in the suit as it was framed, 
80 they cannot ask for permission to with- 
draw the suit. The tenancy was one and 
indivisible, so it cannot be split up by de- 
creeing the suit against the defendants who 
admit the plaintiffs’ kaemi right and dismiss- 
ing it against the others who do not make 
such an admission. 

JUDGMENT. 

Fletcher, J. — This appeal is preferred 
by the plaintiffs against the decision of the 
learned Subordinate Judge of Dacca 
affirming the decision of the Munsif at 
Manickganj. The suit was brought to 
recover a }ote on the footing that it was a 
kaemi jofe. The defendant No. 1 who is 
the landlord of l-6th of theio^e opposed the 
plaintiffs’ claim. He denied that the plaint- 
iffs had a kaemi interest and he stated 
that their predecessor had a temporary 
ordinary occupancy raiyaii jote. The 
first Court held that the iote was not 
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kaemi and left the question as to whether 
the plaintiffs had an occupancy right by 
recognition open. The lower Appellate 
Court agreed with the primary Court and 
stated that the question of oociip inoy right 
was not before the Court and then proceeded 
to state that, if it had been before the 
Court, the plaintiff.-*’ suit w.^s barred by 
limitation. Only two questions are urged 
in this appeal. First of all, that the plaint- 
iffs should have liberty to withdraw the 
whole suit. That clearly cannot be assented 
to The seomd point is that, if the plaint- 
iffs think fit to attempt to enforce in any 
subsequent proceeding this right of occu- 
pancy which was left open by the primary 
Court, they will be seriously prejudiced 
by the statement made by the learned 
Judge of the lower Appellate Court that, 
if that question had been before the Court, 
the learned Judge would have held that 
the plaintiffs* claim was barred by limita- 
tion. 1 think that this contention is sound. 
The plaintiffs, whether their rights are 
well founded or not on that claim, ought 
not to be prejudiced by a statement in this 
suit that, if that case had been before the 
Court, the Judge wowld have decided it 
against them on the ground of limitation. 
That would depend on a variety of ciroum- 
stances. It is not necessary for ns to 
express any opinion one way or the other. 
That question of limitation just as much 
as the question of the right of occupancy 
by recognition will be left open between the 
parties. The present appeal fails and 
must be dismissed with costs. 

SuAMSUL Hqda, J. — I agree. 

Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
Civil Rilferemgb No. 6 of 1917. 

May It), 1918. 

Present: -Sir Daniel Twomey, Kt., Chief 
Judge, Mr. Justice Ormond and Mr. 
Justice Pratt. 

MA THIN KYU— Applicant 
versus 

MG. BA THAIN alias JOHNNY OARBW— 
Respondent. 

Divorce Act (IV of 1869 ^, «. 10 -Divorce — Judicial 
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teparation-^Adtiltcry and cruelty after separation, 
effect of, 

A wife wlio has obtained judicial separation on 
the ground of her husband's adultery alone, is 
entitled to a dissolution of marriage on proof that 
her husband has again committed aaultory after the 
separation and has in addition been guilty of cruelty 
to her after the separation, [p. 9 16, col. 1.] 

Civil Referenoe made by the Divisional 
Judge, Mandalay, in Civil Suit No. 2 of 
1917. 

Mr. Shaw, for the Applioant. 

JUDGMENT. 

Twomby, C. J., and Ormond, J. — The peti- 
tioner and the respondent are both American 
Baptist Christians. The petitioner Ma Thin 
Kyu applied in 1914 for dissolution of her 
marriage with the respondent Mg. Ba Thaiii 
alias Johnny Carew on the ground of his 
adultery and desertion. Desertion was not 
proved, and the Court, therefore, granted 
only a deoree for judiaial separation. Sub- 
sequently the petitioner applied to the 
Magistrate for a maintenance order under 
the Criminal Procedure Code and the re- 
spondent was ordered to pay her R.s. 25 a 
month. She has received only Rs. 59 in all 
under that order. The petitioner’s attempts 
to recover the amount due to her were 
thwarted by the respondent, who resigned 
the salaried post that he held. Not content 
with this, the respondent went repeatedly 
to the petitioner’s house and abused her and 
threatened to kill her, his object being to 
prevent her from enforcing the maintenance 
order. The evidence shows that the respond- 
ent’s conduct has seriously afpsoted the peti- 
tioner’s health and caused a nervous break- 
down. in consequence of the respondent’s 
conduct the petitioner applied again for a 
dissolution of her marriage on the ground of 
his continued adultery coupled with cruelty. 
It is shown that the respondent has con- 
tinued to live in adultery with another 
woman since the time of the judicial separation, 
and as regards the alleged cruelty sub- 
sequent to the separation the learned Judge’s 
finding is that although no physical violence 
was used the respondent’s behaviour amounted 
to legal cruelty. The Divisional Judge, 
therefore, has granted a deoree for dissolu- 
tion of the marriage and this deoree now 
comes before us for consideration. 

The respondent did not oppose the petition 
in the Divisional Court and he does not 
appear in this Court, though he has been 


served with notice. There is no reason to 
suspect collusion. 

We see no reason to differ from the 
oonclnsioii of the Divisional Judge as regards 
the facts of the case. The continued adultery 
and the cruelty subsequent to the separation 
are well established. The only question that 
arises is one of law, namely, whether a wife 
who has obtained judicial separation on the 
ground of her husband’s adultery alone, is 
entitled to a dissolution of marriage on proof 
that her husband has again committed 
adultery after the separation and has in addi- 
tion been guilty of cruelty to her after the 
separation. The nearest English case that 
we can find is that of Oreen v. Oreen (1), 
in which a wife who had obtained a judicial 
separation on the ground of her husband’s 
adultery obtained a deoree nisi five years 
later on pooof of further adultery subsequent 
to the judicial separtitioh coupled with 
cruelty before the separation. The wife in 
her first petition in that case had not pleaded 
the cruelty and she asked only for a judicial 
separation in the first instance because she 
hoped that her husband would reform. 
Afterwards she abandoned the hope of his 
reformation, and asked for a dissolution of 
the marriage, and the Court then allowed 
her to revive the orqelty which she condoned 
in the first instance. Sir James Hannen 
remarked: **The husband by his adultery 
subsequent to the former deoree has com- 
mitted a fresh matrimonial offence, (for the 
decree of judicial separation is not to be 
considered as a license to commit adultery 
for the future), and for this offence, aggravat- 
ed by the previous cruelty, the wife has 
had no redress. If the failure of the 
petitioner to charge her husband with cruelty 
be regarded as equivalent to a forgiveness 
of it, still cruelty condoned is revived by 
subsequent adultery, and I can see no reason 
why the husband should be in a better 
position because he has already been guilty 
of a wrong which entitled the wife to 
relief.” 

The present case di&rs from the above 
inasmuch as there was no cruelty before 
the deoree for judicial separation and it is 
open to argument that the cruelty contemp- 
lated in the Divorce Law is cruelty com- 

(1) (1814) 48 L. J. Mat. 6; 8 ?. 121| 29 T. 261) 
21 W. R. 824. 
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mitted while the wife is actually livingr with 
the husband and that cruelty cannot be 
regarded as a matrimonial offence when 
they are living apart from one another under 
a decree of judicial separation. There is, 
however, no express authority to this effect, 
and we are at liberty as in the English 
case above cited to treat the cruelty of the 
husband after the judicial separation as an 
aggravation of the fresh matrimonial offence 
involved in the husband’s continued adultery. 
We, therefore, confirm the decree of the 
Divisional Court under section 17, Indian 
Divorce Act, 1869. 

Pratt, J.-I agree that the decree should be 
confirmed. It seems to mo that the facts of 
the present case are even stronger than in 
Green v. Green (1). Here there is not merely 
continued adultery after judicial separation, 
but subsequent cruelty as well. 

1 do not consider that adultery or cruelty 
on the part of the husband, when living 
away from his wife under judicial separation, 
can beheld not to be a matrimonial offence. 

To take this view would be practically to 
place the wife in a worse position, after she 
had obtained a decree of judicial separation 
on the ground of her husband’s misconduct, 
than she was before. 

Decree am finned. 


PATNA HIGH COURT. 

PiraT Civil Appeal No. 766 of 1917. 

April 15, 1918. 

Present : — Justice Sir AH Imam, Kt, 
DURGA PRASAD — Defendant 
Appellant 
versus 

liaja HAHIHAR PHASAD and others — 
Plaintiffs — Respondents. 

Record of ettlnj in. value of^Rremmpti&n — 

Evidence in rehuttal oj pi'Ci^umjdion. consideration of 
— Courts duty of. 

An entry in the Record of Rigl its merely raises u 
presumption as to its correctness, and wliere this 
presumption is sought to bo rebutted th(! Court must 
fiiliow by its judgment that it has considered tlie 
evidence on the record and tlien come to a distinct 
finding whether the evidence has or has not rebutted 
that presumption, [p. 917. col. I.] 

fecund appeal from a decision of the 


District JudgCi Patna, dated Ihe 23rd March 
1917, confirming that of the Munsif, Bihar. 

Messrs. Kulwant Sahap^ Purnendu Narain 
Singh, Stieswurdyal and Jagannath Pro sad, for 
the Appellant. 

Messrs. Ganesh DuU Singh and Oangadhar 
Das, for the Respondents. 

JUDGMENT.— The plaintiffs instituted this 
suit for recovery of rent in respect of 60 htghas 
of land situated in Mauza Singthu. The 
defendant resisted the claim on the ground 
that the land in question was “tirna lakhraf* 
and that he had never paid any rent to 
the maliks and that no .such rent was 
payable for this land. The learned Munsif 
of Bihar, who tried the suit, decided it in 
favour of the plaintiffs and gave them a 
decree at the rate of the iama claimed 
in the plaint. The defendant appealed to 
the learned District Judge of Patna, who 
dismissed it with costs. The present appeal 
is from the decision of the learned District 
Judge. 

It is contended on behalf of the defendant- 
appellant that the learned Judge did not 
apply his mind judicially to the evidence 
adduced on his behalf in rebuttal of the 
presumption arising from the Record of 
Rights. 

It appears that the land in question was 
recorded in the Record of Rights in the 
column which runs thus: '^darmiani haqiar kc 
taraf se adai honeke laeh lagan'^\ The lower 
Appellate Court has correctly construed 
this heading and has rightly come to the 
conclusion that the amount mentioned under 
this heading, namely, Rs. 37'8 0, is the 
amount which is the actual rental of the 
land in question. The learned Judge has 
also correctly construed Exhibit 3, which 
is a inohurrari deed, executed by defendant 
No. 1 in favour of defendant No. 2. Au 
examination of this deed clearly points out 
that there was some Government revenue 
payable on account of the 60 highas of land. 
I am, therefore, of opinion that on the con* 
struction of Exhibit 3 and on the construe* 
tion of the Record of Rights the lower 
Appellate Court has come to correct findings. 
The difficulty in this appeal, however, is that 
there is nothing in the judgment of the 
lower Appellate Court to show that the 
presumption that arises from the Record 
of Bights has been considered in the light 
of the evidence adduced by the defeudauta. 
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The learned Vakil, Mr Kulwanfc Sahay, 
appearing on behalf of the defendant-appellant 
urges that it was neoessary for the lower 
Appellate Court to have considered that 
evidence and then come to a distinct Gliding 
as to whether nr not that evidence had or 
had not rebutted the presumption that arises 
from the Record of Rights. The contention 
of the learned Vakil is supported by the 
decision given in Jjaloo Singh v. Tahhal Qope 
(1) and Vilan Singh v (^hoa Singh (2)- 

I accept the contention of the learned 
Vakil. The result is that the judgment and 
the decree of the lower Appellate Court 
are set aside and the case is remanded to 
the learned Judge for re- hearing and disposing 
of the appeal on arriving at a distinct Griding 
on the question as to whether the presump- 
tion arising from the Record of Rights has 
or has not been rebutted in the light of the 
evidence produced hy the defendants. Costa 
will follow the result. 

Game remanded, 

(1) 38 1ml. Cas. 81A; 1 P. L. W. 

(2) 42 Ind. Gas. 3!?7; 2 V. U W. 18?. 


CALCUTTA HIGH COURT. 

Appeal fkom Apf'bllate Decree No. 1101 
OF 1916. 

March 23, 1918. 

Present: — Mr. Justice Fletcher and Justice 
Sir Syed Shamsul Huda, Kt, 
KALAMUA KHADIM — Pr. iVTrrF — 

AvPBLLANT' 

r-rswa 

AMIR ALl KHALIFA — DEFEMJiiNr, and 
MAHMAD SAYAD — Plaintiff, No. 2 
— Respondents. 

Kjechtienlf if u’i for — Xotirr .sent through reginfcrcil 
vost — Proof of serriee of not iev -^Evidence irn'enAury. 

A noticH* to quit was s(3riti through rogistereil 
post. TliP posting was duly proved and the rogia- 
terci eiirelope wits producLMl in Court, with an 
endorsoment purporting to have boon mndo hy the 
postal peon stating that the luldroBsoe refused to 
accopt it: 

that though (he ovid^nc*' adduced as to the 
Bervic3 of the notice was not legally sufficient, the 
plaintiff’s suit for ejectment ou notice to quit should 
not have been dismissed on the ground iliat tho 
serriee of notice was not proved, but that the 


plaintiff should have been given fan opportunity to 
prove the iictuiil service of notice on the defendant, 
fp. 918, col. 2.J 

Appeal against the decree of the Sub- 
Judge of Assam Valley Districts, dated 
the 10th February 1916, reversing that of 
the Munsif, Gauhaii, dated the 16th 
February 1915. 

FACTS material to the report will appear 
from the following judgment of the lower 
Appellate Court; — 

^'This appeal arises out of a suit for eject- 
ment. The lower Court has passed a decree. 
It is assailed on several grounds. The 
Grst ground is that the service of notice 
to quit was not properly proved. It was 
proved by the production of the registered 
cover containing a notice to quit, with an 
endorsement on it of the postal peon that 
the addressee refused to receive it. It is 
argued that the mere production of this 
cover without calling the peon is not 
sufficient evidence of service as laid down 
in the High Court decision reported as 
Gohinda Chandra Saha v. Dwarka Nath Patita 
(1). It is, however, contended for the 
respondent, that this decision of the Calcutta 
High Court came out in the Weekly Notes of 
15th March 1915, while the case under appeal 
had been decided on 15th February 1915 
and the procedure then followed in serving 
notice was in accordance with the law 
laid down in the previous decision of the 
same High Court referred to in the 
judgment of the lower Court [Jogendro 
Chunder Ohose v. Dicarku Nath KarwAiknr 
0^)] and that the case should under 
the oiroumstanoes be sent on remand in 
order to give the plaintiff an opportunity to 
prove the service of notice in accordance 
with the law as laid down in the more 
recent decision of the High Court, Neither 
party could cite before me any decision 
of the High Cciirt as to what course should 
be followed in a case like this. 1 am 
inclined to think that the subsequent 
decision is a legal adjudication that the 
prior one was not law at the time it was 
made and that it was a mere mistake upon 
which the plaintiffs acted at their peril. 
1 Gnd, however, that the case of Jogendro 
Chunder Ghose v. Ewatka Nath Karmokar 

(1) 26 liid. Cas. 962; 19 C. W. N. 489; 20 0, L. J, 455 

(2) 16 C. 681 j 7 Ind. Dec. (n. s.) 1088* 
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(2) does not lay down the broad 
proposition that the mere prod action of a 
registered cover containing a notice with 
an endorsement on it that the addressee 
refused to receive it is snffioient service of 
notioei withont proving the truth of the 
endorsement in any way. Then there is the 
evidence of defendant in this case that 
no registered cover was tendered to him. 
Under the circumstances 1 think that the 
plaintiff’s suit must fail. It is not necessary 
to consider the other grounds of appeal. 
The appeal is accordingly decreed with 
costs and the plaintiff’s suit will (tand 
dismissed with costs.” 

Babu Prakas Chandra Majumdar, for the 
Appellant. — The appeal arises out of a suit 
for ejectment which has been dismissed 
by the lower Appellate Court on the 
ground that service of 'notice to quit’ sent 
through registered post has not been 
proved according to the procedure laid 
down in the case of Qohinda Chandra Saha 
V. Dwarka ^ath Patita (1). The hrst 
Court relying on the case of Jogendro 
Chunder Okose v. Dwarka Nath Karmokar (2), 
which has been followed in several other 
subsequent oases, held that notice to quit was 
duly served on the defendant. The ruling 
of Qohinda Chandra Saha v. Dwarka Nath 
Patita (1) came out in the Weekly Notes after 
the decision of the case the first Court; 
so the Court of Appeal below ought, under 
the oiroumstanoes, to have allowed the plain- 
tiff an opportunity to prove the endorse- 
ment of the postal peon on the cover. The 
correct procedure which the lower Appellate 
Court should have followed was either to 
allow the postal peon to be examined before 
it or to remand the case to the 6rst Court 
for the said purpose. 

Maulvi Nm-ud-din Ahmad, for the Re- 
spondents, submitted that when the lower 
Appellate Court has, by following the latest 
decision of this Court, held that the 
requisite notice has not been duly served , 
its decision is not liable to be set aside in 
second appeal. 

JUDGMENT. — This appeal must be 
allowed. The learned Subordinate Judge 
disagreeing with the Munsif has found that 
the plaintiff has failed to prove Fervioe of 
notice which was sent through registered 
post. The proof of the posting was duly 
given. The registered envelope was pro- 


duced in Court with an endorsement said 
to have been made by the postal peon, 
stating that the addressee refused to 
accept the letter. On that, the learned Judge 
purporting to act on a decision of this 
Court came to the conclusion that the 
service of the notice was not duly proved. 
Even assuming that the decision on which 
the learned Judge has relied says that, it 
is quite clear that on a point like this, when 
the appellant has got an earlier decision, of 
this Court in his favour which has been 
acted on on more than one occasion, he 
ought to have an opportunity of proving 
the service of the notice by producing 
other evidence. The case mu.st go back 
to the Court of first instance to be re heard 
as regards the actual service of the notice 
on the defendant. Cost will abide the result 
of the re-hearing by the Court of 6rst 
instance. 

Case remanded. 


LOWER BURMA CHIEF COURT. 

First Civil Appeal No. 1.5ij of 
March 19, 1918. 

Present : — Mr. Justice Ormond and 
Mr. Justice Pratt. 

D. BADRI DAS — Defendant — Appellant 
versus 

Tbe CHETTY firm of 0. A. M. K. and 

ANOTEKR RfSPON DENTS. 

Hegistration Act fXVl of 1908^, 8. 1*7 —Mortgage, 
equitable —Memorandum of securities handed over to 
mortgagee— Registration, whether necessary— Presidency 
Towns Insolvency Act (III of 1909J, s, 17 — Secured 
creditor, suit by, to realise security — Leave of Court, 
whether necessary, 

A document merely reciting what securities are 
handed over to an equitable mortgagee is a memo- 
randum and not a mortgage and does not require 
registration, [p. 919, col 1.] 

A secured creditor of an insolvent cun bring 
A suit to realise his soenritios without the leave 
of the Court under section 17 of tlie Presidency 
Towns Insolvency Act. [p. 919, ool. 1.] 

Appeal against the decree of the District 
Court, Toungoo, in Civil Regular No. 14 
of 1915. 

Mr. Bilimoria, for tbe Appellant. 

Mr. Connell, for Respondent No. 1. 
JUDGMENT. — The plaintiff Ghetty Firm 
O.A.M.K. of Rangoon sued Badri Dass dI 
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Toungoo and the Offioial Assignee as repre* 
senting the firm mark S.V.A.R. on an 
equitable sub-mortgage of the 2i^.h Sep- 
tember 1914. The plaintiff obtained a decree 
in the Distriot Court and Badri Dass now 
appeals. 

The Distriot Judge has oarefully oon- 
sidered all the facts. The defence raised 
one two legal points which we will now 
deal with : First, the equitable sub- mortgage 
was by the deposit of a mortgage-deed made 
by Badri Dass in favour of the S.V.A.R. 
Firm and the deposit was made by the 
mortgagee with the plaintiff in Rangoon. 
It was accompanied by a document Exhibit 
B and the question is whether that document 
i« merely a memorandum or whether it should 
be construed as a mortgage. That document 
merely recites what securities were handed 
over at that time to the plaintiff. We 
are satished that it is a memorandum and 
not a mortgage and, therefore, it does not 
require registration ; secondly, it is contended 
that the suit is not maintainable because no 
leave has been obtained under section 
17 of the Presidency Insolvency Act. The 
case of B, N. L ing v, H^ptullahhai JsmaiU 
,jee (1) is an authority to show that a secured 
creditor can bring a suit to realise his 
securities without the leave of the OfB 3 ial 
Assignee. The defence of Badri Dass on the 
facts is that he had paid up the balance 
due on this mortgage to S.V. A. R. and that 
he had not received notice of the equitable 
sub-mortgage. R^i. 10,0)0 was due on the 
mortgage by Badri Dass when this 
equitable sub-mortgage was made, i.e. on 
24th September 1914. He alleges that on 
the 4tb April 1915 he paid to Oodayappa, 
the agent of the S.V.A.R. Firm in Rangoon, 
Rs. 4,500 in cash and handed him over a 
promissory note on which Ra. 5,500 was due 
which had been executed by S.V.A.R. in 
favour of Lalchand Rakmull, who in turn 
had sold the note to Badri Dass’ uncle 
Hardyal and liability under it was taken 
over by Badri Dass. Beyond the entries in 
the book of Badri Dass and Hardyal there 
is no documentary evidence to support this 
settlement or payment to S.V.A.R. On 
previous occasions when Badri Diss had 
made payments i'\ respect of this mortgage 
such payments were endorsed on the mortgage, 
Oo this occasion he took no receipt and 

(1) 21 ludi Oas. 714; 33 B. 359; 15 Bom. L 939. 


be did not get back the mortgage- bond. 
His explanation of that is that when the 
mortgage was made in favour of S.V. A R. 
the title-deeds of the property were also 
handed to that firm and when this settlement 
was made in Rangoon the title-deeds were 
handed back but the mortgage-deed was in 
Toungoo; that Oodayappa gave him (Badri 
Dass) a letter to Vellasami, the agent of 
the S.V.A.R. Firm in Toungoo, directing 
him to hand over the mortgage-deed to Badri 
Dass. Badri Dass says he went to Tongoo 
and showed the letter to Vellasami, that 
Vellasami said he would give him the 
mortgage-deed and Badri Dass there- 
upon handed him the letter and Vellasami 
subsequently said he had lost the mortgage- 
deed. Bairi Dass, therefore, parted with the 
letter without receiving the mortgage-dfed. 
Vellasami and S.V.A.R. deny the whole 
of this story and it is almost impossible 
to believe that Badri Dass would have 
parted with that letter without reoeiving 
the mortgage-deed. No written demand 
was made for the mortgage deed until the 
10th May, more than a month later. The 
plaintiff allege.s that he gave notice to 
Badri Dass a day or two after the 24th 
September and that Badri Dass paid three 
instalments of interest to the plaintiff 
through one Perianan, the agent at Toungoo 
of the firm of C.R V.V.C.T. The plaintiff 
bad no branch at Toungoo and Perianan 
must have been known to Badri Dass as 
having no business connection with the 
S V.A.R. Firm Badri Dass alleges that he 
made these payments to Vellasami. Peria- 
nan alleges that they were made direct to 
him by Badri Dass on behalf of the plaint- 
iff. Perianan has entered two of these 
payments in a temporary loan account book 
and two letters are put in, Exhibits J and 
K, written by Perianan to the plaintiff 
explaining what arrangements Perianan had 
made with Badri Dass for the repayment 
of this mortgage. The Distriot Judge has 
disbelieved the case set up by Badri Dass 
and has believed the plaintiff’s case as 
to notice having been given to Badri Dasp. 
We agree with the view the District 
Judge has taken of the case. The appeal 
is dismissed and the plaintiff will have 
his costs asainst the appellant of this 
appeal. 


Appeal dismissedk 
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PATNA HIGH COURT. 

Civil Revision No. 258 of 1917. 

March 22, 1918. 

Pre^nt: — Mr. Jastioe Chapman and 
Mr. Jastioe Atkinson. 

RAQHU SINGH and others — Plaintiffs 
— Petitioneks 
t ersus 

USUF AIL AND others — Defendants — 
Opposite Party. 

Ihni/ftlf X. ir. P. a ml I'tvil ConrU 

Ai'i {Xll of I8S7>, .« 21 valued at mtne than- 

Ra. 5,000 — Appeal preferred fn TMsiricf Judifo - Jtirii:^ 
dirtioii^donscut of pnrfimt, ^idiether confers jurUdirt ion 
— Objection^ when to he taken. 

A suit for recovery of money on tlie basis of a 
mortgage valued at more than Hs. 5,000 was institnt- 
(^d in tho Court of t he Subordinate Jud^e who decreed 
it. v.r. parte and dismissed an application by the 
di'feiidaut. for re-heariiii; under Order TX, rule i:i, 
Civil Procedure Code. The defendant prefern d an 
appeal to the District Judge against the order dis- 
niisairighis application under Order TX, rule l.*l. The 
parties did not raise any ol)jection as to the juris- 
tliction of tho District Judge, who decreed the appeal: 

Held, (I) that under sfHttiou 21, clause («) of the 
Bengal, N. W. P. and Assam Civil Courts 
Act, the District Judge had no jurisdiction to c'liter- 
tain the appeal and his order was a nullitvj [j). 920, 
col. 2,] 

(2) that the fact that the plaiutiit did not. raise 
any objection as to jurisdiolion in the appeal did i»ot 
estop him from raising it b:*fore the High Court, 
inasmuch as where there is an inlierent want of 
juriadictioii, the eonsont of parties eamiot confer 
jurisdiction and objeetion can lie taken at any time, 
[p. 921, col. 1.] 

Where u Court has no inherent jurisdiction to try 
a case it cannot pronounce any decree and if it does 
pronouDCO n decree that decree is null and void. On 
tho other hand, if a t'ourt has jurisdiction and the 
law requires some preliminary conditions to bo 
observed aucillary to such jurisdiction being exercised, 
tho parties iiiny waive these conditions and in that 
event the jurisdiction cannot bo impeached on the 
ground of irregularity in the exercise of the Court’s 
jurisdiction, [p. P20, col. 2, J 

Application against an order of the Dis> 
trict Jadge, Monghyr, dated the 25th 
June 1917, setting aside that of the 
Additional Subordinate Jadge, Monghyr, 
dated the I4th April 1917. 

Mr. Purnendu N’arain Singh, R. B., for the 
Petitioners. 

Mr. Abani Dhushan Mukerii for Mr. Muharn^ 
mad Mustafa Khan, for the Opposite Party. 
JUDGMENT. 

Atkinson. J.-> This application comes be- 
fore us in revision seeking to set aside the 
order of the District Judge of Monghyr 
dated the 25th of June 1917. The facts 
out of which this application arises are that the 


ll9l 


plaintiffs, the petitioners before us, institut- 
ed a suit for recovery of money due 
on foot of a mortgage-bond, dated the 13th 
of September 1904; and for the purposes 
of Court-fee the suit was valued by the 
plaintiffs at Rs. 5,992-3'5. The case came 
on for hearing and was decreed e^r parte. 
An application was then made by the de- 
fendants to BCtt aside tbe ex parte decree 
under Order IX, rule 13 of the Code of Civil 
Procedure. The learned Subordinate Judge 
declined to set aside the ex parte decree 
and from that order there was an appeal 
to the District Judge. It is contended be- 
fore ns that the learned District Judge had 
no jurisdiction to entertain the appeal by 
virtue of the provisions uf section 21, clause 
(a) of the Civil Courts Act of 1887. That 
section provides that a District Judge shall 
have jurisdiction in first appeal where the 
value of the suit appealed from does not 
exceed Rs. 5,000. Here, it is conceded that 
the value of the suit exceeds Rs 5,000 and 
nearly R?. 6,000. Thus it is contended 
that the order of the learned District 
Judge is a nullity and is void. With that 
view we agree; and that view is amply 
supported by authority. The authorities 
may shortly be sumniarized to be that 
where a Court has no inherent jurisdiction 
to try a case it cannot pronounce any 
decree and if it does pronounce a decree 
that decree is null and void. On the other 
hand, if a Court has jurisdiction and the law 
requires some preliminary conditions to be 
observed ancillary to such jurisdiction being 
exercised, the parties may waive these con- 
ditions and in that event the jurisdiction 
cannot be impeached on the ground of 
irregularity in the exercise of the Court’s 
jurisdiction. The learned Yakil appearing 
on behalf of the petitioners has referred » 
us to the case of Lsdgard v. Bull (1) and 
at page 203 their Lordships of the Privy 
Council say: **Wben the Judge has no 
inherent jurissd lotion over the subject matter 
of a suit, the parties cannot by mutual 
consent convert it into a proper judicial 
process although they may constitute the 
Judge their arbiter and be bound by his 
decision on the merits when these are 
submitted to him.” I think that what 
their Lordships mean to lay down is 

(1) 9 A. 191; 13 I. A. 134; 4 Bar. P. C. J. 741; 5 Ind. 
Dec. (n. 8.) 561. 
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that where the parties agree to sabmit 
their differenoes to a particular persoii who 
has uo iurisdiotioti as a Judge that then 
they are bound by the decision of that 
arbiter to whom they submit for determina- 
tion the matter in dispute between them. 
But where a Court has no inherent 
jurisdiction the consent of parties cannot 
give jurisdiction. That proposition has 
never been denied. The learned Vakil for 
the defendants has endeavoured to argue 
that the plaintiffs, not having raised the 
question of jurisdiction before the learned 
District Judge when the application was 
before him, are estopped from doing so at 
this stage. In my opinion, there is no 
foundation for, or substance in, this argu- 
ment. I think that at page 384 of the 
latest edition of Woodroffe’s Code of Civil 
Procedure a correct summary of the law 
is to be found, where it is stated as fol- 
lows: — 

A party can only appeal when so allowed 
by Statute; and it i.s only the Court to which 
jurisdiction is given to entertain an appeal 
in a particular matter which can determine 
it And where there is inherent incom- 
petency in a Court, it has been held that 
objection can be taken at any time and that 
consent cannot confer jurisdiction”. 

Two cases have been referred to by the 
learned Vakil fnr the defendant. One is Jose 
Antonio Barreto /V. Francisco Antonio Hodrigues 
(2). That case i.s clearly distinguishable 
on its facts, bccau'-e in that case the 
learned Judges were not dealing with the 
general proposition of law with which we 
are concerned. The only question in that 
case was as to the determination of the 
market value of a certain property for the 
purposes of establishing jurisdiction and 
it was held that as neither party raised 
any question as to want of jurisdiction cn 
the part of the Court which tried the case, 
they mu^t he taken to have admitted that 
the market value of the property in suit 
was below Rs. 5,000. That case was 
essentially different from the present case. 
The second case relied upon hy the learned 
Vakil for the defendant is Djyaram Jagjivan 
V. Govardkandas Daynram (8). That 
case seems to be a very strong ca^e becau.e 

(•2) 7 Ind. Cas. 950; 35 B. 24; 12 Bom. L. B. 7l2. 

(8) 28 B. 458; 6 Bom. L. B. 462. 


the learned Judges there admitted that 
the Court had no jurisdiction; but they 
declined to interfere on the ground that 
the plaintiff to whom relief was granted 
by the lower Appellate Court would, if the 
application was allowed, be obliged to 
bring a suit to establish the right which 
he claimed to the property in dispute after 
the expiry of the period of limitation 
within which he was entitled to bring 
that suit. 1 cannot follow the reasoning 
of the judgment of the learned Judges in 
that case. It seems to me to be quite 
inconsistent with the principles laid down 
in the Civil Procedure Code. In my 
opinion, the learned District Judge in the 
case with which we are dealing had no 
inherent jurisdiction to hear the appeal and 
that his judgment is, therefore, illegal and 
must be set aside. I would, therefore, 
allow this application and set aside the order 
of the learned Judge, dated the 25tli of 
June 1917. There will be no order as to 
costs. 

Chapman, J.— J agree. 

A jyplicaiion allowed. 


CALCUTTA HIGH COURT. 

Appeal PROM Appellate Decree No. 1929 
OF 1915. 

February 18, 1918. 

Present: — Mr, Justice Richardson and Mr. 

Justice Walmsley. 

KHETRA NATH MANDAL and othehs- 
Defendants — Appellants 
versus 

MAHOMED ALLA RAKHA and others 
— Plaintiffs- Respondents, 

Ecidoicc Act if of .s. Sr*- -Evidence, adniisaihi’- 

tity of—Certi(irtf copies of 'papers of partition under 
Refjiilation XIX of 1814, trhethcr admissible. 

Ccrtifif'd copies of the papers in tlio CoHeetorate, 
which prima Jade appear io bo the record of a parti* 
lion made in a proceeding under Regulation XIX of 
IS 1 4 between the predeoesBorK of the partlcB to a suit, 
are good and adniiBsible evidtnice, quite apart from 
anything contained in seel ion 35 of the Evidence 
Act. [p. 923, enl. 1.1 

Appeal against the decree of the District 
Jndge, Birbhnm, dated the ^8tb 
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April 1915, reversing that of the Munaif, 
let Court at Rampurhat, dated the 26th 
March 1914. 

Dr. Divarka Nath Mitter and Babn Bebendra 
Nath Mandal, for the Appellants. 

Babus Ram Chandra Majumdar and 
Nagendra Nath Ghosh, for the Respondents. 

JUDGMENT. 

Richardson, J. — This second appeal is 
preferred by the defendants in a suit in 
ejeotment. The suit relates to a tank 
claimed by the piaintifFs as appertaining to 
an estate No. 718 of the Birbhum Colleoto- 
rate, their title to which as patnidars has 
now been oonoluaively established. As to 
the question of limitation, there are 
materials on the record to support the 
District Judge’s finding that the plaintiffs’ 
predeoessor-in- interest was in possession of 
the tank within 12 years of the institu- 
tion of the suit. That finding, therefore, 
is also conclusive. 

The only question for our consideration 
is whether the learned District Judge’s 
further finding that this disputed tank 
does in fact appertain to Estate No. 718 
does or does not ret-t on evidence which 
is admissible in law. 

It is common ground that in the year 
1852 there was a partition of the lands 
common to four revenue paying estates of 
which the present Estate No. 718wasono. 
The partition was carried out, as the 
parties also agree, under Regulation XIX 
of 1814. That Regulation related to the 
partition of estates paying revenue to 
Government. The law on the subject is 
now contained in the Estates Partition 

Act of 1897 (Bengal Act V of 1897) which 
superseded and repealed a previous Act 
of the year 1876. 

In dealing with this part of the case, 
the District Judge has founded himself 
mainly, if not entirely, on certified copies 
of certain chittas and a map produced 
by the plaintiffs. The learned Pleader 
for the defendants contends that those 
papers are not evidence and are not within 
section 35 of the Evidence Act. In 
support of that contention he has cited 
the oases of Perma Rou v. Kishtn Roy t l) 
and Nanda Lai Pathah v. Channrpi t Das (2). 

(1) 26 0. 90; 13 Tnd. Dec. (k. b.) 61. 

(2) 18 Ind. Cas. 143; 17 C. L. J. 462; 17 C. W. N. 
779. 


The latter of these two oases rests on the 
former and that case again rests on the 
earlier case of Mohi Chowdhry v. Dhtro 
Misrain (3). 

In all three oases the papers were 
apparently papers prepared by a Govern- 
ment official in the course of proceedings 
taken under the Act of 1876. In none 
of the oases, however, did the question 
arise in a contest between rival claim- 
ants to the Zemindari or proprietary 
title. 

In Mnhi Chaudhry's case (3) the question 
was the amount of rent payable by a 
tenant whose name appeared in the 
hatwara papers. In Perma Uoy^s rn$e (1) 
the contesting parties were rival tenants 
and in Nanda Lai Pathak's case (2) they 
were landlords and persons olHiming 
possession under a rent-free title. 

The distinction to which I have adverted 
between oases in which the parties to 
the dispute are parties claiming under the 
partition and other oases is clearly vital. 
Reference may be made to Gopal Ohunder 
Shnha v. Modhuh Ghunder Saha (4) which 
was decided in 1873. There again the contest 
was between persons claiming as tenants 
and it was said : *The hatwara was 
between the Zemindars: it is not binding in 
any way upon the raiyafs, and any state- 
ments made in (he hatwara chittas are 
no evidence as against the parties to this 
suit.” 

It may be observed in passing that the 
law has been differently and more broadly 
laid down under the Act of 1897. In 
Janki Dobey v. Kirtarath Roy (5) it was 
held that hatwara papers were admis- 
sible in evidence for the purpose of 
proving the amount of rent payablb by a 
tenant. No express reference is made to 
section 35 of the Evidence Act, but 
stress is laid on the similarity of the 
procedure prescribed by Chapter Yl to 
the procedure laid down in the Bengal 
Tenancy Act for the preparation of a Record 
of Rights. 

In the present case the controversy 
arises between persons claiming as pro- 
prietors or standing in the shoes of the 

(3) 6 0. L. R. 139. 

(4) 21 W. E. 29. 

(6) 4 IncU Gas. 816; 18 C. 03k 
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proprietors. The prooeediugs under the 
Regulation were proceed ings to which 
admittedly the plaintiffs’ predecessor in* 
interest and the defendants’ predeoessor- 
in-interest were parties. The chitta^ are 
not signed, but the map to which they 
relate purports to be signed by a Deputy 
Collector and the words which follow his 
name imply that he was attached to the 
western Survey Division. According to the 
procedure laid down in the Regulation, 
the division of the common lands among 
the different estates was first to be made 
by an Amin on the spot. The Amin v\as 
to prepare certain papers and transmit them 
to the Collector under section 18 Under 
section 19, the Collector was required to 
examine the papers submitted by the 
Amin and after hearing the parties to 
draw nut a paper of partition. He was 
then to give the parties 5 days within 
which to make objections. If no objec- 
tions were made (and there is no sugges* 
tion that any were made in this case) 
the next step was to put the parties in 
provisional possession of the lands attached 
to them respectively. The paper of parti- 
tion was then to be forwarded to the Board 
of Hevenue or to the Board of Commis- 
sioners for conHrmation. 

It is said that the documents produced 
may be merely the chittas and map 
prepared by the Amin on the shop, but 
that is hardly consistent with the signature 
of the Deputy Collector nn the map, to 
which the chitUs are an index. Then 
it is said that it is not shown that the 
partition as confirmed by any superior 
Revenue Authority. Lapse of time, how 
ever, and the absence of any dispute at 
the time requiring settlement by such 
authority may account for the order of 
confirmation not being forthcoming. 

The copies produced are copies of papers 
in the Colleotorate. The map is authenti- 
cated by a Deputy Collector. Frima 
facie the papers appear to me to be the 
record of the partition which was in fact 
made and made in a proceeding between 
the predecessors* in interest of the present 
parties. If so the certified copies produced 
are good and admissible evidence, quite 
apart from anything in section 35 of the 
Evidence Aet^ 


The Commissioner appointed to make a 
local enquiry reported that according to 
the map in question the tank was included 
within Estate No. 718 and that report 
has been adopted by the learned District 
Judge. 

In my opinion the appeal must be dis« 
missed with costs. 

Walmsley, J. — I agree. 

Appeal dismikeed. 


LOWER BURMA CHIEF COURT. 
Second Civil Appeal No. 25 CF 19i6. 
March 13, 1918. 

Present: — Sir Daniel Twomey, Kt., Chief 
Judge, and Mr. Justice Maung Kin. 

U AWBATHA — Appellant 
versus 

U THU DATHANA and others - 

ilBSPONDKNT.^. 

Hmldhist l-\‘clesinsf{cal Lav:, ^jiiesfiotis oj — 

ViriAya — Atthagai ha. 

QuestiouH oi* J{ii(ldhi.st. Ecclesiastical Luw which 
come before the Civil Courts must be determined 
not mf?roly V)y thi* canonical text of the A'inaya, a. e., 
the Palidaw, but (ho Attlmgfitha and other commen. 
taries must also be cousidt'red and the provisions of 
the Dharnmatluit.s sliould also taken into account 
ns throwing a valuable ligliion the established custom 
of the country, [p. U23, col. 2.] 

Mr. Wiltshire, for the Appellant. 

Mr. May Onng, for the Respondents. 

JUDGMENT. — It is agreed in this case 
that the decrees of the lower Courts must 
be set aside and that the case must be 
remanded to the District Court in view of 
the decisioTi of the Full Bench in Civil 
Reference No. 1 of 1916. According to 
that decision it is clear that questions of 
Buddhist Ecclesiastical Law which come 
before the Civil Courts must be determined 
not merely by the canonical text of the 
Vinaya, »>., the Palidaw, but that the 
Attbagatha and other commentaries must 
also be considered and the provisions of the 
Dhammathats should also be taken into ac- 
count 88 throwing a valuable light on the es- 
tablished custom of the country. The Upper 
Burma ruling Nga Fo Thin v. U Thi Hla (1), 

(l)23Tiid. Cas. 157;U. B. Li, (1910-13)1,188; 7 

Bur. L. T. 27. 
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on which the judgments of the lower Courts 
are based, proceeded entirely on the canonical 
texts, and the decision of the learned 
Additional Judicial Commissioner as to a 
gift by a monk of a monastery and site requires 
re-consideration in the light of Civil Re- 
ference No. 1 of 1916. 

The decrees of the lower Courts are set aside 
and the suit is remanded to the District 
Court for disposal in accordance with the 
above remarks under Order XLl, rule 2.‘1. 
The District Judge will re-determine the pre- 
liminary issue and any other questions of 
Buddhist Ecclesiastical Law that arise in this 
case, paying regard to the commentarie'; and 
Dhammathats as well as the canonical text 
of the Vinaya. 

A certificate will be granted for the 
refund of the Court-fee on the memorandum 
of appeal under section 13, Court Fees Act. 

Costs of this appeal will follow the 
final result. 

Case remanded. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 186 ok 1915. 

January 30, 1918. 

Present: — Sir Henry Rattigan, Kt., Chief 
Judge, and Mr. Justice LeRossignol. 
MUHAMMAD YAR and others- Plaintiffs 
— Appellants 
versus 

Malik UMAR HAYAT KHAN and others 
— Respondents. 

iUistom — — Sistvr and sinter' a son — HondaJs 

of Deoaaly Tahnll Bhera^ District Slaftifur. 

Among (Jniidals of Maii/n Deowal, Tehsil lUiera, 
District Slialqnir, a sister siuTcods to Llic propoj*ty 
loft by her broUior inth(Mi)>s(‘nC(* of Ins oolhitorals. 
[p. Di5, col. 2. 1 

It is too ])iv>:idand swooping a iiropositicm that a 
sister and a sister’s son cnmiot luidcr any cireuin. 
stances be regarded as heirs jiroiierty in cases 
governed by the gcMieral eiistoinary law of 
province. The onus is on tlieiii to prove their right 
of succession as against iimir and possibly even 
remote collaterals, but in the abseuc*c of any agnatic 
heirs, their right to succeed is preferable to the rights 
of the proprietary body or (government, especially 
in villages which are not homogeneous and are com- 
posed of proprietors belonging tt> diffenMit religions, 
diff€?reiit castes and different ( ribos | p. 9:^0, col. ’J. j 

First appeal from the decree of the Senior 
Subordinate Judge, Shahpur, at Sargodha, 


dated the 23pd of November 1914, decreeing 
the claim on payment of Re. 10,830-S*0. 

Mr. Mukand Lai Puri, for the Appellants. 

Mr. NanakGhand and Lala Madan Chand, 
for the Respondents. 

JUDHMENT.— On the Ist May 1913. 
Ztada Gondal sold 439 kanals of land, to- 
gether with the site of a dilapidated 
house situated in Monza Deowal, 
Tahsil Bhera, to Malik Muhammad Umar 
Hayat Khan for Rs. 12,0o0. the sale-deed 
being duly registered on 13th May 1913. 
On the 5th May 1914 one Palhu, a pro- 
prietor of Mauza Deowal, brought a suit 
against the vendor and the vendee for pre- 
emption of the property sold, basing his 
claim on hia being a co-sharer in a joint 
holding and a proprietor in the village. 
He alleged that the price entered in the 
sale-deed had been entered mala fide and 
that the real market value was approximately 
R^. 5,509. 

On the 12 th May 1914 Musammaf 
\Yallan, the sister of Ziada, and her son, 
Salehon, brought, another suit for pre-emption 
and claimed that their right of pre-emption 
was superior to that of Palhu, inasmuch 
as their claim fell within section 15 (a) 
and {h) ''thirdly'' of the Punjab Pre-emption 
Act, 1913. They expressed their readiness 
to pay the full amount entered in the 
sale-deed. Palhu was impleaded as a defend- 
ant in the second suit and Salehon and 
Musamrnat Wallan were inpleaded as defend- 
ants in Palhu’.s suit. Ziada admitted that 
he had received full consideration for the 
sale and the vendee acknowledged the rights 
of pre-emption both of Palhu and of Salehon 
and Musammat Wallan and he claimed that 
the full consideration for the sale had been 
paid to the vendor in good faith. 

Palhu in his plaint, and in his 
written statement in answer to the suit by 
the rival pre-eraptors, based his claim simply 
on the facts that he was a oo-«harer and 
a proprietor in the village and he himself 
never alleged that he was collateral of the 
vendor. At a later stage of the proceedings, 
however, hi« Pleader on his behalf vaguely 
stated that he was a collateral though he 
could not state in what degree. 

The Subordinate Judge by his ()rder 
passed on the 5bh November 1914 dismissed 
both suits on the ground that Musammat 
Wallan and Salehon had failed to prove 
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that they were by custom entitled to inherit 
the vendor’s property and, therefore, could 
not claim the rig:h; to pre empt the land in suit, 
while Palhu’s claim was dismissed 
on the ground that he bad failed to prove 
that he was a collateral. Immediately after 
pronouncing judgment the Subordinate 
Judge appended a "note” to the effect that 
he had omitted to consider Palhu’s claim 
as a oo-eharer. He, therefore, issued notice 
to the parties to show cause why the 
mistake made by him in his judgment should 
not be rectiBed. After hearing the parties 
the Subordinate Judge reviewed his previous 
judgment and on the 23rd November 1914 
decided that Palhu had a right to pre-empt 
the land on the ground claimed by him. 
He thereafter found on issue No. 4 that 
Rs. 11,360 out of the total consideration 
of Rs. 12,000 had been duly proved to have 
been paid to the vendor but that as the whole 
amount had not been paid, it was necessary 
to consider the m&rket value of the property. 
Por this purpose he appointed a Pleader who 
lived near the village as local Oommissionar, 
and the latter after inspecting the land and 
recording evidence reported that the market 
value of the land was Rs. 98 per higha. 
Accepting this valuation and allowing Rs. 75 
for the sile of the house, the learned Sub- 
ordinate Judge held the total amount pay- 
able by Falhu was Rs. 10,830-8-0. He accord- 
ingly dismissed the suit of Musammat Wallau 
and Salehon with costs and granted Palhu 
a decree for possession of the property 
conditional on his payingRs. 10,b30-8 0to the 
vendor within one month, failing such pay- 
ment the suit to stand dismissed with costs. 
He further directed that Palhn’s costs should 
be borne by the vendor and the vendee equally 
and that the Rs. 140, which according to 
the sale -deed had to be paid to a previous 
mortgagee and which had not in fact been 
paid up to date, should be paid by Palhu. 
From this decree both the vendee and 
Salehon and Musammat Wallan have pre- 
ferred appeals to this Court, making Palhu 
respondent in each case. 

After hearing arguments by Messrs. 
Nanak Chand, Mukand Lai Puri and Madan 
Chand, we 6nd ourselves unable to agree 
with the view taken by the Subordinate 
Judge as regards the claim of Musammat 
Wallan and her son, Salehon. It has been 
pssertdd, and is not denied, that with the 


possible exception of Palhu, there is no 
other collateral of Ziada in existence and 
Palhn’s claim to be a collateral has in no 
sense been established. The pedigree table 
set out at page 4 of the printed paper-book 
in First Appeal No. 186 of 1915 makes 
it quite clear that Palhu’s family is 
entirely distinct from Zfada’s and that 
Palhu’s father acquired property in the 
village by purchase after the settlement. 
We cannot assent to the broad and 
sweeping proposition that a sister and a 
sister’s son cannot under any circum- 
stances be regarded as heirs to property in 
oases governed by the general customary 
law of this province. No doubt the onus 
is on a sister or a sister's son to prove 
their right of succession as against near 
and possibly even remote collaterals, but 
in the absence of any agnatic heirs their 
rights to succeed appears to ns to be pre- 
ferable to the righs of the proprietary 
body or Clovernment, especially in villages 
which are not homogeneous and are com- 
posed, as Mauza Deowal is, of proprietors 
belonging to different religions, different 
castes and different tribes. Our conclusions 
are supported by the remarks of Robert- 
son nnd Maude, JJ., in Sheran v. Musammat 
Sharman (1) and of Chatter jee and Johnstone, 
.IJ., in Batlu v. GnrByal (2). We accordingly 
hold in the peculiar circumstances of the 
present case that Musammat VVallan and 
her son would be entitled to inherit Ziada’s 
property in the event of his decease and 
that they are consequently entitled to a right 
of pre-emption superior to that of Palhu. 
We, therefore, accept their appeal and 
reversing the decree of the Subordinate 
Judge we grant Musammat Wallan and 
Salehon a decree for possession of the 
property in suit on payment within three 
months from this date of the full con- 
sideration entered in the sale- deed, m., 
Rs. 12,000, they having expressed their 
willingness to pay that amount in full. 
Id default of Musammat Wallan and 
Salehon paying the said amount within 
the time speci6ed, Palhu will be entitled 
to pre empt the land on payment of the 
said amount within six months from this 
date. We have directed that Palhu shall 

(1) 117 P. tt. 1001; 182 P. L. R. 1901, 

(2) 95 V. 11. 1905; 47 P b, R. 10C;5. 
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pay the full amount of Rp. 12,000, be- 
cause we are satisfied that the vendee 
actually paid the full consideratinn to the 
extent of Rs. ll.SGO and that he under- 
took liability for the Rj. 110 due to 
the previous mortgagee. It is quite pos- 
sible that by some arrangement between 
Ziada and the defendant’s servants or 
agents the sum of Rs. 500 was 
allowed by Ziada to be retained by such 
servants or agents, but this fact cannot 
affect the question whether the vendee 
himself actually paid the vendor the full 
amount. Having regard to all the 
circumstances of the case we are of opinion 
that the parties may well be left to pay 
their own costs in this Court and we 
direct accordingly. 

The result is that we accept the appeal of 
Musammat Wallan and Salehon and also the 
appeal of Malik Muhammad Umar Hayat 

Khan. , 

Appeal accepted. 


LOWER BURMA CHIEF COURT. 

First Civil Appbal No. 153 op 1016. 

February 12, 1918. 

Present: — Mr. Justice Ormond. 

U ZAYAHTA — Plaiktiff — Appellast 
versus 

U NAGA — Rkspondekt. 

Transfer of Property Act (/T o/ 18^2), 123 Gift 

]l(.gitftratwn-~Buddhist Law, Banncse—Heligum.s gift, 

whether requires I egistralion. 

liurmeHe Buddhist religious guts are not exempted 
from the operation of section 123 of the Transfer 
of Property Act. Therefore, a gift or dedication of a 
Kyaung is not valid unless registered, [p. 927, col. 2; 
p. 928, col. 1.] 

Mr. May Oung, for the Appellant. 

Mr Villay for the Respondent. 

JUDGMENT. 

Tvvomet, 0. J.— This was a suit for 
possession of a certain pweea Kyaung and 
site forming part of a Kyaungtaik at 
Moulmein. In paragraph No. 1 of the plaint 
the plaintiff claimed that the whole 
Kyaungtaik within the specified boundaries, 
known as Dammayon Kyaungtaik, belonged 
to him according to the Buddhist Ecclesi- 
astical Iiaw, in other words, he claimed the 
property as presiding Pongyi Taik ok or 


Kyaung ding in succession to the former 
Pongyi U Eindasara who is referred to in 
the proceedings as the leper Pongyi. U 
Eindasara died from 7 to 12 years be- 
fore the suit, which was filed in July 1915. 
The plaintiff was a pupil of Eindasara 
and states that in 1263 i?. that is 

about 1901, U Eindasara went through 
the ceremony known as dirithantaki with 
him. The effect of this ceremony whs to 
admit the plaintiff to joint ownership of 
the Kyaungtaik with U Eindasara, sc that 
on IT Eindasarar’s death the plaintiff would 
become the sole Taik-ok. The plaintiff 
states that after he had succeeded U Ein- 
dasara on the latter’s death he in turn 
admitted another Pongyi U Wunna to 
jo nt ownership with him by the dawithan^ 
taka method. He afterwards left U Wunna 
in sole charge and went to Rangoon to 
study. During his absence the puc^a 
Kyaung building which had been begun 
in Eindasara’s time was completed by 
the lay donors and these laymen de- 
dicated it to U Wunna in the plaintiff’s 
absence. Subsequently while the plaintiff 
was still absent from Monlmein, U WunriA 
c isoarded the yellow robe and went into the 
world, but just before doing so he made over 
the newly built Pucca Kyaung to another 
Pongyi, namely, his uncle U Nagathe defend- 
ant. When the plaintiff came back and tried 
to eject U Nags, the latter instituted proceed- 
ings under the Criminal Procedure Code and 
successfully resisted the plaintiff, who 
thereupon brought this suit against him 
for possession of the brick Kyaung. 

Plaintiff’s first witness U Atbaba gives 
evidence as to the dvcithantaka ceremony 
between Eindasara and the plaintiff 
Zayanta. The 2nd and 3rd witnesses 
give evidence as to the latter dwithantaka 
ceremony between Zayanta and Wunna.* 
The evidence shows that Eindasara pre- 
sided over the Kyaungtaik up to his 
death. The actual Kyaung that he oc- 
cupied, first by himself and afterwards 
with Zayanta, was a wooden building on 
the site of the Pucca building now in 
dispute and this woeden building has been 
removed and re-erected at another spot 
within the Kyaungdaik. The plaintiff says 
that this wooden building had been given 
to Eindasara by another Pongyi by a 
document, but there is no other evidence 
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on this point, Ma Hlaing, P. W. No. 4, an 
a?ed woman who was one of the supporters 
of the Kyanngtaik, states that when 
Eindasara died, the supporters telegraphed 
to Zayanta the plaintiff, v^ho was then 
absent in Mandalay; that Zayanta then 
oame and presided over the Kyaungtaik in 
suooession to Eindasara and that no one 
raised any objection, but as Zayanta 
wanted to go away temporarily to 
continue his studies he invited another 
Pongyi Wunna to take charge of the 
Kyaungtaik in his absence. The defend- 
ant Naga’s witness U Zarita also says 
that [Eindasara was head Pongyi, t. e., 
Taik-ok, and that afterwards the plaintifE 
*'invited Wunna to come to the small 
Kyaung, t. e. the old wooden Kyaung and 
then went away.’’ Subaequenty when the 
brick Kyaung was about to be dedicated 
**U Wunna went to Rangoon to call the 
plaintiff, i. e., presumably for the purpose 
of receiving the dedication, but he refused 
to come.” This witness admits having 
heard that Eindasara and th<:> plaintiff had 
performed the dwithantaka ceremony and 
the defendant’s witness No. 8 Mg. Po Te 
also states that Eindasara presided in the 
Kyaungtaik and that plaintiff presided after 
Eindasara’s death. 

The evidence as to the dwithantaka 
ceremony between Eindasara and Zayanta 
is not rebutted and there is no reason to 
disbelieve it, except that it was not relied upon 
by Zayanta or mentioned by him in the crimi- 
nal proceedings under section 145, Code of 
Civil Procedure. Put even apart from that 
alleged ceremony the fact that Zayanta 
succeeded Eindasara as presiding Pon- 
gyi of the Kyaungtaik appears even from 
the evidence of the defendant’s own wit- 
nesses. It is shown by this evidence also 
that the defendant Naga’s donor Wunna 
had originally come to the Kyaungtaik on 
the invitation of the plaintiff Zayanta 
and there is, therefore, all the more reason 
for believing the statements of the plaintiff 
and his witnesses as to the dwithantaka 
ceremony between Zayanta and Wunna. 

It is proved that the brick building 
was dedicated to Wunna during Zayanta’s 
absence without a registered document. 
The defendant Naga’s claim rests on an 
unregistered document of transfer written 
by Wunna on the day he discarded the 
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yellow robe. The transfer was invalid for 
want of a registered document. But 
though Naga’s title is defective he is in 
possession and cannot be ejected unless 
the plaintiff is held to have proved his 
title. It is clear, however, that the 
plaintiff has proved it. Whatever may 
have been the effect of the two dwUhan> 
taka ceremonies, the evidence establishes 
that Zayanta became presiding Pongyi or 
Taik-ok in succession to Eindasara and 
in that capacity he obtained control over 
the whole Kyaungtaik. The brick Kyaung 
built within the Kyaungtaik was dedicated 
to Wunna but Wunna was either sub- 
orflinate to Zayanta as Taik ok or else he 
was joint owner with Zayanta by virtue 
of the dwithantaka ceremony. Wunna on 
discarding the yellow rohe disappeared 
and his evidence was not forthcoming. 
Even if we assume that Wnnr.a himself in 
whose name the brick Kyaung was dedicated 
could have resisted a claim by Zayanta 
for possession, it must be held that the 
defendant Naga who merely claims under 
an invalid transfer from this ex- Pongyi 
has no title to oppose to the plaintiff’s 
claim as presiding Pongyi of the whole 
Kyaungtaik. But it must be observed 
that the gift of the brick Kyaung to 

Wunna by the lay builders also appears 
to have been inoperative for want of 
a registered instrument under section 123 
of the Transfer of Property Act, which 
was in force in Moulmein at the time of 
the dedication. 

The Bistrict Judge confused dwithantaka 
with withathagaha which have nothing in 
common except that they are both Pali 
words. He also lost sight of the fact 

that the plaintiff was claiming as presiding 
Pongyi of the whole Kyaungtaik and he, 
therefore, attached undud importance to the 
fact that neither the plaintiff nor his 
predecessor Eindasara had ever lived in 
the new brick building in suit. He 
treated the gift of the brick Kyaung to 

Wunna and the transfer by Wunna to 

the defendant Naga as valid transfers 
overlooking the absence in each case of 
a registered instrument. The District 
Court’s decision is clearly wrong and I 
will set it aside and grant the plaintiff 
a decree for possession as prayed, with 
costs in both Courts. 
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The defendant should be ordered to 
pay to Government Rs. 630, namely, the 
amount of Court- fees which would have 
been paid by the plaintiff- appellant if he 
had not been permitted to sue and to 
appeal as a pauper. 

Ormond, J. — The evidence shows that the 
plaintiff was the head monk of the 
monastery after U Eindasara’s death in 1907 
or 1908. The Kyaungr in dispute was complet- 
ed in 1908 or 1909, after the death of 
Eindasara, and was dedicated to U Wunna 
who was then actinsr as head monk during 
the plaintiff’s absence in Rangoon, and who 
was joint head monk with the plaintiff. 

The plaintiff claims possession of the 
Kyaung by virtue of being the head monk 
and also under a dwithantaka made between 
himself and U Wnuna. The defendant’s 
title rests upon a gift of the Kyaung made 
to him by U Wunna in 1911 or 1912. 

No gift of the Kyaung could be made 
until the Kyaung had been built. It was 
not completed until 1 908 or 1909, i. e., after 
section 123 of the Transfer of Property had 
been extended to Moulraeio. Burmese Bud- 
dhist religious gifts are not excepted from 
the operation of that section and as none 
of the alleged gifts of this Kyaung were 
effected by a registered document, each of 
these gifts was void; namely, the gift or dedi- 
cation of the Kyaung in favour of U Wiinna 
by the lay donors, the gift of a joint share 
in the Kyaung by U Wunna to the plaintiff 
under dwithantaka and tho gift of the 
Kyaung by U Wunna to the defendant, 

U Wunna, therefore, acquired no title to 
the Kyaung, except as joint head monk 
with the plaintiff ; and U Wunna had no 
right to hand over the Kyaung to the defend- 
ant without the plaintiff’s consent. 

The Kyaung, having been built on monastery 
land, must be taken to be an addition to the 
monastery property and the plaintiff as 
head monk of the monastery is entitled 
to possession. I concur in the order passed 
by the learned Chief Judge. 

Order set aside. 


PATNA HIGH COURT. 

Sboond Civil Appeal No. 159 or 1918. 

February 4, 1918. 

Present'. — Mr. Justice Roe. 

Mnsainmat BIBI KULSUM — Plaintifk — 
Appellant 
versus 

SYED MUHAMMAD HAMID and others 
— Dependants — Respondents. 

Court t'res Act {Vf I of 1870), .*«. 7, cL (v) (a) — Suit 
for in)sscii.Hion o7i of rnokairari deed --Court'frr 

juiftablf* — Mokarrari IcasCy whrthrr haul 

A siiifi for possession nf iiniiiovtiiible property on 
tli(? basis of a nwkarrttri least* is jjiirely one for 
possession of iiniuoveiiblt* property within the 
meaning t)f section?, clause (/’J of tlio Court Kees 
Act . [p, 929, col. 1.] 

A uiokarrari lease of a detinite share in a revenue- 
paying estate is hiticl within the iMcaning of section 
7, clause 5 of ilie Court Kees Act. [p. 929, col. 2 i 

FACTS,— One Nurul Hasan was the pro- 
prietor of the entire 16- annas of Mou/a 
Badrabad. He was the husband of Musammat 
Walihau, the mother of the plaintiff and the 
defendants Nos. 2 and 3. To satisfy a mort- 
gage decree held by one Goubar Ali against 
Badrabad, Nurul Hasan executed a 
perpetual Mokarrari deed on 22nd August 
1892 in favour of Musammat Walihan in 
respect of the entire 16 annas of Badra- 
bad and a share in another village and 
put her in possession of the pioperty. In 
execution of a money decree against Nurul 
Hasan, the village Badrabad was subse- 
quently sold and wan purchased by Goubar 
Ali. Goubar Ali in his own turn sold the 
village to defendant No, 2, who mortgaged 
it to defendant No, 1. Defendant No. 1 
having obtained a decree on the basis 
of his mortgage put Badrabrd to sale and 
purchased it and got delivery of possession 
on 22nd December 1914. The plaintiff, 
who was one of the heirs of Musammat 
Walihan, brought the present suit claiming 
the following reliefs : — 

1. It may be declared that out of the 
entire 16 annas of Mouz% Badrabad 
detailed at the foot of the plaint 5 annas 
4 pies is the permanent Mokarrari interest 
of the plaintiff and that her possession 
over the said Mokarrari may bo oon6rmed. 

2. If in any way the plaintiff be 
considered or proved to bo out of possession 
of the Mokarrari and defendant No. 1 be 
proved or considered to be in possession or 
if the plaintiff be dispossessed after the 
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institation of the suit the plaintifP may be 
pat in posaession of the subject-matter in 
dispute and defendant No, 1 or any other 
contesting defendant may be dispossessed and 
mesne profits may be awarded to the plaintiff. 

The plaintiff valued the subjeot-niatter 
in dispute at Rs. 1,025 for jarisdiotion 
but paid Court-fees on ten times the 
Government Revenue. The trial Court 
as well as the District Judge dismissed 
the suit. The plaintiff preferred a second 
appeal in the High t onrt and paid the 
Court fees on ten times the Government 
Revei.ue as she had done in the Courts 
below. 

The Stamp Reporter submitted that the 
suit was for a declaratory decree with a 
oonfiequential relief and, therefore, ad valorem 
Court-fee should have been paid under 
section 7 iiv) (c) of the Court Fees Act. He 
relied on Dinobundhoo Chotrdhry v. Raj Mohitiee 
Chowdhrain (1), Bohunv yiissa Bihea v. 
Kureemoonusa Rhatcoiii^), Pirya Dosy. Vilayat 
Khan (3), Besides, he submitted that the 
suit was one for possession of lease- hold 
property. Lease-hold property was not an 
estate within the meaning of section 7 
(v). Therefore, the Court-fee payable was 
on the value of the subject-matter and 
not on ten times the Government Revenue. 
He relied on Rain Ekhal Singh v. Baldeo 
Singh (4). 

The Taxing Ofifioer agreed with the 
submission of the Stamp Reporter and 
referred the case to the Taxing Judge for 
decision. 

Mr. Muhani7nad Ishfaq, for the Appellant. 

ORDER.— I do not think any declaratory 
decree was necessary in this case. The 
suit is purely one for possession of immove- 
able property. The Mokarrari deed relied 
upon is merely the document of title on 
which the suit is based. 

With regard to the second part of the 
reference the decision in Ram Ekhal Singh 
V. Baldeo Singh (4) and the two oases qnoted 
in that decision, tnrzand Aii v. Mohanth 
Lai Surt (5) and Ram Ro,j Tewan v. 

(J) « ». L. K. App. 32i 16 W. tt. 213. 

(2) 19 W. R. 17. 

(3) 22 A. 38A at p. im; A, W. N. (lf:( 0) UV; 9 Itul. 
Dec. (n. b.) 1291. 

(4) 26 Ind. Cas. 607; 19 C. L. J. 418. 

(5) 82 0. 268. 


Qirnandan Bhagat (t>), are authority for the 
proposition that suits for occupancy rights 
and rights of Ryots holding at fixed rates 
do not come within the fint clause of 
section 7, clause fr) of the Court Fees 
Act. Habibul Hossnn y, Mahomed Reza (7) 
is authority for the proposition that a 
Mokarrari lease of a definite share in a 
revenue-paying estate is land within the 
meaning of this clause. With the latter 
decision I agree. The appeal may, there- 
fore, be admitted as correctly stamped. 

Order accordingly, 

(6) 16 A. 6i^;A. W. N. (1892) 240; 7 Tud. Dec. 

(x. s ) 757. , V 

(7) 8 C. 192; 10 0. L. K. 3«i5; 4 Ind. Dec. (n. b.) 
123. 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1099 
OF 1916. 

April 19, 1918. 

jFrese/i/:— Al r. Justice Fletcher and Justice 
Sir Shamsul Hnda, Kt. 

GOBINDA HOTA and on his death his 
heirs and Lkcial Representatives — 
Principal Dependant No. 1 — Appellants 
versns 

KRISTAPADA SINGHA BABU and 

OTH E RS — Re 8 PONDE NTS. 

Laudhml and tenant— A cerd ion to tenancy hy 
formation of chui* in river — Tenant, nyhts of— Bengal 
Allnvion ond Diluvioo Rrynlation {XI 0 / 1826;, u. 4, 
snb-r. *,4 ) — Alluvion and dtlnrton, 

Liiodg which have gradually accreted to a mnkar- 
rari holding, forming a rhnr in a small shallow river 
cannot he claimed by the Zemindar as a portion 
0 / his khim votit but belong to the tenant subject; 
to the ])nyincnt of additional rent in respect thereof, 
[p. 930, col. 2.] , ^ 

Appeal Bgaiuflt the decree of the District 
Judge, Banknra, dated the 28rd of December 
1915, modifying that of the Munsif, 
Khatra, dated the 7th of September 1917. 
FACTS appear from the judgment. 

Babu Narendra Nath Chowdhury, on behalf 
of the Appellant— The Court of first 
instance relied upon a decision in Itamjan Alt 
V. Maharam Alt Rhondkar (1) and it was 
disouHsed by the learned District Judge 
in the Court of Appeal. But there is a 
Full Bench case in Gourhari Kaiburto v. 
Bhola Kaiburto (2), the facts in which are 


(1) 26 I«fl. Cas. 406. v x, x 

(2) 21 0. 233; 10 lud. Dec. (.v, ti.) /87 (J’. B.). 
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exactly the aame as here and the deoisioii 
is in my favour. In Begulation XI of 
section 4, clause (4), in case of shallow 
rivers the hed is the property of individual 
proprietors and where churs are formed 
in the beds of such rivers, those can be 
occupied by proprietors of lands adja* 
cent to them but in ease of navigable rivers 
the bed belongs to the Government. Many 
ooii dieting rnlingB are set at rest by this 
Full Bench ruling. Referred to Eajendra Nath 
Ray V. Nanda Lai Guha (3). 

Babu Jogesh Ghunder Roy (with him Babu 
Kshitish Ghunder Neogy), for the Respondents, 
contended that the preamble of the Regulation 
XI of lb’25 8 a 3 /s that this Regulation applies 
only to navigable rivers. All the oases which 
support the other aide are not exactly to the 
point. The river always is the properly of 
the landlord. 

[Fletcher, J. — Yes, but he will only get 
additional rent for the land thus formed.] 

The question is where the river itself is 
admittedly the properly of the landlord, 
whether section 4, clause (4), of Regula- 
tion XI of 1825 will ^pply in this case. 
I submit in such oases it does not apply. 
It is only in oases of navigable rivers 
where the bed belongs to the Grovemmerit 
and not to private individuals that section 
4, clause (4), of Regulation XI of 1825 
applies and Mr. Justice Holm wood’s view 
in Ramgan All v. Maharam Ali Khondkar 
(1) applies, but not to the present case 
where the river is shallow and admittedly 
the pioperty of the owner. None of the 
oases referred to by my friend refer to non* 
navigable rivers. 

JUDGMENT. 

Fletcbek, J. — This is an appeal by the 
defendant No. 1 against the decision of the 
learned District Judge of Bankura, revers« 
ing the decision of the Munsif of Khatra. 
The plaintiff sued for possession of certain 
chur lands. The defence of the tenant, the 
defendant No. 1, was that these lands were 
gradual accretions to his holding and, 
therefore, although he might be liable to 
pay additional rent, the plaintiff was not 
entitled to eject him. The case in the 
lower Appellate Court quite clearly pro- 
ceeded on the footing that the defendant 


No. 1 had got a Mukarrari holding. That 
quite clear from the judgment of the learned 
District Judge. It is much too late now 
for the plaintiff to raise the case that the 
holding is not a Mukarrari one. He ought 
to have raised it when the case was decided 
in the Courts below. The real point is this: 
The learned Judge of the lower Appellate 
Court has found that these lands are 
gradual accretions to the lands of the defend- 
ant No. 1 forming a chnr in a small and 
shallow river and, therefore, according to 
the learned Judge’s view on the words of 
section 4, sub* section (4) of the Bengal 
Alluvion and Diluvion Regulation (Regula- 
tion XI of 1S25), the defendant No. 1 
wa.s not entitled to the accreted lands, 
but the same formed a portion of the 
khas patit of the Zemindar, In support of 
that view the learned Judge reliid on the 
decision of the Court of Uolmwood and 
Chapman, JJ., in the case of Rumjan AU v. 
Maharam AU Khondkar (1). That case, in my 
opinion, is clearly opposed to the decision of 
the Full Bench of this Court in the case of 
Gouthari Kaibnrto v. Bhola Eaihurto (2). 

notice in the oase decided by Holm wood 
and Chapman, JJ., that the Full Bench 
decision was not cited to them. It seems 
to be quite clear that the view that the 
learned Judges took of sub-section (4) of 
section 4 of Regulation XI of 1825, where 
it mentions that the chur thrown up in a 
small and shallow river should belong to 
the proprietor of the bed of the river 
subject to the provisions stated in the first 
clause of section 4, was that wbat was 
intended was not a protection only of the 
Government revenue, but that the Zemindar 
or the proprietor acquired the chur 
dubjeot to the rights of the tenure-holders 
and the subordinate tenure-boldere as 
mentioned in the first sub-seotion to section 
4. 1 am unable to agree with the conclusion 
arrived at by the learned District Judge 
in this case. The appeal must, therefore, 
be allowed, the decree of the learned 
District Judge set aside and the decree 
passed by the Munsif restored with oosts 
both here and in the Court of Appeal below, 
Shausul Huda, j. — agree. 

Appeal allowed. 


(3) Iad.fCaB. 977j 18 0.lW.|N.[ia06j 19 0. L. J. 
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LOWER BtJRMA CHIEF COURT. 

First Civil Appeal No. 36 op 1917, 
January 30, 1918. 

Present: — Sir Daniel Twomey, Kt., Chief 
Jadfre, and Mr. Justice Ormond. 

HARDUM SINDH and another— 
Plaintiffs — Appellants 
versus 

MG, PO HTU AND another — Defendants — 
Respondents. 

Consfnichoii of doc fiment —Sole or morigage'^Con- 
sidcrufion^ nou- payment oJ\ effect oi, 

Whoro a documont is in the form of an outrijf^lit 
salo, Ihe oxocutaiifc is procludod from showing that 
it is in fact a mortgage? but he is entitled to show 
that tlie consideration Jias not been paid, and ho is 
oiititlod to retain possession until tlic consideration 
is paid. 

Mr. Anklesaria^ for the Appellants. 

Mr. Doctor, for the Respondents. 

JUDGMENT. — By a registered deed of 
the 8th Deoember 1915 the defendant 
oonveyed to the plaintiff the land in suit 
for Rs. 5,450. The land was let out to 
tenants. The plaintiff sued for possession 
and for a deolaration that he was the 
absolute owner. The defenca was that 
the transaction of 8th Deoember 1915 was 
a henami transaction entered into in order 
to defeat creditors of the defendant and 
that the defendant was entitled to rely 
upon that defence inasmuch as the fraud 
was not carried out. 

Plaintiff in his plaint states that the 
oonsideration for this sale consisted of an 
undertaking to redeem a certain mortgage 
of Rs. 2,000 on this land, a payment of 
Rs. 1,620 made to the defendant personally 
on the 14th November 1915, two payments 
of Rs. 900, Rs. 630 respectively both 
made on the 2ud Deoember 1915 at the 
reciuest of the defendant to two judgment- 
oreditors of his, and a payment of Rs. 300 
on the 7th Deoember in respeoc of interest 
due on the above mortgage, making in all 
Bs. 5,450. The payments of Rs. 900, 
Bs. 650 and Rs. 300 are admitted but the 
defendant states that he re-paid the Rs. 900 
in the following Tabodwe through his 
tenants, one of whom says be gave 600 
baskets to the plaintiff’s son and the other 
300 baskets. An issue was raised as to 
whether these items forming the oonsidera* 
tion for the purchase were actually paid 
by the plaintiff. The District Judge found 
l^at Rs. 1,620 had not been paid. He 
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also found that the defendant had not 
re-paid the Bs. 900. We agree with the 
District Judge in those findings. The 
evidence as to the re payment of the Bs. 900 
is extremely scanty and if the transac* 
tion of 8th Decern W 1915 was in fact a 
mortgage, as the District Judge seems to 
think, it is improbable that the defendant 
would re-pay so soon after the mortgage 
was taken. On the other hand, if it was 
an outright sale there would be no debt 
to be re-paid. The document being in the 
from of an outright sale, the defendant is 
precluded from showing that it was in 
fact a mortgage, but he is entitled to show 
that the consideration has not been paid. 
The plaintiff states that the Bs, 1,620 was 
paid on the 14th November at a time 
when the defendant appears to have been 
under arrest for a debt, in which case the 
money could not have been paid at the 
plaintiff’s house. The plaintiff says that 
on the 14th November the price of the 
land was arranged ; he was to redeem 
the mortgage and to pay only the balance 
to the defendant and he paid this curious 
sum of Rs. 1,620 on that date, i, e., long 
before be could possibly know the amounts 
that would be due under the decrees that 
he subsequently paid off for the defendant. 
The plaintiff took no receipt from the de- 
fendant for this alleged payment of Rs. 1,620 
but he took the trouble to call three 
witnesses to testify to the payment. We 
think it very improbable that the plaintiff 
would have paid so large a sum without 
taking a receipt so long before the docu- 
ment was executed, and we agree with 
the District Judge in his comment as to 
the absence of the Thugyi and other 
respectable witnesses at the time of the 
alleged payment. We find as a fact that 
that payment was not made. The question 
then arises, should we in this appeal grant 
the plaintiff a decree postponing possession 
until be has paid the balance of the considera- 
tion. 

Two oases have been cited as authorities 
to show that the seller is entitled to retain 
possession until the consideration is paid. 
These are Umedmal Moiiram v. Dam bin 
Dhondiba (1) and Subrahmania Apyar y. 

(I) 2 B. 647; 3 Ind. Jur. 119; 1 Ind. Dec. (n.. i.) 
T87. 
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Poovan (2). It is true that defendant did 
not raise this question as an alternative 
defence bur. he does so in the memorandum 
of appeal. An issue was raised and 
determined as to whether these items 
forming the consideration had been paid, 
and seeing that those facts have been fully 
gone into and determined we think we 
should give such relief as is warranted by 
the facts proved. 

The decree of the lower Court is modified 
and there will be a decree for the plaintiff 
for possession upon his paying Rs. l/i'JO 
to the credit of the defendant into Court 
(District Court) within three months from 
this date. 

The defendant did not raise the point 
in the lower Court on which his appeal 
has succeeded and, therefore, he is not 
entitled to costs on that amount. On the 
other hand the respondent has been 
successful in this appeal on the ques- 
tion of the transaction being benami. The 
respondent is, therefore, entitled to his 
costs to that extent in this appeal, i,e,, the 
difference between the value of the appeal 
and Rs. 1,G20. The order as to the costs 
in the District Court will stand good. 

Decree modified. 

(2) 27 M. 28. 


PUNJAB CHIEF COURT, 

Civil Revision Petition No. 4:;8 of 1916. 
April 26. 1918. 

Present', — Mr, Justice Scott-Smith. 
FIRM, RAM GOPAL-KANHIA LAL— 
Plaintiffs — Petitioners 
ttrsus 

NAHAIN DAS and others — Defendants 
— Respondents. 

Civil Procedure Code (Act V «/190^*^, O. F, r. 15, 
0 . XXX, r. 3 — Muniin, nhether a member of family — 
jyirection by Court to issue notice to party artd his 
p eadc'i — Service on party's miiuim, whether sufficient, 
A.niunim is not a member of the family of his em- 
ployer within the meaning of Order V, rule 15, Civil 
Procedure Code [p. 932, col. 2; p. 933, col. l.J 
In a suit for recoveiy of money the Court directed 
that notice should issue to the parties and thoir 
Pleaders that they should attend on a certain date. 
It appeared that uotico was served on the 


plaintiff’s Pleader, but one was served upon the 
muuim of the plaintiff’s firm. The plaintiff not having 
appeared on the date fixed the hiiil was dismisBed in 
dofaiilt: 

Held, that inasmuch us the Court actually directed 
that the notices i^hould be served upon the plaintiffs 
themselves us well as upon their Pleaders, the service 
on tlio muntin, even if he was the person having the 
et)nlrol or iiianagemciit of t lie plaintiff’s business, was 
not suttieient and that tho Court had no power to 
dismiss the suit for default, [p. 933, col. 1,] 

Petition, for revision of the order of the 
Additional District Judge, Delhi, dated 
the 25th February 1916, affirming that of 
the Subordinate Judge, 2nd Class, Delhi, 
dated the 15th December 1915, rejecting 
application for restoration of the case 
dismissed in default on 5th October 1915. 

Lala Moll Sagar^ R. S., for the Petitioners. 

Lala llama Nand, for Mr. Haq Nawaz^ for 
the Respondents. 

J IT DOME NT. — The plaintiffs-potitioners* 
suit was dismissed in default on the 5th 
October 1915 in the presence of the defend- 
ants* Counsel. An application for resto* 
ration of the case to the pending file was 
rejected and an appeal to the District 
Judge from this order of rejection having 
been dismissed, the plaintiffs have come 
up to this Court on the revision side. 

It is urged on their behalf that when 
the case was transferred from the Court 
of the Munsif to that of the Subordinate 
Judge, they received no intimation of the 
date fixed by the Subordinate Judge for 
proceeding with it. It appears that on 
the 11th August 1915 the Court directed 
that notice should issue to the parties 
and their Pleaders that they should attend 
on the 5th of October. No notice was 
served on plaintiffs* Pleader but one was 
served upon the munim of plaintiffs* firm. 
It is contended on behalf of the petitioners 
that a munim is not a recognised 
agent within the meaning of Order IIP, 
rule 2, Civil Procedure Code. Even if he 
was a manager of the plaintiffs' business, 
be would not he his recognised agent 
within the meaning of clause (fc) of rule (2), 
because the plaintiffs themselves reside in 
Delhi, i, e., within the local limits of the 
jurisdiction of the Court, Order V, which 
deals with the issue and service of sum- 
mons, is also referred to and it is pointed out 
that a summons directed to a person cannot 
be served upon his munim and that a munim 
is not a member of the family withi^ 
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the meaning of Order Y, rule 15. This 
contention is correct. But on behalf of 
the respondents it is contended that the 
plaintiffs are a firm and that the provi* 
sions of Order XXX, rule 3, Civil Pro- 
cedure Code, as to the service of summons 
apply. Rule *1 provides that where persons 
are sued as partners in the name of their 
firm, the summons shall be served either: — 

(rt) Upon any one or more of the 
partners, or (b) at the principal place at 
which the partnership business is carried 
on within British India upon any person 
having, at the time of service, the control or 
management of the partnership business 
there, as the Court may direct. 

In ray opinion the service on the 
munimy even if he was the person having the 
control or management of the partnership 
business in Delhi, was not sufficient, because 
the Court actually directed that the notices 
should be served upon the plaintiffs them- 
selves as well as upon their Pleader. 
The lower Appellate Court says: *'lt is 
extraordinary that an application should 
have been made next day to restore the 
case if plaintiffs had no notice.'' The 
reason why an application was made on 
the next day has been satisfactorily 
explained in an affidavit filed in this Court 
by the plaintiffs’ Pleader. 1 must hold 
that plaintiffs were never served in 
accordance with law with notice that the 
case would bo heard on the 5th of October 
1915. 

I, therefore, allow the revision, and set 
aside the order of the lower Courts, 
rejecting plaintiffs' application and also 
the order of dismissal of the hth of 
October 19 15, and direct tboi the first 
Court shall proceed with the trial of the 
case in aooordaiioe with law. Costs in this 
Court and the lower Appellate Court will 
be costs in the case. 

Itevision allo^mL 


CALCUTTA HIGH COURT. 

Appeal from Appellate Decree No. 1354 
OF 1916. 

April 19, 1918. 

Present: Justioe Fletcher and Jnstioe 
Sir Shamf^ul Huda, Kr. 

JAG AN NATH MARWARl and others— 
Plaintiffs— Appellants 
versus 

EAST INDIAN RAILWAY COMPANY— 
Dependant — Respondent. 

Carriage of goods — Hriilway Coynpanij^ wficlhffr hound 
to ro-iiwiyh goods and girt* eertijicnte of shortage-^ 
Consignee's refusal io take deli venj-~ Damage to goods 
after refusal^ liaUilihj for. 

A Railway Cv>mpany is wot bound to ro-weigli the 
goods and give* a certificate of shortage on the 
demand of the consignee. If the consignee refuses 
to take deliver}' on the Company declining to re* 
Aveigli the goods and give a oertilicato of shortage, 
the goods r(nnain at his risk so that- any deterioration 
or <laniag(‘ caused to t-lie goods after the date of his 
refusfd to take deliverv falls on liiin. [p. 93i, cols. 1 
A' 2.] 

Appeal against the decree of the District 
Judge, Burdwan, dated the 16th of March 
1916, reversing that of the Subordinate 
Judge, 2nd Court of that District, dated the 
7th of December 1914', 

FACTS appear from the judgment, 

Babu Surendra Nath Ohosal, on behalf 
of the Appellants. — The goods having 
been booked at railway risk the Company 
is bound to recoup me, the consignee, for the 
loss caused by its wilful negligence on 
account of the damage for shortage in 
weight caused by the delay of the Com- 
pany’s servant in weighing the goods and 
giving delivery. And all these have been 
found by the trial Csurt. The question is, 
can the Company give me less than the 
price that I am entitled to get. Plaintiffs 
claimed re- weighing on their own scales 
but this was refused . The Railway Company 
was bound to re-weigh the goods under 
these circumstances as has been held in 
several oases of this Court, or at least they 
must give ns a certificate of shortage. 
Janki Das v. Bengal Nagpur Railway Company 
( 1 ) and Ram josh Agarwala v. Indian General 
Navigation and Ry, Co., Ltd. (2) were cited. 

Mr. Langford James (with him Babu 
Amhica Pado Ghowdhury)^ for the Respondent, 
urged that under those decisions the Cora* 
pany could not be called upon to re weigh 

<1) 13 Ind. Cas. 609j 16 0. W. N. 356* 15 C. L. J, 

211 . 

(2) 41 lud. Cas. aWi 22 C. W. N. 810. 
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the goods. Those two oases oited rather 
go against my friend instead of helping 
him. Even in oases of railway risk, the Coni' 
pany is not bound to re- weigh. The plaint- 
iff refused to take delivery in proper time 
and as suoh he was in default and the 
case being so, the goods were at his risk 
and be and he alone is liable for any 
loss or damage to the goods after that date. 
The Company cannot be liable for the loss 
or damage. 

JUDGMENT. 

Fletcher, J. — This is an appeal by the 
plaintiff against the decision of the learned 
District Judge of Bard wan, dated the 18th 
March 1916, reversing the decision of the 
learned Subordinate Judge of the same 
place. The plaintiff sued to recover 
damages for breach by the defendant 
Railway Company of a contract to carry 
and deliver to him certain bags of grain. 
The goods were admittedly consigned to the 
Company and they arrived at the destina- 
tion and apparently five bags were found 
in a stack in a torn condition. Thereupon, 
the plaintiff set up the case that he wa.s 
entitled to have the goods re-weighed and 
to receive a eerti6oate of shortage, and 
apparently he set up the case that he was 
entitled to have the goods re- weighed on 
his scales and not on the weighbridge of 
the defendant Company. The defendant 
Company through their servants refused to 
assent to the demands of the plaintiff. 
Thereupon, the plaintiff refused to taka 
delivery and the goods were left in the 
custody of the Railway Company. After 
sometime, having served proper notices, 
the Railway Company sold the goods by 
auction and having deducted their charges 
paid the balance into Court to the credit 
of the plaintiff. The first point that the 
plaintiff must establish in a case like this 
is that the Railway Company committed a 
breach of their contract by refusing to 
have the goods re weighed and to give a 
certificate of shortage in the manner 
demanded by the plaintiff. No authority 
has been given to us by the plaintiff show- 
ing that the Railway Company were under 
a liability to re- weigh the goods or to give 
a certificate of shortage On the other 
hand, two cases have been cited to ns that 
are exactly in point, namely, the case of. 
Janhi Das y« Nofpur Matlway <7o?a* 


pany (1) and the case of Jiatnjash Agar* 
wala V. Indian General Navigation and 
Railway Co. Ltd, (2), a very recent decision 
of Chatter jee and Newbonld, JJ. Both 
these cases decide that the Railway Com- 
pany is not under a liability to re- weigh the 
goods or to give a oerti6oate of shortage. If 
that is so, then, when the plaintiff refused 
to take delivery except these conditions 
were complied with, he was in default and 
both under the terms of the contract and 
under the terms of the general law, the 
plaintiff being in default, the goods were 
at his risk and any deterioration or damage 
suffered to the goods after that date fell 
on the plaintiff. That being so, it is quite 
clear that the plaintiff cannot sue to 
recover damages for that loss. The case, 
to my mind, is clearly covered by authority. 

It has been suggested by the Railway 
Company in their cross-appeal that the 
evidence does not support a partial award 
of damages that has been made by the 
learned Judge and that the only amount 
that the plaintiff can recover on the facts 
established in this case is the actual 
amount for which the goods were sold 
less the Company’s charges for warehousing, 
and costs of sale and other similar matters. 
The Railway Campany, however, at our 
suggestion, have not pressed their cross- 
appeal and we, therefore, need not consider 
whether the award made by the learned 
District Judge can or ought to be reduced. 
The plaintiff, in my opinion, having regard 
to the decisions of this Court, has not been 
able to establish that the railway ad minis- 
tration is liable for any larger amount 
than that awarded by the lower Appellate 
Court. The present appeal, therefore, 
fails and must be dismissed. The cross- 
appeal is also dismissed. We make no 
order as to costs either in the appeal or in 
the cross- appeal. 

Shamsul Huda, J. — I agree. 

Appeal dismissed. 
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LOWER BURMA CHIEF COURT. 
Misoellaneoos Civil Appeal No. 24 of 1917. 

January 21, 1918. 

Present : — Sir Daniel Twomey, Kt., Chief 
Judge, and Mr. Justice Ormond. 

SHWB YIN — Appellant 
versus 

MA ON AND another — Respondents. 

Probate aiid Administration Act (V of 18SU, «. 23 
^Letters of Administration^ (jranf of—Riral applicants 
— Procedure. 

VVhoro rival applicants apply for Le!!tt(5rs of 
Administration one of whom is admittedly entitled 
to a share in the estate under section 23 of the 
Probate and Administration Act and the status of 
the others is disputed, the Court should grant Letters 
of Administration to the heir whoso status is 
admitted. 

Mr. J, R. Das, for the Appellant. 

Mr, N, N, Burjorjee, for the Respondents. 

JUDGMENT. — The appellant, Ala Shwe 
Yin, applied for Letters of Administration 
to the estate of Maung Win Pan deceased, 
on the ground that she was his widow. 
The respondents Ma On and Maung Tin also 
applied for Letters of Administration— jointly 
— as the legal representatives of Ma Me 
who was the second wife of the deceased 
Win Pan, and who had survived him but 
had since died. Ma On is the mother and 
Maung Ba Tin is the brother of Ma Me. 
The status of Ma Shwe Yin was disputed 
but the status of Ma Ale was admitted. 
The learned «lodge of the original side 
found that the appellant had not proved 
that she was the wife of the deceased Win 
Pan and he granted Letters of Administra* 
tion to Ma On under section 41 of the Probate 
and Administration Act. 

Mr. Das for the appellant asks ns to go 
into the evidence and to grant Letters of 
Administration to Ma Shwe Yin as the 
widow of the deceased Win Pan. The case 
of Ma Tok V. Ma Thi (1) lays down that 
where two rival applicants apply for Letters 
of Administration one of whom is admitted- 
ly entitled to a share in the estate under 
section 23 of the Probate and Administration 
Act and the status of the other is dis- 
puted, the Court should grant Letters of 
Administration to the heir whose status is 
admitted. In the present case Ma Me was 
admittedly entitled to a share in the estate as 
a lesser wife. If Ma Me’s legal represent- 
atives as such apply for Letters of Adminis- 

(l) 3 Iiid. Cas. 719; 6 L. B. R. 78. 


JESA BAM V, MEHR OHAND. 

tration to the estate of the person to whom 
Ma Me was an heir, we see no reason 
why they should not stand in the shoes of 
Ma Me. This is the rule adopted under 
English Law, on the ground that the 
grant of Letters should follow the interest. 
See Williams on Executor, 10th Edition, 
page 322 and Oillt In re (2) Ma Me 
lived in her hasband’s house and, therefore, 
lived separately from, and was not dependent 
on, her mother Ma On. Ma On and Maung 
Ba Tin in their application stated that they 
were the sole heirs of Ma Me and that fact 
was not denied. But under the Privy Council 
ruling ill Ma Nhin Bwin v. TJ Shwe Gone (3) 
Maung Ba Tin, the 2nd respondent, would 
be Ma Me’s sole heir and he alone, therefore, 
represents her estate. We see no reason 
why the principle enunciated in Ma Tok’s 
case should not be applied in the present 
case and Letters of Administration granted 
to the 2nd respondent as standing in the 
shoes of Ma Me and as her legal repre* 
seutative. 

The learned Judge on the original side 
does not explain why he thought it necessary 
or convenient to proceed under section 41 of 
the Act. No reason appears for nqt granting 
Letters to the person entitled under section 
23, namely, Ba Tin. 

We vary the order by oonoelling the grant 
of Letters of Administration to Mi On and 
grant them to the 2nd respondent Ba Tin. 
There will be no order as to costs. 

Order varied, 

(2) (1828) 1 Hagg. Kcc 311; 162 E. R. .606. 

(8) 23 Tnd. Cas. 433; 8 L. B. R. 1; 16 Bom L. R. 377i 
(1914) M. W. N. ^9; 27 M L. J. 41; 18 C. W. N. 1121; 
16 M. L. T. 142; 7 Bur. L. T. 105; 20 0. L. J. 264; 41 
C. 887; I L. W. 914; 41 I. A. 121 ^P. C.). 


PUNJAB CHIEF COURT. 
Miscellaneous Second Civil Appeal N©. 701 
OF 1917. 

May 8, 1918. 

Present : — Sir Henry Rattigan, Kt., 

Chief Judge. 

JESA RAM AND ANOTHER — DEFENDANTS — 
Appellants 
versus 

MEHR CHAND — Plaintiff and another— 
Defendant — Re.^pondents. 

Punjab Pre-emption Act (/ of 1913),. 19, 20—7^ 
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Kolico to pre^emptor not specifying property to he sold 
or its price, whether vulid —Omission of prc-emptor to 
r$ply to nMce—Buit, whether maintainahle. 

In a suit for possession by pre-emption, it appeared 
that the vendor on the 12th June 1913 applied to the 
Court statin" that he proposed to soli certain property 
and praying that action be taken nndc?r section 19 
of tlio Punjab Pro- ompti on Act and notices issued to 
the persons entitled to pre-empt. The Court issued 
the notices, but in those notices there was no mention 
ol' the actual property to l>o sold or of the price at 
nhich it was to bo’ sold. The notices were served 
on the JGth Juno I9«3 and tlic 1st of July was fixed 
for the appearance in Court of the persons to whom 
they wore issued. On that date plaintiff appeared 
and protested that the iu»tiee had not given him all 
the requisite information. Thereupon the Court 
handed over to liim for perusal the original applica- 
tion of the vendor and on the same day he filed 
certain pleas with regard to the price, etc. 
The hearing was adiournod to the 21sb of July and on 
that date to the 11th of August, w’hon a further post- 
ponement to the 12th of November was ordered On 
that date the Court recorded an order to the effect 
that none of the parties was present, that the three 
months* limitation had expii'ed and that tlie procced- 
iags should, therefoi’e, he tiled. On the iUli Juno 1914 
the vendor sold the land and the plaintiff institut- 
ed his suit on thoSth Jnno 1915: 

Held, <1 ) that under the circuni stances there was 
sufficient notice of the salo given to tho plniutiff 
within the meaning and for the purposes of section 
19 of the Pre-emption Act but that on the other 
hand tho plaintiff had failed to prove that he had 
complied with the provisions of section 20; [p. 9 :j7, 

(2) that IhorigUt of pre-emptioL had been extin- 
guished before the suit w’as iinstitutcd and the plaint- 
iff was, therefore, not entitled to any relief, [p, 937, 
col. 1.] 

Misoellaneous second appeal from the order 
of the Additional District Judge, Multan at 
Dera &hazi Khan, dated the 30tih/dlfit Jann* 
ary 1917, reversing that of the Subordinate 
Jodfire, Muzaffargarb, dated the 12th January 
1916, and remanding the case to the first 
Court for re- trial. 

Bakhshi Tek Chand, for the Appellants. 

Lalas Hargopal and Uajindar Farshad, for 
the Respondents. 

JUDGMENT. — On the 12th June 1913 Mr. 
Van Milder applied to the Court under seotion 
19 of the Punjab Pre-emption Act, stating that 
he proposed to sell certain specified property 
for a sum of Rs. 5,000 and that there were 
some seven persons entitled to a right of 
pre emption in respect of such sale. In this 
application be prayed the Court to take action 
under seotion 1 9 of the Act and issue notice 
to the said persons. The Court issued notices 
accordingly, but in those notices there was 
no mention of the actual property to be sold 
or of the price at whioh it was to be sold. 


The notices were served on the 16th June 
1913, and the Ist of July was fixed for 
the appearance in the Court of the persons 
to whom the notices were addressed. On the 
Ist July the present plaintifF, Mehr Cbaud| 
who is admittedly one of the persons having 
a right of pre-emption, appeared in Court and 
protested that the notice had not given him 
information either as to the property to be 
sold or as to the price, and it would appear 
from the record that the Court thereupon 
must have handed over to him for perusal 
the application filed by Mr. Van Milder, 
as on the same day the plaintiff filed certain 
pleas in whioh refereuce is made to the 
property, the price and other details set 
forth in the application. In these pleas the 
plaintiff asserted that the price fixed, namely, 
Rs. 5,000 was excessive and that the true 
market value was Rs. 1,000. The Court 
adjourned further proceedings to the 2 Ist 
July and on the latter date to the 11th 
August, when further postponement to the 
12th November was ordered. On the last 
mentioned date the Court recorded an order 
to the effect that none of the parties was 
present and that the three months’ limitation 
had expired and that the proceedings 
should, therefc re, be filed. On the 9th June 

1914 Mr. Van Milder sold the land in 
(iuestion to Seth Jesa Ram and Seth Lurind 
Chand for Rs. 3,500 and on the 8rh June 

1915 plaintiff iiiatitated the present suit for 
pre emption. 

It is contended by the vendee that plaint 
iff has lost his right of pre-emption by 
failure to comply with the provisions of 
seotion 20 of the Punjab Pre emption Act. 
This contention was upheld by the Subordinate 
Judge, but was overruled on appeal by the 
District Judge on the ground that plaintiff 
had substantially complied with the provi* 
sions of seotion 20, xnasznni h as on the 
1st July 19 <3 he had announced in Court 
and in the vendor’s presence his intention 
to assert his pre-emptive right. He accord* 
ingly remanded the case for trial on the 
remaining issues. The vendee has appealed 
from this decision and I have heard 
Mr. Tek Chand on his behalf and Mr. 
Hargopal on behalf of the pliintiff-re* 
spondent. The first objection urged by 
Mr. Tek Chand was that the plaint had 
not been sufficiently stamped for the 
purposes of the Court Fees Aot, bat I 
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OTerrnled this objeotion as it appears 
to me that the Coart- fee stamp is safB^sient 
ander the provisions of seotion 7 (r) of 
the Court Fees Act, 1870. 

There oan be no doubt that the decision of 
the Distriot Judge under appeal is errone- 
ous, inasmuch as there is nothing on the 
record to shew that on the Ist July 1913 
plaintiff announced in Court and in the 
presence of the vendor hia intention to exercise 
his rights of pre emption. All that we know 
from the record is that the plaintiff some- 
time that day Sled his written pleas in 
the Court, but there is nothing to shew 
that the vendor had those pleas brought 
to his notice or even that he was present 
when they were filed. Such being the 
facts it is not necessary for me to decide 
whether, had the facts been as stated 
by the District Judge, there wonld have 
been a aaffioient oomplianoe with the 
provisions of section 20. On behalf 
of the respondent, however, it is contended 
that the notices issued through the Court 
at the instance of the vendor were then - 
selves materially defective, inasmuch as they 
did not mention the pri)perty to be sold or 
the price at which it was proposed to sell 
it and in this connection reliance is placed 
on Amir Chand v. Amar Singh (1), Mr, 
Tek Chand for the vendee admits that the 
notices in themselves were defective, but 
points out that the plaintiff pre-emptor 
was duly notified on the 1st July 1913 of 
all the necessary facts when he appeared 
in Court on that date and was shewn 
the copy of the application filed by the 
plaintiff. As 1 have already stated, it is 
obvious that the plaintiff must have been 
shewn this application on the Ist July and 
that it must have been the Court which 
shewed it to him. In the circumstances 
I think there was sufficient notice given 
to the plaintiff within the meaning and 
for the purposes of feotion 19 of the 
Act, but that, on the other hand, plaintiff- 
respondent has failed to prove that he 
duly complied with the provisions of 
section 20 The right of pre-emption had, 
therefore, been extinguished before the 
present suit was instituted. 


(0 41 Ind. Cas. 266; 53 P. R. 1917; 116 P. W. E. 
1917. 


937 


1 aooordiogly accept the appeal and 
setting aside the order of the Distriot 
Judge I dismiss plaintiff’s suit with coats 
throughout. 

Appeal accepted. 


CALCUTTA HIGH COURT. 

Appeal FiicH AppELL^rE Deckek No. 1181 of 
19i6. 

April 16, 1918. 

Present r -Mr. Justice Fletcher and 

Justice Sir Syed Shamsul Huda, Kt. 

G IRISH CHANDRA. MITRA — PriAiBTJKF 
—Appellant 
ve7'su{i 

GIRIBALA DEBI, widow of ADYA 
CHARAN M UKHOPaDHY^A, and oTdEBS— 
Defend knts — R ttSPONDKNTs. 

n titjal Teivincy Act (VIIl of 1885 H iJ.)^ 8ch, Z/f, 
Art, a— Z)tsjio«sc>.vs<o/i. oftemintbtj landlord ^TAmitaiion 
for >tnit to recover /)ositcf(.Ann of holding — Recognition of 
ryoi'tt interest in holding, effect of. 

After the dispossession of a ryot by soue of tho 
co-sharer landlords, his right to redeem tlie holding 
was recognised by the Court in a mortgage suit by 
another of the eo-sharer landlords: 

Held, that such recognition by tho Court did not 
extend the period of two years’ limiiation which the 
raiyat had under Article 3, Schedule III, of the Bengal 
Tenancy Act for bringing a suit for recovery of 
possession of the liolding [p. 938, ( 5 ol. J.] 

Appeal against the decree of the District 
Judge, Birbhoom, dated the loth' of 
February 1916, reversing that of the 
Munsif, Suri, dated thelSch of January 1916. 

F ACTS appear from the judgment. 

Babu Samatul Ohnndsr Dutt (with him 
Babu Jyotish Ghund^r Sirkar;, for 
the Appellant.— It is laid down in Sheikh 
Saj> fuddin Mandul y, Chandra Manx Oupta 
(1) that where the landlord reooguises 
the ttnant’s interest within two years of 
the suit limitation is saved. 

I rely upon the recognition in the mort- 
gage suit by Rajubala who is a 4 annas land- 
lord. There was a previous mortgage 
suit by Giribala with which I am not 
concerned. 

[FjiEToubr, J.— Yon were dispossessed by 
defendants Nos, 2 and 3 more than two 

(1) 5 0. W. N. 405, 
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yoftrs ago 818 landlords. Than whoro do you 
get recognition ?] 

I get it from the recognition of my 
right to redeem the mortgage in the mortgage 
suit of Raiobala, a co-sharer landlord. 
The redemption suit is an acknowledg- 
ment of my title and hence limitation is 
saved under Schedule 111, Article 3 of 
the Bengal Tenancy Act. 

Babu Btraj Mohan Mozumdar and Babu 
Bankirn Chufidcr Mukherjee for Babu Manmatha 
Nath Mnkherjee and Bahu Dehendra Nath 
Mandul for Babu Saraf Chunder De, for the 
liftpondentfi, were not called upon. 

JUDGMENT. — This is an appeal by the 
plaintiff against the decision of the learned 
District Judge of Birbhum dated the 16th 
February 1916 reversing the decision of 
the Munsif at Sari. The plaintiff sued 
to recover possession on the ground that 
he had the right as a tenant. The story 
of the title is a complicated one. Amongst 
the defendants-landlords are the defendants 
Nos. 2 and 3, and it has been found as 
a fact ill this case that the defendants 
Noa. 2 and 3 dispossessed the plaintiff more 
than two years prior to the institution 
of the suit. Therefore, the suit is barred 
by limitation under Article 3 of Schedule 
TIT to the Bengal Tenancy Act. It is 
said that that is not so, because in this 
case the landlords recognized the interest 
of the plaintiff as being a sabaisting 
interest, and the manner in which it is 
said that the landlords recognized the 
interest of the plaintiff is this: That, in 
a mortgage suit by one Rajubala, another 
of the CO- sharer landlords, the Court 
recognized that the plaintiff had a right 
to redeem the property. That is not a 
recognition by the landlord. You may 
call it a recognition by the Judge. It is 
not suggested that a recognition by the 
Judge extends the period of limitation 
under the provisions of the Bengal 
Tenancy Act. The case is clearly concluded 
by the finding of fact that the plaintiff, 
even if be had the right as a tenant, was 
out of time in bringing the present 
action. The present appeal, therefore, fails 
and is dismissed with costs. The two 
sets of respondents who have appeared are 
entitled each to a separate set of costs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 

Sbcond Civil Appeal No. 902 of 1917. 
May 3, 1918. 

Present Mr. Justice Scott Smith. 
HAYAT MUHAMMAD— Dbfesdant— 
Appellant 
versus 

MAHMUD - Plaintiff and others — 
Defendants —Respondents. 

Ptinjfih Tenancy Act (XVI of 1SS7J, x. 69— Ocrw- 
pancy right siu'cciision to — Burden of proof— Settle- 
ment record, entry in— Presumption of correctness. 

Jf, stm of K. olaiinod possession (»f oceu- 

pnncy isinil on tho grouiul that ho was tlie heir of 
one S- II nppenreil that in the Sinn mar}' Settlement 
of 1853 <i!u? K. WHS entered ns uii (Kami f>f certain 
land in the same village, hut K.’s name did not appear 
in the Uegnlar Soitlemont of ISflO and /S'., the nnole of 
the ]»laintifT, was found to be in possession of certain 
laud whieli he stat*‘d he laid reclaimed from hanjtn' 
within the previous 16 years and was granted oecii- 
paiiev rights therein. On the deaili of /S. the land 
was mutated in the name of his widow, tlir landlord 
allowing her to remain in possession for lier lifetime: 

Held, tl) that inasmuch as it was not proveui that 
t he land entered in the name oi‘ S. was the same as 
that entered in tin* name of K., ii c«>uld not Ik* }>re8uin- 
ed to he the same; [p. 939, col. l.J 
(2) that a presumption of eorroctn»‘.ss attached to 
tin* entry in tlio Uognlar Settlement of 1860 arnl that 
S. having at that time been declared ns having ]>or- 
soiially actjuired occniiancy rights in tho land in suit, 
K. having had no part or share in hriiiging the land 
under cultivation, the plaintilT’s suit was not main- 
tainable; [p. 939, col. 2.] 

i3) that presiiuiption could not take the place of 
po.sitive ju’oof. Tp. 939, col. I. j 

Second appeal from the decree of the 
District Judge, Jhelum, dated the 24th 
February l9l7, reversing that of the 
Munsif, Ist Class, Jhelum, dated the 17th 
January 1917, dismissing the claim with 
costs. 

Bala Moti Sagjr^ R. S., for the Appellant. 
Mr. Devi Dayal, for the Respondents. 

JUDGMENT.— In the suit out of which 
the present appeal arises Mahmnd, son of 
Khwaja, claimed possession of certain 
occupancy land on the ground that he 
was the heir of Sharfu deceased. The 
main question at issue was whether the 
father of Mahmud occupied the land. 
The first Court found that he had not 
proved this and dismissed the suit. The 
lower Appellate Court on the contrary 
held that the presumption wan that 
Khwa,ia did occupy the laud and 
decreed the plaintiff’s claim. Hayat 
.Muhammad, one of the defendants-landlords, 
has 61ed a second appeal in thia Court 
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and it is arged on his behalf that the 
lower Appellate Court was not justified 
in the presuoiption that Khwaja oooupied 
the land and that there is no evidenoe 
on the record in support of the view that 
he did oooupy it. It appears that in the 
Summary Settlement of 1853 one Rhwaja 
son of Kamraan was entered as an asarnt 
of 7 highas 3 kanals 1 mnrlas of land 
in village Monau where the land in suit 
is situate. In the Regular Settlement of 
1860 Khwaja’s name does not appear at 
all. but Sbarfu, the unole of Mahmud 
plaintifF, was found to be in possession of 
4 ghumaons 1 kanal 10 mnrlas of land, and 
he stated that he had re-olaimed it from 
banjar within the previous 15 years. He 
was accordingly granted occupancy rights 
in this land. In 1886 upon Sharfu’s 
death the land was mutated in the name 
of his widow, Musammat Afzal Bibi. A 
copy of the mutation on the record shows 
that the landlord did not admit that she 
was entitled to the occupancy rights but 
allowed her to remain in possession for 
her lifetime. It is not proved that the 
land which was entered in the name of 
Sharfu in the Regular Settlement of 1860 
is the same as that which was entered in 
the name of Khwaja, son of Kamman, in 
the Summary Settlement. The District 
Judge presumed that it must have been 
the same. Now, granting for the sake 
of argument that the Khwaja, .son of 
Kamman, whose name appears in the 
Summary Settlement, was the father of 
Mahmud, it cannot, in my opinion, be 
presumed that the land then oooupied by 
him was the same land which we find 
to have been in Sharfu’s possession at the 
time of the Regular Settlement in J860. 
It is not proved to be the same, and 
presumption cannot take the place of 
positive proof, see Atar Singh v. Thakar 
Singh (1). It is quite possible that 
Khwaja may have abandoned the land 
of which be was in possession in 1853 
and that Sharfu his brother was in 
possession of other land which was omitted 
to be entered in his name in the Sum- 

(1) 6Ind. Cae. 72l;42 P. 11. 1910; 128 P. W. R. 
1908; 86 0. 10H9; 8 0. L. J. 869; 12 C. W. N. 1049; 10 
Bom. L. R. 790; 18 M. L. J. 379; 4 M . b. T. 207; 86 I. 
4 206 (P.C.),. 


mary Settlement. Moula Baksh v. QuUher 
Khan (2) is referred to as authority for the 
proposition that the entries made at the Sum- 
mary Settlement should be presumed to be 
true ip the absence of any evidence or reason 
to discredit them, but all that was held in 
that case was that the evidenoe which the 
papers of the Summary Settlement supply 
is worth something and that the person 
who desires to upset an entry in the 
Summary Settlement records should be 
called upon to prove the entry wrong. 
Now, all that the entry in the Summary 
Settlement in the present case shows is 
that one Khwaja, son of Kamman, 
oooupied a certain amount of land in 1853 
but the entry did not show that the 
land was the same as that now in suit. 
On the other hand a presumption of 
correctness does attach to the entry in 
the Regular Settlement of 1860. At 
that time Sharfu was declared to be an occu- 
pancy tenant of the land now in suit, 
because he had himself re claimed it from 
banjar during the previous 15 years. I 
must hold then that Sharfu actually 
brought the land under cultivation and 
acquired the occupancy rights therein and 
that it is not proved that Khwaja had 
any part or share in doing so. Upon 
these findings the plaintiff’s suit must be 
dismissed. 

1, therefore, accept (he appeal and set- 
ting aside the order of the lower Appel- 
late Court, restore that of the first Court, 
dismissing the plaiiitifF’s suit, and direct 
that he pay costs in all Courts. 

Appeal accepted, 

(2) 3 P. li 1875. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 56 
OF 1915. 

August 27, 1917. 

Present: — Ju.stioe Sir Asntosh Mookerjee, Ki., 
and Mr. Justice Beaohoroft. 
SECRETARY op STATE pok INDIA in 
COUNCIL — Defendant— Appellant 
versus 

DIGAMBAR NANDA and others — 
Plaintiffs— Respondents. 

Cuurt Fee» Act (VII of Qch, J, Art, 1 — Ctqs^. 
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phjections, memorandum of-Couri-joe juiynble — Lease, 
amsfrucf in of — Core non t for reneual . 

A momoruTidiim of cmss'objoctions filed l>y a 
responflcrit must be properly valued and bear Court 
fees ml valorem, [p. 94'l, col. I.J 

A respondent who files a mcMuoraiiduiii of cross- 
object ions is not exeuseil from tlio payment, of 
Court -fees fliereon, merely because the appellant 
has paiil more than ade<inato Court -fees on the 
iue>ruoraiidum of appeal. ( p 9+i, col. I.J 

^Vhere a lease granted by (iovcrnmoiit coiitainod 
li clause to the following effect: “If you 
agree to pay the onhaneed rout which will 
be lixed at f ho timo of re-setrloment in future, the 
Governriioiit will have the right to soitlo with you, 
and if you deeline. witlisoino other person:” 

iie/d’ that the clause in the lease embotliod iu 
essence a eovemn t for roiiowal under wbieh the 
lessee became entitled to afresh lease on the same 
terms as before, « xeept. as to tlio amount of rent and 
the covenant- for renewal, [p. H-Kt, col. 2.j 

Appeal against the decree of the Sub- 
ordinate Judge, Midnapore, dated the l^th 
November 19 J 4. 

Baba Bam Charan Mitra, for the Appellant. 

Babua Sib ChuntJer Palit and Rshirod- 
Narayan Bhuiya, for the Respondents. 

JUDGMENT.-Thi.s is an appeal by the 
Secretary of State for India in Council from 
the decree in a suit instituted by the re- 
spondents to obtain a lease from (i tvernment 
in respect of an area of 18,510 bighas of 
land. Ths facts material for the determina- 
tion of the questioiis raised before us are 
notin controversy. On the 13th May 1872 
a settlement was made with Bholanaih 
Nanda (predecessor of the plaintiffs), which 
was to continue from 1278 till the next 
measaremeut and settlement of rent. The 
settlement proceedings were completed about 
the year 1878, and on the 6th August 1878 
a patta was granted to Bholantah Nanda for 
a terra of i22) twenty two years from 12e5 
to 130:) at a progressive rate of rent. This 
lease contained a covenant in the following 
terms: — 

“if you agree to pay the enhanced rent 
which will be fixed at the time of re- 
settlement in future, the Government will 
have the right to settle with you. and if 
you decline, with some other person.” 

The evidence shows that when the term of 
the lease came to an end in the year 1 306 
(1899-190J), settlement operations were still 
in progress, and, as a result, the lewse was 
renewed for a tei m of ore year only on the 
28th May 1900; this lease contained a 
oovenant in the same teims hs the lease of the 
5lh August 1878. The tenancy was sub- 


sequently renewed from year to year, and 
the last of the series of annual leases was 
granted on the 6th January 19o8. By the 
time that the term of this lease expired, the 
settlement operations had been concluded, 
and, on the 19th March 1909, the plaintiffs, 
(representatives of the original grantee) 
presented a petition to the Collector praying 
that the original lease might be renewed. 
On the 23rd March 1909 this application 
was rejected by the Collector, and his 
order was confirmed by the Commissioner on 
appeal. On the 15th December 1909 the 
Board of Revenue, however, reversed the 
order of the Commissioner, and directed that 
the petitioners should be offered a renewal 
of the lease, at enhanced rent, for one year only 
with effect from the 1st April 1910, the 
new lease not to contain a clause for renewal. 
The plaintiffs refused to accept a renewal 
of the tenancy on these terms, and instituted 
the present suit on the 30th May 1912. 
In the plaint, they prayed that the defendant 
might be directed to renew the lease of 
1878 with a covenant for renewal or to 
execute a permanent lease. The Subordinate 
Judge has decreed the suit in part and 
has held that the plaintiffs are entitled 
to a lease for the period extending from the 
last Settlement up to the completion of the 
next periodical Settlement on the same terms 
as the lease of 1878 and at the rent assess- 
ed at the last Settlement minus a profit of 
20 per cent., but that there will be no clause 
about renewal in tbe new lease. The 
Secretary of State for India in Council has 
appealed against the decree on the ground 
that the plaintiffs cannot claim a renewal 
of the lease as a matter of right and that 
the suit should have been entirely dismissed. 
Tho plaintiffs have, on the other hand, 
presented a memorandum of cross objections 
and have contended that they were 
entitled to a lease for twenty two years 
with a oovenant for renewal, if not to a 
permanent lease. The memorandam of 
appeal by the Secretary of State was 
valued at Ks. 10,280 (that is, at the 
same figure as the original suit) 
and Court fees were paid ad talorem 
thereon ; this could be justified only on the 
hypothesis that the relief granted to the 
plaintiffs was all that they sought in their 
plaint. The memorandum of cross objections 
also was valued by tbe plaintiffs-respondcnta 



INDlAlf OASSS. 


d4l 


fd. XLV] 

SECRETARY OF STATE V. DIOAMBAH NANDA. 

at Rs. 10,280 (apparently on tbe asnumption 
that the relief granted to them by the decree 
was entirely valueless) but no Court* fee 
was paid on the memorandum, on tbe ground 
that the Court-fee paid by the appellarit 
fully covered the value of the suit. We 
ruled at the hearing of this appeal that 
the memorandum of cross- objections most 
be properly valued and Court fees paid 
thereon ad valorem. Order XL I, rule 22 (2) 
of the Civil Procedure Code, 19 j 8, shows 
that a memorandum of cross-objections 
must conform to tbe requirements of Ordf»r 
XLI, rule 1, so far as they relate to the 
forms and contents of a memorandum of 
appeal, and Article 1 of Schedule 1 to the 
the Indian Court Fees Act, 1870, as amended 
in 908, indicates that Court fees must be 
paid on a memorandum of cross-objections 
precisely in the same manner as on a plaint 
in a suit or on a memorandum of appeal. 
It is thus impossible to sustain the view 
that a respondent who has presented a 
memorandum of cross objections is excused 
from the payment of Court-fees thereon, 
merely because the appellant may have paid 
more than adequate Court-fees on tbe 
memorandum of appeal, in our opinion, 
it is incumbent upon the respondent to 
value tbe relief claimed by way of cross- 
objection and to pay Court-fees accordingly. 
This view is confirmed by tbe fact that under 
Order XLI, rule 22 (4), the cross- objection 
may be heard, even though the appeal is 
withdrawn or dismissed for default, which 
indicates that, under the present Code, the 
memorandum of cross-objections stands, 
for some purposes at least, in the same 
position as the memorandum of appeal, in 
conformity with this expression of our 
opinion, the respondents have valued their 
cross-objections at Rs. 5,000 and have paid 
the deficit Court- fees due. The appeal and 
cross- objections mu.it consequently now be 
considered on tbe merits. 

There can be no room for reasonable 
doubt that the clause in the lease set out 
above embodied in essence a covenant for 
renewal. In the absence of such a clause, 
the grantor would have been at liberty, on 
the expiry of the term of the lease, to 
settle tbe land on any terms with any 
person he might choose ; hence, if the oon- 
etruotion were accepted that the clause 
was intended merely to reserve liberty to 


the Goveniment to irrke a re-fetFement 
with the IfSFce at frilaicfd rent, it would 
be obviously supei fiucus. It is not neceseaiy 
for our presFiit yurpcpe to determine, 
whether, notwithstanding this clause in the 
lease, the Government might not, on tbe 
expiry of the term, decide rot to settle the 
lands with anybody. This much is plain 
that if the Government did decide to re- 
settle the lands, the first ofPer would have 
to be made to the settlement holder whose 
term had expired and a settlement would 
have to he made with him if be should 
agree to pay the enhanced rent ; in other 
words, he had the option of refusal. In 
the case before us, the Revenue Authorities 
did actually decide that the land should be 
re settled, and, in this contingency, the 
plaintifP was entitled to have the land 
settled with him at the enhanced rent. The 
decisions of this Court in the cases of 
Secretary of State v. Forbes (1) and Lani Mta 
V. Muhammad Basin Miu (2) show that 
where there is a covenant for renewal, if 
the option does not state the terms of 
renewal, the new lease would be for the 
same period and on the same terms as the 
original lease in respect of all the essential 
conditions thereof, except as to the covenant 
for renewal itself. This view is in conformity 
with what is recognised as well-settled 
doctrine in England. Consequently in the 
case before us, immediately on the expiry 
of the lease of the 5th August 1878, the 
lessee became entitled to a fresh lease on the 
same terms as before, except as to the amount 
of rent and the covenant for renewal. No 
fresh grant, however, was made as we have 
seen, and the tenancy was renewed from 
year to year during a period of nine year 3 . 
If nothing were known a.s to the reasons 
which moved the parties to adopt such a 
course, the inference might, perhaps, have 
been legitimately drawn that the lessee 
abandoned the right of the renewal which 
he poB.sessed under the lease of the 5th 
August 1878. It is indisputable, however, 
that the tenancy was renewed from year 
to year, because the Settlement operations 
bad not been completed and tbe amount 
of rent payable under the new arrangement 
had not yet been ascertained. The parties 

(1) 17 Ind. Cub. 180; 16 C. L. J. 217. 

(2) 33 hid. Caa. 448; 20 0. W. N. 948. 
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plainly intended that the grant of the new 
lease should be postponed till the fresh 
settlement then in progress, had been 
completed. This is clear from the decision 
of the Board of Revenue given on the 1 5th 
December 1909; but the lease which was 
then offered to the plaintiffs was a lease 
for a term of one year only. In our 
opinion, the plaintiffs were not bound to 
accept the offer thus made. They were 
entitled to a renewal for the same period 
and on the same conditions as were to he 
found in the leape of the 5th August 1S7S, 
subject to the reservation that they were 
liable to pay the enhanced rent and could 
not claim the insertion of covenant for renewal 
in the new lease. This in substance is all that 
they are entitled to have in the present suit, 
and the Subordinate Judge has made a decree 
accordingly. But the plaintiffs and the 
defendant have both attacked this decree. 
The plaintiffs contend that they are entitled 
to a lease for 22 years with a covenant 
for renewal, that is, in substance, a lease 
in perpetuity though not at fixed rent. 
The defendant, on the other hand, contends 
that the suit should be dismissed as the 
plaintiffs are not entitled, as a matter of 
right, to a fresh lease at all. For the 
reasons already assigned, neither of these 
extreme views can be sustained on principle. 
On a true construction of the lease of the 
5th August 187S, we hold that it was a 
grant to continue till the next Survey and 
Settlement proceedings which happened to 
follow the previous one at an interval of 
22 years. In this view the plaintiffs are 
entitled now to a lease to continue till the 
completion of the next periodical Settlement, 
as the trial Court has decreed. 

The result is that the appeal as well 
as the cross- objections must stand dis- 
missed, and there will be no order for costs 
in this Court. 

AppBol und cfosS’ objections dtsfnissed. 
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MADRAS HIGH COURT. 

Original Side Appeal No. 32 of 1917. 
January 31, 1918. 

Present: — Sir John Wallis, Kt , Chief Justice, 
and Mr. Justice Sadasiva Aiyar. 

Hajec ISMAIL SAIT and SONS— 
Flaimiffs— Appellants 
versus 

WILSON & Co — Defendants — Respondents. 

Contmct Act (IX of Ulus (a)— CWroc/ 

joe tlclircry of goods — Breach — Market, absence (f, at 
2^ ace of delieerg — (toads not for sale hut for - 

Daaiages, measure oj. 

Tlio nieiisuro of ilaiaagc'S in viisc of broach of a 
contract for dclivory of goods, wlioro there is no 
niiirkc't. at the place of delivery and where the goods 
are not to be re-sold hut are intended only for the 
buyer’s use, is that contained in illiistration io) to 
section of the Contract Act, /. c., the sum by 
whicli the eontraei price falls slioit of the for 

wliich the X)urcha8er might have obtained goods of 
like (pialily at the time wlieii the goods ought to 
have been delivered, fp. 945, col. I.] 

Per Sadnsira Anjnr, - Section 73 of the ('ontract 
Aft mentions two alternatives, the latter alterinitivo 
being an additional right to bo availed of at the 
plaintiff’s option, [p. 945, eol. 2.] 

Illustration {a) to the Bcction authoritatively 
interprets wliat the Legislatun' meant by the phrase 
‘loss or damage which naturally arose in the usual 
course of things from a breach of the contract’ in 
a ‘iio-markct’ case also. Tin? language of the illus- 
tration is absolutely general and wide and it makes 
no exception on account of special circumstances, 
such as in where the x>arty complaining of tho broach 
could get some otlior substit iiie for the goods ordered, 
ih) whore he was made a gift of the articles as sub- 
stitute on tho day tixed for delivery and (r) where 
there was no market at all for the goods at the place 
of dclivory. [j). 947, col. 2; p. 948, col. 1.] 

Appeal from the judgment and decree of 
Mr. .lustice Kumaraswami Sastri, dated 
the 21st March 1917, passed in the exercise 
of the Ordinary Original Civil Jurisdiction of 
this Court in Civil Suit No. 89 of 1916. 

Mr. D. Chamier and Dr. K. Pandalai in- 
structed by Messrs. Shorty Bewes Oo., for 
the Appellants. 

Mr, Nugent Grant instructed by Messrs. King 
and Partridge^ for the Respondents. 

This Original Side Appeal coming on for 
hearing on the 5th and 6th December 
1917, and having stood over for consideration 
till this day, the Court delivered the following 
JUDGMENT. 

Wallis, G. J. — The plaintiffs in this case 
are a .well-known firm carrying on business 
in Mysore and Madras. In 1913 they obtained 
from the Mysore Government the Abkari 
contract for Mysore and arranged with the 
defendants, who carry on business in Madras, 
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that they should go on importing molasses 
for them in the same way as they had 
done for the previous holders of the contract. 
Admittedly the goods contracted for were 
intended for use by the plaintiifs in their 
factories at Bangalore. Owing to the dis- 
organization of shipping consequent on the 
outbreak of the war at the beginning of 
August 1914, the defendants were unable 
to ship SOO tons from Java in the month of 
October 1914 as they were bound to do under 
their contract. This was a breach of contract 
for which admittedly they are bound to 
compensate the plaintiffs in damages, and 
the main question argued before the learned 
Judge and before us is as to the measure of 
damages. The learned Judge awarded the 
plaintiffs only nominal damages on the ground 
that they had failed to put before him the 
proper materials for estimating the damages, 
and the plaintiffs have appealed. 

The law as to this subject is to be found in 
section 73 of the Indian Contract Act and 
the explanation thereto. Under the body of 
the section the damages are to be those which 
naturally arise in the usual course of things 
from the brearh which the parties knew 
when they made the contract to be likely 
to result from the breach. By the explana- 
tion, the means which existed of remedying 
the inconvenience caused by the non-perform- 
ance of the contract must be taken into 
account, The explanation is in accordance 
with the decisions in Dunkirk Colliery Go, v. 
Lever (l) and the decision of the House of 
Lords in British Westinghcuse Electric and 
Manufacturing Company v. Underground Elec- 
tric Railways {2), In that case Lord Haldane, 
L. C., observed: * The fundamental basis is 
thus compensation for pecuniary loss natural- 
ly flowing from the breach; but this first 
principle is qualified by a second, which 
imposes on a plaintiff the duty of taking all 
reasonable steps to mitigate the loss con- 
sequent on the breach and debars him from 
claiming any part of the damaga which is 
due to his neglect to take such steps.” 

The law was recently laid down to the same 
effect by the Judicial Committee in Jamal v. 


(1) (1878) ft Ch.D. 20 at p. 26j 30 L. T. 289; 26 W. 
R. 841. 

(2) (1912) A. G. 673 at p. 689; 81 L. J. K. B. 1132; 
107L. T. 326; 66 8. J. 734. 


Moolla Danood Sons and Co, (3). The rule 
that, where there is a market at the place of 
delivery, the damages are the difference 
between the contract price and the market 
price at the date of delivery may be regard- 
ed as an application of the principle embodied 
in the explanation that the buyer must 
take the necessary steps to minimize the 
damage. Where there is a market and the 
seller has no notice of any contract entered 
into by the buyer, the market price in the 
case of failure to deliver is the test by which 
to estimate the value of the goods, independ- 
ently of any circumstances peculiar to the 
buyer and so independently of any contract 
made by him for sale of the goods. This 
is the rule in Rodocanachi v. Milhurn (4), 
approved by the House of Lords in Williams 
V. Agius ( 5 ) and applied by the 
Judicial Committee under the Indian Contract 
Act in Jamal v. Mcolla Dawood Sons and Co. 

(3). This is the rule in cases of non-delivery. 
It has recently been stated in the House 
of Lords that there is a difference where 
delivery is only delayed, but that is not 
the case here, and, also, we are bound by 
the terms of the Indian Contract Act. 

When there is nomaiket for the goods at 
the place of delivery, the buyer may procure 
a substitute at a higher cost if it is a 
reasonable and business like thing to do and 
calculated to diminish the loss, and may re- 
cover the difference in price as damages 
from the seller. It has not yet been decid- 
ed that he is bound to do so and apparently 
he may refrain from doing so and rely oil 
his claim for damages. See the oheervations 
of Lord Atkinson in Erie County Natural Gas 
and Fuel Company v. Carroll (fi). Where there 
is no market, Mr. Maynesays, “the principle 
upon which the damages are to he assessed 
is exactly the same. They are to bo taken 
at the value of the article at the date of 
breach. But the mode of estimating this 
value is different, for there is no market 
price which can be quoted.” Where the 

<3) 31 Ind. Cas. 43 C. 493; 20 C. W. N. 106- 30 
M. L. J. 73; 14 A. L. J. 89; 19 M. L. T. 80; 3 L ' W 
181; 28 C. L. J. 137; (1916) 1 M. W. N. 70; 18 Bom. L* 
R. 31E; 9 Bur. L. T. 8 (P. C.). 

(4) (1887) 18 Q. B. D. 67 at p. 77; 66 L. J. O. B 
202; 56 L. T. .*i94; 86 W. B. 241; 6 Agp. M. C. 100 

(6) (1914) A. C. 510; 83 L. .T. K. B. 716; 110 L. T 
866; 19 Com. Cas. 200; 68 S. J. 377; 30 T. L. R. 861 

(6) (1911) A. C. 106; 80 L. J. P. C. 69; 103 L. T. 
678. 
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uuy6r was under a contract to re- pell, as in 
Borries v, HutMnson (7) and Hinde v. Ltd» 
dell (8), the re sale price is evidence of the 
value of the liroods at the place and time ci 
delivery as observed by Mr. Mayne, and as 
recently held in Sirr^ms, Bruits, Aktie Bolag 
V. Hutchison (9), which approved the 
judjrment of Blackburn, •!., as he then was, 
in cyHordan v. Gre / Western Railway Go, 

(10), that the natural and fair measure of 
damages is the value of the goods at the time 
and place at which they ought to have been 
delivered to the owner, which I read as mean* 
ing the value of the goods to the owner of 
Buoh goods at the time and place they ought 
to have been delivered. In that case also, 
the goods were intended for re-sale by the 
buyer. 

Where, as in the present case, the article 
is purchased not for sale but for use to 
the knowledge of the sellers, Mr. Mayne 
observes, * damages will also be assessed 
with reference to its value to the purchaser. 
But its value will be determined by other 
eonsiderations, that is to say, by the use for 
which it was intended, the loss which follow- 
ed from its not being supplied, and the 
profit which would have been made nut of 
it if it had been delivered in time.” In 
Fortman v. Middleton fll), where the defend- 
ant failed to deliver a fire box, the plaintiff 
recovered the price and the extra coat of 
procuring a substitute but not the special 
damages of which the defendant had no notice. 
In Smeed v. Foord (12) the defendant who 
had failed to supply on the doe date a 
threshing machine was held liable for 
the deterioration of the wheat owing 
to its being stacked and injured by rain, as 
that was a natural oonsequenoe of the 

(71 (18fi5) 18 C. 13. (n. 8.) 445; 34 L. J. C. P. 169; 
II L.T.771; llJur. (n. k.) 207; 13 W, R. 3S6; 144 
E. E. 618: 144 R R.r)63. 

(8) (1876) 10 Q B. 5265; 44 L. J. Q. B. 105; 32 L. 
T. 449; W. R. 65. 

10) (1906) A. C. 515; 74 L. J. P. 130; 93 L. T. 
661'; 10 Asp. M. C. 138; 11 Com. Cas. 13; 2J T. L. B. 
718. 

(10) (1866) 6 B. & S. 484 at p. 491; 34 L, .7. Q. B. 
164-12L.T.490; 11 Jur. (n. b.) 797; 13 W. R. 741; 
122 E R. 1274; 141 R. K.482. 

(11) (1858) 4 C. B. (K. 8.) 322; 27 L. J. C. P. 231; 
4Jur (N.B.i 689.6 W.R. 698; 140E. 11.1108; 31 L. 
T. (o. B.) 162; 114 R R.74:<. 

(12) <1859) 1 E & E. 602; 28 L. J. Q. B. 178; 6 Jur. 
(N.a.) 291; 7 W. R 266; 120 B. R. 1036; 82 L. T. 
<0. B.) 314; 117 R. K. 366. 


delay in supplying the machine according 
to the contract. In G^e v. Lancashire and 
Yorkshire Railway Co. (13), as I read it, all 
that was ruled was that it could not be 
held as a matter of law that the stoppage 
of the buyer’s mills was a natural con- 
sequence of the seller’s delay in delivering 
cotton under his contract. In Elhinger 
Actien Qesellschaft v. Armst ong (14) Black- 
burn, J., as he then wa<>, delivering the judg- 
ment f f the Court of (iaeen Bench observed 
that “where, from the nature of the article, 
there is no market in which it can be 
obtained, the rule as to the difference of con- 
tract and market prices is inapplicable,” 
and the plaintiffs were allowed to retain 
the damages awarded them us to the reason- 
able results of the delay in delivery. We 
have not been referred to any case in which 
a different test was applied in the case 
of non delivery as distinguished from late 
delivery of goods intended for use. 

As regards goods intended for re-sale 
where there is no market price at the place of 
delivery, in G'Ranlanv, Great Western RaiU 
way Co. ( 1 0) (which was a case of non-delivery 
by a carrier, but that appears to make no 
difference), the value of the goods was 
arrived at by taking into account the 
wholesale price at the place of manufacture 
and adding to it the cost of carriage to 
the place of delivery and the profit 
which a hypothetical importer at the place 
of delivery might be expected to charge. 
This hypothetical market price is by no 
means so satisfactory a measure of damages as 
the real market price where it exists, and is 
only applicable in the absence of other evidence 
of value such as the price at which the buyer 
bad contracted to re-sell. It is especially 
unsatisfactory in oases like the present, 
where it takes nearly a month from the^ 
date of order to procure the goods at the* 
place of delivery. Logically, the price at 
the date when the goods would have had 
to be ordered so as to reach the place of 
delivery on the contract date would seem 
to be the price to be legarded, rather than 
the price at the contract date which the 

(1.3) (I860) 6 n. & N. 211; 80 L. J. Ex. 11; 6 Jui. 
(n.s.) 1118: 3 L. T. 328; 9 W. R. 108; 123 R. R. 466; 
158 E. R. 87. 

(14> (1874) 9 il. «. 478; 48 L. J. Q. B. 21); 80 L. 
T. 87); 23 W. R. 127. 
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learned Judge has adopted; but, in the 
ease of goods purchased for use, whichever 
date be taken, and whether in the present 
case the price be taken at Calcutta, or at 
Java, damagea assessed on this basis bear 
no real relation to the buyer’s actual loss, 
and as in the present case, give him heavy 
damages where he has sustained no real 
loss. T think, therefore, there is much to 
be said in favour of adopting Mr. Mayoe’s 
rule, and have felt considerable doubt on 
the Question. In this Court, however, we 
are governed by the Indian Contract Act 
and illustration (a) to section 73 says that 
the measure of damages in this case is the 
sum by which the contract price falls short 
of the price for which the purchaser might 
have obtained goods of like quality at the 
time when they ought to be delivered. 

On a careful consideration of the question, 
I have not found sufficient reason for refusing 
to follow the rule laid down in the illustra- 
tion, which also appears from the latest 
edition of S id g wick on Damages to be the 
accepted rule in America. 

In the present case the learned Judge 
finds, and I entirely agree with him, that 
the plaintiffs sustained no accnal loss from 
the defendants’ failure to ship the October 
consignment, as they were admittedly well 
stocked. They might, therefore, without any 
prejudice to themselves have accepted the 
defendants’ offers to ship the October 
consignment along with the November 
consignment, or their subsequent offer abv'uit 
the 29th November to forward it by an 
early shipment in December. These con- 
siderations, however, are inapplicable if the 
rule in illustration (a) is to be strictly applied, 
as I think it should be. 

In arriving at the price for which the 
goods might have been obtained on the 
date of delivery, I entirely agree with the 
learned Judge that we should look prima 
facie at the cost of obtaining them from 
Java, and not from Calcutta which gets 
its supplies from Java, especially as the 
evidence is that the goods can be obtained 
as quickly from Java as from Calcutta. 
Obviously, the market price at Java would 
ordinarily be less than at Calcutta. It is 
quite clear that the shipping and insurance 
difficulties consequent on the outbreak of 
war in August 1914 must have caused an 
advance of the prices ruling in Java and 

60 


Calcutta over those at which the plaintiffs 
purchased before the war. Exhibit G shows 
that the defendants were asking Rs. 2-9-0 
per owt , ex- war risk on the 29fch October 
1914, about the time when the hypothetical 
dealer in Madras might be expected to 
purchase the goods in Java to have them 
ready in Madras on the 29th November, 
which the learned Judge has fixed as the 
date of delivery in Madras. Though the 
plaintiffs have only tendered evidence as 
to the prices ruling in Calcutta, and the 
defendants have abstained from tendering 
any evidence on the subject, Mr. Chamier 
for the plaintiffs has put before us certain 
calculations from which he estimates the 
c.tf, Java Madras price on November 29th 
at Rs, 2 8-7 per cwt. This figure he arrived 
at by deducting the freight to Calcutta, 
as spoken to in evidence, and adding the 
freight from Java to Madras, but these 
are not proved to have been the prevailing 
freights either at the end of October or of 
November 1914, and I agree with the 
learned Judge that the prices from 

Java are not accurately proved. 1 think, 
therefore, that Mr. Chamier is not entitled 
to judgment as claimed by him for Rs. 8,800 
as the difference on 80) tons between 
Rs. 2-8-7 per owt., his estimated c.if, price 
from Java on the 29fch November, and the 
c»if, contract price of Rs. 1-15 6 plus Rs. 250 
importer’s profit and Rs. 33 lading charges, 
in all Rs. 9,083. On the other hand, look- 
ing at the evidence as a whole, and especially 
at Exhibit G-l, 1 think there is evidence 
from which 1 am justified in concluding 
that the hypothetical value of 803 tons in 
Madras at the end of November must have 
exceeded the contract price by not less 

than Rs. 5,000. It is very likely that the 
figure would be higher if all the evidence 
were before us, but we are agreed that that 
sum may safely be awarded on the evidence 
before us. 1 would accordingly allow the 
appeal and increase the damages to Ks. 5,000. 
The respondents will pay the costs of the 
appeal. The memorandum of objections is 
dismissed with costs. 

Sadasiva Aiyar, J. — Plaintiffs are the 
appellants. The defendants under two con- 
tracts with the plaintiffs were bound to 
ship 800 tons of solid Java molasses in 
October 1914 at Java to arrive in Madras 
in November 1914, the plaintiffs to take 
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delivery at Madras paying Us. 1-15-6 per owt. 
The defendants failed to make the October 
shipment and thus committed breach of the 
contract. The plaintiffs fue for recovery of 
(a) Rs. i^3,000, alleged to be the difference 
' between the contract price and the market 
price” of the 800 tons of molasses in Noveni- 
her 1914 when the molasses ought to have 
been delivered at Madras by the defendants, 
and (6) Rs. 2,725-15-6, being the sum paid 
under protest by the plaintiffs to the de- 
fendants owing to the illegal detention by 
the defendants of some other shipments 
under the contract till that sum was paid to 
the defendants. 

The learned Judge on the Original Side 
gave a decree for the Rs. 2,725-15-6 claimed 
under the heading (5) on account of the 
sum paid under protest, but gave only 
Rs. 100 as nominal damages in respect of 
the Rs. i3,CC0, damages claimed under 
heading '«). Hence the plaintiffs have 
appealed under the Letters Patent, the 
appeal being valued at Rs. 21,000 evidently 
because the plaintiffs’ contention in appeal 
is that the learned Judge on the Original 
Side ought to have given them Rs. 21, ICO as 
damages instead of only Rs, 100 under the 
heading (a). 

As stated by my Lord in his judgment, 
the law as to this subject is to be found in 
the Indian Contract Act, section 73 and 
in the illustrations thereto. The plaintiffs 
are by the section entitled to Lave ‘*oom- 
pensation for the loss or damage caused’* 
to them * by the breach, the loss or damage 
being such as naturally arose in the 
usual coarse of things from such breach or 
which the parties knew when they made 
the contract to be likely to result from the 
breach of it.” Though there are 18 illustra- 
tions (a) to (r) appended to section 73, none of 
them refers in terms to a case where there 
is no market for the goods at the place 
of delivery mentioned in the oontraet. 
[Three of the illustrations namely (e), (o) 
and (9) expressly refer to ''market price” 
as one of the essential ingredients to be 
considered in arriving at the damages.] 
If there was no illustration at all which 
could be reasonably held to govern the 
facts of this ease and if the body of the 
section alone remained for consideration 
on the question of the amount of 
damages which the plaintiffs are entitled 


[19i8 

U», there seems much to bo said in favour 
of the view that, as there is no market 
for the goods at the place of delivery, 
and as the pecuniary loss naturally flowing 
from such n breach oannof, therefore, be 
estimated with reference to the market 
price, the plaintiffs ought to prove that 
''damage” capable of calculation in Fcire 
other reasonable manner naturally flowed 
and was sustained by them from such 
breach, or prove (the second alternative 
mentioi'ed in section 73) that both them- 
selves and the defendants knew that some 
other damage was likely to result from 
the breach of the contract and the amount 
of such damage. Tins latter alternative 
right is, in iny opinion, given by the 
section oiily as an additional right to that 
given by the clause which gives (’ompcnsation 
for *‘lhe loFs or damage which naturally 
arose in the nsnal course of things'* from such 
breach, such additional right to be availed 
of at the plaintiffs* option. 

Assuming, as 1 said before, that none 
of the illustrations to the section throws 
any light on the dispute in this case in 
which there is no market for the goods 
at the place of delivery, 1 agree with niy 
Lord that the plaintiffs have not proved 
that any loss or damage naturally arising 
in the usual course of things from the 
breach of the plaintiffs’ contract has been 
caused to them, nor (in the alternative) 
any loss or damage which both parties 
knew when they made the contract to be 
likely to result from its breach. 

The Engli.sh cases [see Hinde v. Liddell 
(8) and Elhinger Actien-Qesellschaft v. 
Armstrong (14)] no doubt decide that in 
such a case (which we might shortly call 
"no- market case”) the damages must be 
calculated on the basis of the value fixed 
by the price which would actually have to 
be paid for the best and nearest available 
substitute. Some of the English oases, if 
I may say so with respect, use the ex- 
pression "market-value” in a loose manner 
and lay down that the market-value for 
the calculation of damages must be ascertain- 
ed in particular modes where there is no 
market at all for the goods at the place 
of delivery. [See Wertheim v. Ohicoutimi 
Pulp Company (15),] 

(16) (1911) A. C. 801; 80 L. J. P. G. 91; 104 L. T- 
226; 16 Com. Cas. 297. 
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1 agrree with Mr. Justioe Kamaraswami 
Sastri that the Engriish and Indian oases 
do not lay down any inflexible rule that 
in estimating damages in ^*no-market” 
eases that *'oae has to go to the plaoe 
whioh is nearest to the plaoe where 
the breach occurred” and where there is 
a market. I agree with him that *it is 
not the nearest market that always governs 
but the plaoe where, having regard to all 
the facts of a particular case, the plaintifl 
would without any material inconvenience 
to himself procure the goods in a manner 
that would throw the least amount of 
hardship on the other party.” In the 
present case, it was to Java and not to 
Calcutta that the plaintiffs should have 
turned to, if they really wanted to pro- 
cure molasses as a substitute for the 
molasses contracted for. 

L further agree with Mr. Justice Kumara- 
swami Sastri that the fact that the 
plaintiffs did not make any purchase of 
molasses as a substitute for the molasses 
contracted for or that they have 
not proved that they suffered a pie of 
actual damages through the breach of 
contract does not disentitle them, if the 
Eiiglisli and American Law applies to this 
case, from recovering the difference between 
the Java price in October 1914 plus the 
cost of carriage to Madras and the con- 
tract price. As I said already, it may 
be a question whether, if the body of 
the section 73 stood alone, such a difference 
in a “no-market” case could be treated 
as loss or damages arising ndturally from 
the breach. I shall take an extreme 
case, to illustrate what is in my mind, 
as extreme oases sometimes bring out clearly 
the principle in dispute. Suppose A at 
Madras wishes to bring up a wild animal 
found in Australia as a household pet; 
there being no market for such an animal 
at Madras, he enters into a contract with 
B of Australia through B^s agent at 
Madras in March 1917 for delivery to him 
at Madras of the animal, the price to be 
Bs. 300 payable to agent at Madras 
on delivery in September 1917. B illegally 
repudiates the contract in July 1917 and 
thus commits a breach. If A had taken 
other steps in July or August 1917, be 
could have obtained a similar wild animal 
from Australia delivered at Madras in 


September at a cost of Rs. 500. A does 
not take any such steps but makes a 
demand for Hs. 200 as damages payable 
to him and he dies (say) 3 days after 
the date fixed for the delivery of the 
animal to him at Madras under the con- 
tract. A^$ son and heir 0 does not him- 
self care to have any such animal as a 
pet. Is 0 entitled to recover Rs. 200 
as damages from B for breach of the 
contract according to section 73 of the 
Contract Act? Section 73, as I said 
before, speaks of loss or damage whioh 
naturally arose from such breach, using 
the word 'arose* in the past tense. Can 
we say that Bs. 200 was the damage 
which had naturally arisen to A by his 
not having had a pet wild animal by him 
daring the three days between the date 
fixed for delivery of the same under the 
contract and A *8 death or to A’e son and 
heir by not having inherited a wild animal 
whioh he does not want? If, of course, 
he had tried to obtain a substitute and 
had obtained it at a cost of Rs. 500, 
the loss of Rs. 200 might be said to 
have naturally arisen. Apart from 
authority therefore and on the language of 
the body of the section 73 alone, I would 
be inclined to think that no damages at 
all can be claimed. 

But I think illustration (a) to section 
73 authoritatively interprets what the 
Legislature meant by the phrase “loss or 
damage whioh naturally arose in the usual 
coarse of things from a breach of the 
contract’* in a “no-market” case also. 
That illustration is as follows: “(a) A 
contracts to sell and deliver 50 maunds 
of saltpetre to B, at a certain price to 
be paid on delivery. A breaks his pro- 
mise. Is B entitled to receive from A, 
by way of compensation, the sum, if any, by 
whioh the contract price falls short of the 
price for whioh B might have obtained fiO 
maunds of saltpetre of like quality at the 
time when the saltpetre ought to have been 
delivered?” It will be seen that the language 
of the illustration is absolutely general 
and wide and it makes no exception on 
account of special oirounastanoea like the 
following: (a) a case where B could have 
used some other substitute for the saltpetre, 
(6) a case where B was made a gift of 
50 maunds of saltpetre as eubstitute on 
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the date fixed for delivery by A, (r) 
where there was no market at all for the 
ealtpetere at the place of delivery. The 
law as stated in the illustration gives an 
unconditional right to B to get the difference 
between the contract price and the cost 
which he would have had to incur to 
obtain the like quantity of saltpetre with, 
of course, the least amount of hardship 
to A. I think this illustration is fully con* 
sisteut with the h^nglish Law as laid down 
in the House of Lords case of IVertheim v. 
Odcoutimi Pulp Go, ( 15), though that case was 
a case of breach by late delivery and not 
a case of no delivery at all. So also in 
Jugmohandas v. ^imsetwanji (16) Jenkins, 
C. J., and Chandavarkar, J., construe 
section 73 of the Contract Act similarly: 

There was no ready market rate. We, 
therefore, must have recourse to some 
other test/' And then the learned Judges 
consider all the facts including a statement 
prepared by the plaintiff himself in that 
case as to what he considered reasonable 
compensation from another party who 
committed a similar breach of contract 
with plaintiff. Where there are absolutely 
no materials put forward by the plaintiff 
to indicate what it would have cost him 
to obtain similar goods in the cheapest 
manner, it may be that only nominal 
damages would have to be allowed. But 
where there are some materials, the Court 
should, 1 think, as a Jury try to arrive 
at the cost at which the plaintiff could 
have got other similar goods for the con- 
tracted date of delivery and give him the 
difference, if any, between that and the 
contracted price. In the present case, we 
have got the facts that the defendants 
themselves wrote the letter Exhibit G in 
October 1914, wherein they offer to deliver 
molasses at Rs. 2-9-3 per owt. in November. 
If we take that rate as the rate at which 
the plaintiff.s would have been obliged to 
pay if they had attempted to obtain 800 
tons or 16,000 cwto., as substitute for the 
molasses contracted for, then the damages 
which they would be entitled to would be 
16,000 into Rs. 2-9-3 minus Rs. 1-15-6 (9 

annas 9 pies) or Rs. 9,750. But it appears 
that the plaintiffs themselves considered the 

(16) 26 i3. 744j 4 Bum. b. it. 001. 


price Rs. 2-9-3 as too high a quotation 
and that the price of molasses was pro- 
bably rising even between the beginning 
of October and the end of October at 
Java. 

1 might here remark that the plaint- 
iffs might have let in evidence as to 
why they considered Rs. 2-9-3 as too 
high or what they considered as a fair 
price, and the defendants might also have 
let in evidence as to how they arrived at 
the figure Rs. 2-9-3 and what the real 
price wai of molasses at Java and what, 
with the freight and reasonable commission 
to importers, the costs per owt. would have 
come to when delivered at Madras. I, 
therefore, agree with my Lord that under 
the circumstances R.s. 5,000 must bo 
taken as a reasonable amount to be awarded 
to the plaintiffs as damages in this case. 

1 would, in the result, allow the appeal 
to the extent of this amount of Rs. 5,0C0 
minus Rs. 100, nominal damages allowed 
under this head by the learned trial Judge, 
with the costs of the appeal. The memoran- 
dum of objections is dismissed with costs. 

M. c. P. 

Appeal allowed. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 1245 ok 1917. 

April 16, 1918. 

Present'. — Mr. Justice Shah Din. 

Musammat FAZAL NUR and anoihek 
— Plaintiffs— Appellants 
versus 

MUHAMMAD HASSAN — Defendant — 
Respondent. 

C out ii— ’Court exercising lUscretion in arhiirarij 
manner — Appeal., second, ivlicther mainfainahle. 

Wlicro a lower Apjjellatc Court exercises its discre- 
tion as to the award of costs in an nrbitraiy manner 
and not according to judicial principles, a second 
appeal lies from its decree, [p. 940, col. 1.] 

IMaintiff, a minor, sued through her brother us 
next friend for a declaration that she was not the law- 
fully wodded wife of the defendant and obtained a 
decree with costs, the Court holding that no valid 
marriage had taken place between tlie plaintilT and 
the defendant as alleged by the latter and that the 
plaintiff had never lived with the defendant as his 
wife. On appeal the District Judge, while agreeing 
with the lower Court gu all poiuLb, hold that the 
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dofendant had been badly treaicjd as the customary 
eparation for the abduction of his sister by plainlilT’s 
brother had boon denied to him and tliat therefore the 
jdaintiflF’s next friend must pay the dofondaiit’s costs: 

Ueldf that iussmuch as the defendant’s allef^atious 
as to the allof^ed marriage had been found to Iw 
false, the District Jiidp^e’s order as to costs was wliolly 
unjustifiable and must bo sot aside. 

Seoond appeal from the decree of the Dis- 
trict Judge, Jhelum, dated the 16th January 
1917, varying as to costs only that of the 
Senior Subordinate Judge, Jhelum, dated the 
20tb October 1916 decreeing the claim. 

Dr. Muhammad Iqhal^ for the Appel- 
lants. 

Mr. Badr ud-Din Xureshi, for the Respond- 
ent. 

JUDGMENT. — This second appeal relates 
only to costs ; and it is urged by the ap- 
pellants’ Counsel that since the District 
Judge has exercised his discretion as to the 
award of costs in an arbitrary manner and 
not according to judicial principles, a second 
appeal lies from his decree [Daulat Uam 
V. Burga Prasad (1), Bhugohati Pal v. 
Mahomed Alt (2) fixid Banclwr das Vithaldas y. 
Bat Kast (3)]. The facts which are relevant 
to the question of coats are brieily these. 
The appellant, who is a minor, brought a 
suit through her brother as next friend 
for a declaration that she was not the 
lawfully married wife of the respondent. 
The Subordinate Judge who tried the suit 
gave her a decree with costs, holding that 
no valid marriage had taken place between 
the appellant and the respondent in 1902, 
as alleged by the latter, that the appellant 
had never lived with the respondent as his 
wife, and that the agreement of 1902 be- 
tween the appellant’s step- brother and the 
respondent by which the appellant, who 
was then only two years of age, was to 
be married to the respondent, a boy of 
eighteen years, was opposed to public policy 
and as such invalid. The District Judge 
while agreeing with the Subordinate Judge, 
on all points, has held that the respondent 
has been badly treated as the customary 
reparation for the abduction of his 
sister by the appellant’s stepbrother 
has been denied to him by the appellant’s 
family, and that, herefore, the ap* 

( 1 ) 1.0 A. 833; A. W. N, ( 1893) 1 10; 7 Ind. Dec. (n. s.) 
930. 

(2) 7 0. W. N. 647. 

(«) 16 B. 676; 8 Ind. Dec, (n. s.) 929. 


pellants* next friend must pay his costs. 
This is an entirely erroneous view of the 
situation. It is clear that the appellant 
was never married to the respondent, 
and yet in this litigation the respondent 
has set up a false claim to the effect that 
he is the husband of the appellant, that the 
appellant had lived with him as his wife 
for a great many years, and that she having 
attained puberty some years ago had ratified 
the marriage- These allegations have been 
found to be false ; and yet the District 
Judge has awarded costs to the respondent 
simply and solely because the appellant’s 
step-brother did not give full reparation 
to the respondent for having abducted his 
sister in 1902. 

It is clear that the District Judge’s order 
as to costs is wholly unjustified and 
arbitrary. I accordingly accept this appeal 
and setting aside his decree as to costs 
restore that of the first Court. 

Appeal accepted. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 1135 of 1916. 

October 25, 1917. 

Present: — Mr. Justice Seshagiri Aiyar and 
Mr. Justice Napier. 
TIRUMALAI MUTHUVEBRA 
PARAMASiVA VENKITaSAMI NAICKER 
— Defendant No. 1 — Appellant 

versus 

MUTHUSAMl PILLAl and AN0T.4Ett~ 
Plaintiff and Defendant No, 2 — Respondents, 

Transfer of Property Act (IV of 1882^, x. 72— MorU 
gngcj usufruct nary -Ex pc uses of criminal litigation 
conducted by mortyagee to support tiile^ whether charge^ 
able ou property — Suit for re-imhursenienU maintain* 
ability of — H i nd ti Law — (} ua rd ia nshi p — Step-mother, 
right of, to act as guardian of her step-son — Contract 
by guard inn, whether chargeable on minor* s estate, 

Tt is o])oii to doubt wliotlier an expensive criminal 
litigation, conducted by a usufructuary mortgagee for 
the purpose of securing the conviction of persons who 
have reaped and (.*arried away the crops on the 
mortgaged land, can be regarded as a proceeding 
necessary to support tho niortgjigor’s title. [p. 930, 
col. 2.] 

When*, however, the mortgagee acts as a prudent 
owner and at tho request of the mortgagor and the 
])rooeodings are rendoi*od necetsary, he is entitled to 
bo indemnified in respect of such expenses, [p. 951 
pol. l.j 



950 


INDIAK CASBS. 


[1918 


YfiNKITASAMI NAICKIR V. MUTHUSAMl PILLAI. 

In such an event the mortgagee has the right to 
add the amount so expended to the principal money 
and insist on its payment before redemption or auc 
aeparately for its recovery, [p. 951, col. 1.] 

Seotion 72 of the Transfer of Property Act does 
not restrict the mortgagee’s remedy to what is stated 
there. There is an independent cause of action for 
expenses incurred under any of the da uses of the 
section, [p. 962, col. 1.] 

Bavanna v. Dalagurivif 9 M. L. J. 177, dissented 
from, 

McEwan v. Cromhie^ (1884) 25 Ch. D. 175 at p. 
177; 63 L. J. Ch. 24; 49 L. T. 499; 32 W. R. 115, ex- 
plained and distinguished. 

In the absence of neanir relations, a step-mother is, 
under the Hindu Law, entitled to act as the guardian 
of her step-son. [p. 952, col. 1.] 

Maharanee Ram Bunsee Koonwaree v, Maharanee 
Soohh Koonwareej 7 W. R. 321, not approved. 

A Hindu guardian cannot enter into a transaction 
so as to charge the minor on attaining ago with 
personal liability, [p. 952, col. 2.] 

Waghela Rajsnn ji v. Shekh Masludin^ 11 B. 551; 14 
1. A. 89; 11 Ind. Jur. 316; 5 Sar. P. C. J. IG; 6 Ind. 
Dec. (n. s.) 364, followed. 

Where a decree makes the minor personally liable 
on a contract by his guardian the Appellate Court 
has jurisdiction to amend and rectify it even in the 
absence of a memorandum of^ objections or crofs- 
appeal on behalf of the minor, [p. 952, col. 2.] 

The minor’s liability, however, for debts properly 
incurred on his behalf by his guardian can be charged 
against his estate, [p. 953, col. 1.] 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
Madura, in Appeal Suit No. 10 of 1916, 
preferred against the decree of the Court 
of the Additional District Munsif, Dindigul, 
in Original Suit No. 324 of 1913. 

Messrs. K, Jagannadha Aiyar and K. Balaviu- 
Jcunda Aiyar, for the Appellant. 

Mr. A, Krishnasami Aiyar, for the Re- 
spondents. 

JUDGMENT. 

Seshagibi Aiyar, J.—The plaintiff obtained 
a usufructuary mortgage from the father of 
the let defendant in 1906. He was in pos- 
session for three years. After that period, 
the tenants whom he had let into possession 
colluded with one Sekhomoni Ammal, a 
neighbouring Zemindarini, and carried away 
the crops on the land without paying the 
landlord’s share. Therenpon, the plaintiff 
instituted criminal proceedings against the 
tenants and they were convicted. For the 
expenses incurred in conducting the criminal 
proceedings, the 2nd defendant, who is the 
step-mother of the 1st defendant, executed 
a document, which is styled a Varthamanam, 
in December 1909. The present suit is 


brought against both the defendants bn 
that document. The Ist defendant denied 
the right of the 2nd defendant to be his 
guardian and contended that the criminal 
litigation was not conducted hona fide and 
that he is not liable for the expenses 
incurred. The District Munsif came to the 
oonolusion that the criminal prosecution 
was not necessary for protecting the interest 
of either the mortgagor or the mortgagee, 
that the expenses incurred were not 
covered by any of the provisions of seotion 72 
of the Transfer of Property Act, and that, 
under any oiFCumstances, the plaintiff is 
not entitled to any decree against the Ist 
defendant who was a minor at the time 
of Exhibit A. He dismissed the suit. In 
appeal the Subordinate Judge differed 
from the District Munsif upon the question 
whether the criminal proceedings were 
necessary to protect the estate. His Hnding 
is that as Sekhomoni Ammal disputed the 
ownership of the defendants it was necessary 
to have conducted criminal proceedings in 
order to protect the estate. He also held 
that the document executed by the 2iid 
defendant was binding upon the Ist defend- 
ant. He gave a decree to the plaintiff 
for Rs. 800. The decree is personal and 
does not charge the property of the Ist 
defendant. 

No serious attempt was made before us 
to impeach the Gnding of the Subordinate 
Judge that the expenses of the criminal 
prosecution were necessary. If we heard 
the case on the facts, we may not have 
come to the same oonolusion as the lower 
Appellate Court has done. Under seotion 72, 
clause (c), of the Transfer of Property Act, 
the mortgagee in possession may add any 
moneys spent in supporting the mortgagor’s 
title to the property. It is open to doubt 
whether an expensive criminal litigation car- 
ried on for the purpose of getting convicted 
certain persons who had reaped and carried 
away the crops on the land can be regarded 
as a proceeding necessary to support the title 
of the mortgagor. But, apparently the aocus- 
sed were set up by a rival claimant, and it 
appears from the evidence that the 2nd 
defendant requested the plaintiff to take 
criminal proceedings to protect the Ist 
defendant’s title to the property. As we 
said before, the matter has not been 
seriously argued before us, and we] are not 
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prepared to differ from the Subordinate 
JudsTO on this point. 

The further question is whether the 
expenses incurred were reasonable. The 
mortsasree in possession mast aot as a 
prudent owner. That is a question of 
fact, on which the Subordinate Judge has 
given a finding which has not been serious- 
ly attacked in this Court. We are bound 
by that finding. On these two findings 
there can be no doubt that the mortgagee 
is entitled to be indemnified in respect 
of the expenses incurred by him. The 
cases of Godfrey v. ^atsnn (1), Sandon v. 
Hooper (2) and Fenton v. Blackwood (3) 
lay down this proposition in clear terms. 

The next question is whether a separate suit 
i^ maintainable in respect of the expenses. 
Mr. Jagannadha Ayyar contended that the 
only remedy open to the mortgagee, who 
has spent money, under clauses (a) to (e) of 
section 72, is to add them to the moneys 
due under the mortgage and to insist upon 
being paid those sums before redemption, 
and not bring a separata suit. The language 
of section 72 is against this contention. The 
words are, “ the mortgagee may, in the 
absence of a contract to the contrary, 
add such money to the principal money**. 
It is a permisiiive provision and not an 
obligation imposed upon the mortgagee. 
As we read the section, it seems to us 
that the Legislature intended to give larger 
rights to the mortgagee than he would 
otherwise have. Every person who spends 
money for the benefit of another isS entitled to 
sue for that money. The ordinary rule? of 
contract would secure him that right. In the 
case of a mortgagee, the Legislature appar- 
ently intended to put him on a higher footing. 
He is given the liberty of adding the 
expended moneys to the amount of the 
mortgage, thereby securing to the moneys 
a charge upon the property. The use of 
the word may shows that it is an 
additional remedy conferred upon the 
mortgagee and that it is not the sole 
remedy. The learned Vakil for the appel- 
lant has been able to find a case which 
certainly supports him in his contention. 


In Bivanna v. Bulagurivi (a) it was held by 
Justice Subramania Aiyar and Justice B odd im 
that the only right secured under section 72 is 
to add the amount to the mortgage money. 
This judgment has not been referred to or 
followed in any of the subsequent cases in 
this or any other High Court. With all 
respect to the learned Judges, we are unable 
to agree with their conclusions. There is no 
discussion of the section of the Act nor is 
there any citation of authorities in support 
of the proposition laid down by the learned 
Judges. Mr. Jagannatha Ayyar referred us 
to McEivan v. Grumhte (6). One preliminary 
observation may be made as regards that 
case, and that is the learned Lord Justices 
had not to construe any Aot of Parliament 
as we have to do. Lord Justice Cotton 
points out that the right of redemption 
is itself an indulgence granted to the 
ihortgagor, and that he would not be 
allowed to exercise that right except on 
condition of paying the mortgagee any 
expenses which have been properly 
incurred. He adds that the mortgagee*8 
right to bring actions for the debt is not 
permissible, because the condition imposed 
by a Court of Equity is not in the nature 
of a contract which can be independently 
enforodd. As we understand the learned 
Lord Justice, he seems to have laid down 
that the Common Law Courts should not 
entertain an action for the debt due in a 
mitter which purely within the juris- 
diction of the Chanoary Court and which 
lijibility the Chancery Court is alone com- 
petent to impose as a condition of redemp- 
tion. This principle can have no ap- 
plication to India. Hwing regard, as we 
said before, to the language of section 72 of 
the Transfer of Property Aot, we are 
unable to agree with the oootenti )n that 
the only remedy open to the mortgagee 
is to insist upon being paid at the time 
of redemption. Moreover, in the present 
case, it cannot be said that there was no 
consideration for the bond given by the 
2nd defendant to the plaintiff. Undoubted- 
ly money has been spent on her be- 
half and apparently at her request, and 
1 see no reason for holding that the b )n I 
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sued on is not supported by oonsideration. 
The decision of the Allahabad High Court 
in I^ndad Hasan Khan v. Badri Prasad (6) 
impliedly holds that there is an independ- 
ent cause of action for expenses incurred 
under any of the clauses of section 72. 
We must, therefore, overrule this con- 
tention. 

One other minor contention may be 
disposed of before dealing with the princi- 
pal point argued in the case. 

The learned Vakil for the appellant 
argued that, as the 2nd defendant is 
only the step-mother, she was not the 
natural guardian of the 1st defendant 
and, therefore, the bond will not bind him. 
The question was not very fully argued, 
and therefore we do not propose to 
express any definite opinion upon the 
question whether the step-mother is a 
guardian under the Hindu Law. There is 
one case of Lnkmee v. Urnur Chund Deo 
Chund (7) and another in the North 
Western Provinces in J^iunkoolal v. Shoodra 
(S) cited in Trevelyan on Minors, 5th edition, 
page 51, in which it was held that a step- 
mother is entitled to be the guardian of 
her step-son. On the other hand, we have 
Maharanee Ham Buneee Jionwaree v. Maha- 
ranee Soobh Koonwaree {9) f where it was held 
that she is not. 1 do not think the fact 
that she is not the heir to her step-son 
is conclusive on the question. As at 
present advised, we are unable to think that 
in the absence of nearer relations she is 
not entitled to act as the guardian of her 
step-son. In Sundar Mont Dai v. Bai.gsidhar 
Patnaik (10) Mookerjee and Beackcroft, JJ., 
appointed the step-mother of the minor to 
be his guardian. In the present case the 
step-mother was the sister of the let defend- 
ant’s own mother. We, therefore, think that 
no valid objection can be raised on the ground 
that she is not entitled to act as guardian. 

The main question is whether, on a contract 
by the guardian of a Hindu, the minor’s 
person or his property can be charged with 
liability. We feel no doubt that the decree 


(GJ 20 A. 401; A. W. N. (IJ'QS) 80; 9 Ind. Dec. 
(x. s.) 017. 

Cl) 2 Bom. Snd. C. Kep. 144. 

(S) (1847) N. W. P. Sud. C. Kep. 1L‘>. 

(9/ 7 W. K. 321. 

(10) 16 lud. Cas. 900; 17 C. L. J. 405. 


against the Ist defendant personally is wrong* 
It was pointed out by the Judicial Committee 
in Waghela Rajsanii v. Shekh Masludin (11) 
that a guardian cannot enter into a trans- 
action BO as to charge the minor, on 
attaining majority, with personal liability. 
Therefore the decree is wrong, in so far as it 
makes the 1st defendant personally liable. 
But we have jurisdiction to see that a proper 
decree is passed, although there is no memo- 
randum of objections or cross-appeal before us. 
Now the question is whether the property of 
the minor should be held liable. Mr. Jagan- 
nadha Ayyar laid emphasis upon the decision 
of the Privy Council in Indur Ghunder Singh 
V. lladhakitihore Ghose (12) and argued that 
unless the guardian created a charge upon 
the property, no decree should be passed 
against the estate of the minor. It is 
necessary to examine this decision very 
carefully to see what it is that was actually 
decided by the Judicial Committee in that 
case, in the first place, the contract, 
although by the guardian of the minor, 
was not entered into in that capacity. A 
renewal of a lease was taken in the name 
of the mother and grandmother of the 
infant. The description in the document is 
that they were the mother and grandmother 
of the boy. The document does not purport 
to have been executed as guardians. Further 
it was a fresh contract entered into by the 
ladies and in the litigation that ensued, 
the minor was sought to be charged with 
liability for this contract. Lord Hannen 
delivering the judgment of the Board 
points out, in more than one place, that 
the transaction was not entered into as 
guardians of the minor. On page 512 it 
is said : The lessees (referring to the 
mother and the grandmother) undertook 
themselves to pay the rent.” on page 513 il 
is stated that the plaintiff was asking the 
minor to fulfil the obligations entered into 
by the lessees in their own name.” Refer- 
ring to the earlier case of Hanoomanpersaud 
Panday v. Musamrnat Bahooce M unraj Koonweret 
(13), His Lordship observee: “Further the 


•11) 11 B. 651; 14 1. A. 89; 11 Ind. Jur. 315; 5 Sar. 
r. C. .1. IG; (i Inti. l)eu. (s. ».) 3r.4. 

(12»1‘JU. 507; 19 1. A. 90; 0 Sar. P. C. J. 185; 9 
liid. Dec. (n. 8.; 782. 

(13) 6 M. I. A. 393; 18 W. K. 81n; Sevestre 253n; 

2 Suth P. C. J. J9; 1 Sar. P. C. J. 652; 19 Ifi. K. 147. 
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managers of an infant’s estate were actually 
dealing by way of mortgage with a portion 
of that estate. ” The view taken in Indtir 
Chunder Singh v. Radhaktshore Qhose (12), 
oomes to this, that, with reference to 
transactions entered into personally by the 
guardian of the minor, his estate, on his 
attaining age, should not be held liable. 
We do not think this decision should be 
extended to oases which are not covered 
by the facts proved in that case. After 
Indur Chunder Singh v. Radhakishore Chose 
(12) this Court had to deal with the ques- 
tion in a number of oases. In Suhramania 
Ayyar v. Aiumuga Chetiy (14) it was held 
that on a bond executed by the guardian 
the minor’s estate can be made liable. 
Duraisami Reddi v. Muthial Reddi (15) 
decides the very question we have 
now to decide. Regulla Jogayya v. 
Vencatarathnamma (lt>), though it is not 
a case of minor, enunciates the same 
principle. In Krishnamnrthi v. 

Bank of Burma (17), the present Chief 
Justice points out that, by ap- 

plying the principle of subrogation, the 
estate of the minor can be proceeded 
against for a proper debt incurred on 
behalf of the minor. Lastly we have Padma 
Krishna Chettiar v. ^agamani Ammal (18). 
It lays dov^u that a minor’s estate can be 
made liable for a debt contracted by the 
guardian. Although a great deal 
may he said in favour of the position that 
the Hindu Law liability should not be 
extended to oases under the Negotiable 
Instruments Act, there can be no question 
that in case of bonds like the present one, 
the liability of the minor for debts pro- 
perly incurred on his behalf can be charged 
against the estate. We see no reason for 
not following this catena of decisions in 
this Presidency and for referring the case 
to a Full Bench. In a very recent case 
reported as Swarninoiha Aiyar v. Srinwasa 
Aiyar (19) Justice Abdur Kahim and 

(14) 26 M. 330. 

(15) 31 M. 

(16) 6 Tnd.Cas. 271: ?3 M. 402; 7 M. L. T. 112;20 
M. L. J. 412; (1010) M. W. N. 142. 

(17) 11 Tnd. Cas. 70; 14 Ind. Cii.s. 380; 35 M. 602; 
(1911) 1 M. W. N. 385; 21 M. L. J. 620; 11 M. L. T. 
66 . 

(18) 30 Ind. Cas. 574; 39 M. 915; IS M L. T. 216. 

(19) 3S Ind. Cas. 172; 32 M. L. J. 259; 21 M. L. T. 
91; 5 L. W. 323; (1917) M. W. N. 278, 


Justice Spencer held that on a personal 
contract entered into by a trustee the 
minor’s estate should not be held liable. 
This decision has been dissented from by 
Kumarasami Sastri, J., in Ammalu Ammal v. 
Namagiri Ammal (20), but Sadasiva Aiyar, J., 
is inclined to agree with it. It is not 
necessary for ns to express any opinion 
one way nr the other upon the 
actual conclusion come to in the case. The 
learned Judges point out that the case of 
a guardian of an infant stands on a different 
footing from the case of a trustee. As Mr. 
Krishnasami Aiyar suggested, the trustee 
has a legal estate in him and consequenfly 
any contract entered into by him 
must prima facie he taken to be chargeable 
only against him personally or against 
the estate in his hands. The guardian of 
a minor occupies a different position, for, 
as he enters into a contract on behalf of 
the minor who is the legal owner 
of the property, he must be deemed to have 
intended to charge the estate of the minor 
with liability. In this view Swaminatha 
Aiyar v. Srinivasa Aiyar (19) does not affect 
the present case. We are, therefore, of 
opinion that the estate of the minor is 
liable for the debt sued on. The decree of 
the Subordinate Judge must be modified 
by stating that the minor is not personally 
liable but only his property. With this 
modification the second appeal must be 
dismissed with costs. 

Napier, J. — 1 agree. 

Ai. c. P, 

Appeal dismissed', 
iJecree modified. 

(20) 43 Ind. Cas. 760; 33 M. L .1. 631; 22 M. L. T. 
391; 6 L. VV. 722; (1918) M. W. N. 110. 


LOWER BURMA CHIEF COURT. 

FULL BENCH. 

Civil Reference No. 1 of 1918. 

March 27. 1918. 

Present ', — Sir Daniel Twomey, Kt., Chief 
Judge, Mr. Justice Ormond, Mr. Justice 
Maung Kin and Mr. Justice Rigg. 
MAUNG HME — Plaintiff — Appellant 
vresus 

M A 8E1N — Defendant — Respondent. 

liaddliist Law, Biinncae -Dirorce — Second marriage, 
irHhout chief toije^s consent, whether entitles chief 
wife to divorce. 
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The chief wife of a Bumesti Buddhist may object 
to her h usband takiii{^ a second wife, and may claim 
a divorce if he does so without her consent. Her 
rij^ht, however, is s\d»ject to certain exceptions men- 
tioned ill sections 219, 232, 265 — 67 and 311 of the 
Digest, wlu’freiii the husband is allowed to take a 
socoiid wife when the first wife is barren or has borne 
only female children, or is suffering from certain 
diseases, [p. &r»7, col. 1; p. 058, cols. 1 & 2.] 

In the case of such a divorce the jiroporty .should 
h(‘ partitioned as in the case of divorce by nuitnal 
consent, [p. 957, col. 1; p. 958, col. 2; p. 959, col. 1.] 

Ma In Than v. Maung Saw Ilia, L. B. U. (1^2-9 A 
103; ami M<i Ijin v, Tc Nanug, 3 Ind. Ca.s. 715; 5 L. 
B. 11. 87, dissented from. 

JUDGMENT. 

J. — The question referred for deci- 
sion in this case is whether the chief wife 
of a Burmese Buddhist is entitled to divorce 
her husband if he takes a lesser wife 
without her consent. It will be convenient 
first to examine the course of decisions 
on this point or related points. The 
earliest case is that of Ma In Than v. 
Maung Saw Ilia (1), in which the Special 
Court held in 1881 that the chief wife 
had no right of objection. This ruling 
was declared to be still good law in 1909 
in Ma Ein v. Te Nautig (2), but doubts 
as to its correctness had been already 
expressed in various cases both in Upper 
and Lower Burma. In Maung Kauk v. 
Ma Han (8) Mr. Burgess said that 
before accepting the rule in Ma In Thanks 
case (1) it would be necessary to examine 
the authorities, as there was much to be said 
on the other aide. In 1893 the same learned 
Judge said in Ma Shwe Ma v. Ma lllaing 
(4): **PolygaTny is said to be lawful by 
Buddhist Law, but it may be doubted whether 
this conveys a correct impression unless 
it is understood in a special or limited 
sense. The leading principle of Buddhism 
in this respect is monogamy rather 
than polygamy.” He went on to express the 
opinion that allusions to a plurality of 
wives in most of the Dhammathats referred 
to Hindu laws and customs rather than 
Buddhist Law. The precise point in issue 
in this reference has, however, never been 
decided in Upper Burma. The decision in 
Ma In Than' 8 case (l) has been questiond 


(1) L. B. R. (1872-92) 103. 

(2) 3 Ind. Cas. 715; 6 L. B. R. 87. 

(3) TJ. B. R. (1892-96) X^^ol. 11, 48. 

(4) U. B. R. (1892-96) Vol. H, 145 atpp. 149, 160. 


in three reported oases sinoa the oon* 
stitution of the Chief Court in 1900. In 
Ma San Shwe v. Po Thaik (5) Birks, J,, 
discussed this ruling but did not come to 
any definite conclusion. In Ma Ka IT V. 
Po Saw (6) a Full Bench of this Court 
held that a chief wife could refuse to live 
in the same house as a lesser wife. Hartnoll, 
J., dissented from the opinion expressed 
in Ma In Than's case (1), and faid that a 
husband who took another wife without 
his first wife’s consent committed a 
serious matrimonial fault against her; but 
he did not come to a finding whether 
this fault would justify a o’aim to divorce, 
as it was not necessary to the decision 
of the matter in issue. In Ma Wun T)i 
v. Ma Kin (7) Adamson, J., said; “The 
learned Advocate for respondents raised a 
question of Buddhist Law, as to whether a 
Bnrman Buddhist can legally marry a second 
wife, during the lifetime of his first wife, with- 
out her consent. 1 regret., the question does 
not require a decision in this case. I may say, 
however, that the arguments of the learned 
Advocate, which he has embodied in a very 
interesting printed pamphlet, appear to me 
rather to throw doubt on the ruling of 
the Special Court in Ma In Than v. Maung Saw 
if/a(i)...thaD to prove the broader proposition 
that a second marriage under these circum- 
stances is null and void.” 

There is no doubt that polygamy is legal 
in Burma. In Ma Tn Thon's case (1), 
Jarditie, J. C., held that in spite of 
the existence of some texts of the religions 
law books, the custom of polygamy is so 
fully established that it lay upon the objector 
to show that this custom was limited in 
its application. He further said that 
even if the religions law was expressed 
opposed to polygamy, he would hesitate to 
suppress by judicial decision an institution 
which is part of the life of the people. 
He thought that the whole tenor of the 
Manugye was in accordance with the custom 
of polygamous marriages, and should not 
be set aside on account of the existence 
of isolated texts. There are indications, 
however, that the learned Judge was 

(5) 2 Chan. Toon’s L. C. 165. 

(6) 4 L. B. R. 340; 9 Cr. L J. 26. 

(7) 4 L. B. R. 175; 10 Bom. L. R. 41; 8 M. L. T. 93; 
18 M. L. J. 3; 12 0. W. N. 220; 7 0. L. J. 112; 35 C 
232; 5 A L J. 63; 14 Bur. L. R. 8; 35 I. A. 41 (P. C.). 



INDIAN OASES. 


955 


Vol. XLV] 

IfAUKG flME V. MA SEIK. 

inoliDed snbseqaently to modify the decided 
opinion he had expressed in Ma In Thanks case 
(1). After that decision the Manu Kun- 
iiana was translated and at page 30 of 
his note on Buddhist Law, Mr. Jardiue 
observes that sections 173 and 132 throw 
some doubt on the right of polygamy. 
In paragraph 32 of his second note he says: 
'^Throughout the Dhammathat (Maiiugye) 
polygamy is treated as lawful but with a 
feeling that it is a grievance to the first 
wife.” Cap^'li^• Forbes says; “Even if 
polygamy is indulged in, the general 
feeling may he said to be against it. The 
suppression of the first by the second wife 
is a serious matter.” In (/ueen- Empress v. 
Nga Ne U (8) Mr. Jardine said; — “l am 
aware that some Burmans think that a 
man who has a wife may not marry a 
second time in her lifetime without her 
consent. The 173rd section of the Wunnana 
is in favour of this view, but it was not 
pointed out to the Special Court who held 
the contrary in S' a In Thanks case (i).” In 
Afa UunlJi's case (7) their Lordships of 
the Privy Council quoted with approval 
the following observations of the learned 
Chief Justice: "it is not forbidden to a 
Burman Buddhist to have two wives at 
the same time, but it is universally conceded 
that the leading principle of Buddhism 
is monogamy rather than polygamy, that 
polygamy is rare and... is considered dis- 
respectable,” There can be no doubt that 
in Lower Burma the position is tliat 
polygamy is tolerated hut regarded with 
disfavour and that there has always been 
a body of opinion that it is only allowed 
if the first wife consents Assuming that 
the Dhammathats only allow it under 
certain conditions or penalties, I am unable 
to see why the fact that these penalties 
have never been enforced in practice, or 
that it is not possible to point to instances 
of such enforcement, should preclude 
this Court from declaring that they exist 
and can be claimed by the wronged wife. 
The law to be administered is the Burmese 
Buddhist Law as laid down in the Dham- 
mathats, unless such law has been clearly 
modihed by custom or is repugnant to 
equity, justice er good conscience. In 


Bhngwan Singh v. Bhagwan Singh (9) 
their Lordships of the Privy Council pointed 
out that the judgment in the Collector af 
Madura v. Moot too Bamalinga Saihupathy 
(10) gives no countenance to the conclusion 
that in order to bring a case under the 
rule of any law, laid down for Hindus 
generally, evidence must be given of 
actual events to show that in point of fact 
the people subject to that general law 
regulate their lives by it. At page 423 
of the same judgment their Lordships said 
that the general law should be ascertained 
by reference to the authoritative text books 
and judicial opinions, and that when the 
general law has been established any one 
living where such law prevails and is 
applicable must he taken to fall under the 
general law, unless he can show some valid 
local tribal or family custom to the contrary. 
The mere fact that the limitations to the 
license of having more than one wife have 
not been observed is insufficient to justify 
the Courts in holding that the law has 
been abrogated by custom, especially in a 
country like Burma, where as Sir John 
Jardine himself observes (notes on Bud- 
dhist Law III) the system of compromise 
based on consent and acquiescence almost 
supersedes custom. So far had this system 
of compromise been carried that when 
Britit-h Judges first attempted to ascertain 
what the Buddhist Law was on any sub- 
ject, they sometimes found great difficulty 
in obtaining any information on which a 
decifiicii could properly be bas^d. It 
appears to me, therefore, that there is no 
proof of any custom regarding polygamy 
which custom overrides the general law 
laid down in the Dhammathats or precludes 
us from examining that law with a view 
to ascertain its scope and provisions. It 
is true that in Hindu Law, to which to 
some extent the Dfiammathats are indebted 
for their rules, there is no restriction 
against polygamy and the rules enjoin- 
ing monogamy have been held to be 
merely directory and not mandatory 
(Cowell’s Lecture on Hindu Law, part I, 
page 164, Mayne, Hindu Law, paragraph 92, 

V9) 21 A. 412 ut p. 422; 1 Bom. L. 11. 311; 3 C. W. 
N. 454; 26 I. A. 153; 7 Snr. P. C. .T. 474; 9 Ind. Dec 
(N. 8.) 971 (F. C\). 

(10 12 M. 1. A. 397; 10 VV. II. P. 0. 17; 1 B. L. K. 
P. C. 1; 2 Snth. P. C. J. 135; 2 Sar. P. C. J. 361; 20 M 
B. 389. 


(8) L. B. K. (1872-92) 202. 
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Sarkar’s Leotures, page 117). Tliey seem 
to be of the nature of oounsels of per- 
fection rather than absolute prohibitions 
coupled with a penalty in case of dis- 
obedience. Bat whatever may be the 
extent to which the Dhammathats are 
indebted to Hindu Law, there can be no 
doubt that the Hindu Law regarding 
marriage and divorce has been profoundly 
modified by Buddhism, although the 
compilers of the Dhammathats have in some 
cases not attempted to distinguish the two 
systems. Thus the division of the people 
into castes is recognised by the Dham- 
mathats although a distinction is unknown 
to Burmana. The Courts have always 
endeavoured to interpret conflicting passages 
in the Dhammathats in such a 
manner as to con form with the existing 
sentiments and practice of Burmese society, 
80 far as it is possible so to do without 
usurping the functions of the Legislature. 
If on examination of the texts, it is found 
that there is a strong preponderance in favour 
of restrictions being placed on polygamy, 
we shall, 1 think, be taking a proper course 
in giving effect to those texts in harmony 
with the prevailing sentiments of the people. 
I do not attach much importance to the fact 
that polygamy is recognised in the Dham- 
mathats and that much of their matter is 
occupied with rules for the division of pro- 
perty between various kinds of wives and 
their children. Such rules are necessary in 
view of the structure of society existing 
then and existing now. They are not neces- 
aarily inconsistent with rules tending to dis- 
courage polygamy. 

In Ma Nhin Bwin v. T) Shws ^Jone (11) 
their Lordships of the Privy Council said 
that where the M inngye was not ambiguous 
it should be followed. There is, however, no 
clear pronouncement in that Dhammathat 
on the subject of the chief wife’s right to 
object to her husband taking a second wife 
without her consent. Section 43, Volume XII, 
deals with the five kinds of wives who may 
be put away, but it is explained that by 
putting away is only meant that the husband 
had the right to take another wife and his 
first wife is not entitled to oppose him. 

(11) Iml. CaR. 43:i; 8 L. H. R. 1; 7 IJiir. L. T. 10.5; 
16 3(»m. 1. K. 377; 27 M. L J. 41 ; 18 C. W. N rs2l; 
16 M L. T. 142; 20 C. L .1. 26i; 4i C. 887; I L. W. 
914; 41 I. A. 121; (1914) M. \l, N. 449 (P. C.>. 


Section 24, Volume V, refers to a right of 
separation when the wife has taken a para- 
mour or the husband a lesser wife, the division 
of property in such oases being made as in 
the case of divorce by mutual consent. In 
section 17 of the same chapter a husband 
whose wife has left him is enjoined to wait 
for one year before he takes another, under 
penalty of los.^ of the property brought to 
the marriage and the joint property. But 
the right of the chief wife to demand a 
divorce is rather a matter of inference than 
a clear statement of the existence of such 
a right. Turning now to the Digest of the 
Kinwun Mingyi, 1 find that in section 208, 
three Dhammathat.s are cited, which laid down 
fidelity to the first wife ss one of the duties 
of a husband, but these texts are only 
directory. In the passage from the Dhamma- 
thatgyaw cited in section 214 there is a 
similar admonition to husband.s not to be 
unfaithful. In two of the three Dhammathats 
cited in section 230, adultery on the part 
of the husband is placed on the same 
level as a repugnant disease and gives 
the wife a right of divorce. The 
most important section is No. 256, which 
contains extracts from eight Dhammathats 
and in no less than six of these a second 
marriage without the chief wife’s consent 
gives the latter the right to divorce and to 
retain the whole of the property. These 
texts seem to me to he very clear and to 
admit cf no doubt as to their construction. 
In the passage from the Manugye cited in 
section 803, divorce is permitted if cruelty is 
coupled with the taking of a lesser wife, but 
no argument against the right of a chief wife 
to obtain a divorce on the ground of a second 
marriage can be founded on this passage, as 
most of the other Dhammathats quoted in 
that section give her the right of divorce on 
the ground of crualty alone, and this right'has 
been affirmed in Maung Po Han v. Ma Ta Lok 
(12). In section 397 the penalty imposed on a 
huMhand for taking a lesser wife is expulsion 
from the house after being compelled to 
leave behind even his clothes In section 
259 an extract is quoted from the Addasan- 
kepa Vanna of the rule relating to husbands 
and wives who have been previously married. 
Here too the wife is said to have the right of 
divorce if the husbind takes a lessor wife and 

(12^ 20 lud. Cas.674j 7 L. B.B. 79; 6 Bur. h. T. 134. 
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the husband forfeits all claim to the jointly 
acquired property. 

As against these authorities the learned 
Advocate for the appellant has been able to 
cite only se^'tion 253, which is headed “A 
man may marry as many wives as he pleases,” 
But this section does not deal with the case 
pf a man marrying when his first wife objects, 
and there is no doubt that if she consents, 
there is no impediment to his takinsr other 
wives. The other arguments addressed to 
ns were founded on the existence of the 
custom of polygamy and its recognition in 
the Dhammathats in the shape of ruled for 
the division of property between more 
than one wife. These arguments have 
already been considered in an earlier portion 
of this judgment. 

1 think that it is clear that the 
general rule is that the chief wife may object 
to her husband taking a second wife and 
may claim a divorce if be does so, her 
right is, however, subject to certain excep- 
tions. These are found in sections 219, 282, 
265 — 237 and 811 of the Digest. The hus- 
band is allowed to take a second wife when 
the Srst wife is barren or has borne only 
female children or is suffering from certain 
diseases. In Burmese society a higher value 
is attached to the begetting of sons than 
daughters. There is also nothing unreason- 
able in the exception based on the 6rst w ife 
becoming insane or a leper, maimed, blind 
or paralysed and thus becoming unable to 
fulfil the duties of her position. I would, 
therefore, answer the reference as follows:— ^ 
Subject to exceptions of the kind mentioned 
in sections 219, 232, 265-267 and 811 of the 
Digest, if a Burmese Buddhist takes a second 
wife without his first wife’s consent, she 
has a right to divorce him. 

I may add that if she dec*ides to claim 
the right of divorce, I think that the 
division of property should, in the absence 
of any contract to the contrary, be 
made as if the divorce were one 
by mutual consent. This is the rule if the 
husband commits adultery (section 2301 
and is the rule given in Manugye where 
the husband has not only taken a lesser 
wife but has been cruel (section 303). In 
section 256 a severe penalty is to be im- 
posed according to some of the Dhammathats, 


which are, however, not consistent regard, 
ing the penalty. 

Twomrt, C. J. — The question referred 
does not arise directly in the case which 
was before our learned colleague. But it 
does arise indirectly. Under the Special 
Court ruling in Ma In Than v. Maung Saw 
]!la (1) a head wife has no remedy if her 
husband takes a lesser wife without her 
consent. So long as this ruling is in force, 
it would be inconsistent to give effect to the 
provisions of Manukye, V, section 17, and 
let a deserting wife claim a divorce on 
her husband re-marrying within a year. 

The learned Judges of the Special Court 
who decided Ma In Thanks case (1) appa- 
rently considered that the provisions of the 
Manukye debar the Courts from sanction- 
ing any restriction on polygamy among 
Burmese Buddhists. The pre-eminent 
authority of the Dhammathat is still 
recognised, hut its provisions have binding 
force only where they are free from 
ambiguity. As Rigg, J., points out, the 
Manukye in addition to the provisions 
which seem to contemplate unqualified 
polygamy contains also various passages 
from which it may reasonably be inferred 
that the Buddhist Law recognises a head 
wife’s right to demand a divorce if her 
husband takes another wife without her 
consent. We are, therefore, justified in 
turning for guidance to the other 
Dhammathats cited in the Kinwun 
Mingy i’s Digest and to the same learned 
author’s Atthathankepa, which is the most 
recent Dhammathat of all. These other 
Dhammathats are now shown to leave no 
room for doubt as to the head wife’s right 
in question. Most of the texts became 
available .only after Ma In Than'^s case 

(1) was decided. 

The Special Court regarded the restric- 
tion on the taking of a lesser wife as a 
doctrine which was not shown to be 

“popularly accepted so as to extinguish 
the custom”, i. e., the custom of polygamy. 
The existence of a custom of unrestricted 
polygamy was not shown in that case. 
The fuller investigation of the Dhamma- 
thats, which has now been carried out, 
makes it clear that the restriction in 

question is an iacidaut of polygamy as 
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establiftlied amons? the Burineae Baddhiats 
and in these circuinstanoes the question 
of popular acoeptanoe does not appear to 
arise. 

The texts of the Buddhist Law on the 
flubjeot of polygamy are undoubtedly 
iuQonsiatent. The Mauukye contains various 
provisions cited in Mfi /w rhan's cose (1) 
which take for granted a plurality of 
wives, while other provisions clearly con- 
template that a man should have but one 
wife at a time. The explanation is 
that the Burmese Buddhist Law is largely 
of Hindu origin coming from a country 
in which polygamy flourished without res- 
triction, the law had to be adapted to 
a non-Indian ra*ce which followed the 
Buddhist religion and in which the position 
of the wife was essentially different from 
that of the Hindu wife. Thus the texls 
in the Manukye and the other Dhamma- 
thata which deal with a plurality of wives 
are probably imported from the ancient 
Hindu Law. Mr. Burgess in Ma Shwe Ma 
V. Ma Hlaing (4) remarked as follows : — 
“it is a remarkable thing that in the 81 
seotionfl of the Chapter on Inheritance, 
X of Manukye, the only provisions regard- 
ing oonteraporaneouB wives and their child- 
ren should be those in sections ‘^7 and 
and 38 which seem to have special reference 
to Hindu usages.” 

Ma In Thanks case (1) has been the law 
in Lower Burma since 1881. But it has 
not been followed in Upper Burma ; and 
it is doubtful whether in Lower Burma 
husbands have availed themselves to any 
large extent of the additional license given 
to them by the ruling of the Special 

Court. A plurality of wives is becoming 
more and more a rarity and is regarded 
socially with disfavour. The tendency 
towards monogamy has no doubt been 

accelerated by the annexation of Upper 
Burma. Before that event polygamy was 
encouraged by the example of the Burmese 

Kings and many of the higher 

officials. 

In expressing our dissent from the 
ruling in Ma In Thanks case (1) and declar- 
ing the head wife’s right to a divorce 
if her husband takes another wife without 
her consent, it is clear that we are only 
expounding an integral part of the Buddhist 
]jaw a9 laid down in the Dbammathats 


and we need not fear that we are running 
counter to any cherished custom of the 
Burmese people. 

1 concur in answering the reference in 
the terms proposed by my learned colleague 
Mr. .Justice Rigg. 1 agree with him also 
in holding that the property should be 
partitioned as in the case of a divorce by 
mutual consent (in the absence of any 
contract to the contrary). It would be 
illogical to exact from the husband who 
takes a lesser wife a more severe penalty 
than is provided in the Dharamathats for 
a husband who commits adultery or who, 
in addition to taking a les.ser wife, treats 
his head wife with cruelty. 

Maung Kin, J. — I concur and have very 
little to add. Unlimited polygamy is ex- 
pressly allowed only by three Dbammathats, 
namely, Kaingza, Kandaw and Panam. See 
section 253 of U Gaing’s Digest, Volume 
II. They are, however, not of much 
authority. Other Dbammathats speak of 
polygamy being allowable under certain 
conditions and penalties and as regards 
Manukye in particular I agree with Mr, 
Jardine that, although it treats polygamy 
as lawful, it does so with a feeling that 
it is a grievance to the first wife. Jn addi- 
tion to the six Dbammathats, cited in 
section 256 of the above Digest, which 
lay down the rule that a second marriage 
without the first wife’s consent gives the 
latter the right to divorce, we have 
extracts from three other Dbammathats, 
namely, VilasB, Dbammathatkyaw and Manu- 
vannana cited in section 397 of the same 
Digest laying down the same rule. Those 
six Dbammathats and these three others 
are well-known legal works. The other 
Dbammathats cited in section 266 couple 
the taking of a lesser wife with habitual 
ill-treatment as ground for a divorce 
at the instance of the aggrieved first 
wife. The passage cited from Manukye 
in section 303 of the Digest would appear 
to support these Dhammathats. But I 
do not think that in deciding the points 
under reference any importance can be 
attached to the fact that the taking of a 
lesser wife is thus coupled with cruelty, 
inasmuch as the Dbammathats agree in 
allowing a divorce on the ground of 
habitual cruelty alone. Tt seems clear 
that in the passage cited from Manukye 



Voi. XLV] INDIAi^ OA^BB. &59 

TATHUR YENKATACHARIAR V. POKiPPi ATTINOAB. 


in section 303 of the Digest, the stress 
is on the husband’s cruelty rather than 
on his incontinence. I am, therefore, 
of opinion that the taking of a lesser 
wife must he regarded as an additional 
ground for a divorce at the instance of 
the existing' wife. As reg^irds the ques- 
tion of partition of property I would treat the 
divorce as if it were one by mutual consent 
for the reason stated by the learned Chief 
Judge, unless there has been a contract 
to the contrary. 

Orbionu, J. — I concur in the judgments that 
have been delivered. 

Answer accordingly. 


MADRAS HIGH COURT. 

Appeal Suit No. 223 of 191(), 
February 12, 1918. 

Present: — Sir John Wallis, Kt., Chief Justice, 
and Mr. Justice Krishnan. 
VATHIAR VENKATACHARIAR 
— Plaintiff No. 2— Appellant 
versus 

P. PONAPPA AYYENGARand others— 
Defendants — Respondents. 

Civil Procohtrc Code (.4c^ T of 1908), 9, 0. 

XXllf r. 4 — Appoal and C 7 'o,'is-objecfions by respondent 
— Death of respondent pending appeal — Oniissum of 
appellant to bring legal representative oh record — Legal 
rcpresentali vCf application by^ to be brought on rccoi'd ih 
meniornnduin of objections^ effect of — Appeal ^ whether 
abates — Right to office, suit for declaration of, ■maintain^ 
ability o/— Teertliakars in Hindu, temple, right of, to 
recite prabaiidain — Duty not legally enforceable ~ 
Jurisdiction of Civil Courts. 

The omission by an appellant tobriii*? on record the 
legal represeiitutive of a deceased respondent will not 
cause the abatement of the appeal if the latter, on 
his own initiative, lias broiiglit himself on the record 
in the niemoraiiduni of cross -objections filed by the 
deceased. Tlie effect of the legal representative being 
added in the inemoranduni of objections is, in effect, 
to make him a party to the appeal, [p. 961, col. l.j 

The appeal and rneinoraiiduin of objections are not 
disconnected and iiideixjiidcnt proceedings, but are 
part of the same proceedings, [p. 961, col. 1.] 

Andrew v. Aiticen, (18h2) 21 Ch. D. 176; 51 L. J. Ch. 
7845 46 L. T. 689; 30 W. B. 701, distinguished. 

Bi'ij Indar Singh y. Lala Jhanshi Ram, 42 Tnd. Gas. 
43; 33 M. L. J. 486, 22 M. L. T. 36?; 6 L. W. 692; 1 26 P. 
W. B. 1917; 16 A. L. J. 777; 19 Bom. L. B. 866; 3 P. L. 
W.813;26C, L. J.672;104P. R. 1917; (1917) M. W. 
N.811;22C. W.N. 169; 127 P. L. R. 1917; 46 C.U 
(P. C.), applied. 

A suit to establish a right to an office to which 
oinolumonts are alleged to be attached is maintain- 
able, when the existence of the office as also the 
COBnoution betwoon the office and the honour and 


dignities and perquisites is proved by clear evidence 
[p. 961, col. 2.] 

Thiru7nalai AUenr Aiyangar v. Srinivasachariar 
Swamiyal, 36 Ind. Gas. .*i68; 31 M. L. J. 75fi. 4 L W 
562; (1916) 2 M. W. N. 327, followed. 

To constitute an office, the one, if not the essential, 
thing is the existence of a duty or duties attached to 
the office which the [office-holder is iirulor a legal 
obligation to perform and tlio iion-performancc of 
which is visited by penalties. The rendering of a 
voluntary service cannot constitute an office, [p. 961 
col. 2.] 

Plaintiffs sued to establish their right to recife 
piabandams or holy verses in a toni])Ie and in the 
procession of a temple deity and a certain rank or 
procedciice in such procession. They also claimed 
an injunction restraining tlie 6th defendant from 
receiving the teert/iams and being ranked above them. 
The Court dismissed tlio suit as not being one of a 
civil nature, but disallowed 6tli defendant’s costs. 
Plaintiffs appealed and Gtli defendant filed cross- 
objections against the portion oftho decree disallowing 
lii.s costs. The 6th defendant died pending tJio dis- 
posal of the n])ppal and the plaintiff.api)dllaut did 
not bring his legal representative on record within 
the time allowed by Jaw, but the latter brought him- 
self on record in the memorandum of ohjoctioris. The 
Appellate Court confirmed the Munsif’s decree: g 

Held, (l)that the appeal did not abate by reason 
of appellant’s omission to bring the deceased respond ' 
cut’s representative on record, as ho was on the 
record in the memorandum of objections wdiich is 
substantially the same [iroccoding as the appeal- 
[p. 961, col. 2] ’ 

(2) that as there was no obligatory duty [on plaint- 
iffs to recite the prahanda/m, the suit was not 
cognizable by the Civil Court under section 9, Civil 
Procedure Code. [p. 961, col. 2.] 

Appeal against the decree of the Court 
of the Subordinate Judge. Tutioorin, in 
Original Suit No. 11 of 1913. 

FACTS appear from the judgment. 

The Hon’ble Mr. T. Rangachariar (with him 
Mr. N. S. Rangasawmi Iyengar)^ for (he Re- 
spondent.?, raised the preliminary objection 
that the appeal had abated under Order XXII, 
rule 4, Civil Procedure Code. He argued 
that as the 6th defendant-respondent 
died and no legal representative of bis was 
brought on record within the time allowed 
by law, the appeal abated. The fact that 
the 6th defendant s legal representative 
brought himFelf on record in the memorandum 
of objections filed by the 6th defendant did 
not cure the defect in the appeal. The 
proceedings in appeal were entirely different 
from those in the memorandum of objections 
as the latter was separately stamped. Refer- 
ence was made to Andrew v. Aitken (1). 

The preliminary objection having been 
overruled, Mr. K. Srinivasa Aiyan&ar 

(1) (1882) 21 Ch. D. 176; 61 L.J. Ck. 784; 46 U T. 
689;80W.E.701, * 



INDIAN CASES. 


960 


tl9lS 


VATBIAR VEKKATACHARIAR V, PONAPPA ATYENaAR. 


(with him Mr. V, Vencatachartar)^ for the 
Appellants, argrued, that the plaint set forth 
some perquisites as attached to the 
office, viz., the riglit to receive Prasadam or 
holy food. The rights to receive Teerthras 
is an lioriour for the establishment of which 
an action lies. The evidence is that plaint- 
iffs used to recite the Prahandam and Vedas 
on specified occasions. 

The Hon’ble T, Rangachartar, for the Re- 
spondents, argued that the recitation of the 
Prahandam was only a voluntary act 
and if the plaintiffs were accorded a 
rank, it was a special privilege and an 
act of courtesy. 

The evidence is that no penalty attached 
to their refusal to recite the Prabandarn. 
The perquisites alleged to attach to the 
office are unsubvStaiitial and of no value. 
The official reciters are the Adyapakamdars, 
The test to determine whether the right 
claimed is of a civil nature is to see if 
there are duties attaching to the office 
for breach of which the office holders are 
liable to be penalised, and the evidence 
was that it was in the option of the 
plaintiffs to recite the ver.ses or not: 
JUDGMENT. 

Krishnar, J. — This is an appeal from 
the decree of the Subordinate Judge of 
Tuticorin, in Original Suit No, 11 of 1913, 
dismissing the plaintiff’s suit on the ground 
that his claim was not of a civil nature 
under section 9, Civil Procedure Code. The 
let plaintiff having died, the 2ncl plaintiff 
alone has appealed to us against that decree 
and }>i8 learned Vakil has strongly urged 
that the finding of the lower Court is 
wrong. 

The plaintiffs’ case, as stated in the plaint, 
is that in the Adniada Alwar temple in 
Alwar Tirunagari in the Tinnevelly Dis- 
trict there is an office called Teertham or 
Teerthakar’s” office of which they and others, 
in all 29 in number, are the office holders, 
that the duty of the said office holders is 
to recite the Prahandam or Tiruvoimoli and 
the Vedas in the temple and in places where 
the idol is taken in procession when the Goshti 
or group of Teerthakars is formed, that special 
places are allotted to each of them in the 
temple for this purpose and that attached 
to this office as an emolument of it is the 
right to receive Teertham or Loly water 
and Prasadam or holy^food and some other 


small perquisites in a fixed order of 
precedence. The rank of the plaintiffs 
family is stated to be the 14th in what 
is called the 1st cup group ; considerable 
inipcrtance no doubt is attached to this rank 
by the parties. The plaintiffs complain 
that the trustees, defendants Nos. 1 to 5, 
have improperly introduced into their group, 
in a place above theirs in rank, the 6th 
defendant who has no right to be there 
according to the practice in the temple and 
have thus illegally interfered with their rank 
or right of precedence. 

They do not complain that any portion 
of the Teertham and Prasadam which 
have to be given to them has been 
reduced ; but they ask the Court to 
declare that the 6th defendant is not a 
Teerthakar officer and is not entitled to any 
place or Stanam and any honours as sneh 
officer, and to restrain him by an injunction 
from occupying such a place and receiving 
such honours and the trn.stees from allow- 
ing him to do so. Both the trustees and 
the 6tb defendant have denied the existence 
of any such office and of any duties or 
honours attached to it and have pleaded 
that the suit was not maintainable in a Civil 
Court. They also alleged that the 6th de- 
fendant was entitled to the rank given to 
him. 

Before considering the question whether 
a civil right has been made out it is necessary 
to refer to a preliminary objection to the 
appeal raised by Mr. Rangacbariar, ne., 
that the appeal has abated under Order 
XXlI, rule 4, Civil Procedure Code. The 
facts in this connection are these. The 6th 
defendant was made the 6th respondent in the 
appeal. He filed a memorandum of cross-ob- 
jections under Order XLI, rule 22, clause 1, 
for the costs disallowed to him ; some time 
thereafter he died but the appellant took 
no steps to bring his legal representative 
on record ; and the time for doing it has 
now expired. If the facts stood there, there 
would be no answer to the objection. But the 
6th defendant’s legal representative, who isMr. 
Raugaohariar’s client, applied in time to have 
himself brought on the record in the memo- 
randum of cross- objections and he was added 
to the record as prayed. It is argued that 
this did not make him party to the appeal. 
Mr. Rangacbariar contends that the appeal 
and the memo, of cross-objections are two 
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distinct and independent proceedings and, 
therefore, the addition of the legal representa- 
tive to the latter will not save the former 
from abating. He refers to the facts that the 
memorandum of objections has to be stamped 
as an appeal and that under Order XLT, role 
22, clause 4, the withdrawal of the appeal does 
not afPeot the hearing of the memorandum of 
objections as supporting his contention, lie 
also relies on the case of Andrew v. Aitken 

(1). Rule 22, clause 1, itself furnishes the 
answer to this argument. That role requires 
that a person should be a respondent in the 
appeal before he can file any cross^objec- 
tions or be beard on them. It follows, 
therefore, that when the legal representative 
of the 6th respondent was allowed to come 
on the record in respect of the memorandum 
of objections he was in effect made respond- 
ent in the appeal and there can, consequent- 
ly, be no abatement of the appeal on (he 
ground alleged. Moreover the Privy Council 
has recently laid down broadly in the case 
of Brtj Indar Stngh v. LMa Kanshi Ram (2) 
that the introduction of the legal representa- 
tive of a plaintiff or a defendant for one stage 
of a suit is an introduction for all stages. 
Applying this principle to appeals, the 
preliminary objection must fail as the appeal 
and the memorandum of objections are 
only parts of tlie same proceedings. There 
is no force in the argument that they are two 
disconnected and independent proceedings. 
The English case cited is easily distinguish- 
able, as it refers to a suit and a counter-claim 
which is treated as an independent suit 
tried with the Ist suit The preliminary ob- 
jection must, therefore, be overruled. 

Turning now to the main question in 
the case, it is clear from the plaint itself 
that the claim refers to a religious honour 
which consists of receiving Teertham and 
Prasadam in the temple, in a certain order 
of precedence. The claim is, therefore, prima 
facie not one of a civil nature. But plaint- 
iffs have tried to bring it within the 
explanation to section 9, Civil Procedure Code, 
by alleging that it is attached as an emolu- 
ment to a religious office. It is conceded 
by the learned Vakil for the appellant that 
unless he establishes this, his suit must 

(2) 42 Ind. Cas. 48; 33 M. L. J. 486; 22 M. L. T. 
862; 6 L. W. 592; 126 P. W. H. 1917; 16 A. L. J. 777; 
19 Bom. L. R. fiUO; 3 P. L. W. 313; 26 C. h. J. 672; 
304 P ,R. 1917; (1917) M. W. N. 811: 22 C. W. N. 
369; 127 P. L. R. 1917; 45 C. 94 (P. C.). 
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fail. This High Court recently held in the 
'case of Thitumalai Alwar Aiyangar v. Sri* 
nivasachariar Swamigal (3), on an examination 
that of the previous authorities on the subject, 
in a case like the one before us ‘‘the existence 
of the office to which the emoluments claimed 
are said to attach must be proved and so must 
the connection between the office and the 
honour and dignities and perquisites claimed 
be established by clear evidence.'* Accepting 
this statement of the law, we have to con- 
sider whether the plaintiffs have established on 
the evidence in ibis case the two above-men- 
tioned positions they are bound to establish. 

The first question then is whether there 
is such an office as the Teertham office in 
this temple. It is clear that, to constitute 
an office one, if not the essential, thing is 
the existence of a duty or duties attached 
to the office which the office holder is 
under a legal obligation to perform and the 
non- performance of which may be visited 
by penalties such as suspension, dismissal, 
etc. The rendering of any voluntary service 
cannot of course constitute an office. Ordi- 
narily temple offices have substantial emolu- 
ments attached to them in the shape of in- 
come from Inam lands and money payments; 
and though the absence of such emoluments 
is not necessarily by itself evidence of the 
non-existence, it makes it necessary to 
scrutinise carefully the evidence for its exist- 
ence. Admittedly there is no emolument 
of any value attached to the so-called Teer- 
tham office. Plaintiff alleged that the duties 
of the Teertham office are to recite the 
Prabandam and the Vedas on Atated oo- 
casions. Though the Teerthakars do recite 
Prabandams and Vedas the evidence does not 
establish that they are bound to do so as a 
matter of obligation. It may be mentioned 
that among the Teerthakars there are some 
5 or 7 in number, who are called Adhypakam- 
dars, whose special duty it is to recite 
these Prabandams and they are remunerated 
by Inam lands given to them. They are 
what may be called the official reciters in 
this temple. Plaintiffs are not such Adya- 
pskamdars. It is, therefore, very unlikely 
that there would be any other unremunerat* 
ed office holders for doing the same duty. 
It should also be remembered that it is not 

(3) 36 Iml. Cas. 668; (1916) 2 M. VV. X. 327; 31 
M. li. J. 75H, 4 h. W. 662, 
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merely the Teerthakars that reoite the 
PrabaodamB but all Vaishnavites present join 
in the recital. The only difference between 
the outsiders and the Teerthakars, as 
shown by the evidence, is that the 
Teerthakars have special places allotted to 
them in the temple to stand and reoite and 
they are given the honour of Teertham and 
Prasadam, before the outsider get them; and 
they have what is called an Arulapad’*, that 
is, their names are called out by the Arohaka 
in a certain order, when, if present, they 
have to respond by saying “Nayiiide”, mean- 
ing “1 am here.” This does not seem 
lo show that they are anything more than 
a recognised and privileged class of worship- 
pers who are shown special consideration by 
having places allotted to them in the temple 
and by being given the hornnrs before the 
ordinary worshippers in an order of precedence 
fixed by the usage of the temple. Plaintiffs’ 
own witiiesse.s who are mostly Teerthakars 
admit that no duties are attached 
to the position of Teerthakars and no 
penalty has been inflicted on any one of 
them for not reciting Prabandams. This 
evidence corroborates that of the 
defence witnesses to the same effect. Plaint- 
iffs’ Ifit witness says; ‘*lf I do not do my 
duty, (i. , reciting) nothing could be 
done against us by the temple.” Second 
witness says the duty of the office is the 
getting of Teertham and Yiniyogam ; there 
is no other duty. The 3rd witness confesses 
that he does not know the Prabandams, and 
has never recited them, though he was 
always getting the Teertham like the others 
and that he has never been asked to 
explain bis conduct or been punished for 
it for the last 30 years. The 4th witness, 
who is a cook, says that though be 
is a Teerthakar, he knows very little of the 
Prabandam and has never recited any, but 
he has always been getting his Teertham. 
Defence witnesses l^oa, 3, 4, 5 and 11 say the 
same thing and two of them, tiz., Nos. 4 and 5 
are Teerthakars. In Original Suit No. 7 of 
1877 one of the then Teerthakars, ex- 
amined as the then plaintiff’s 6th witness 
and who is now dead, stated categorically 
that as a Teerthakar he had no duties to 
discharge in the temple, see Exhibit XXV. 
There is a list of office holders in this temple 
produced by the defendants. Exhibit XXVI, 
in which there is no mention of any 


Teertham office. Perhaps much reliance 
should not be placed on this exhibit as 
it was prodnoed at a late stage of the 
case, and is not free from suspicion. 
Exhibit ir, a docnroeut of 1817, contains 
the list of persons who are recognised as 
entitled to Teertham and Prasadam in this 
temple. There are in it a number of persons 
who are not office holders at all in the 
temple. As against all this evidence on the 
defendants’ side the learned Vakil for 
the appellant has been able to call our 
attention only (o one statement in cross- 
examination of defence 7th witness and 
to one document Exhibit 0 as in his favour. 
The witness says that the Teerthakars reoite 
Prabandam and that it is their duty. It 
is not clear in what sense he used the 
word duty. It may be said in a general 
way that it is the duty of all persons 
present io lecite the Prabandams if they 
can, but that does not show that legally 
enforceable duty exists. The witness is 
not an important man and his evidence 
is of little value. ExhibitC is a petition 
submitted by certain Teerthakars in 1S70 
to the Dharmakartha to exclude a convicted 
Teerthakar from joining their assembly. In 
it no doubt they describe themselves as 
persona who perform Eainkaryam or service 
in the temple. The statement is not of 
much value in this oases as in a way the 
Teerthakar were doing some work in the temple 
by reciting the holy verses but it is a differ- 
ent thing to say that it was an obligatory 
duty. If there is such an office as plaint- 
iffs claim, it would have been easy to give 
cogent evidence of it. On the evidence as 
set out it must be held that plaintiffs have 
not made out the existence of any obligatory 
duty on the part of the Teerthakars or of 
any office called the Teertham office. 

On the next branch of the case, vtz,, as to 
the connection between the honours olaimW 
and the position of the Teerthams, we have 
been referred to a statement in a petition in 
1902 by the whole body of the Teerthakars, 
the appellant himself being a party to it, that 
*'there is no oonneotion whatever between the 
said Yrithi” (that is, the work of reciting the 
Prabandam and the Vedas) 'and the Teertham 
and honours.” This is strongly against the 
plaintiffs on this part of the case and it has not 
been satisfactorily explained. On a previous 
oooE^ion when the existence of the Teertha^ 
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office and the oonuectiori of the honours 
with it was asserted they were denied and 
both were found against by the Subordinate 
Judge and by this Court. See Exhibits 
XXVII (c) and XXVII (e). No suooessful 
assertion of the right now claimed by the 
plaintiffs has ever been made up to date. 
The existence of the Teertham office and 
the connection of the honours with it must, 
therefore, be held not to be proved and the 
appeal fails in consequence and it must be 
dismissed with costs. 

W^ALLis, C. J. — I entirely agree both as to 
the law to be applied and the efPect of the 
evidence. 

JODQMBMT IK THB MeMOKAMDCTM OF OBJEC- 
TIONS. 

We allow the memorandum and award 
the representative of the 6th defendant his 
costs of the suit which were disallowed by 
the lower Court, and also the costs of the 
memorandum of objections. 

Appeal dismissed] 
Memo, of objections allowed, 

M, C. P. 


PUNJAB CHIEF COURT. 

Second Civil Appeal No. 3139 of 1916. 
May 6, 1918. 

Present Mr. Justice Scott-Smith. 

SAWAN AND OTHBRS — PLAINTIFFS — 

Appellants 

versus 

ME HR DIN AND OTBERS — Defendants 
Respondents. 

Landlord and tcfiant — Occiipati/cy rights — l^a ki adar, 
whether can build pucca mosque on takia la 7 id without 
consent of proprietors — Suit by proprietors for injunction 
^Deaih of some plaintiffs-appellantSf pendUig appeal^ 
Appeal^ wheOier abates in tofco — Civil Procedure Code 
(Act V of J908), O, XXIl, r. 8 (2). 

A takiadar is not entitled to build a paeca mosque 
ou auy part of the takia land in his possession as an 
occupancy tenant without the consent of tlie proprie- 
tors. LP» 964, col 2.] 

^ A suit was brought by several proprietors of a 
village against the defendant for a perpetual injunc- 
tion rostraining him from building a mosque on 
certain takia land of which he was in possession as 
an occupancy tenant. On the hearing of the second 
appeal in the Chief Court it appeared that some of 
tho plaintiffs-appellants had died and no application 
had been made to bring on tho record their legal 
representatives within limitation: 


HcLZ, (1) that inasmuch as tho suit could in the 
tirst instance have been brought without tho deceased 
plaintiffs having been joined at all, the appeal did 
not abate as a whole but only so far as the deceased 
plaintiffs-appellants were concerned; [p. 964, col. 1.] 

(2) that as the building of a mosque was inconsis- 
tent with the purpose for which tho land was origin- 
ally given, the defendant was not competent to 
build a pacca mosque on tho takia land. [p. 964, col. 
2 .] 

Second appeal from the decree of the 
District Judge, Ourdaspur, dated the 20th 
July 1916, reversing that of the Munsif, let 
Class, Grurdaspur, dated the 8th March 1916, 
decreeing the claim. 

Bakhshi Tek Chand^ for the Appellants. 

Mr. Badr^ud^JHn Kureshi, for the Re- 
spondents. 

JUDGMENT. — The suit out of which 
this appeal has arisen was brought by 93 
proprietors of Dorangala in the Tahsil and 
District of Gurdaspnr against Malak Sbah« 
defendant, for perpetual injunction restrain- 
ing him from building a mosque on certain 
takia land of which he was in possession 
as an occupancy tenant ’ in that place. 
The first Court found that the defendant 
had no right to build a pacca mosque on 
the land of which be was an occupancy 
tenant without the permission of the 
proprietors and decreed the plaintiffs’ 
claim. The lower Appellate Court held 
that the land was originally granted to 
defendant’s predeoesser for the upkeep 
of a takia, which it described as a quasi* 
religions building, and that there could 
have been no intention on the part of the 
original grantor that the grantee or his 
successors should he prohibited from 
building a mosque — a wholly religious 
building— adjacent to the takia. It, there- 
fore, accepted the defendant’s appeal and 
dismissed plaintiffs’ suit. The plaintiffs 
have preferred a second appeal to this 
Court. Malak Shah has died and Mehr 
Din and others have been brought on the 
record as his legal representatives. 

A preliminary objection was raised by 
Mr. Kureshi on behalf of the respondents 
to the effect that the following plaintiffs- 
appellants had died, namely, Nihala (No. 5), 
Wasawa (No. 48), Udho fNo. 76), Wadhawa 
(No. 30) and one Musammat Jindi more 
than six months ago and as their legal 
representatives had not been brought on 
the reoord, the appeal abated in Mo, 
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appears probable that these persons did 
die more than six months ago as the 
objeotion was raised at a previous hearing, 
bat even if the appeal has abated as 
regards them, this is not one of those 
oases where the appeal would abate as a 
whole. Order XXII, rule 3 (2), Civil 
Procedure Code, lays down that in such 
a case the suit shall abate so far as the 
deceased plaintiff is concerned. Now, the 
suit could, in the first instance, have 
been brought without the deceased plaintiffs 
having been joined at all. Several of the 
proprietors could alone have maintained 
such a suit. The appeal, therefore, in no 
case has abated as a whole, and 1 proceed 
to dispose of it on the merits. The lower 
Appellate Court in its judgment says that 
the plaint really disclosed no sufficient 
cause of action, because it did not state 
clearly in what way the building of a 
mosque would affect the plaintiffs’ rights. 
The plaint states that the plaintiffs are 
proprietors of the land and defendant is 
an occupancy tenant under them, that the 
building of a mosque is inconsistent with 
the purpose for which the land was 
originally given, that it was never intend- 
ed that a mosque should be built on 
the land, and that the building of one 
would result in bringing the land into the 
exclusive use of the tahiadar and would 
interfere with the rights of the plain tiffs- 
proprietors and deprive them of the use 
of the tahia. If this was not clear enough, 
the statement of one or more of the 
plaintiffs should have been taken by the 
first Court. This was not done. The 
plaintiffs appear to me to insist on their 
rights as proprietors of the land and to 
say that the defendant, who is merely an 
occupancy tenant, has no right to put the 
land in his possession to a use for which 
it was never intended. 

The lower Appellate Court was of 
opinion that the takia was a building of 
a i;Ma«t-religiou8 character. Fallon’s 
English -Hindustani Dictionary gives the 
meaning of tahia to be “an abode of a 
faQiTt It does not seem to me to neces- 
sarily follow that a takia is a building 
of a religious character merely because 
a faqir lives in it. It is admitted that the 
takia be^a been kept up as a sort of a 
rest'hovise for travellers, who can rest 


[l9l8 

there and obtain fire and water accord- 
ing to their needs. It has been alleged 
that before Malak Shah began to build 
a mosque, there had been a prayer thara 
in existence adjoining the takia for 40 
years and that there is no reason why 
the takiadar should not be allowed to 
build a pacca mosque upon this old thara, 
1 do not think that this argument has 
any force. A prayer thara is a small 
thing to which the proprietors of the 
village might have no objeotion, but a 
picca mosque would be a very different 
matter. It should be remembered in this 
case that the proprietors of the village are 
Jat Sikhs, whereas the tahiadar is a 
Muhammadan. One can easily understand 
that the building of a pacca mosque adjacent 
to the takia would make Hindus less 
inclined to use the takia, 

A proprietor in the village who is a co- 
sharer in the shamilatdeh, would ordinarily not 
be allowed to build a mosque on the common 
land without the permission of his co-sharers, 
and I fail to see hove a non -proprietor 
like the tahiadar can be allowed to do so 
without the permission of the proprietors. 
The following authorities have been refer- 
red to by plaintiffs’ Counsel. Kalu v. 
IFa^au^a Singh (1), where it was held that 
* as a kamin generally gets land from the 
proprietary body on the implied understand- 
ing that it is only to be used for purposes 
of residence and for plying his trade, he 
is not competent to build a mosque or 
temple on it without the consent of the 
proprietors.” Now the takiadar may not 
be a kamin in the ordinary sense but be 
is certainly a non -proprietor and obtained 
the land originally for the up- keep of the 
takia. In accordance with this authority, 

I have no difficulty in holding that he 
would not be competent to build a pacca 
mosque on any part of the occupancy land 
in his possessicn without the consent of 
the proprietary body. Allah Dia v. Sada 
Nand (2). “At one of the corners of an 
oocupanoy holding, there stood some huts 
which the defendant used for his living 
and for his cattle and kolhu. In one of 
these huts, the Musalmans used to meet 
for prayers. Subsequently the defendant 

(1) lu l\ a. 1904. 

(2) 8 Ind. C»B. 782. 
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beffan to baild a pacca mosqae on the 
site of the house in which thejr used 
to pray.” It was held by the Allahabad 
High Court that *'the building of pacca 
mosqae was an act inconsistent with the 
purpose for which the holding had been 
let and that the defendant was liable to 
be ejected for so doing.” Bam Mai v. Ghayas* 
i 4 d-Din (3). In this case it was held that 
*'a tenant was not at liberty to convert a 
thatched shed in his courtyard into a pacca 
mosque without the permission of the pro- 
prietors,” At page 358 the following 
passage has occurred: “The District Judge 
says that because there was an old shed 
used for religious observances, the old shed 
being of a frail and temporary kind, it 
could be re placed by a permanent mosqae 
in which the same kind of observances 
should continue. He holds in effect that 
the defendants had title to erect such a 
building. It seems to us that be has not 
fully considered the nature of the tenure 
of land of a village site. It is held by 
tenants for dwelling houses and what are 
understood to be the ordinary appendages 
of a dwelling house. Indeed, it seems to 
us as impossible to contend that a tenant 
is entitled to erect a permanent mosque 
as that he is entitled to erect premises 
for some manufacture.”... “This enables a 
tenant to build a dwelling house in his 
compound, but in the case of erection of 
a mosque, which would by dedication 
become vested in the religious body for 
whose observances it was used, the conten- 
tion of the defendants is manifestly baseless 
in point of law,” In accordance with 
these authorities, 1 have no difficulty in 
holding that the takiadar is by no means 
entitled to construct a paccj, mosqae upon 
the takia land in question. J, thereforei 
accept the appeal, and setting aside the 
order of the lower Appellate Court, restore 
that of the first Court, decreeing the 
plaintiffs’ claim with costs throughout. 

Appeal aC'Cepted, 

(R) 27 A. 3ft«; 2 A. L. J. 27; A. VV. N. (IflOl) 276. 


CALCDTTA HIGH COURT. 

Civil Rdlb No. 640 of 1917. 

February 7, 1918. 

Present: — Mr, Justice Teunon and Mr. 

Justice Newbould. 

ANANDIRAM MANUAL— Plaintiff— 
Petitioner 
verms 

GOZA KACHORI ANj) OTHERS— Opposite 
Party. 

Ctmiracf Aef (IX of 1872^, x. 28 — ruhbc policy^ 
Atjrermtmt to serrc creditor till debt paid 
davcrif bond ^Moneij paid nudrr agreement ngaimt 
pMic policy f whether can he recovered, 

Tho plaintiff atlvaiicod a sum, for marriago expeii. 

to two brotliors on their oxeoiitiiig a Ix^nd, by 
which they agrood in consideration of the sum 
advanced that oiio of them should always Avork for 
the plaintiff. Jb was further stipulated in tho bond 
that interest at 1 lie rate of 2i per cent, per nionsom 
that AVOW Id aecriio on thf‘ principal AA'^as not to bo 
paid ill cash hut was to bo liquidated by the 
services of the one oi’ the otlior of tJie tAvo brothers 
whom tho plaintiff undertook to feed but not to 
clot ho: 

Jleldf that it >A'as doubtful ivhother the agrtAement 
Avas opposed to public policy as a slavery bond as 
under its terms Avhilo oiio brother Avas working for 
the plointiff it would bo possible for the other 
brother to onni money elsoAvhore and in ooiirso of 
time to pay off tho principal debt, [p, 966, col, 1.] 

A suit is maintainable for the recovery of a sum of 
money actually iidvancod pursuant to an agreement 
Avhiidi is opposed to public policy, [p, 966, ool. 1.] 

Civil Rule against the decision of the 
District Judge, Assam Valley Districts, dated 
the 19l;h April 1917, affirming that of the 
Mnnsif, Gauhati. 

Babu Prohoflh Chandra Bay, for the Peti- 
tioner. 

JU DO MENT.— This is a Rule oalliug on 
the opposite party to show cause why the 
judgment and decree complained of should 
not be set aside and such other order made 
as to this Court may seem fit and proper. 

The plaintiff who is the petitioner before 
us brought this suit to recover a sum of 
Rs.l47 with interest and costs. The plaintiff’s 
allegations were that he advanced a sum of 
Rs. 120 for marriage expenses to the two 
defendants, who are brothers, on their exe- 
cuting a bond by which they agreed in 
consideration of the sum advanced that one of 
them should always work for the plaintiff. 
Interest was agreed on at 8 annas per 
Rs. 20, ^ e. 2.i percer^t. per mensem, and the 
sum of three rupees due on this account 
each month was not to be paid in cash but was 
to be liquidated hj the services of onp or 
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other of the two brothers whom the plaintiff 
undertook to feed but not to clothe. Both the 
lower Courts have held that the bond was 
a slavery bond and not enforceable as beinsr 
opposed to public policy. The suit has been 
dismissed on the pleadingrs without any evi- 
dence being taken. 

We are doubtful whether the lower Courts 
were right in holding that the terms of this 
agreement between the parties were such 
that it cannot be enforced on the ground of 
being opposed to public policy. If one of 
the brothers alone had executed the contract, 
the case of Bam Sarup Bhagat v. Bansi Mandar 
(1), cited by them, would support their view. 
But in the present case while one brother 
was working for the plaintiff it would be 
possible for the other brother to earn money 
elsewhere and in course of time pay off the 
principal debt and release them both. But 
it is unnecessary to discuss this aspect of the 
case at greater length. In any case the contract 
for service is not one that can be specifically 
enforced and even if the agreement be 
opposed to public policy yet when the facts 
have been fully ascertained, it may be that 
on the equitable principles embodied in sec- 
tions 38 and 41 of the Specific Belief Act, 
the plaintiff may be found entitled to re- 
stitution of the whole or some part of the 
money advanced. It was held by their Lord- 
ships of the Privy Council in Mohort Eibee 
V. Dharmodas Qhose (2) that these sections 
give a discretion to the Court when under 
the circumstances of the case justice requires 
the return of money paid in respect of a 
transaction held lo be void. We may also 
refer to the ca^e of Bakshi Das v. Nadu Das 
(8), where following the decisions of this 
Court in Juggessur Chuckerhntty v. Pauchcowree 
Ohurkerhutty (4) and Ram Ghand Sen v. 
Audaito Sen (5), it was held that a suit was 
maintainable for the recovery of the sum 
actually paid pursuant to an agreement which 
was opposed to public policy. 

We accordingly make this Rule absolute 
and direct that the case be sent back to the 


(1) 80 Tnd. Cas. 056; 42 C. 742: 19 0. W. N. 1118. 

(2) 30 C. 539 at p, 549; 30 1. A. 114: 7 0. W. N. 
441: 6 Bom. L. R 421; 8 Sar. P. 0. J. 374. 

(3) 1 C. li. J. 261; 

(4) 14 W. R. 164; 5 B. L. H. 395. 

(5) 10 C. 1064; 5 Tpd. T)f?c. gs. h ) 704. 


Munsif of G-auhati to be tried according to 
law. As the opposite party did not appear 
we make no order as to costs. 

Buie made absolute. 


PUNJAB CHIEF COURT. 

First Civil Appeal No. 2429 of 1915. 

April 5, 1918. 

Present: — Mr. Justice Shadi Lai and 
Mr. Justice Wilberforce. 

3AIDE KHAN and otbebs — Plaintiffs — 
Appellants 
versus 

Musammat AMIB-UN-NISSA and others — 
Defendants — Respondents. 

Custom — SuccPssio7i — A ncest rat p^roperi y — Da ughters 
or collaterals of sixth (legr,::(i — Manj Rajputs of 
Talwandi Rai^ Tahsil Jagruon^ Ludhiana District^ 
Riwaj*i-am, evidentiary value of entnet^ in — Burden of 
proof. 

An entry in a riwaj-Uam oven though unsupport- 
ed by instances constitutes a strong piece of evi- 
dence in support of an alleged custom and it lies 
upon the party impugning it to rebut the value of this 
evidence, [p. 968, col, 2.] 

Ata Muhammad, Khan v. Jiwauiy 26 Iiid. Cas. 492; 
34 P. R. 1915; 2 P. W. R. 1915; 33 P. L. K. 1915. 
Rnnjha v. Jindivnddiy 24 Ind. Cas, 942; 104 P. R. 1914; 
22l’P.L. R. 1914; 122 P. W. R. 1914 and Dasaundhi v. 
Chanda Singh, 13 Ind. Cas. 421; 45 P. 11. 1912; 86 P. 
W. R. 1912; 71 P. L. R. 1912, followed. 

T’laintiffs, collaterals in the sixth de^groe of the last 
male owner, a Manj Rajput of Talwendi Rni, 
Tahsil .Tagraon, Ludhiana District, sued for a doolara- 
tion that a gift of his ancestral land made by liis 
widow in favour of his two unmarried daughters 
should not affect thoir reversionary rights. It appear- 
ed that according to the riwaj-i-arn the daughters had 
a prior right of succession to the collaterals: 

Held, that in view of the entry in the riwaj^uam 
it was for the plaintiffs to establish their rights *of 
inheritance as against the daughters of the deceased 
and tliat they liaving failed to do so were not entitled 
to obtain the relief they claimed, [p. 968, col. 2 ] 

Rustam Khan v, Musammat Jio, 139 P, R. 1892, 
distinguished. 

First appeal from the decree of the Sub- 
ordinate Judge, Ist Class, Ludhiana, dated the 
8th July 1915, dismissing claim. 

Lala Moti Sagar, B. S., and Mr. Muhammad 
Rah for the Hon’ble Mr. Muhammad Shaft, 
for the Appellants. 

The Hon’ble Mr. FazUi- Hussain and Mr, 
Abdul Ohani Rhatt^ for the Respondents, 
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JUDGMENT, — Plaintiffs, who are ool- 
laterale in the sixth degree n£ one Bah mat AH, 
sned for a daolaratioo that a gift of his 
anoestral land made by his widow in 
favour of his two unmarried daughters 
should not affeot their reversionary rights. 
It was found in their favour by the lower 
Court that the land was anoestral, but 
plaintiffs’ suit has been dismissed on the 
ground that plaintiffs sould not ooniest 
the right of suooession of the daughters 
to Bah mat Ali*s estate. The parties in 
question are Manj Rajputs of the village of 
Talwandi Bai, Tahsil Jagraon of the 
Ludhiana Distriot. 

A large amount of documentary and 
oral evidenoe was produoed in the case 
and has been diaoussed at length by the 
lower Court, which has apparently held 
this evidence somewhat inconclusive. It 
has, however, based ita decision to a very 
large extent upon the rtwaj-t-ams of the 
1882 and 1909-10 Settlements. Counsel 
for the appellants argues that the nuiq/ i- 
ants in question have been wrongly 
interpreted and that the weight of evidence, 
as shown by the instances proved and by 
the oral statements, is much in bis favour. 
Counsel also questioned the action of the 
lower Court in relying on instances produced 
by defendants of succession among other 
gois in other districts. Counsel admits 
that the daughters have a right by custom 
to succeed to the estate till their marriage 
but argues that they have no farther rights in 
the property. It may be stated that since 
the decision of the 6rst Court both the 
daughters have married. 

The most important point to consider 
is the correct interpretations and the value 
of the riwaj*i-am^. Mr. Gordon Walker 
in 1882 recorded his opinion of the customs 
of Muhammadan Bajputs in the Ludhiana 
district to the following effect: — 

*'That ordinarily a daughter could not 
succeed in the presence of male lineal 
issue, but that if she had taken a vow 
to remain single she took a son’s share 
till her marriage or death.” 

He then proceeded to state that thouah 
Hindu Jats were unfavourable to the 
rights of daughters, Muhammadan Rajputs 
and some other tribes agreed that if 
there was no male collateral related through 
the great- great-graDdfather (naiar daia)^ the 


daughter whether married or virgin saoceeds. 

Counsel for the appellants contested 
the interpretation placed on Mr. Gordon 
Walker’s riwaj-i-am on the ground that 
the rights of Muhammadan Rajputs are 
dealt with in one paragraph and that the 
second paragraph, in which the rights of 
a daughter against a collateral in the 5th 
degree are described, refers to Hindu Jats 
and tribes other than Muhammadan Rajputs. 
This contention cannot be upheld in view of 
the special riwdj i-am prepared at the same 
Settlement for Muhammadan Rajputs of the 
Manj tribe. This special rtwaj-i-am provides 
directly for the sucoession of a daughter, 
married or unmarried, as against collaterals 
of the 6th degree. The riwaj-uam of Mr, 
Gordon Walker has been somewhat varied 
in the riwaj^t-am prepared in the 1909-10 
Settlement, but apparently the compiler, Mr. 
Dnnnett, held the view that the rights 
of daughters generally had considerably 
improved. As far as Muhammadan Rajputs 
of the Manj tribe are concerned the 
entry in the present is to the 

effect that the previous custom as noted 
by Mr. Gordon Walker continues in force. 
Mr. Gannett has also cited some instances in 
his riwaj^i-am, of the sucoession of daughters. 
It is true that all his examples among 
Rajpnts refer to the suooession of virgin 
daughters, but it appears that in at least 
two of the instances tlieir retention of the 
land was not contested by the collaterals 
when they married. In these two oases 
the collaterals long after the period of 
limitation had passed contested the rights 
of the dau'^hters, but the mere fact that 
they allowed them to remain in possession 
unchallenged for a large number of years 
strongly supports the case set up by the 
defendants. It must also be nctioed that 
the entries in the am in the present 

case were compiled especially for the village 
in which the land in suit is situated, and there 
is evidence of a respeofcable witness, which ap- 
pears to be true, that the original entry was 
attested by two of the plaintiffs themselves. 

Learned Counsel for the appellants 
admits that an entry in a riwayi am^ even 
if not supported by instances, constitutes a 
strong piece of evidenoe in support of a 
custom relied upon, and that it lay 
upon the plaintiffs to rebut the value 
of Ibis evidence, IVasaundhi v. 
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Sivkgh (1)]. CouDsel, however, urges that 
he has suooeeded by dooumentary and 
oral eyidenoe in proving that the oustom 
oited in the ritraj-i-am does not aotnally 
prevail among the tribe of the parties. 
The documentary and orally cited instances 
have been discussed at length by the lower 
Court. A large number of these instances 
are of no value in the present case, as 
they refer to the succession of collaterals 
related within five degrees. As far as the 
succession of more distantly related 
collaterals against daughters is concerned, 
only three or at most four instances have 
been established, and in each of these oases 
full details are wanting regarding the 
position of the daughter with regard to 
her inheritance and also with regard to 
her collaterals. It may frequently happen 
that a daughter married in a different village 
does not care to be burdened with the 
worry of managing land situated far distant, 
especially in tbe teeth of opposition from 
her collaterals. It may also frequently be the 
case that the land inherited is of small area or 
of small value and not worth the expense of 
litigation. The married daughter, moreover, 
is dependent on her husband’s inoiinations 
and he may be influenced by one consider- 
ation or another in such eases. The in- 
stances quoted, therefore, by the plaintiffs 
are, in our opinion, of little value against 
tbe recorded opinions of the members of the 
Mani Rajput tribe at a time when ther« 
was no litigation. 

Counsel for the appellants also relied 
upon Eustam Khan v. Musammat Jio 
(2) and the enquiry held in connection 
therewith in support of his claim. 
That case, however, was one bet- 
ween the collaterals in the 8rd degree 

and hhana-damad, and it was the rights 
of a son-in-law which were specially in 
question. The case was, to a large extent 
decided upon the entry in the Ttwaj^t^am 
which was most unfavourable to the rights 
of a son-in-law. It is true that in that 
case some reference was made to tbe 
position of daughters, but tbe entry now 
relied upon by the defendants was not 
specially noticed by the Chief Court. 

(1) 13 Iml. Cab. 421; 45 P, U. 1912; 85 P W R 
1912; 7i P.Ii. K.J912. » 1. 

{ 2 ) 139 P, R. 1892. 


Of a large number of instances quoted 
by the defendants a considerable proportion 
were also of little value in this case, as 
many of these concern collaterals more 
nearly related than tbe 6th degree and 
many others relate merely to the rights 
of virgin daughters. The value of other 
instances was contested on the ground 
that the parties did not belong to the Ludhia- 
na District or that they did not belong 
to the Manj got of Rajputs. We do not 
consider the latter objection as of any great 
importance, as according to the Ludhiana 
Gazetteer the Manj got is one of the leading 
tribes of Rajputs in the Ludhiana District 
and as tribes of inferior importance would 
naturally follow their customs. The instan- 
ces cited from the neighbouring districts 
of Jullundur, Hoshiarpur, Ferczpore and 
Patiala appear to us of some value owing to 
contiguity and the probability that the tribes 
in question follow a similar custom. In 
some of the judicial oases cited, for instance 
Nos. 9 and 10, by the lower Court, 
the cases were decided in favour of the 
daughter on account of adverse possession, 
but as already stated, the fact that such 

successions were not challenged strongly 
supports the custom as set up in favour 
of the daughter. 

Finally, we may express our opinion that 
the entry in the riicaj^i am has special value 
in that it gives expression to the opinion 

nf males in favour of the rights of 

females at a time when no litigation was 
expected. The same view has been held 

in many rulings of this Court. [See for 
instance Ata Muhammad Khan v. Jmani (3) 
and Banjha v. Jindvmddi (4)]. 

For tbe above reasons we consider that 
in view of the entry in the r/iraj-i.aw it was 
for tbe plaintiffs (o establish their rights to 
inheritance as against the daughters of the* 
deceased and we have no hesitation in 
holding that they have failed to do so. 
We, therefore, dismiss the appeal with costs. 

Appeal dismissed, 

(3) 26 Inil. Cas. 492; 34 J'. K. 1916; 2 V. W. R. 1916 
33 P.L R. 1915. 

(4) 24 Ind. Cas. 942; IC4 P. R. )914; 221 P. L, R. 
1914; 122 P. W. R. il»i4. 
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MADRAS HIGH COURT. 

Civil Appeal No. 2S3 or 1916. 
January 22, 1918. 

FresefJ : — Jastioe Sir William Ayliiigf, 

Kt., and Mr. Jastioe Seshagiri Aiyar. 

P. DASARTHY NAIDU— 
Defendant — Appellant 
versus 

PALALA KUMARAMULL RAJA (dead) 

AND OTN BBS— Plaintiffs 

AND LEGAL KEPKBSBNTATiVfi OF IST 

Plaintiff — Respondents. 

Civil Procedure Cod-c (Act To/lflOSj, x. 11, (i. /i, 
y. 2, O. KKlUtT. 1— llos judicata. — Dismissal of suit on 
pleadings u-ithoui decision on merits^ v'heiher ojteraies 
as res judicata — ^Withdrau-nl tf suit^ leave fot\ on pay- 
ment of costs,’ meaning of — Costs, poymenf of, whether 
condition precedent to grant of leaw — Hnit on non- 
existent cause of action, whether bars fresh suit on 
true cause of action — Powrr-of-afforney granted to 
mortgagee for realizatiun of dues to mortgagor — Suit 
for cancellation of poiver and accounts, dismissal of — 
Fresh suit for redemption, maintninahilitg of ^ Cause 
of fiction. 

Where a suit is dismissed «»n the pleadinprs witij- 
out any decision being ivMidered on the iiieritH, there 
is no bar of res judicata, [p. 970, cob 2.] 

Where leave to withdraw a suit is granted on pay- 
ment by the plairitiit* of doferidant’s costs, the 
payment of costs is not a condition i:>rocodoiit to 
the institution of u fresh suit urid non-pay nient 
will not disable the plaintifl* from filing a fresh 
suit, rp* 971, col. J.'] 

The essential thing to bo borne in mind in apply- 
ing Order IJ, rule 2, Civil Procedure Code, is that 
the cause of action in the subsequent suit should 
he the saino as the cause of action in the previous 
suit and not that the cause of action in the siibse- 
quent suit should have boon made the subject of 
litigation in the former suit. [p. 971, col. 2.] 

Where a suit is brought upon either a non-existent 
cause of action or upon a false cause of action, it 
will not bar the institution of a suit upon the 
true cause of action, because there is no identity of 
causes of action between the two suits [p. 972, col. 2.] 

A right which a litigant possesses without know- 
ing or ever having known that he possesses it 
cannot be regarded us a ‘portion of his claim’ within 
the meaning of rule 2, Order II. [p. 972, col. 1.] 

Plaintiff executed a mortgage tf) one li. on 12th 
July 1892. On >'th July 1898 ho executed a power- 
of-attorn«y to R empowering R. fo collect rents 
from plaintiff’s tenants and appropriate the net 
income towards the mortgage-deed. Jn 1910 
plaintiff sued R. for cancellation of the power and 
for accounts. That suit was disriiiss(3d on the 
ground that plaintiff should have sued on the 
mortgage. Afterwards lie filed a suit on the 
Original Side of the High Court for cancellation 
of the power and fur accounts allegiiiff that the 
mortgage had become discharged. That suit was 
dismissed on the ground that it was barred as 
res judicata. On appeal, the Appellate Court per- 
mitted the plaintiff to withdraw the suit with 
liberty to Ale a fresh suit on payment of defend* 


ant’s costs. The plaintiff without paying the 
costs of that suit brought the present suit for 
redemption of the mortgage: 

Held, (1) that the suit was not Imrrod as res judicata 
inasmuch us, in neither of the ])reviou8 suits, was 
there any decision on the merit s; f p. 970, col. 3.] 

(2) that the non-payment of costs in the second 
of the two prior suits was not a condition precedent 
to the order granting leave and did not bar the 
institution of the proseiit suit; [p. 971, col. ].] 

(3) that the suit was not barred under Order It, 
rule 2, Ci\dl Pr<jce(liire Code. [p. 972, col. 2.] 

Appeal against the preliminary decree 
of the Court of the Temporary Subordi- 
nate Jadge, Chinglepat, dated the 8th 
September 1916, in Original Sait No. 57 
of 1916. 

FACTS appear from the judgment. 

Mr. T, Ifangachartar, for the Appellant, 
argned that, in the first place, the present 
suit was res judicata by reason of the two 
previous suits. There was a final decision 
in both. In the latter of those suits, the 
Appellate Court permitted the withdrawal 
of the suit with liberty to bring a fresh 
suit only on condition of the plaintiff pay- 
ing defendant’s costs within 2 months. 
That order had not been obeyed and plaint* 
iff was debarred from suing again. 

Secondly, the suit offended against the 
provisions of Order 11, rule 2, Civil Proce- 
dure Code. The plaintiff having omitted 
to ask for redemption in the prior suits, 
it was not competent to agitate for the 
relief in another proceeding. There was a 
reference to the mortgage in the plaints in 
the earlier suits. Reference was made to 
Moonshee Buzloor Ruheem v. Shumsoonnissa 
Begum (1), Rangayya Goundan v. Banjappa 
Bao (2), Abdul Hakim Khan v. Karan Singh 

(3) , Naganada Iyer v. Krishnamurti Aiyar 

(4) and Akayi Kunhi v. Ayissa Bi (5). 

Mr. T. R, Bamachandra Aiyar, for the 
Respondents, argned that there was no 
res judicata as the prior decisions were on 
preliminary points and were not given on 
the merits. The order granting leave in 
the second case was nnoonditional and 
defendant nould apply in execution for 
costs. 

(1)11 M. 1. A. 551; 8 W. K. }\ 0. 3; 2 Sulh. P. C. 
J. .59; 2 Sar. P. C. J. 259; 20 E. 11. 208. 

(3) 24 M. 491; 6 0. W. N. 17; 3 Bom. L. it. 799; 
8 Sar. P. C. J. 117; 28 T. A. 22 (P. 0.). 

^3) lO Ind. CaR. 951; 57 A. 646; l« A. L. J. 929. 

(4) 6 Ind. Cas. 2.33;34M. 97; (1910) M. VV. N'. 
213; 8 M. h. T. 60; 20 M. L. J. 635. 

^5} 26 M. 645. 



imbldkH OASES. 


970 

DASAETHT MAIDU V. PILALA KOMARAMULL. 

The Bait was not barred by Order II, 
rale 2, Civil Prooedare Code. The faot 
that the prior salts were based on an 
ansaatainable oaase of aotion and that 
the plaintiff misoonoeived his remedy did 
not bar the present salt. 

JUDGMENT. — This is a salt for re- 
demption. The two main defences are that 
the suit is barred by Order II, rule 2, 
and also by section 11 of the Civil Pro- 
cadare Coda. The Sabardinate Jadge 
overruled these objections and passed a 
preliminary decree for taking accounts. 
The defendant has appealed. 

In order to understand the contentions 
in appeal it is necessary to set out the 
history of the case. The property in suit 
belonged to the Ist plaintiff. He executed 
a deed of mortgage in favour of one P. 
Rajaratnam Naidu on the 12th of July 
1892. On the Sth of July 1898 he exe- 
cuted a general power^of-attorney to 
the same individual to facilitate the collec- 
tion of rents from the tenants. One of 
the conditions of the power-of- attorney 
was that the agent shoald appropriate the 
net income towards the mortgage-deed and 
should also pay to the mortgagor a certain 
fixed monthly allowance. The relation be- 
tween the mortgagor and the mortgagee be- 
came strained in or about the year 1910. In 
that year Original Suit No. 3G of 1910 on the 
file of the District Court of Chingleput 
was instituted against Rajaratnam Naidu 
by the plaintiff for the cancellation of 
the power-of attorney executed in 189H 
and for accounts. The defendant pleaded 
in limine to that suit that as the power- 
of-attorney was part of the mortgage 
transaction, the plaintiff shoald sue on the 
mortgage and not on the power-of 
attorney. The then District Judge upheld 
this objection and dismissed the suit. The 
second suit was 6led in the Original Side 
of the High Court, viz,, Original Sait No. 
232 of 1914, in which it was claimed that 
the mortgage has become discharged, that 
the power-of-attorney shoald be cancelled 
and that the defendant should render an 
account. At the time of this suit Raja- 
ratnam Naidu had died and the present 
defendant who is his legal representative 
was impleaded as defendant. Mr. Justice 
Kumaraswami Sastri who heard the original 
euit was of opinion that it was barred 


tl9l6 

by ree judicata and dismissed it. An 
appeal was preferred against that decree. 
At the hearing of the appeal, the plaintiff 
applied for permission to withdraw the 
suit with liberty to institute a fresh suit. 
This permission was granted and the present 
suit was instituted in the District Court 
of Chingleput for redemption based upon 
the mortgage of 1892. 

The contention that the suit is barred 
by res judicata may be shortly disposed of. 
It is not denied that at no time was there 
any decision on the merits. The suits on 
both the occasions were dismissed on the 
pleadings. It is, therefore, olesr that the 
present suit is not barred by section 11 of 
the Civil Proofdure Code. Very recently, 
the Judicial Committee pointed out in Ab- 
dullah Ashgar AH Khan v. Ganesh Dass (6) 
that where the matter has not bt^en heard 
and finally decided there can be no bar of 
res judicata. 

One other objection may also be shortly 
dealt with. It was contended by Mr. T. 
Rangaohariar that the order of the Appellate 
Court permitting the withdrawal of the suit 
with liberty to sue again has been contraven- 
ed by the plaintiff and that consequently the 
present suit is unsustainable. The order is in 
the^e terms: "Leave to withdraw with liberty 
to bring a fresh suit on payment rf 
defendants costs here and below, within 
two months, in view of decision in Original 
Side Appeal No. 51 of 1914.” In oider to 
nrdeistand the import of this, it must be 
stated that in Original Side Appeal No. 51 of 
1914, it was held by a Bench of this Coui^ 
that suits for redemption shonld be institute^ 
in the Court within whose jurisdiction the 
mortgaged property is situated. Therefore, 
what the learned Judges meant in giving leave 
to withdraw was that as the suit ought to 
be one for redemption and as the High* 
Court can have no jurisdiction to entertain 
BDoh a suit, plaintiff will he given liberty to 
withdraw the suit and to bring a proper suit in a 
proper forum. In effect the order amounted to 
saying that the High Court had no jurisdic- 
tion to hear the suit, which ought to be 
hied under the oirocmstanoes disclosed in the 

(C) 42 Trid, Cae. 959; S4 M. h, J. 12; 128 P. W. R. 
1917;22M. L. T. 46I;22C. W. N. 121; 8 P. L. W. 
381; 26 C. L. J. 668; 16 A. L. J. 889; 19 Bom. L. R. 
972; 7 L. W. 62; 132 P, L. B. 1917j (1918) M. W. N, 

7 (P. C.) 
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District Court of Chiugleput and that con- 
Bcqnently the plaintiff should not be allow* 
ed to go on with the suit in Madras. If 
that is the correct interpretation of the 
order, there was no necessity at all for 
the granting of permission to sue again. 
We take it that it was given eae ahundatUi 
cautela. Consequently, the non-payment 
of costs within the time mentioned in the 
order would not disable the plaintiff from 
suing upon the cause of action; moreover 
on the grammatical construction of the 
order, we are not prepared to say that the 
payment of costs was a condition precedent 
to the institution of the suit within two 
months. We must, under these circumstances, 
overrule the objection based upon the 
withdrawal order. 

Now we go to the main objection. Mr. 
T. Rangachariar conceded at the outset that 
if the cause of action for the present suit 
can be held to have been different from 
the cause of action for Original Suit No. 36 of 
1910 on the tile of the District Court of 
Chingleput, he will not be able to main- 
tain his position that Order II, rule 2 of 
the Civil Procedure Code, barred the present 
suit. It is clear on examining the plaint in 
the first suit that although there was a casual 
reference to the mortgage of 1892 in the 
plaint, it was solely based upon the power- 
of attorney executed in 1898. The cause of 
action was stated to have accrued on the 
date on which notice to cancel the power- 
of- attorney was given, and the prayer was 
for the cancellation of the power of attorney. 
What was pleaded in defence was that 
that was not the proper suit. In the pre- 
sent suit, the cause of action is based on the 
mortgage document, and the prayer is for 
redemption. In our opinion, the two causes 
of action are entirely different. The fact 
that the plaintiff in the first suit had to 
rest his case upon an unsustainable cause 
of action is not a ground for holding that 
that cause of action is the same as the true 
-cause of action on which the subsequent 
suit is based It was held in Pittapur Raja v. 
Suriya Row (7) by the Judicial Committee 
with reference to section 7 of the Act of 
1859, which corresponded to Order 11, rule 
2, **that every suit should include the whole of 

(71 8 M. 520; 12 I. A. 116; 9 hid. Jilr. 274; 4 Sar, 

C. J. 638; 3 Ind. Deo. (n. a.) 856. 


the claim arising out of the cause of action, 
meaning the whole of the claim arising out 
of the same cause of action upon which 
the suit was brought, not that every suit 
should include every cause of action, or every 
claim, which the plaintiff had against the 
defendant.’' This was followed in Mahomed 
Riasat Alt v. Hastn Banu (8) and in 
Nagathal v. Ponnusami (9). Reference may 
also be made to Khedaroomssa Bibee v. Boodhee 
Bihee (10). In Order II, rule 2 of the Civil 
Procedure Code, there are three distinct 
clauses: Clause (1) deals with the splitting 
of cause of action, clause (2) deals with 
the splitting of portions of the subject-matter, 
and clause (3) to the same process in respect 
of reliefs arising from the same cause of 
action. The essential thing to be home in 
mind in applying the rule is that the cause 
of action in the subsequent suit should he 
the same as the cause of action in the 
previous suit, and rot that the cause of action 
in the subsequent suit should have been made 
the subject of litigation in the former 
suit. If we keep this principle in mind, 
there will be no diflBculty in understanding 
the various cases that have been quoted 
at the Bar. 

Mr. T. Rangachariar relied upon Moonehee 
Buzloor Euheemy. Shumsoovnnsa Begum \l). 
That related to the omission of a portion 
uf the subject-matter in the previous suit. 
The cause of action for the second suit was 
a deposit of Oovernment promissory notes; 
a portion cf that same deposit was 
the subject-matter of <he previous liti- 
gation. The Judicial Committed pointed 
out that the word omission included both 
accidental and deliberate omissions, and that 
consequently the subsequent suit was 
barred. In Rangayya Ooundan v. Ranjappa 
Rao (2), another Privy Council case, tvto 
reliefs were available on the cause of action 
as stated in the previous plaint. One relief 
alone was asked for in the first litigation. 
The Judicial Committee pointed out that a 
suit for the other relief based upon that cause 
of action was not maintainable. The same 
remarks apply to Abdul Fah'm Khan v. Karon 

(8) 20 I. A. 156; 21 C. 167; 17 Tnd. Jui. 484; 6 Sar. 
P. 0. J. 374; Rafiquo & Jackson’s P. 0. No. 13,S. lo 
Tnd. Dec. (n. ».) 737 (P. C.). 

(9) 13 M. 44; 4 Ind. Dec. (n. 741, 

(10) 13 W. R, 317,, 



INDIAN OASES. 


L1918 


97‘J 

MAUKii liA KTaW V, V LAN. 

Singh (3). Naganada Tyyr v. Krishnamurti 
Aiyar (4), which was strongly relied upon 
by the learned Vakil for the appellant, pro- 
ceeded on the footing that the subsequent 
suit for possession arose out of the cause 
of action for declaration which was the 
basis of the first suit. As regards Akayi 
Knnhi v. Ayis(>a Si (5), another case relied 
upon by Mr. T. Rangachariar, it is enough 
to say that that decision does not seem to 
be reconcilable with the decision of the 
Judicial Committee in Saminathan Qhetty 
V. Palaniappa Chetty (11). On the other 
hand, the decisions to which Mr. T. R. 
Ramaohandra Aiyar drew our attention sup- 
port the principle we have already enunciate 
ed. The decision of the Judicial Committee 
in Amanat Bibi v. Imdad Hussain (12) is 
one of the strongest oases on the point. 
The Judicial Committee said in that case, 
“it appears to their Lordships that the fair 
result of the evidence is that at the date of 
the former suit the respondent was not 
aware of the right on which he is now 
insisting. A right, which a litigant possesses 
without knowing or ever having known 
that he possesses it, can hardly be regarded 
as a 'portion of his claim’ within the mean- 
ing of the section in question/’ These words 
are exactly applicable to the present case. 
The plaintiff was not aware when he sued 
in Original Suit No. 36 of 1910 on the 
file of the District Court of Chingleput that 
his cause of action was only to sue on the 
mortgage. Raghava Chariar v. Seshadri 
Iyengar (13) follows the decision in Aman::t 
Bibi V. Imdad Husain (12). A Full Bench of 
this Court in Thrikaikat Madathil Ramnn 
V. Thiruthiyil Krishnen Nair (14) held that 
where the first suit is based upon an alleged 
lease and fails, a subsequent suit on title is 
not barred, the reason of the decision being 
that the cause of action for the subseanent 
suit is not the same as the cause of action for 
the fresh suit. Vasudeva Ilavi Yarma v. Aihi 
Kotiil EazhuvanKannannr (15) is also to the 

(11) 26 Ind. Caw. 228; 41 1. A. 142; 18 0. W. N. 617; 
83 L. J. P. 0. 131; 17 Now Law Hop. fi6; (1914) A, 
C. CIS; llOL. T. 913 (P. 0.) 

(12) 1.5 C. 800; 15 |. A. lOG; 12 Ind. Jur. 2.55; .5 
Sar. P. C. J. 214; Katirpio A .TackK()n\‘< P. C. \<i. J03; 
7Tii<3. Deo (n. s.) J1)7. 

(18) 15 M. L. J. 374. 

(14) 29 M. 163; 16 M. L. .T. 4S (P. IL). 

(16) 26 Ind. Oas. 51. 


same effect. It is not necessary to multiply 
citations. The principle dedncible from these 
various cases is that where a suit is brought 
upon either a non-existent cause of action or 
upon a false cause of action, that will not bar 
the institution of a suit upon the true 
cause of action, because there is no identity 
of causes of action between these two saits. 
The reason of the decision of the Judicial 
Committee in Saminathan Ghetty v. 
Palaniappa Ghetty (11) is decisive on that 
matter. That was a suit upon a docu- 
ment which was found to be invalid. The 
Judicial Committee held that a suit based 
upon the original title which preceded the 
document was not obnoxious to the rule 
similar to Order II, rule 2. The obser- 
vations of the learned Judges in Ramaswami 
Ayyar v. Vithinafha Ayyar (16) are exactly 
in point. For all these reasons we are 
of opinion that the decision of the Sub- 
ordinate Judge is right; and we dismiss 
the appeal with costs. 

Appeal dismissed, 

M C.P« 

’(IG) 26 M. 760 at p. 771; 13 M. L. .T. 448. 


LOWER BURMA CHIEF COURT. 

Second Civil Appeal No. 45 of 1917. 

March 27, 1918. 

Present '. — Mr. Justice Manng Kin. 

MAUNG BA KYAW and another — 
Pluntikes — Appellants 
veisns 

U LAN — Defendant — Respondent. 

N.recutwn of decree — Attachment withdrarvn-^ 
Declaration, suit for, hy creditor that property belongs^ 
to jadgment-dehtor, maintainability oj — Specific RelieJ 
Act {I of 1877), .s. 42, proviso, appUcabilify of. 

liidc»]>endi*ntly of the provisions of ()rd(T XXI, rulo 
63 of the Civil Pro(!eduro Code, a decree-holder may 
sue for a declaration that certain property attached 
ill execution of his decree iNdoiigs to the judgment- 
debtor, although at the time of the suit the attach- 
ment niiglit havi‘ been withdrawn and tlie property 
may not lie in the possession of the decree-holder. To 
such a suit the proviso to section 42 of the Specific 
Kcliof Act does not apply, [p. 973, cols. 1 & 2.J 
Mr. Ba f/, for the Appellants. 

Mr. Maung Tin, for the Respondent. 
JUDGMENT. — In execution of their decree 
against one Tun Hla, the plaintiffs- appellants 
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attached two ballooks as the property 
of their jadgment-debtor. The defendant- 
respondent applied for the removal of 
the attachment. Thereupon the plaintiffs 
withdrew their attachment and hied the 
present suit for a declaration that the two 
ballooks were liable to be attached and 
sold in execution of their decree. 

The trial Court decreed the suit. 

The lower Appellate Court held that the suit, 
not being under Order XXI, rule 63, of the 
Code of Civil Procedure but under section 42 
of the Speoiho Relief Act, did not lie, 
inasmuch as there was no prayer for conse- 
quential relief. Evidently the learned Appel- 
late Judge thought that, as the ballooks 
were in the possession of the defendant, 
the plaintiffs should have asked for their 
possession. 

It has not been contended here that the 
suit is one under the Civil Procedure 
Code. That it cannot be held to be such 
a suit there is no doubt, as there was 
no investigation of plaintiff's claim in the 
attachment proceedingsowing to the attach- 
ment being withdrawn. The wording of 
rule 63, Order XXI, is quite clear. Nor is 
it disputed that independently of a suit 
under the Civil Procedure Code, the decree- 
holder may sue for a declaration that the 
property attached belonged to the judgment- 
debtor. In ft'ct this latter proposition was 
expressly laid down in Societa Goloniale 
Italiana v. 5hwe Le (1), following Raghunatk 
Muknnd v. Sorash K. R, Kama (2). I have 
followed this ruling in Chan Tat Thai v. 
Ma Lat (3). But the argument of the de- 
fendant’s Advocate is that the plaintiff could 
not sue for a bare declaration, as the 
bullocks were in the possession of the 
defendant, and that the proviso to section 42 of 
the Specific Relief Act applies. Exactly the 
same argument was advanced in Allagappa 
Ghetty^ P. />. A, N, v. Nazamat Ali Chow- 
dhry (4) and Irwin, J., answered it in these 
words, ‘T can see no reason for making any 
distinction between the mode in which 
plaintiff must establish his right if he 
has previously applied for a summary order 
and the mode in which he must establish his 


right if he has not applied for a summary 
order. In either case a declaration is 
sufficient. When plaintiff obtains a declara- 
tion, the Court which executed the decree must 
respect the declaration and give restitution.,.. 
The object of the proviso is to prevent 
a plaintiff from getting a declaration 
in one suit, and consequential relief after- 
wards in another. Here there is no need 
for any subsequent suit. The relief must 
be given by the Court which sold the land 
in execution. ” It may be noted that the 
suit in that case was one by the claimant 
to the property attached but not by the 
decree- holder. In this case the suit is by 
the decree-holder. But the remarks of 
Irwin, J., must apply, mutatis mutandis, to 
this case. When the plaintiff gets the dec- 
laratory decree he asks for, he can proceed 
to attach the same property in execution of 
his previous decree and the execution Court 
will be bound to recognize the attachment 
as being just and proper. The declaratory 
decree will be binding on the present de- 
fendant in the subsequent execution proceed- 
ings, and he will not be able to object 
that the plaintiff has no right to attach the 
property. 

Then there is my own ruling in X. Y. X. Af. 
Ghetty Firm v, lS. N, V, R, Ghetty Firm (5) 
in favour of the plaintiff. There I followed 
Sappabadi Ghetty v. Mauvg In (6) and Krist* 
nam Socraya v. Pathma Bee (7). 

I would, therefore, hold that the proviso 
to section 42 of the Specific Belief Act does 
not apply. 

The appeal is allowed and the case is 
remanded to the lower Appellate ' Court to 
be decided on the merits. Costs will abide 
the result. The appellant will be granted a 
certificate for the return of the Court-fee 
paid on the memorandum of appeal under 
section 13 of the Court Bees Act. 

Appeal allowed; 

Case remanded, 

(5) 34 Iiul, Ous. 125; 0 Kur. L. T. 199. 

(9) P. J. L. II. 481. 

(7; 29 M. 61. 


(1) 4 L. B. 11. 252; 14 Bur. L. B. 135. 

(2) 28 B. 266; 12 Ind. Dec. (n. a.) 176. 
(8) 83 Iiifl. Oas. 124; 9 Bur. L. T. 89. 
<4) 4 L. B. K. 208. 
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PUNJAB CHIEF COURT. 
MiscELiiANGOUEi FiRST CiviL Appbal No. 1547 
OF 1917. 

April 9, 1918. 

Present: — Mr. Jastioe Soott-Smith. 
BABU MISAR and others— Plaintiffs - 
Appellants 
versus 

UMBB PARSHAD and othhrs — 
Defendants — Respondents. 

rrobatc and Admitml ration Act (V of I88U, 62, 

(^5 Application for Letters of Administration loith Will 

annejaedy natnre of—Dnhj of Court ^ Court, xohether can 
refuse Letters. 

An application for Let ters of Administration with 
the Will annexed stands on the same footing as an 
application for Probate, and the Court is bound to 
gmnt the Letters unless it finds that the Will was not 
executed by the testator or that he was not of a 
disposing tuind at the tiiiio of making it or that the 
Will was not his own voluntary act. [p. 976, <;ol. 1.] 

In an application for Letters of Administration to 
the estate of one IK with a copy of the Will annexed 
it appeared that N., the husband of I)., made a AVill 
dedicating certain pnjperty to a temple and dirt^cting 
that his widow be maintained out of his other pi-o- 
perty. After the death of K. /). applied for Letters 
of Administration to his estate. The executors under 
the Will appeared in Court and consented to the 
widow being granted the Letters, which were granted 
accordingly. Later on D. made a Will in which she 
appointed tluj applicants as executors, wlio after her 
death applied for Letters of Administration with a 
copy of her Will annexed. The executors under 
the Will of N. lodged caveats urging that IK had no 
power to make a Will; 

Held, that as it was proved that D. executed the 
Will and as it was nof, contestcul tliat she was not of 
a disposing mind at the time she made it, tlie appli- 
cants were entitled to Letters of Administration with 
co]iy of her Will annexed, [p. 975, col. 1.] 

Misoellaiieons first appeal from the order 
of the Senior Subordinate Jadge, 1st class, 
Delhi, dated the 28th February 1917, 
dismissing the application. 

Lala Moti Sagar, R. S., for the Appellfint. 
Mr. ^anohar LaZ, for the Respondents. 
JUDGMENT.— This is an appeal from the 
order of the Senior Subordinate Judge, 
Delhi, rejecting the application of Babu 
Misar and Jhabbu Misar for Letters of 
Administration to the estate of Bibi Dhanno 
with a copy of Will annexed. Narain Das, 
husband of Musammat Dhanno, made a 
Will on the 27th July 1896, Joti Parshad 
and Umbe Parshad being appointed exe- 
cutors. Under his Will he made certain 
property wakf and dedicated it to a Hindu 
temple and directed that his widow be 
maintained out of his other property. He 
died on the 19th November 1910 and on 


the 16th of December 1913 Musammat 
Dhanno applied for Letters of Adminisira- 
tion to his estate. Joti Parshad and 
Umbe Parshad appeared in Court and 
consented to the widow being granted 
Letters of Administration and they were 
granted accordingly. On the 15th Novem- 
ber 1915 Musammat Dhanno made a Will 
in which she appoined Babu Misar and 
Jhabbu Misar as executors. She died 
sometime in December 1915, and on the 
5th of August 1916 the said executors 
applied for Letters of Administration with 
a copy of Musammat Dhanno’s Will annexed. 
Joti Parshad and Umbe Parshad lodged 
caveats. The main objection urged by them 
was that Musammat Dhanno deceased had 
no power to make a Will. The Court has 
rejected the application, on the ground 
that the widow had no right to make the 
Will because the Will of her husband 
confined her rights only to maintenance 
from certain properties and that the mere 
fact that she was granted Letters of 
Administration because the executors did 
not like to act, did not entitle her to will 
away the property contrary to the very 
terms of the Will of her husband in 
respect of which she was granted Letters of 
Administration. 

Mr. Moti Sagar on behalf of Babu Misar 
appellant urges that in proceedings under 
Act V of 1881 where Probate of a Will 
is sought, the Court is bound to grant 
the probate unless it finds that the Will 
was not executed by the testator or that 
he was not in a state of mind competent 
to exercise his testamentary power or that 
the Will was not the testator’s own 
voluntary act, and that the Court has no 
concern with the question whether the 
Will, if proved, will be effectual or valid 
or whether it can affect certain parts of 
the property with which it purports to 
deal. In support of this he relies upon 
Indar Narain v. Onhar Lai (1). He also 
cited Ochavaram Nanahhai v. polatram 
Jamietram (2), wherein it was laid down 
that on the hearing of a petition for issue 
of Lstters of Administration to the estate 
of a deceased person it is not the provinoe 

(1) 10 lud. Gas. 130; 20 P. R. 1912; 141 P. L. R. 
1911; 233 P. W. R. 1911. 

(2) 28 B. 614; 6 Bom. L. R. 960. 
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of the Court to go into the question of 
title to the . property to which the Letters 
of Administration refer. He urges that all 
the Court had to do was to arrive at a 
finding whether Mutsammat Dhanno exe- 
cuted the Will in question and whether 
she was of a disposing mind at the time 
when she executed it, and that having 
found these facts in favour of the exeoutors- 
applicants, it was bound to grant them 
Letters of Administration. Mr. Manohar 
Lai on behalf of the respondents does not 
contest the authority of the rulings cited 
by Mr. Moti Sagar, but contends that 
section 85 of Act V of lh81 gives the 
Court power to refuse Letters of Administra- 
tion for reasons to be recorded by it. Mr. 
Moti Sagar replies that this section does 
not apply to an application for the grant 
of Letters of Administration with a copy 
of the Will ‘annexed, which he says stands 
on the same footing as an application for 
Probate of a Will, There are, 1 think, 
grounds for holding that an application for 
Letters of Administration with the Will 
annexed stands on the same footing as an 
application for Probate, for both applications 
are grjuped together in section G2 of the 
Act. Be that as it may, I do not think 
the present case was one such as is 
contemplated by section t 5 of the Act. The 
real question in dispute appears to be 
whether the original executors unjer the 
Will of Narain Das are now entitled to 
manage the property or whether they have 
forfeited their right by not taking out 
Letters of Administration after Narain 
Das’s death and by assenting to the grant 
of such Letters to Narain Das’s widow. If 
they are not now entitled, it appears to 
me that there are no reasons why 
Musammat Dhanno should not have had 
authority to make arrangements for the 
management of the property after her 
death. The question is not devoid of 
difificulty and is, in my opinion, not one 
for decision in the present application. It 
is proved that Musammat Dhanno executed 
the Will and it is not contested before me 
that she was not of a disposing mind at 
the time when she made it. 

I, therefore, accept the appeal and 
reversing the order of the lower Court 
grant the application of Babu Misar and 
Jhabbu Misar for Letters of Administra- 


tion to the estate of Bibi Dhanno with 
a copy of her Will annexed. Parties will 
bear their own costs. Letters of Administra- 
tion will be made out by the lower 
Court. 

Appeal accepted. 


MADRAS HIGH COURT 
Second Civil Appeal No. 1301 of 1915, 
December 17, 1917. 

Present:— Mr. Justice Seshagiri Aiyar and 
Mr. Justice Bake well. 
MUTHAYA SHETTI-Plaintiff-- 
Appellant 
versm 

KANTHAPPA SHETTI-Defenoant— 
Rbsponpemt. 

liimtlaliun Act (IX of HiK)S^, 8ch. /, Art. 134, scope 
of—^Transfer by morfyayeC'-JMemption, suit Jor, 
against transferee — Adverse possession, pleaoJ^Ahsolnfe 
interest, acqumtion of, by purchase i — Tests '^Burden of 
proof — Adverse fimiiny on issue, while final decision 
favourable to party, effect of— Ues juditsata— CttvV Pro- 
cedure Code (Act V of 8. 11, 

Article 134 of the Ijimitatiou Act governs only those 
cases where the transferee from the mortgagee 
acquires an absolute title to and interest in the 
j)roporty transferred, [p. 978, col. 2.] 

Per Seshagiri Aiyar, J . — Article 134 of the Limi- 
tation Act is only a branch of the law of prescription, 
and the question to he determined in cases governed 
by that Article is, what it is that the purchaser pres- 
ciibed for. If tlie transferee bargained for and 
believed he was bargaining only for the interests 
of the mortgagee, he cannot acquire titje as the 
absolute owner of the property. The fact that he 
knew his vendor had only mortgagee rights would 
not be conclusive on the question. The real test 
would Ije, did he ask for and obtain an absolute 
interest in the property and l)olieve himself that he 
was acquiring an absolute interest in it. [p. 978, 
col. 2.] 

The fact that a party against whom an issue is 
decided has no right of appeal does not affect the 
rule of res judicata, [p. 977, col. 1.] 

Whore the decision on an issue is not necessary 
for the disposal of the case, it will not operate as 
res judicata, [p. 977, col. 2 J 
VVhere an unnecessary decision on an issue is 
embodied in the decree itself, the matter becomes 
ITS judicata [p. 977, col. 2.] 

Where a judgment decides more issues than one 
and it is doubtful on which of those issues the 
final conclusion was based, the decision on all the 
issues will bo res judicata, [p. 977, col. 2.] 

Where the decision on an issue is unnecessary and 
the party against whom it is given cannot appoa) 
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abi tho final decroo is in liis favour the decision on 
the issue would be rea judicata. Tho proper pro- 
cedure for the parly advcrscdy affucted by the 
issue is to ask ih(^ Court to oiubotly it in tho decree, 
[p. 978, col, 1.] 

Per DakeicelL ./. — A transferee* who claims tlie 
benefit of Article UU of the Jdniitatiou Aet must 
adduce evidence that Ikj inltMided to purchase an 
absolute title, which will be, in the first place, the 
d«*eri of transff'r but may also consist of the con- 
tract of sale and the iie^n)ti!ition8 whiidi procedotl it. 
Evidoiice as to the docuTuents of title produced hy 
the vendor and the* steps taken bv the purcliiiaer to 
nscorfcain the former’s title lo the property will be 
important as showinyr tin* interest to be transferred. 
If tl»e title adduced by Mie vendor and the deed 
of transfer to the purchaser an* (ionsistent with an 
intention to transfer an absolute interest, tho burden 
will lie on the plaintiff to show’ that the circiini- 
staiices t»f the tninsfer negative such an intention, 
fp. 979, col. 2.] 

Second appeal against the decree of the 
District Court of South Kanara, in Appeal Suit 
No. 326 of 1914, preferred against the 
decree of the Coart of the District Munsif, 
Mangalore, in Original Suit No. 19 of 1913. 

Mr, B. Sitaya'ina Bow, for the Appellant. 

Mr. C. y. Ananihdkrishna Aiyar, for the 
Respondent, 

This second appeal coming on for hearing 
on 29th and 30th March 1917 respectively, 
and having stood over fur consideration till 
18th April 1917, the Court delivered the 
following 

JUDGMENT. 

Sbshagiri Aiyar, J.— The predecessors- in - 
title of the plaintiff executed Exhibit A to one 
Shankaranaranappayya in 1872. Shankara* 
naranappayya sold the property comprised 
thereunder to Venkappayya under Exhibit I 
ill 1879. Venkappayya’s widow sold it in 1897 
to PatUppayya and Puttappayya’s sons sold 
the same in 1912 to the defendant. The 
present suit is brought by the plaintiff to 
redeem the mortgage of 1872, The answer 
of the defendant is that the suit is barred 
by Article 134 of the Limitation Act as 
more than twelve years have elapsed since 
the date of the transfer by the original 
mortgagee. Both the Courts have come to 
the conclusion that the suit is barred by 
limitation. The judgment of the District 
Judge is so meagre that we were obliged to 
hear this case as a first appeal, Mr. 
Sitarama Bow contended before us that 
under Article 134 the burden of proving 
that the transferee from the mortgagee 
had acquired an absolute right in the 
property lay on the defendant. 


Before considering this question, 1 shall 
dispose of a preliminary point suggested by 
Mr. Ananthakrishna Aiyar for the respondent, 
namely, that Exhibit A is an absolute 
conveyance with an option to ra-pnrobase, 
and that conseqnently his client is the 
absolute owner of the property. In answer 
to this suggestion, the learned Vakil for 
the appellant pointed out that the constrnction 
of Exhibit A is res judicata by virtue of a 
decision of the District Coart of South 
Kanara in the year 1886, That decision 
was given under the following circumstances. 
A member of the plaintiff’s family sued 
his brothers for partition, and claimed a 
share in the property in dispute alleging 
that the alienation of it was not for necessary 
purposes. The J listrict Munsif held that 
the plaintiff was entitled to recover a third 
share of the property on paying a third 
cf the mortgage amount. There was an 
appeal by the alleged mortgagee, the 9th 
defendant in that case, llis contention was 
that the transaction was not a mortgage 
but an absolute sale with an option to 
re- purchase. Mr. Best, the District Judge, 
held that it was a mortgage and not a sale. 
He farther held that it was not open to 
the plaintiff to sue for the redemption of a 
portion of the property by offering to pay 
only a portion of the mortgage debt, and 
that, moreover, as the sait was not one for 
redemption, it should be dismissed qua this 
property. 

The question is whether this conclusion of 
the then District Judge of South Kanara is 
res judicata, Mr. Ananthakrishna Aiyar 
strenuously argued that as the suit was 
dismissed and as the mortgagee could not 
have appealed against the decision of the 
District Judge although the finding on the 
ooDstrnotion of Exhibit A was against him, 
the matter is not res judicata. Upon the 
question whether a bare finding upon an 
issue when the final conclusion is in favour 
of the party against whom the decision on 
the issue is given, gives a right of appeal 
to the party, there have been differences 
of opinion. In Yusuf Sahib v. Durgi (1) 
it was apparently held that an appeal lies 
under the oirenmstanoes. In Banganatham 
Ghetty V. Lakshmu Uammnl (2) the same 

(1) 30 M. 447; 17 M. L. J. 2G0; 2 M. h, T. 368. 

(2) 21 Ind. Cas. 15; 25 M. L. J. 879; (1913) M, \V. 
y. 690; M M. L. T. 189. 
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view was taken. Both these oases 
follow Krishna Ghaudra Qnldnr v. Mohesh 
Chandra Saha (3). In Achanta Venholasar^ 
yanarayana v. Yellapotagada Sivasankaranara^ 
yana (4) the question v^as left open. There 
is a deoision of .Aylinff and Spencer, JJ., in 
Secretary of State v, Swaminatha Koundan '5) 
which is inconsistent with Ytssuf Sahib v. 
Durgi (1) and Ranganatham Gluily v. Lakshmi* 
ammal (2). See also Brii BehariLal v. Shevanath 
Prasad (6), Having regard to the language 
of sections ^ 6 and 100 of the Code of Civil 
Procedure which gives a right of appeal 
only against deoreeF, it seems doubtful 
whether the two earlier Madras decisions 
are correct. If the deoision in this case 
depended solely upon that question, 1 wonld 
have felt bound to refer the matter to a 
Full Bench; but 1 think that this case can 
be disposed of upon other grounds. 1 agree 
with Mr. Sitarama Row that the fact that 
a party again.^t whom an issue is decided has 
no right of appeal does not affect the rule of 
res judicata. There is nothing in the 
language of section 11 to suggest such a 
test. The language of explanation 2 to that 
section implies that the competence of a 
Court for the purpose of res judicata is not 
affected by the fact that its decision is 
not appealable. It is true that thi.s explana- 
tion was introduced to put an end to a 
controversy which existed as to whether 
when a decree is not appealable to the same 
Tribunal the Court which decided the earlier 
claim can be held to have been competent 
to adjudicate upon the subsequent claim 
litigated in a superior Court. Nonetheless, 
the wide language of the explanation shows 
that the Legislature did not intend that the 
test of res judicata should depend on the right 
of appeal. I, therefore, overrule the first 
contention. Mr. Ananthakriahna Aiyar 
then argued that the decision on Exhibit A 
was not necessary for the conclusion which 
was come to in the suit, and that consequent- 
ly the matter is not res judicata, The oases 
on this point may be grouped under four 
heads: the first class of oases relates to the 
deoision on issues which are altogether 
unnecessary for the disposal of the case. 


(3) 9 C. W. N. 684.. 


(4) *7 Ind. Caa. 861; 17 M. L. T. 85; 2 t«. W. 101. 

(6) 12 Ind. Gas. 167; 37 M. 25; 10 M. L. T. 20! 
<19111 2 M. W. N. 803; 21 M. L. J. 947. 

(6; 86 Ind. Cub. 837; 20 0. W. N. 1354. 
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For instance, decisions on the character of 
the defendant’s bolding where the suit is 
dismissed on the ground that there has been no 
notice to quit or that there had been no ex- 
change of pattas and muchilikas, Devarakonda 
harasamma v. Devara Kondakannaya (7) and 
Muttukumarappa Reddi v. Arumuga I’iUai (8) 
represent this class of oases. In these cases as 
the pronouncement upon the tenure of the 
defendant was not necessary for the disposal 
of the case, the deoision upon that issue was 
held not to be les sudicota. It is to this class 
of cases the observation of Sir R. Collier 
in Run Bahadur Singh v. Lucho 
Koer (9), that “as the decree was not 
based upon it, but in spite of it,” there can 
be no res judicata applies. See also 
Nundo hall Bhuttacharjee v. Bilhoo Mookhy 
Debee (10 >, Thakur Mugundeo v. Thakttr 
Mahadeo Singh (11) and Shib CharaH 
Lai V. Raghu Nafh (12). The second 
class deals with oases where although 
the decision of an issue is unnecessary for 
the disposal of the ease, still for some reasons 
the Court embodies that deoision in the decree 
itself. Then the matter becomes res judicata 
not on the ground that there has been a 
decision on the issue, but because there 
i.s a decree of the Court which is binding 
upon the parties: Kaveri Am'nalt t\ Sastri 
Banner (13^ and Mot a Holiappav, Vithal 
Qopal llahhu (14). The third class relates to 
judgiiMiits which decide more than one 
issue, but it is doubtful from those judg- 
ments on which of these issues the final 
conclusion was based. In such a case the 
deoision on both the issues will be res 
judicata. See Peary Mohun Mjik^rjee v. 
Amhica Churn Bandopadhya (15) and the 
recent deoision of the learned Chief Justice 
and Justice Phillips in Appeal No. 62 
of 1913. [Secretary of State v. Rajah of 
Venkatagiri (16)]. Now 1 come to the 
fourth class. In the fourth class, the 


(7) 4 Ml. 134; 6 liul.Tur. 634; I Fiid Deo. (n s.) 928, 

(8) 7 ML, 146; 2 liul. Doc. (x. a.) 686. 

(9) 12 I. A. 23; 11 0. 30i; 4 .S.ir. p. C. J. 602; 9 

lud. Jiir. 202; 5 Ina. Dec* (n. s.j 960 C.). 

(10) 13 0. 17; 6 Ind. Deo. (n. s.) 50S. 

(1*) 18 G, 647; 9 lud, Dec, N. s.) 432. 

(It) 17 A. 174; A. W. N. (1895) 47; 8 lud. Deo. 
(s, s.) 437. 

(13) 26 M. 104; 13 AL. L. J. 58. 


yinj 09 lUO VJ 


- to u. JE. 4 4 6. 

(16) 24 0. 800; 12 Ina. Doc. in. «.) 1269. 

(!6) 3"> Ind, Oas. 268; 81 M. D, J. 97; (I91(l) 2 M 
W. N. 96; 4 L. VV. 183; 20 M. I,, T. 284. 
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deoision upon the issue is necessary , but 
unfortunately the party against whom 
that deoision is given could not appeal 
against it as the final decree is in his 
favodr. In such a case it seems to me 
that the decision on the issue would be 
res judicata. The proper procedure where 
the defendant is affected by a decision on 
an issue which he has not the opportunity 
of contesting in appeal may be as suggested 
by Patheram, C. J., in Jamaitunnissa v. 
Lutfunissa (17), that is to say, he can 
ask the Court which has given an adverse 
deoision on a material issue to embody it 
in the decree so that he may have a 
right of appeal against such a deoision. 
But if he neglects the opportunity and the 
decision itself is necessary for the disposal 
of the case, there seems to be no escape 
from the bar of res judicatn. On the whole 
1 have come to the conclusion that the 
deoision of Mr. Best in 1886, which wbh 
absolutely necessary for the decision of 
the case and which has stood unchallenged 
for thirty years, is binding on the parties, 
and that Exhibit A should be construed 
as a mortgage by conditional sale and not 
as a sale with an option to re-purchase. 

This conclusion throws me back upon 
the question whether the suit is 
barred by limitation. Article 134 has 
given rise to oonfliotiug decisions. I do 
not propose to examine them at any 
length in the present case. In Badhanath Doss 
v. Qisborne and Co. (181, at a time when the 
corresponding Article of the Act of 1859 con- 
tained the words * in good f^ith,'’ Lord Cairns 
delivering the judgment of the Judicial 
Committee held that the burden of 
proving that the purchaser acquired an absolute 
interest in the property lay upon such 
purchaser. In the Acts of 1877 and 1908, 
in addition to the other changes, the 
words **in good faith” were omitted. It 
is unnecessary to canvass the reasons which 
led the Legislature to omit these words. 
In Badhanath Boss v. Oishome and Co, (18) 
the Judicial Committee pointed out that it 
must be shown that the purchaser honestly 
believed that be was acquiring an absolute 

(17) 7 A. 606; A. W. N. (1885) 89; 4 lud. Dec. 
(h. i.) 667. 

(18) 14 M. I. A. 1; 16 W. B. F. 0. 24; 6 B. L. B. 
680; 2 Suth. P. 0. J. 807; 2 Bar. P. C. J. 636; 20 £. 
H. 687. 
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right to the property. This deduction 
was made not because of the existence 
of the words “in good faith” but because 
of the use of the expression 'purchaser*. 
I do not think that the changes introduced 
by the Act of 1877 and of 1908 have 
absolved the Court from the necessity of 
coming to a conclusion upon this question. 
If the transferee bargained for and 
believed ho was bargaining only for the 
interests of the mortgagee, he cannot ac- 
quire title as the absolute owner of the 
property. After all, Article 134 is only 
a branch of the law of prescription, and the 
question to be determined would be, what it is 
that the purchaser prescribed for. The fact 
that he knew that his vendor had only a 
mortgagee right would not be conclusive 
on this question. The real test would be, 
did he ask for and obtain an absolute 
right in the property and believe himself 
that he was having an absolute interest 
in itP In Pandu Y.Vithu{l^) that is the 
test that was suggested; Kannusami 
Thonjirayan v. Muthusami IHllai (20) to which 
Mr. Anantbakrishna Aiyar drew our attention 
quotes that case with approval. 1 do not 
think that Suhbaiya Sandaram v. Mahamad 
Mustapha Maracayar (21) decides anything 
to the contrary. Sing at am Chettiar y, 
Kalayanasundaram Pillai (22) is in favour 
of this view. See also Baluswami Aiyer v. 
Venkitaswamy Naicken (23). The language 
of the Article is not opposed to this pro- 
position. In the present case this ques- 
tion has not been considered by either of 
the Courts below. 1 express no opinion on 
the question of the burden of proof, bearing 
in mind the observations of Lord Parker of 
Waddington that the Courts in this country 
are too prone to base their decisions on the 
abstract theory as to onus. But seeing that 
the plaintiff seeks to disturb a pos 8 e 88 i 9 n 
which has been with the defendant for 
a considerable period, prima facie, he must be 
called upon to prove his case. There must 
be a finding on the following issue: 

(19) 19 B. 140; 10 Ind. Deo. (n. s.) 95. 

(20) 38 Ind. Gas. 104; (1917) M. W. N. 5; 5 I<. W. 
250. 

(21) 40 Ind. Oae. 60; 32 If. L. J. 85; 21 M. L. T. 62; 
6 L. W. 690. 

(22) 26 Ind. Gas 1; 1 L. W. 687; (1014) U. W. N. 
786. 

(23) 40 Ind. Gas. 681; 32 M. h, J. 24; 40 745. 
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Did the eAeoataot of Exhibit 1 intend 
to transfer absolute interest in the pro- 
perty? and was it the intention of the 
parties that there should be an absolute 
transfer of title to the property? 

Finding on the evidence on the record 
within a month from the date of the 
re-opening of the Court. Seven days for 
objections. 

Bakbwbll, J. — I agree that the document 
which forms the root of the respondent’s 
title must as between the parties be held 
to be a mortgage, and I propose to deal 
only with the question of limitation. It 
is, 1 think, clear from the wording of Article 
14>8 of the Limitation Act, 1908, that it 
deals with suits in which the cause of 
action arises upon the contract of mortgage, 
and the Article applies to a transferee 
of the mortgagee’s interest under that 
contract; Article 134, therefore, provides 
for oases where the transfer of mortgaged 
property by the mortgagee gives rise to 
a cause of action apart from the mortgage 
contract. The condition of good faith on 
the part of the transferee which was 
contained in section 5 of Act XIV of 
1859 has been eliminated from Article 134, 
but. otherwise the Article substantially 
corresponds with that section read with 
clause 12 of section 1. 

In Badhanath Doss v. Gisborne af^d Co. (18) 
their Lordships of the Privy Council in discuss- 
ing section 5 of the Act of 1859 considered 
separately each of the three conditions 
prescribed thereby, and defined “purchaser” 
as meaning “some person who purchases 
that which de facto is a mortgage upon a 
representation made to him and in the 
full belief that it is not a mortgage but 
an absolute title.” They held that the 
pleadings did not allege, and that there 
was no evidence of, any negotiation for 
such a purchase, and “no evidence of any 
allegation on the part of the vendor which 
would lead Messrs. Q-isborne and Company 
(the transferees) to believe that this 
was an absolute title which they held to 
the property in question. The only 
evidence that they were purchasers at 
all is the production of the purchase 
deed ” which their Lordships held con- 
tained *'no evidence of a statement on 
the part of the vendor or of any belief 
pn the part of the purchasers that the 


property of the Maheeanwan Estate was 
a property which the vendor claimed to 
hold by what wo should call in this country 
a fee simple title.” The word “transfer” 
includes a purchase (see Transfer of 
Property Act, section 5) and the transaction 
in the present case is alleged to be a 
purchase, and I think that their Lordships’ 
observations apply to Article 134. 

It follows that a transferee who claims 
the benefit of the Article must adduce 
evidence that he intended to purchase an 
absolute title, which will be in the first 
place the deed of transfer but may also 
consist of the contract of sale and the 
negotiations which preceded it. An im- 
portant preliminary to a sale of immoveable 
property, which seems, however, to^ be 
frequently neglected, is a careful investiga- 
tion of the vendor’s ti^e, and I think that 
their Lordships had this in mind when in 
the passage first quoted; they refer to a 
representation made to the purchaser and 
to his full belief that he was acquiring 
an absolute title. Evidence as to the 
documents of title produced by the vendor, 
and the steps taken by the furchaser to 
ascertain the former’s title to the property 
will be important as shewing the interest 
intended to be transferred. If, for instance, 
it should appear that the purchaser re- 
frained from calling for and examining 
the title-deeds, and from examining the 
register of assarances, or from enquiry as to 
who was in possession of the property, 
or otherwise abstained from means 
available to him of ascertaining the title, 
or that he in fact inspected the mortgage 
document under which the vendor claimed 
the property, there would be evidence 
upon which the Court might hold that 
the parties did not intend to transfer an 
absolute property but such interest 
only as was vested in the transferor, or 
possibly that the mortgagee intended to com- 
mit a fraud upon the mortgagor and that the 
transferee was accessory thereto or did not 
act in good faith (see section 18 of the 
Limitation Act). If, on the other hand, the 
title adduced by the vendor and the deed of 
transfer to the purchaser are consistent with 
an intention to transfer an absolute interest, 
the burden will lie upon the plaintiff to show 
that the circumstances of the transfer negative 
such an intention. 



960 


ittUlAHt CASftS. 


[1918 


MULK SHAH V. NATUU. 

This view appears to nie to be supported by 
the decisions of this Court reported as 
Kann'iisami Thannroyan v. Muthusami Ptllai 
(20) and Baluswami Aiyar v. Venkitaswamy 
Naiche^t (23) and Subbaiyn Pandaram v. 
Mohamad Muelapha Muracayar (21). 

The lower Appellate Court has dealt with 
the nase in a very somniary manner and I 
would remand it to that Court for a finding 
on the issue framed by my learned brother. 


in oomplianoe with the order contained in 
the above judgment, the District Judge of 
Sonth Ranara submitted the following 
J?^JND1NG. — I have been directed to return 
a finding on the issue '*I)id the executant of 
Exhibit 1 intend to transfer an absolute 
interest in the property, and was it the 
intention of the parties that there should be 
an absolute transfer of title to the property:^” 
Exhibit Iwas executed on 10th Jannary 1879, 
and of course at this distance of time it is 
impossible to obtain positive evidence as to what 
the intention of the parties was. The wording 
of the sale^deed undoubtedly indicates that 
the vendor purported to sell the property as 
his absolute property. Exhibit T is styled 
**an absolute sale-deed^’ and the executant 
says, 1 have this day sold you absolutely 
without a oonditioii.” It is urged, however, 
on behalf of the plaintiff (appellant) that 
there were no allegations in the written 
statement that there wero any npgotiations 
prior to this sale evidenced by Exhibit I or 
that there were any representatioiiB made by 
the vendor that he had an absolute title and 
that the vendee believed he was acquiring 
an absolnte title. I do not think that the 
omission to make such definite allegations 
is of much importance. It is said that the 
conduct of the vendee under Exhibit 1 shows 
that bo bad not purchased an absolute right. 
The consideration for Exhibit A, it is pointed 
out, was only Bs. 1,003, whereas the 
consideration for the absolnte sale-deed was 
only Rfi. 1,500 and this included certain 
rent decrees which had been transferred. 
Again eighteen years afterwards ic 1897 
when the property mast have increapcd in 
vaJne, the vendee ^s widow sold it for 
Be. 1,500 under Exhibit II. There is un- 
doubtedly some force in these eontentioDs, but 
W8 do not know what the reasons were 
whioh leav^tfae vendee^s widow to sell the 
properly what was eppa.reutly less than 


its value. On the other band, Exhibit A, 
which was handed over with Exhibit I, is 
styled a sale* deed (the word absolutely in 
line 16 at page 1 of the select documents 
does not appear in the original), though it 
is now found that the document was a 
mortgage by conditional sale. The period for 
redemption fixed in Exhibit A (30th May 
1876) had expired when Exhibit I was exe- 
cuted and the vendee would naturally suppose 
that be was purchasing an absolute title, I 
do not think that the plaintiff on whom the 
burden apparently lies has proved his case* 
I would accordingly return a finding that 
the executant of Exhibit I intended to 
transfer an absolute interest, and that the 
intention of the parties was that there should 
be an absolute transfer of title of the property. 


This second appeal coming on for final 
hearing after the return of the finding of the 
lower Appellate Court upon the i^sne refer- 
red by this Court for trial, the Court delivered 
the following 

JUDGMENT.— We accept the finding and 
dismiss the second appeal with costs. 

Appeal dimimd, 

M.C.P. 


COUBT OE THE EINANCIAL COMMIS- 
SlONEa. PUNJAB. 

Kbvenob Revision No 60 ok 1917.18. 
March 2, 1918. 

Present;— Mr. Maynard, V, C. 

Pir MULKSHAH— PuiNTiFK 
— Applicant 
versus 

NATHU AND OTHERS— Defendants 
— Respondents. 

J'Hnjdb Tentiuvif Act {XVI of IS87), ] 9— Ajppi'it/w* 

meut nroceediH{is-^ oj landlord or (e/tant, 

v'hcthcr necessary — Refusal of tenant to accept 
appraisement, vjfect of-^Omission „/ Revenue OjSker 
to vary or conjirvi ap'proistment — yinancUil^ Vom* 
misHioTicr's Standing Order No. ?, jHira, 12, ohfecl of. 

Tbo foiisont of uoitbor landlord nor tenant is 
imceHsury for tlio validity of appraisemont pro- 
coeaings under Chapter II of the Punjab Tenancy 
Act, [p. col. 2.] 

The refusal by a tenant to accept tlie result or 
an appraUomont is not an udeiiuatc reason for 
lioclining to couHrin it under section 19 (2) of 
Ml*.' Punjab ’IV.'tiRiJcy Act. [p. 98 J, col. AJ 
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Tho failure by a Roveuuo Officer fco rjire efteofc 
to the direction contained in section 10 (2) of 
the Punjab Tenancy Act, which reijuires him to 
make au order oitlior confirming or varying an 
appraisement, does not aitoct the admissibility or 
the value of tlio evidence coutiiiiied in tin* appraise- 
ment record, [p. 981, col. l.J 

In .suits for the value of jirodiiec reiilN tliero is 
no conclusive prosuiiiption tliat prodiico Ottlcuhited 
according to tlic Finanrial ComniisBlouer’s instruc- 
tions in paragraph 12 in iStaiiding Order No- 2 is 
the actual produce of tho purticiilar la ml in f ho 
particular harvest in 811 it. [p. 9H2, rol. 1.] 

The object of tho executive instruciiojis there 
given is to provide tlu! lleveiiuo Courts with^ a 
moans of calculating tho j^uvlHihlc produce and its 
probable soiling value, from t-lio record.s of crop 
inspoction, tlio Scttlcineiii Otticer’s estiinalc oV 
average outturns and other aval hi bio sources, in 
those cases in which ndiable evidence of tlu^ 
actual produce and ad ml selling price is not 
available, [p- 1*1 

RevisiDn from the order of the ConimiH- 
sioner, Rawalpindi, dated the 1 9 th Goto her 

1917. 

Mr. Badr-ui JJin, for the Petitioner. 

Mr. Dttoan Ckand, for the Respondent.*^. 

JUDGMENT. — Jn this group of case.s, 
Nob. 60 to GJ, 1 have heard (/ounsel for 
both the parties. The facta are these. 
.The landlord applied for appraisement of 
the produce, which was made accordingly 
by Abdulla Khan, Ziildar. There is uo 
suggestion that the appraiser acted otlier- 
wise than honestly and with due care. 
The Revenue Officer should thereupon 
have made an order, under section 19 
(2) of the Punjab Tenancy Act, either 
oonfirming or varying the appraisement. 
He omitted to do so. This was a grave 
omission, but there is i:o reason why 
either of the parties sh(3uld suffer by 
reason of the remis.siiess of the Revenue 
Officer, and the appraisement ptrceedings 
can be, and ought to be, considered on 
their meritp, notwithstanding the absence 
of formal contirmation. 

The appraisement took place on April 
9th, a date on which it is reasonably to 
be supposed that, in the Gujrat dis- 
trict, all the principal crops were still 
standing, and that a capable appraiser, acting 
in good faith, would have no difficulty in 
appraising them accurately. There is a 
subsequent suggestion, in the course of the 
hearing of the present suits before the Nnib 
Tahsildar, that certain crops had already 
been out. Senji, khawid, coriander seed 
and iounf are specially mentioned. It is 


quite po.sBible that some crops had already 
been cut for green fodder. But, if this 
was so, it was fair, having regard to section 
16 of the Act, to assume that the produce 
was as full as the fullest crop of the 
same description on similar lard in the 
neigh bonrhood for that harvest. The areas 
sown with Bpioes w’cre very buibII. 

There is a note on the appraisement 
proceedings which appears to show that 
the Revenue Officer omitted to pass au 
order under section 19 (2) because the 

tenant did not accept the appraisement. 
It is sufficient to say here that the re* 
fuBul by a tenant to accept the peauU of 
an appraisement is not an adequate reason 
for declining to confirm it. If it were 
an adequate reason for declining, it would 
always be in the power of a tenant to 
stultify appraisement proceedings by merely 
objecting to them. This is not the inten- 
tion of the law. 

The Naib-Tahsildar did not give a 
decree for the value of the produce on 
the basis of the appraisement: but made a 
calculation of his own, by adding 50 per 
cent, on some not clearly deBried principle, 
to the normal or average rates (which are 
intended for application viheu there is no 
means of ascertaining the actual produce 
of a particular harve'^t). To the result 
thus obtained he added one anna in the 
rupee on account of malikana^ which is 
due at the rate of 12 ^ topas per mani of 
the produce. 

On appeal the Collector, again ignoringthe 
appraisement, which he refers to enfy to say 
that it was not accepted by the tenants, 
made a fro.sh calculation of hi.s own, in 
which be omitted, apparently by inadvert* 
ence, the item of 12 a fopas per mam for 
malikana. Ho ohservp.d that the Rahi of 
1916 was a very poor one (though the 
Naib-Tahsildar had definitely found that on 
this particular area it was the best harvest for 
six years). He also drew an inference, 
unfavourable tJ the landlord, from the fact 
that he had not attended on the land to 
take his share of the produce, although 
served with a notice to do so. On this 
point there is some obvious misapprehen- 
sion. ’be proceedings were for appraise- 
ment and not for the division of the produce, 
and w®**® already complete before the tenants 
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asked that the lanldord should be required 
to attend to receive his share. On further 
appeal, the Commissioner observed that the 
rates awarded by the Naib-Tahsildar were ex- 
eessive^ because they were not in accordance 
with * the normal rates laid down in the 
Financial Commissioner’s circular, by which 
such oases are governed.*’ The reference here 
is to paragraph 12 of the Financial Com- 
miasioner’s Standing Order No. 2 and to 
certain paragraphs of the Land Administration 
Manual there referred to. The object of the 
executive instructions there given is to provide 
the Revenue Courts with a means of calculat- 
ing the probable produce and its probable 
selling value, from the records of crop 
inspection, the Settlement Officer’s 
estimate of average outturns and other 
available sources, in those oases in which 
reliable evidence of the actual produce and 
actual selling price is not available. The 
Courts generally have to calculate the amount 
and cash value of rents in kind after a 
crop has been removed, arid the oraT evidence 
which is adduced on such subjects is 
coloured by the predilections of the witnesses. 
It is, therefore, essential that they should 
be supplied with the means of arriving at 
a reasonably equitable estimate, even though 
it be an estimate for an average or normal 
crop rather than for the actual particular 
crop which is the subject of litigation. But 
if the actual particular crop has been seen 
on the spot and appraised by a reliable and 
qualified apprai.'^er, there is no reason f^r 
having recourse to a calculation of the 
kind which is inevitable when no evidence 
of this character is available. 

But in legal form, the mistake made by 
the lower Courts is this. They have created 
a conclusive presumption in favour of a 
calculation, made on the basis of certain 
executive instructions which were drawn up 
to help the Courts to frame a reasonably 
equitable estimate of produce rents in oases 
in which reliable evidence of actual produce 
and actual value is not forthcoming: and 
have conceived themselves precluded from 
accepting evidence of the actual produce, 
because it involved a departure from that 
calculation. But there is no conclusive 
presumption in favour of the calculation 
for which the Financial Commissioner’s 
executive instructions provide. There is only 
a oonventiopal presumption in favour of 


[1»U 

its aooaraoy, when reliable evidenoe of tbe 
particular crop cannot be had. 

In the present ^ase the evidence, which 
deserved most weight and which would 
have been followed but for mistakes in the 
application of the law, was the record 
of the appraisement. The mistakes were 
these. In the first place, it was held that an 
appraisement under Chapter 1 1 of the Punjab 
Tenancy Act is not valid unless tbe tenants 
assent to it, whereas the assent of neither 
landlord nor tenant is essential to its validity. 
In the second place, it was held by implication 
that the record contained in the appraisement 
proceedings was not admissible in evidence, 
or at all events not worthy of credence : 
and it was also held, by implication, that 
there is a conclusive presumption, in suits 
for the value of produce rents, that produce 
calculated according to the Financial Gom- 
missioner’s instructions in paragraph 12 in 
Standing Order No. 2 is the actual produce 
of the particular land in the particular 
harvest in suit. It i.s true that the Rsvenue 
Officer, dealing with the appraisement 
proceeding, failed to give effect to the direc- 
tion in section 19 (2) of the Punjab Tenancy 
Act, which requires him to make an order 
either confirming or varying the appraise- 
ment. But this omission did not affect the 
admissibility or the value of the evidence 
contained in the appraisement record. 

Following the appraisement and adding one 
anna In the rupee on account of the malikaua 
due, 1 accept the applications in oa^es Nos. €0, 
61, 62, and give amended decrees as 
follows: — 

No. 60 (Original Case No. 22) Rs. 26-0-0, 
No. 61 (Original Case No. 23) Hs. 100-2.0, 
No. 62 (Original Case No. 21) Rs. 30-6 1, 
with the costs of the present proceedings 
in favour of the applicant. 

Revision accepted. 
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SECRETARY OF STATE FOR INDIA V. SIBAPROBAD JANA. 


CALCUTTA HIGH COURT. 

Appeal from Original Decree No. 461 
OF 1915. 

Aufirust 27, 1917. 

Present: — Jnstine Sir Asutosh Mookerjee, Kt., 
and Mr. Jnsfcioe Beaohoroft. 
SBORBTARr of STATE for INDIA in 
COUNCIL — Defendant — 
Appellant 
verms 

SIB AFROS AD JANA— Plaintiff — 
Respondent. 

con lyt ruction of — Covenant for renewal — 
Adnnmion of Pleader on }x>int of lair^ whether binding 
On jHirty, 

Where on a scl llemonfc made by the Government 
the grantee executed a Kalmliyat containing the 
following clause: — “If I agree to the enhanced rent 
to be fixed at the time of the next settlement in 
future, the Government shall have the power to 
settle the lauds with me, or if 1 do not agree then 
with others”: 

Held^ that the clause in the lease was in essence 
a covenant for renewal, under which the lessee 
became entitled to obtain a renewal of the lease 
on the same tornia as wcire contained in the 
original lease, except as to the amount of rent 
and the covenant for renewal, and that according 
to Uio true construction of the original lease the 
term of the renewed l(3a8e would continue till the 
completion of tin? next periodical settlement by 
Government, [p. 984, cols. 1 & 2.] 

Where in a suit to obtain a re-scttlemcnt the 
right of the plaintiff to obtain a fresh lease was 
(roneeded by the defendant's Pleader in the trial 
Court: 

Heldf that it was com]V‘tent <,o the defendant’s 
Pleader to urge in the Appellate Court th^t the 
plaintiff was not. ontitleil to a re-setllenunt us a 
matter of right, as an erroneous admission by a 
Pleader on a point of law is of no effect and does not 
procliido a party from claiming Iris l(*gal rights 
in the Appellate Court, [p. 983, col. 2; p. 984, col. 1.] 

Appeal against the decree of the Sub- 
ordinate Judge, Midnapur, dated the 13th 
July 1915. 

Baba Bam Gharan Mitra, for the Appel- 
lant. 

Babas Biraj Mohan Mojumdar and Kshirod 
Narayan Bhuiya, for the Respondent. 

JUDGMENT. — This is an appeal by the 
Secretary of State for India in Council 
from the decree in a suit instituted by 
the respondent to obtain a lease from 
Government in respect of the lands des- 
cribed in the schedule to the plaint. The 
facts material for the investigation of the 
rights of the parties are not in dispute at 
this stage. On the 5th August 1>78 a 
settlement was made with one Radhika 
I’raearina Chandra (the predecessor of the 


plaintiff) for a term of 22 years on a 
progressive rate of rent from 1285 to 1306. 
The kahultyai executed by the grantee 
contained a covenant to the following 
effect: 

*‘lf I agree to the enhanced rent to be 
fixed at the time of the next Settlement 
in future, the Government shall have the 
power to settle the lands with me, or if 
I do not agree, then with others.” 

When the term of the lease expired in the 
year 1900, the Settlement operations were still 
in progress, and annual leases, renewed 
from year to year, were granted to the 
successor-in-interest of the original lessee. 
The last of these annual leases was executed 
on the 18th January 1909, and wa^i to 
remain in force from the 1st April 1909 
to the Slst March 1910. The Settlement 
operations were concluded daring the 
course of the year just mentioned, though 
the Record of Rights was not finally published 
till the 30th June 1910. The plaintiff there- 
upon nnsucoessfully endeavoured to obtain 
a re settlement on the same terms as were 
embodied in the initial lease of the 5th 
August 1878 except as to the amount of 
rent payable; the result was that the 
plaintiff instituted this suit on the 1st 
March 1913. In the Court below, it was 
not seriously denied that the plaintiff was 
entitled to a re-settlement; the controversy 
really centred round the terms on which 
the re settlement should be made, specially 
whether there should or should not he a 
covenant for renewal in the new lease. 
The Subordinate Judge has held "that the 
plaintiff is entitled to obtain a lease for a 
period of 22 years from the date of 
execution of the document, containing all 
the terms of the lease of the 5th August 
1878, with the exception of the covenant 
for renewal. The defendant has appealed 
to this Court. 

In support of the appeal, the Government 
Pleader has urged that the plaintiff is not 
entitled as a matter of right to a re-settle- 
ment. Notwithstanding the fact that the 
right of the plaintiff to obtain a fresh 
lease was conceded in the Court below, it 
is unquestionably competent to the Govern- 
ment Pleader to take up this line of argu- 
ment, because as ruled by the Judicial Com- 
mittee! in Joiendrnmnhun Tagore v. Oanendro. 
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mohun Tagore (1) and Beni P^rshad 
Koiri V. Vudhrath Hop (2), an erroneous 
admission by a Counsel on a point of law 
is of DO effect and does not preclude tlie 
party ftoni elaimiDg bis legal rights in the 
Appellate Court. v. Johnston (3), 

Mitchell V. Coilen (4), f Wquhari v. Butterfield 

(5) , Abdulullnh Sarkar v. A&raf AJi Mandal 

(6) and Bamsaran Singh v. Khakhan Singh 

(7) ]. We must consequently consider, 
whether the plaintiff is entitled to 
obtain a lease from the Government in 
respect cf the disputed lands. We are of 
opinion that this question should be answered 
iu the affirmative, in the first place, it 
is plain that the clause in the lease set 
out above is in essence a covenant for 
renewal. It would be meaningless to hold 
that it was intended merely to confer an 
authority upon the Government to grant 
a fresh lease. In the absence of such a 
clause, the grantor would have been at 
liberty, on the expiry of the lease, to 
make a fresh settlement at his choice 
subject to the provisions of Regulation 
VII of 1822. The obvious intention was 
that if the grantee was willing to take 
a fresh lease at the enhanced rent, he 
should be entitled to do so. This view is 
in accord with that adopted in the case of 
Secretary of State v. Forbes (8) and Lani 
Mia v, Muhammad Eadn Mia (9). Gonse- 
quently, when the term of the first lease 
expired in 1900, the lessee was in a position 
to enforce the covenant for renewal. The 
fact that the lease was not renewed at 
that time may, in the absence of an 
explanation, raise a presumption that the 
lessee abandoned bis right in thi.s respect. 
But the undisputed circumstances of the 
case leave no room for doubt that the 
lease was not renewed at that time because 
the Settlement operations had not been 
concluded and the amount of the enhanced 

(1)9 B. L. R. 1. A. Sup. Yol 47; 18 AV. 
K. 359; 2 Sntli. P. C. J. 692; 3 Sar. P. V. ,1. h2. 

(2, 27 0. 156 at p. IpS; 26 I. A.. 216; 4 C. AV. N 274 
7 Sar. P. C. J. 580, U Ind. Deo. ‘N. r.) JOJ. 

(M) (1878) 12 Heisk (69 Tonn) 165. 

(4) (1860) 3 Fla. 134. 

(5) (1888) 37 Cb. D. 357; 57 h. J. CJ». 521; 57 L. T 
780; 36 AV. R. 376. 

(6) 7 C. L .1. 162 {If p. 16;». 

(7) 11 C. NV. N. 340. 

(8) 17 liid. t as. 180; 16 C. L. J. 217. 

(9) 33 nd. Ciis 448; 20 C. W^Js. 948. 


rent could not accordingly be determine^* 
The lease was thus renewed from year to 
year at the original rate of rent, and this 
continued up to the time of the completion 
of the Settlement proceedings. We can 
see no escape from the position that at 
that stage the lessee became entitled to 
obtain a renewal of the lease on the same 
terms as were contained in the original 
lease, except as to the amount of rent 
and the covenant for renewal, as explained 
in the case of Secretary of State v. Forbes 

(8). His right in this respect was in 
force at the date of the institution of the 
suit and the decree must be made accord- 
ingly. The Subordinate Judge, however, 
has made a decree for a lease for 22 
yeats from the date of the execution of 
the lease. On a true interpretation of the 
original lease we are of opinion that that 
lease was essentially for the term of the 
rent then fixed in the Settlement proceed- 
ings. The intention plainly was that the 
lease should continue so long as the rent 
was not altered by a Survey and Settlement 
proceeding, and this happened to be a 
period of 22 years. Much confusion will 
obviously result if a lease is now granted 
for 22 years at the rent fixed at the last 
Settlement and a new rent roll is prepared 
during the currency of the lease. The 
decree of the Subordinate Judge must 
accordingly be modified by the substitution 
of the words **for the period extending 
from the ist April 1910 till the comple- 
tion of the next periodical Settlement and 
at the rent assessed at the last Settlement 
minus a profit of 2U per cent, and'* in 
place of the words “for a period of 22 
years from the date of the execution of 
the patta by the defendant in favour of 
the plaintiff,” and further by omitting the 
words “for a term of 22 years.” As the 
appeal has succeeded only in part, theie 
will be no order for costs in this Court. 
A self contained decree will be drawn up 
in this Court. 


Appeal partly alhiredn 
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BHARAll DAS V, PITAKE LAL. 

PUNJAB CHIEF COURT. 

Second Civil Appeal No. 778 of 1916. 

January 7, 1918. 

Present.: — Mr. Justice Chevis. 
DHARM DAS and anothkk— Dkfkndants 
— Appellants 
versus 

PIYARE LAL — Plaintiff— Respondent. 

basements Act (V of 1882^, 2^ RC’CrmstnicHon 

inrolvitfg change in situaiion. of roshanduiis, whrther 
freak Pfisemeril — Jill ilding ninrall ao aa in Iforlc roslian- 
(lans^ Injunct ioUf fd/-, a heiher tnainiainahlc, 

A rtj-construct ion of a lionso involviiit? a chaiij^e in 
tho Bitnution of the roaha mhins not iii(?an a fresh 
oasoineiit reciuirinj? a fresh poi’ioil <»f 20 years for 
its aequisilion. • 

Plaintiff sued for the issue of a mandatory injunc- 
tion to the defendants tliat the^'^ should demolish a 
wall built by them. It appeared that the plaintiff 
had re-constructed his house and had chaii^^ed the 
position of his prirtniJns hud roahomhuifi. Defendants 
iiad thereafter built uji their wall so as it* block these 
pamdlaa and ronhandana: 

Held, that the plaintiff was entitled to the ndief 
claimed. 

Bni Liariganga v. Tried rnlnl, 20 lb 374: 4 Ihnvi. L. 
K. 34, dissented from. 

Second appeal from the decree of the 
District Judge, Kama), dated the bih 
February 1916, reversing that of the Senior 
Subordinate Judge, Rohtak, dated the 9th 
March 19l 5, passing a decree in favour of 
plaintiff for Ks. 100, and dismissing the 
rest of the claim. 

The Hou’ble Mr. Muhammad Shafi, for the 
Appellants. 

Bakhshi Tek Ghand, for the Respondent. 

JUDGMENT.— Tho facts are given in 
the judgments of the lower Courts. I had 
hoped that the parties being neighbours 
would be able to come to some amicable 
conclusions wliioh would avoid future dis- 
putes, but they cannot agree. 

The District Judge inspected the spot, 
and an affidavit has been put in that he did 
Ro before more than a portion of plaint- 
iff’s western wall had been disnijantled, 
so he could say tliat the parnalas ar.d 
roshandans which he saw were old, though, 
of course, mere inspection would not enable 
him to say they were 20 years’ old. 

The sale-deed of mentions painalgah 

and daricha; this does not make it clear 
whether singular or plural is mentioned. 
This .sale was followed by a pre emption 
suit, which failed. There was a plan filed 
in that suit which according to Mr. 
Bhafi shewed only one parnala, I have 
looked at that plan, but am unable tp 


OAURI SABAl V, A. C. BABREE. 

say definitely whether it shews any parnalas 
at all, though a mcri is shewn though 
undoubtedly there was at least one 
parnala then. Now we find six parnalas 
and four roshandans and no proof 
of any modern construction. In fact there 
seenQS to be nothing to shew that there 
has been any alteration in the construction 
since 1877 till just before this suit, when 
plaintiff began to re-construct the present 
wall. 

As to the argument that any re-con- 
strnction involving any change in the 
situation of the roshandans means a fresh 
ea.'-ement and a commencement of 
a fresh period of iiO years, Counsel refers 
me to Bai Htriganga v. Tricamlal 
(1). But a different view seems to have 
been taken in Framji Shapurji t\ Framji 
Etlnlji (2); and with all due respect 
I think the argument about different 
“cones of light” seems rather a legal quibble. 
I am unable then to hold that the lower 
Appellate Court’s decision is incorrect. 
As to the form of the decree I should 
have liked, if possible, to re-aodel it so as 
to define exactly what plaintiff could or 
could not do, as 1 fear there will he more 
trouble, but the parties cannot agree on any. 
thing and I cannot venture without having 
seen the premises to lay down what limits 
should he left. But it seems clear that 
defendant cannot baild as he has done 
right up against plaintiff’s wall so as to 
block his parrudns and roshandans^ and so, 
1 think, plaintiff was entitled to the 
decree which has been given. 

The appeal i.s dismissed with costs. 

A ppea I dismissed . 

(1) 2fi li. 374; 4 r.«nn. L. 11. 34. 

(2) 7 Bom. L. K. 73. 


ALLAHABAD HIGH COURT. 

First Appeal from Order No. 148 of 1917, 
March 19, 1918. 

iVefifwt:— Mr. Justice Tndball and Mr. 

* Justice Abdul Raoof. 

GAURI SAHAI—Pldntipf— Appellant 
versus 

A. C. BAHREK— Defendant — Respondenp. 

Alhihahad High Court Mules (Civil) for Subordinate 
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Couj'ts, Ch, XXI, rr. 21, 25'— Plaint returned for ^pre- 
sentation to projper Court — Pleader's fce^ calculation of, 
"ba^h of. 

Plaintiff filed a suit in iho Sulwrdinate Judge s 
Court. The defendant pleaded that the Court had 
no jurisdiction to try the suit. This issue was taken 
up first at the request of the plaintiff and decided in 
favour of the defendant. The Court ordered the 
plaint to bo returned and awarded tlie defendant his 
costs. In drawing up the decree the Pleader’s fee 
was calculated at 5 per cent, according to rule 21 
of Chapter XXI of the General Buies (Civil) for the 
puhordiimte Courts: 

Held, that the suit having hocui decided on con- 
test and on the merits of tlie contest so far ns that 
contest wont, rule 21 applied to the case and the fee 
was properly calculated. 

First appeal from an order of the Sub- 
ordinate Judge, Budaun. 

Mr. Lakshmi N (train, for the Appellant. 

Mr. Nehal Chand, for the Respondent. 

JUDGMENT.— The facts of this case are 
simple. The plaintiff-appellant filed a suit 
against the defendant. Notice was issued, a 
written statement filed and issues were framed. 
One of the issues raised the question of the 
jurisdiction of the Court. It was pleaded by 
the defendant that the learned Subordinate 
Judge had no jurisdiction to try the suit. 
This issue was taken up first at the request 
of the plaintiff and decided in favour of the 
defendant. The Court ordered the plaint 
to be returned and awarded the 

defendaiit his costs. In drawing up the 
decree the Pleader’s fee was calculated 
at 5 per cent, according to rule 21 of 
Chapter XXI of the General Rules (Civil) 
for thd Subordinate Courts. The plaintiff 
objected on ibe ground that this rule did 
not apply but that rule 25 of that Chapter 
did apply. The lower Court has held that 
the case falls within rule 21. On behalf 
of the appellant it is urged that the case 
was not decided on the merits; but it was 
clearly decided after contest and on the merits 
of the contest, so far as that contest went. 
We do not think that rule 25, which applies to 
appeals from orders and other oases, is intend* 
ed to cover a case of the present kind. In 
our opinion rule 21 clearly applies in thi.«i 
case. There is, therefore, no force in the 
appeal. We accordingly dismiss it with costs. 

Appeal dismissed. 


CASKS. tl918 


CALCUTTA HIGH COUBT. 

Appeal FBOu Appellate Decree No. 230 
OF 1915. 

February 8, I9l8. 

FresenU — Mr. Justice Richardson 
and Mr. Justice Beaohoroft. 

SAKHIUDDIN SAHA ard others— 
Plaintiffs — Appellants 
I ersus 

SONAULLA SARKAR AND OTHERS 
— Defendants — Respondents. 

Morftjayt\ suit on — Co-worttfoycen^ {nteye:<ls of^ w hether 
itererohle — Eatt^piud Smue ro-irntriijayees precluded 
from enjoreiuy their ritjhis- Jliuhts of others — Transfer 
of Property A('t (IV oJlW2), V 54— Registration Act 
(XVI of 19081, s. 17 — Tionsfer of niortgage-deht^ 
Rt'gisi ration^ irhether neerssanj. 

In ecinity co-inortgugeus iiro prosiimubly tenants- 
in common of tlio mortgage debt and their intorests 
an* severable or partible among thoniselvoB ; so 
that one of tliem can sue on the mortgage provided 
those who are unwilling to bo joined as plaintiffs 
are made defendants, [p. 987, cols. 1 A* 2.] 

When? some of several co- mortgagees have by 
their conduct precluded tlietiiMvIves on the ground 
of estoppel from enforcing their rights under the 
mortgage against piir(*liaser.s of a portion of the 
iiiortgaged ])r(>pcriy and a puifne* mortgagee of 
the remainder, it is open to the Court to sever 
their interesis from those tlie otiier co-mort- 
gagees who are under no disability or disqualitioa- 
tion and to make a decree in favour of the latter 
in proportion to their interests in the mortgage-dobt. 
[p. 987, eol. 2.J 

A mortgage-debt is immoveable pro]>crty 1 m dh 
for the purposes of section 64 of the Transfer of 
Projiertv Act and for I he purposes of pei'tion 17 
of the Kegistration Act. [p. 988, col, 2.] 

Whore a mortgage-debt, is transferred by an 
instrument in writing and the value of the right., 
title and intei’esfc transferred is Bs 100 or more, 
the writing retjuires registration under the Hegistra- 
tion Act. [p. 988, col, 2; p, 989, col. 1,] 

Appeal against the decree of the Addi- 
tional Subordinate Judge, Rungpur, dated 
tbe 7tb November 1914, affirming that 
of tbe Munsif, 2nd Court, Bungpur, dated 
the 16th August 1913. 

Babu Atul Ohandra Gupta, for the Appel- 
lants. 

Babu Satya Gharan Sinha for Babu Jitendra 
Nath Roy, for the Respondents. 

JUDGMENT. 

Richardson, J. — This is a suit brought by 
tbe plaintiffs as mortgagees to enforce their 
security. Plaintiff No. 12 is one of tbe 
two original mortgagees and plaintiffs Nos. 
1 — 11 are the heirs and the Buccessors of 
the other. Tbe defendants Nos. 1—3 are the 
mortgagors. Subsequent to the mortgage de- 
fendants Nos. 4, 5 and 6 purchased a portioa 
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of the mortgaged property and defendant 
No. 7 took a puisne mortgage of the remainder. 
In connection with these transactions, 
however, it has been found, and cannot now 
be disputed, that the plaintiffs Nos. 1,2 
and 12 led the defendants Nos. 4 — 7 to 
believe that the whole property was un- 
encumbered. The position, therefore, is that 
the plaintiffs Nos. 1, 2 and 12 are preclud- 
ed by the doctrine of estoppel from setting 
up their rights under the prior mortgage as 
against those defendants. 

In that state of things the Courts below 
have concurred, in dismis.sing the suit so 
far as the plaintiffs Nos. 1, 2 and 12 are 
concerned and in making in favour of the 
remaining plaintiffs a mortgage decree in the 
usual form entitling them to sell the whole 
of the mortgaged property in satisfaction of 
their share of the original mortgage debt. 

The plaintiifs have appealed to this Court 
and the first point which arises is free from 
difficulty. 

As regards the defendants Nos. 4 to 6, 
who took an apparently absolute title to 
the portion of the property which they 
purchased, the claim of the plaintiffs Nos. 
1, 2 and 12 has been rightly dismissed, 
But as regards the defendant No, 7 the 
effect of the estoppel, under section 78 of 
the Transfer of Property Act, is to postpone 
them (in rfspect of their share of the 
original debt) to that defendant. As between 
the plaintiffs Nos. 1, 2 and 12 and the 
defendant No. 7, therefore, the suit should 
not be dismissed and the decree should 
declare that the property mortgaged to the 
defendant No. 7 is hypothecatsd to the 
plaintiffs Nos. 1, 2 and 12 for their share 
of the original mortgage-debt and that their 
rights as mortgagees are postponed to those 
of the defendant No. 7. The decrees of the 
Courts below will be modified accordingly. 

The further contention on behalf of the 
plaintiffs, who may be described as innocent 
plaintiffs, that they are in a position to demand 
that a decree should be made in favour of the 
mortgagees as a body for the whole of the 
mortgage- debt, is untenable. Nor are we 
obliged to tell the defendants Nos. 4 — 7 that 
their only remedy lies in an action for 
deceit. In equity co- mortgagees are pre- 
sumably tenants-in-oommon of the mortgage- 
debt and their interests are severable or 
partible among themselyes. One of them 


can sue on the mortgage, provided those who 
are unwilling to be joined as plaintiffs are 
made defendants. Davenport v. James (1). 
There is nothing to take the present case 
out of the general rule. The innocent plaint- 
iffs are not damnihed by the way in which 
the case has been dealt with. Some of the 
mortgagees have by their conduct precluded 
themselves from enforcing their rights under 
the mortgage, and it was open to the Court 
to sever their interests from those of the 
mortgagees who were under no disability or 
disqualification and to make a decree in 
favour of the latter in proportion to their 
interest in the debt. 

The contention last dealt with has been 
advanced solely for the purpose of evading 
the ruling of the Courts below on another 
question which has given rise to some 
discussion before us. The two original 
mortgagees were brothers and they each 
had an eight-annas share in the mortgage. 
It is said that there was a partition of 
the joint property by which the bond in 
suit was allotted to the deceased brother, 
the predecessor of the plaintiffs Nos. 1 — 11. 
On that footing the plaintiff No. 12 was 
in the first instance made a defendant. 
He was made a plaintiff by direction of the 
learned Munsif when he found that the 
partition had not been proved, a finding 
which has been affirmed by the learned 
Subordinate Judge. The objection taken 
is that in dealing with this part ^of the 
case the Courts below have wrongly refused 
to receive in evidence two documents by 
which the partition of the bonds in ^which 
the brothers had a joint interest was 
effected. These documents are not registered 
and have been rejected on that ground on 
the authority of Upendra hath Banerjee v. 
Times Chandra Baner^ee (2), where it was 
held that a deed of partition, either declaring 
certain rights oyer immoveable property or 
reciting the allotment of lands and containing 
an agreement to act accordingly, is com- 
pulsorily registrable. In my opinion the 
rejection of these documents has, as the 
language of the two judgments shows, large- 
ly influenced the conclusion at which the 
Courts below have arrived on the question 

(1) (1847) 7 Hare 249; 12 Jur. 827; 68 E. E. 102; 
82 E. E. 98. 

(2) 6 iTid. Gas. 346; 12 C. L. J. 26{ 16 C, W, N. 

375 , 
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of partition or no partition. If the Sub- 
ordinate Judge intended to siy that even 
if these documents be taken into account, 
the partition is not proved, he has not 
expressed himself Vfry happily. The point 
raised, therefore, seems to me to require 
consideration. 

It is contended for the plaintiffs that the 
case cited below has no application, because 
the transfer of a simple mortgage such as 
the bond in suit or a share in such a mort- 
gage is not a transfer of immoveable pro- 
perty within the meaning of section 54 of 
the Transfer of Property Act, and the 
document by which the transfer is effected 
is not a document which purports or operates 
“to create, declare, assign, limit or extinguish, 
whether in present or in future any right, 
title or interest, whether vested or contingent 
...to or in immoveable property” within the 
meaning of section 17 {h) of the Indian 
Kegistration Act. 

In support of this contention it is. said 
that the transfer of a simple mortgage is 
merely the transfer of a debt on which the 
security is attendant, the security passing to 
the transferee with the debt under section 8 
of the Transfer of Property Act. 

For author ity, reference is made to Go^s 
Mahomed v. Khatvus Ah Khan ‘d), Ratj Nath 
Lohea v. Binoyendra Nath Palit 4) and iCam 
Raton Ghnckerhutfy v. Jogesh Chandra 
Bhaitacharya (5). These cases are perhaps 
not entirely c insistent with the earlier deci- 
sion of this Conrt in Kooh Lnll Choivdhry v. 
Nittyanund Singh (dj or with the decision of 
the Allahabad High Court in Abdul Majid 
V. Muhammad Naizidlah (7). However that 
may be, they relate to the transfer of mort- 
gage decrees and the considerations which 
apply to such transfers may not be al- 
together applicable to the transfer of mort- 
gage bonds. Order XXI, rule Id, of the Civil 
Procedure Code appears to contemplate 
the transfer of a decree “by assignment 
in writing,” though the Code does not say 
whether the writing must he registered when 
the decree transferred is a mortgage decree. 

(3) 23 C. 450; 12 Ind. Dec. (x. s.) 300. 

(4) 6 0. W. N. 5. 

(6) 12 0. W. N. G25. 

(H) 9 0. 83^; 12 C. L. li. 303; H Tnd. .Jiir. 38; 4 
IikI. Doo. N s.) 1208. 

(7/ 13 A. 89; A. W. N. (I8i>0) 18(j; 7 Ind. Deo. 
(n, s.) 65, 


If, therefore, we oonfine ourselves to transfers 
of mortgage bonds or mortgages, it has first 
to be noticed that debt secured by mortgage 
of immoveable property” is expressly ex- 
cluded from the definition of actionable 
claim” added to section 3 of the Transfer of 
Property Act by the Amending Act of 1900 
(Act No. II of 1900). And inasmuch as 
section 8 of the Act speaks of “a debt or other 
actionable claim” (in the clause which deals 
with the passing of the securities therefor), 
section 8 can be of no assistance to the 
appellants for the present purpose, though 
in other connections the principle un- 
derlying the section will, no doubt, be 
applicable (Gr hose’s Law of Mortgage in 
India, 7th Edition, Volume I, pages 70, 
71, and Volume 11, page 667). 

The transfer of actionable claims is 
governed by section 130 of the Act, which 
requires the execution of an instrument 
in writing signed by the transferor or his 
duly authorized agent, and it can hardly 
be supposed that debts secured by mort- 
gages of immoveable property were excluded 
from the definition of actionable claims in 
t>rder that they might pass by word of month 
without any writing. The inference would 
seem to be that, the Legislature regarded such 
debts as immoveable properly within 
the definition in section 3 (25) of the 

General Clauses Act of 1897. “ ‘immoveable 

property’ shall include land, banefila to 
arise out of land, and things attached to 
the earth, or permanently fastened to 
anything attached to the earth.” For the 
purpo.ses of the Transfer of Property Act 
that definition is only qualified by the 
clause in section 3 of that Act which 
says that “ ‘immoveable property’ does not 
inolcde standing timber, growing crops or 
grass.” 

And if a mortgage-debt is within the 
definition of immoveable property in the 
Greneral Clauses Act, it is also within 
the definition of such property in section 
2 (6) of I he Registration Act of 1908. 

It would follow that a mortgage-debt 
is immoveable property both for the 
purposes of section 54 of the Transfer of 
Property Act and for the purposes of section 
17 (6) of the Hegistration Act. 

If that be the true view, it would be 
sufHsient in the case before us to say 
that where a mortgage-debt is transferred 
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by an instrument in writing and the value 
of the right, title or in ereat transferred 
is one hundred rupees or more, the 
writing requires registration under the 
Registration Act. 

In the work already referred to the 
learned author remarks, quite generally and 
without reference to any statutory de- 
finition, that “whatever may be fhe form 
of the mortgage, it operates as a transfer 
of an interest in the land which is given 
as security.” (The Law of Mortgages in 
India, 4th Edition, Volume I, page 72.) 
If a mortgage, even a simple mortgage, 
creates an interest in land, its transfer 
must be the transfer of an interest in 
land. In the Second Volume of the same 
work at page 729, it is said that *'a 
mortgage on laud is immoveable property” 
and reference is made to Hoyles^ In re\ How v. 
Jagg (8). 

The learned Pleader for the plaintiff cited 
the cases of Malcolm v. Ghorlesworth (9) and 
Gresham Life Assurance Society v. Groitther 

(10). Bat those cases turn on the pro- 
visions of an English Statute which permit 
the registration of assurances by which 
lands are “affected,** and have no ap- 
plication to the different language of the 
Indian Registration Act. 

The conclusion at which 1 arrive is 
that the oases on which the learned Pleader 
relies are at any rate distinguishable and 
that the Courts below have taken a correct 
view of the requirements of the Regis- 
tration Act. We are not referred to any 
decision of this Court precisely in point, 
but the conclusion is supported by the 
ruling of the Bombay High Court in 
Oanpat Panflurang v. Adarji Dadabhai (11) 
and see also Joharmal v. Tejram Jagrup 
( 12 ). 

The result is that in my opinion sub- 
ject to the modification above directed 
the decrees of the Courts below should 
be affirmed and the appeal dismissed. The 
appellants having substantially failed, the 
respondents are entitled to their costs of the 
appeal. 

(S) (1911) 1 Cii. 179; 80 L. .T. CJi. 274; 103 L. T, 
817; 66 S. J. 109; 27 T. L. R. 131. 

(9) (1836) 1 Keen 63; 48 E. B. 230; 44 B. 11. 19. 

(10) (1016) 1 Cli. 214 ut i>. 225; 84 L. J. Ch. 312. 

(11) 3 B. 312; 2 Iiid. Dec. (n. s.) 209. 

(12) 17 Ih 235 at p. 262; 9 1ml. Dec. (s. s.) 154. 


BsAceoaoFT, d. — I agree that the appeal 
should be dismissed subject to the modiOoa- 
tion in the decree proposed by my learned 
brother for the reason given by him. 

But I express no opinion on the ques- 
tion whether the learned Subordinate 
Judge was right in his view on the question 
of registration for, as I understand his 
judgment, he finds as a fao^ that no 
partition was made between Bhetu and 
Netu, whether the evidence which be 
holds to be inadmissible be excluded from 
or taken into consideration. 

Appeal dismissed; Decree varied. 


PUNJAB CHIEP COURT. 

Seco.nj) Civil Appeal No. 2361 of 1917. 
May 6, 1918, 

Present: — Mr. Justice Soott-Smith. 

LAJJA RAM AND OTHERS— Plaintiffs — 
Appellants 
t^enus 

NARINJAN LAL and others — Defendant^ 
— RshPONDENTy. 

llimlu Law -'Joint fami/y-^Aliiamtion ly fatltrr-^ 
Suit fty Hitn for vancellof ion of drvd — Anfecvdenl debt — 
Family necessity. 

Plaintiff suod foj* ciincoliatioii ul’two niortga^e-decdH 
and a lease alleged to have bo{*ii illogallj' executed 
Ijy his father in favour of defoiidaut. The 1 at Coart 
holding that, the alienations wero taint(Ml with 
immorality and were not for any fiunily mjcossity, 
cancelled the alieiuitioiis. (Jii appeal the District Judge 
held that it was nut ])rovod tliat the executant was 
leading an immoral life and that the debts were not 
taiiiced with immoralily and dismissed the suit. On 
second appeal to th(? Ohief Court: t 

Uetii, that it w.is necesaary for the lower Appellate 
Coirt to decide, vvhotiwji the dolus in question were 
raised by the executant for some family iiocossity 
or to meet antececlent debts and to »cv whether the 
aiitemsrlency of the debts was real or merely a cover 
for what was essentially a broach of trust, fp. 990. 
col. 2.] 

Second appeal from the decree of the 
District Judge, Karnal, dated the 2l8t June 
19 i 7, reversing that of the Senior Subordi- 
nate Judge, Karnal, dated the ISth August 
1916, decreeing half of the claim in favour 
of Lajja Ram only. 

Bakhshi Tek Ghand^ for the Appellants. 

Mr. Manohar Lai and Lala Jagan Nalh^ for 
the Respondents, 

JUDGMENT. — The suit out of which the 
present appeal arises was brought by 
Lajja Ram, son of Narinjan Lai and by 
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two widows for oanoellation of two mortgages 
and lease executed by Narinjan Lai in 
favour of Kasturi Mai, defendant No. 2. 
The first Court held that Narinjan Lai was 
profligate, that the alienations were tainted 
with immorality and were not for any 
family necessity. It cancelled the aliena- 
tions qua Lajja Ram’s half share, and in 
respect of Narinjan Lai’s half share it 
held that Lajja Ram could redeem that 
share on payment of Rs. 100 only. It 
dismissed the suit of the two females. 
Both parties appealfid to the District 
Judge, who held that it was not proved 
that Narinjan Lai was leading an immoral 
life, that the debts were not tainted 
with immorality and were not such as 
the plaintiffs could object to. He, there- 
fore, dismissed the plaintiffs’ suit with 
costs. The plaintiffs have filed a second 
appeal to this Court, though at the hearing 
it was admitted that the female plaintiffs 
had no right to sue and the appeal was 
pressed as regards Lajja Ram only. 

The main point urged on behalf of 
the appellant is that the District Judge 
was not right in dismissing plaintiffs’ 
suit merely on the ground that the 
debts were not incurred for immoral 
purposes and that he should have come to 
a finding as to whether they were raised 
for the payment of just antecedent debts 
or to meet family necessities. In support 
of this contention Counsel referred to 
(Jhandradeo Singh v. Mata Prasad (1) 
and Sahu Ram Chandra v. Bhup Singh (2). 
The case reported as Chandradeo Singh 
V. Mata Prasad (1) was decided by a 
Full Bench of five Judges, the majority of 
whom held that a creditor suing to enforce 
against the sons a mortgage executed by 
the father in a joint Hindu family over 
the joint family property is bound to 
prove that the loan secured by such mort- 
gage was taken to satisfy an antecedent 
debt or was justified by some family 
necessity, or at least that he had before 
advancing the loan made inquiries which 
reasonably led to the belief that the loan 
was required for family necessities or to 
nav off an antecedent debt. This view 
(X) 1 Ind. Gas. 479; 31 A. 176; 6 A. L. J. 263, 

(2) 89 Ind. Gas. 280; 39 A. 437; 21 G. W. N. 698; 
IP L. W. 667; 16 A. L.J. 487; 19 Bom. L. R. 498; 
26 G. L. J. 1; 33 M. L. J .14; (1917) M. W. N. 439; 22 
It. li. T. 22; 6 L. W. 218; 44 J A. 126 (P. G.) 


of the majority of the Full Bench was 
approved by their Lordships of the 
Privy Council in Sahu Ram Chandra 
V. Bhup Singh (2). On the question of an- 
tecedent debt the following passage occurs at 
page 449* of the report; — 

*‘The argument in support of the vali- 
dity of the mortgage also took this 
shape. It was said: — *What difference would 
it make if the father had contracted the debt 
an hour, a day, a year before granting 
the mortgage? Then de facto it would 
be an antecedent debt, and the creditor 
would have a mortgage good upon that 
ground.’ Their Lordships cannot assent to 
any such proposition that a mortgage on 
the family estate would follow the loan. 
The case as put up might instantly raise 
the presumption that what occurred was 
substantially this: that the father contracted 
the debt knowing that he was at the end 
of his personal resources and that the 
creditor advanced the money relying upon 
an understanding or agreement, express 
or implied, given to the father. In truth, 
in order to validate such a transaction 
of mortgage there must, to give true effect 
to the doctrine of antecedency in time, be 
also real dissociation in fact. The Courts 
in India, wherever such antecedency is 
found to be unreal and is merely a cover 
for what is essentially a breach of trust, 
will not be slow to deny effect to a mort- 
gage so brought into existence.” 

It was, therefore, necessary in the present 
case for the lower Appellate Court to 
decide whether the debts in question were 
raised by Narinjan Lai for some family 
necessity or to meet antecedent debts and 
having regard to the previous litigation 
between him and Kasturi Mai and to the 
remarks of the first Court in regard to his 
extravagance, it was necessary to examine 
the debts very carefully and to see whether 
the antecedency of the debts was real or, 
in the words of their Lordships of the 
Privy Council, merely a cover for what was 
essentially a breach of trust. 

I, therefore, accept the appeal and sstting 
aside the order of the lower Appellate 
Court remand the case thereto for re* deci- 
sion of the appeal with reference to the 
authorities above cited. 

Appeal accepted^ Case sent back. 

♦Page of 89 A.— id. ' ^ 
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ALLAHABAD HIGH COURT. 

First Appeal from Order No. 70 of 1917. 

Maroh 18, 1918. 

Present: — Mr. Jcstioe Tndball and Mr. 
•l^stioe Abdal Raoof. 

HAMIDA BIBI — Dafbnoant — Appellant 
versus 

FATIMA BIBI — Plaintiff — Respondent. 

Limitation Act (IK of 1908^J, s. l^Kxclmion of 
time spent in bona tide proa^edin-g in Court nut having 
jurisdiction-^ Dae diligence — Delay, effect of. 

A decrco for rent M^as obtained against two co- 
touants of a holding and was satisfied by one of them 
on 9tli August jJ910. On 20th May 1913 the latter 
instituted a suit for contribution against the other 
co-tenant in the Small Cause Court which, holding 
that it had no jurisdiction to try tho suit, directed the 
return of tho plaint for presentation to the proper 
Court on 27th Novoinber 1913. Tho plaintiff refused 
to take back tho plaint and lodged a revision in the 
iligh Court on 19th February 1914, which was dis- 
missed on loth March 1916. On 16th June 1915 
she applied for tho return of tho plaint which was 
returned on the 30th Juno 1916, on wdiich day she 
presented it in the Court of the Miinsif: 

Held jthut oven if it were assumed that the plaintiff 
w'as entitled to exclude tho |)oriod from the 20th 
May 1913 to the 15th March 1916, she could not 
in any case bo allowed to exclude the period between 
tlio 16th March and the SOtli .Tune under section 14 
of tho Limitation Act, inasmuch as she did not 
prosecute her suit wdth duo diligence in view of 
the fact that she waited for three months after the 
dismissal of her application for revision liefore she 
askod for the return of the plaint and that, therefore, 
tho suit was barrod by time. 

Held, further, that the plaintifi' was not justified 
in refusing to take hack the plaint from the Court 
of Small Causes merely because she wished to file 
a revision in the High Court, inasmuch as if she had 
taken back the plaint hc’r action could not have 
prejudiced her application for revision and, on tho 
other hand, she would have been able to present tho 
plaint ill tho proper Court immediately ou the 
dismissal of the application. 

First appeal from an order of the Sub- 
ordinate, Judge, Allahabad. 

Mr. Mukhtfir Ahmad (for Mr. Haidar 
Mehdi)^ for the Appellants 

Mr, 8. M. Sulaiman (with him Mr. Lalit 
Mohan Banerji)^ for the Respondents. 

JUDGMENT. — This is an appeal against 
an order of remand passed by the Court 
below. The question was one of limitation 
and application of section 14 of the Limi- 
tation Act. The parties to this suit were 
bo tenants in a holding. A suit was brought 
against them for rent and a decree was 
obtained (against them jointly) on the 6tb 
of July 1910. On the 19th of August 1910 
the plaintiff paid the decretal debt. On the 
20th May 1913, some ninety days before 
(hs expiry of the period of limitation which 
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is fixed by Article 99 of the First Schedule, 
she instituted a suit in the Small Cause 
Court. An objection was taken that the 
Court had no jurisdiction, and on the 27th 
of November 1913, the Small Cause Court 
held that it had no jurisdiction and 
directed the plaintiff to take back the 
plaint abd file it in the proper Court. 
The plaintiff refused to take back the plaint. 
On the 19th of February 1914, that is nearly 
ninety days after the order of the Small 
Cause Court, she filed an application in the 
High Court for revision of the order. This 
application was dismissed by this Court on 
the 16th of March 1915. The plaintiff 
then apparently took a rest. She waited until 
the 15th of June 1915, that is for full three 
months, and then applied to the Court for the 
return of the plaint. There was some delay 
and she received it on the 30th of June. On 
that same date she presented the plaint in the 
Court of the Munsif. The Court of first in- 
stance held that the suit was barred by 
limitation. The lower Appellate Court has 
allowed to the plaintiff the ptriod from 
the 20th of May 1913 to the 30th of June 
1915 under section 14 of the Limitation 
Act and has held that the suit is within 
time. Assuming without deciding that the 
period from the 27th of November 1913 
to the 16th Maroh 1915 may he allowed 
to the plaintiff under section 14 of the 
Act, we fail to see that she has been pro- 
secuting her case with due diligence in view 
of the fact that she waited for three months 
after the dismissal of her application for 
revision before she asked for the return of the 
plaint. We also cannot agree that the plaintiff 
was justified in refusing to take back her plaint 
from the Court of Small Causes because she 
wished to file an application in revision to 
this Court. U she had taken back her plaint 
as she could easily have done without any pre- 
judice to the prosecution of her revision, 
it would have been in her hands directly 
the revision was dismissed and she could 
have at once filed it in the Court of the 
Munsif. On the contrary she preferred to 
wait for three months before she asked for 
the return of it. We do not think that 
she is entitled to any allowance for any 
period after the 16th Maroh 1915. If the 
period up to that time be allowed to her, 
her suit should have been filed on or 
before the 16tb of J^ne 1915« It was not 
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BO filed and we, therefore, agree with the 
Court of first instance that the suit is barred 
by limitation. We allow the appeal, set aside 
the order of the lower Appellate Court and 
restore the decree of the Court of first in- 
stance with costs in all Coiirts. 

Appeal allowed. 


PUNJAB CHIEF COURT. 
Miscellaneous Second Civil Appeal No. 3275 
OF 1916. 

April 25, 1918. 

Pnseni: — Mr. Justice Shah Din. 

R, K. KAPUR — DeCKEE* HOLDER — APPELLANT 
versus 

SHANKAR DASS and others — Sureties — 
Respondents. 

Civil Procedure Code (,^<'1 V of 1908^, *•. 146 — "Suretu 
making himself liable for decretal money in case dispute 
not settled — Sait co)n 2 ?Tomised — Decree based on com^ 
jn'omise^ whether ran he executed against surety. 

In an application for execution of a decree against 
the sureties of the judgment- debtor, it appeared 
that the sureties lunl made thcinseives liable to pay 
the decretal amount only in ease the defendants 
did not Seattle tho dispute and judgment was passed 
against them, but that the i>lHintiff had entered into 
a compromise with tho defendants according to 
which the latter liad made tliem selves liable to pay 
tho total amount of money claimed by tho plaintiff 
by certain instalments set forth in the deed of com- 
promise: 

I£cld, that as the decree was jiassed on the basis 
of the compromise without any inoution being made 
of the sureties, it could not be executed against tlieni 
under the terms of the surety bond. 

Miscellaneous second appeal from the 
order of the District Judge, Lahore, dated 
the 8th June 1916, reversing that of the Senior 
Subordinate Judge, Lahore, dated the 7th 
October 1915, allowing the execution pro- 
ceedings against the sureties. 

Mr, Ganpat Hai, for the Appellant. 

Lala Moti Sagor, R.S. (for Mr. Kirhpatnek)^ 
and Lala Tirath Ram, for the Respondents. 

JUDGMENT. — The facts of this case are 
very fully stated in the judgment of the 
learned District Judge and it is unneces* 
sary to repeat them here. He has decided 
that the respondents are not liable to be 
proceeded against by the appellant as 
sureties for the judgment- debtors in exe- 
cution of the decree dated the 28th July 
1914, which the appellant bad obtained 
against Jowahir Lai and Devi Dasa upon 
the basis of a compromise^ The District 
Judge has given several reasons in sup- 
port of the view which he has taken; 
but it is anneeoBuarv for me to deal with 


all the points discussed by him in his judg- 
ment, for I think that bis decision can be 
supported solely on the ground that under the 
terms of the surety bond, dated the 9tb July 
1914, which was executed by the respondents 
in favour of the appellant, the latter, having 
compromised the claim with the original de- 
fendants Jowahir Lai and Devi Dass, is not 
entitled to execute the decree based on the 
compromise against the respondents undelr 
section 145, Civil Procedure Code. The 
relevant portion of the surety bond is tbis:^ 

Agar muda^a alaihtm mudai he sathfaisla na 
karega aur niz adalat se mudd*a alaihim ke bar* 
khilnf faisla hog a to ham har do zamin timmawar 
hokar iqrar karte avr likh dete hain keh kul 
zar i dawamd* kharcha ke zimmawar hain, 

(If the defendants do not settle the 
dispute with the plaintiff by compromise 
and if judgment he passed against the 
former by the Court, then we the sure- 
ties will both be liable, and promise that 
we will be responsible for the payment 
of the decretal money with costs.) 

Now, it appears from the record that 
on the 28th July 1914 the plaintiff-appellant 
entered into a compromise with original 
defendants Jowahir Lai and Devi Dass, 
according to which the latter made them- 
selves liable to pay the total amount of 
money claimed by the plaintiff- appellant by 
certain instalments which are set forth 
in the deed of compromise; and it was on 
the basis of this coTnpromi.se that the Court 
passed a decree in favour of the appellant. 
No reference whatever was made to the 
respondents who had become sureties for 
the original defendants, and neither the 
judgment nor the decree of the Court 
makes any mention of them. It is quite 
clear to my mind, as the District Judge 
has held, that what was contemplated in 
the surety bond was that if the parties 
to the suit were to .settle the matter by 
compromise they were not to he liable as sure* 
ties at all and that they would he so liable if 
the claim was contested in Court and a decree 
was passed after contest as the result of an 
independent judicial adjudication upon it. 
Since, therefore, the suit was settled by compro- 
mise, the sureties incurred no liability what- 
ever for the satisfaction of the decree under 
the terms of the surety bond in question. 

The appeal fails and is dismissed with costs. 

Appral dumiased. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Cbisiinal Revision No. 24 of 1918. 

April 17, 191S. 

Present', — Mr, Kotwal, A. J. C. 
JANGILAL — Accused— Applicant 
versus 

EMPEROR— Opposite Part?. 

Ci'iniinnl l*roccdun' Code (Aei V «/ «s. 350, 
223, 224, 230, 233, 234, 346— CWc (Act XLV 
420' -Case 1 ra nsfmed from one Moyisfrate 
fo anotltcr^S. 350, npplicabilify of — Trial do novo, 
irhether can he elaimed hij accustjU — P,'stopptd InUn- 
tion of Counsel j e.rpressionofj in Hiyh Court not to claim 
trial tio novo, whether estops accused from demanding 
trial do novo — charge of- Omission to 
siHUCifij manner in which c.lteaiimj effected, whether 
citiates charge — Money delivered hy some persons hul 
contributed hy several pei'sons — lnduc>nm*nts offered to 
persons cowtribnting-^SrjMirnte offences— Misjoinder of 
charges. 

The general rule is that tho decision as to the 
innocence or puilt of an accused person must l)0 
by the Judf^n who has lieard all the evidciicii. [p. 
096, col. 2J 

Ladya v. Emperow 1 N. L. U. 187 and Emfwror v, 
Hamprasad, 36 Ind. Cas. 867, 18 Ci*. L. J. 35, 12 N. li. 
R. 146, followed. 

Section 350, Criminal Proc«»durc Codt>, introduces 
an exception to this gonoinl rule nnd the exception 
should not receive a more extended intcr]irctutioii 
than its actiuil words clearly justify, [p. 906, col. 2.] 

Mohesh Chandra Sah-av, himiwror, 35 C. 457, 12 C. 
W. N. 416, 7 C. L. J. 488, 7 Cr. L. J. 220, KndrntaUah 
V. Emperor, 14 Ind. Gas. 314; 33 C. 781, 13 Cr. L. J. 
218, Palaniandg Onunden v. Emperor, 1 Ind Cas. 54; 
32 M. 218, 5 M. li. T, 218, 9 Cr. fi. J. 146 and Rtun Dass 
V. Emperor, 44 Ind. Cas. 682, 16 A, L. J. 217, 10 Cr. 
h, .1. 378, disapproved. 

The applicant was chfdlaned and convicted on 
three charges under H(;clioii 42o, Iiidiuri Penal 
Cede, which 'wonj tried toj^ctlier under seciion 234 
of the Criminal Procedure ' C(m1o, on the allej^Jitioii 
that in his capacity ns a lie venue Inspector ho 
cheated throe iwraoiis by dishonestly inducing? thenn 
to deliver to him sums of money collectotl by them 
from several others, they tliciusolvea coTitributiiijuf 
to the sums their own quota of subscripLiuns. The 
applicant under orders fx’om the Tahsildar caused a 
list of the tenants of a certain villaf^c to be proparod, 
showing the amount each of the tenants would 
have to pay towards tho War Loan. Sometime 
after he offered to some of them within tho 
hearing of others to cut down the subscriptions to 
half if ho was paid Rs. 2 a piece, and to omit 
altogether the names of persons who wen? 
to pay Rs. 7-12-0 if they paid him Ho. 1 
each. Tho villagers wore then told to bring the 
money and they mot in two groups. Seven out of 
one group paid Rs. 2 each to K, who thus 
collected Rs 16 including Rs. 2 of his own and 
paid the amount to the applicant, who made the 
necessary corrections in the list already prepared. 
Similarly C. colloctod Ks. 9 from 6 persons includ- 
ing himself out of tho other group and paid it to 
the applicant who, made corrections in the list as 
promised. Tho case was originally tried by the 
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District Magistmte but on un application for trans* 
for to the Judicial Couiinis^ioncr it w'as sent to tho 
file of a First Class Magistrate in the same District. 
In the conrso of his ui’gunipnts in the proceedings 
under the transfer application the applicant’s Counsel 
expressed his intention not to apply for a re-hearing 
of the case, Tho Magistrate, to avIioso file the case 
was transferred, held that this constituted a waiver 
on the part of tho accused and consequently refused 
to grunt the prayer of the applicant for a trial 
dc novo. On app(^al the Kessioii’s Judge sot aside tho 
conviction and sentence on ono charge only and 
upheld those on the other two. Tho applicant urged 
unioiigst others the following grouiids:-tl) that thero 
was ail illegal contravention of section 360, Criminal 
Procod uro Code, in refusing to grant a trial de novo, 
(2) that there was a non-compliance with sections 
223 and 224, Criminal Procedure Code, causing in fact 
:i failure of justii'o and illegal inisuso of section 336 
inusinuth as tho charges did not give necessary 
notice of the matter charged, (3) that the charges 
framefi were in contnivention of the provisions of 
sections 233 and 234 of the I riminal Procedure Code, 
as there w^ere 15 pcri-oiis cheated nnd 15 separate 
offences committed and tho offences were wjoiigly 
combined in one trial: 

Held, llitliat tho statoment of tho applicant’s 
Counsel not to apply for a fresh trial did not operate 
as an estoppel and the trial ( oiirt was wrong in 
refusing the njiplicaut’s demand for a trial de novo; 
[p. 997, col. l.J 

(2j that the oniissum to specify in tho charge the 
manner in which tho applicant ohoatod, whether by 
illegal act or omission, could not be regarded as 
material as it had not misled the accused; [p. 997, 
col. 2.] 

(3) that all or most of tho persons who parted 
with ni 01103 " having been present when the terms 
wore proposed by the acciiscd, the rcpreseiitatioiiB 
made and iDdueeinonts offered were made and offered 
to ouch of the villagers collected there and wdien the 
applicant trM>k the money paid by each villager he 
com mill od ii distinct offcuico, and the trial of the 
case was, therefore, bad for misjoinder of charges as 
iiiidor section 234, tho applicant, could not bo tried 
for more than throe crliargos. Fp. 99 S cols. 1 & 2.3 

If circumstances are deposed to against tho Bccu8<*d 
by a ])n>sccution wituess, it is necessary that tlio 
Magistrate bhoiild let the accused know by questions 
put to him in examination which of tliem tell against 
him ill his mind; it is more i»articularly necessary 
where the witness has deposed to other circum- 
stances favourable to the accused which nullify the 
value of the circumstances against him. [p.999, col. 1.] 

Sir Heury Stonyon, for the Applicant. 

The Hon’ble Mr. O, P, Dick, for the Crown. 
JUDGMENT. — (1) The applicant Jangilal 
was the Hevenne Inspector of the Bahera Circle 
in the Bemetara Tahsil, Drag District, till 
the 9th May 1917, when he was suspended 
by the Deputy Commissioner, Drug, on Police 
reports that be was taking money from 
villagers on the pretence that he could save 
them from being compelled to sabscribe to 
the war loan. After an investigation by 
the police the applfioant was challaned and 
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tried and convioted on three charges under 
Section 420, Iridi«n Penal Code. The three 
charges were tried together under section 
234, Criininal Procedure Code. The applicant 
has heen sentenced to rigorous imprisonment 
for one year and a fine of Rs. 100 on each 
count, the sentences of imprisonment to 
run consecutively. On appeal the Sessions 
Judge, Raipur, has set aside the conviction 
and sentence on one charge. This latter 
charge related to the taking of money from 
the villagers of Monza Puran. The other 
two related to the money taken from the 
villagers of Mouza Bhotidih. I am now deal- 
ing with the latter two only. 

(2) The case against the accused as disclos* 
ed by the evidence is briefly this : Admittedly 
the aooosed was directed by the Tahsildar 
to prepare lists of tenants and other persons 
in his circle who were likely <0 subscribe 
to the loan : (see accused’s written state- 
ment dated 20th August 1^17). On the let 
April 1917 the tenants of Bhotidih were 
collected at Mony.a Pendri and on the same 
day Cbabilal Patwari (P. W. No. 12) pre- 
pared a rough list for this village showing 
the names of the (enanta and the rents 
paid by them, and the applicant filled in the 
amounts against each tenant’s names. From 
this Chabilal prepared a list Exhibit C. 
The villsflfers were then told what sura each 
would have to pay. They pleaded that 
they were too poor to pay anything, but 
they were told by the applicant that they 
would have to pay ” (P. W. No. 6) or 
were told to “ be off ” (P. W. No. 7) . They 
then went home. Seven or eight days after- 
wards being told by the kotwar that they 
were wanted again, they went to Mmnderbod, 
a place about a kos from Bhotidih. They 
saw the applicant in the rest house sitting 
on a charpoy. He told them to wait a^d 
after a while got up and went outside the 
village. The villagers followed him and the 
applicant then beckoned to them and said 
that 2 or 3 men only should go to him. 
Thereupon Karia (P. W. No. 6), Ohiraidas 
(P. W. No. 7), Sakhu (P.W. No. 9), Jad- 
nath (C. W, No. 6) and Ramoharan (0. W. 
No. 7) went to him. He then offered to 
look after the villagers* interests — *'Bekh 
rekh karanga”— if they would pay him 
something. He offered to out down their 
sabsoriptioDS to half if ha was paid Rs. 2 a 
jpieqei and to ‘out off tb^e Rs. 7-12-0 people 
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altogether ** if they paid Re. 1 each. The 
other villagers had by this time come closer 
and sat down within hearing distance. They 
were then told to bring the money. The 
villagers then returned to their village where 
they met in two groups. Seven persons paid 
Rs. 2 each to Karia (F. W. No. 6) who 
thus collected Hs. 16 including Rs. 2 of his 
own. Similarly Chirai (P. W. No. 7) col- 
lected Rfl 9 from 6 pePEons including him- 
self. These two men went to Munderbod to 
the applicant, and told him they had brought 
the money from 8 and 7 persons respectively. 
He told them not to let it chink, and took 
it, went near a lamp, asked whose money 
they had brought, wrote something, and 
said he was cutting out the Rs. 7.12-0 people 
and reducing the others by half. The 
two then went home. Ghanaram (P. W, 
No. 11), the Patwari in whose absence 
Chabilal (P. W. No. 12, was acting when he 
prepared the list Exhibit(C), had been cooking 
his food while this interview was taking 
place. Before retiring for the night he 
looked at his Basta and saw that in the 
list Exhibit (C) there were corrections in 
red ink which did not exist when that list 
had been made over to him by Chabilal. 
Next morning he asked the applicant why 
the corrections were made, and he replied 
that he had filled in the amounts without 
enquiry into the haisiyat of the villagers, 
but as some had begged and prayed he had 
ehanged their items. He made a fresh copy 
of Exhibit (C) as corrected by applicant by 
his direction (Exhibit 

(3) The case as detailed above rests 
principally upon the evidence of P. W. No. 6 
and P. W. No. 7 and of P.W. No. 11 and 
P, W. No. 12, the two Patwaris whose 
evidence is mainly in connection with the 
lists Exhibits (C> and (D) . One piece of 
material evidence in the case is that* of 
P. W. No. 10 Bhagirathi, a banker of Raipur 
who deposes to the accused having paid 
Rs. 1,600 on account of an outstanding loan 
on 4th May 1917. The other evidence aup- 
ports some part or other of the above story 
and is of minor importanoe. 

(4) Upon this evidence the applicant waa 
charged as follows: — "First head : That yon, 
on or about the 7th day of April 1917, at 
Munderbod cheated Karia Ghamar by dis- 
honestly inducing him to deliver Rs. 16 
to you, and thereby committed an offenop 
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punishable under section 420 of the Indian 
Penal Code, and within my cognizance.” 

The second and third heads of the charge 
were in the same terras but referred to 
the Bs. 9 paid by Ohirai Ghamar and 
Rs. 15 paid by Hira at Bbainsa. There 
were also three alternative charges under 
section 161, Indian Penal Code, in respect 
of the three sums named above. 

(5) The applicant denied taking any of the 
above sums, and denied going to Munderhod 
at any time between the 1st and 10th April 
1917. Ho produced no evidence in defence. 

(6) The trying Magistrate came to the 
conclusion that the evidence justified con- 
viction under section 420, Indian Penal 
Code. He says in paragraph 7 of his judg- 
ment: — 

“There is no doubt that the accused obtain- 
ed money from the above persons by prac- 
tising a deception on them. He well knew 
that he had no authority to fix an amount 
on them or to reduce any amount so fixed. 
There is also no doubt that the poor credulous 
villagers made the payments firmly believing 
that the accused had power to reduce the 
amounts which he had imposed in the exer- 
cise of his authority. Since there was 
deception it is immaterial in which way it 
was practised. It may arise even from a 
dishonest concealment of facts (Kxplana* 
tion to section 415, Indian Penal Code) as 
in the present case. The accused in receiv- 
ing the monies from Hira, Karia and 
Ghiraidas undoubtedly acted fraudulently and 
1 accordingly find him guilty of three offences 
under section 420, Indian Penal Gode”. 

It is not quite clear what persons the 
Magistrate refers to when he speaks of the 
“ above persons,” whether all the fifteen 
who contributed to the total amount received 
by the applicant or to Hira, Karia and 
Ghiraidas alone who are named as the persons 
cheated in the charge. The Sessions Judge 
has held that the applicant must he taken 
to have cheated only Karia and Ghiraidas. 
“ The essence of his action,” he says, “was 
dealing with colleotions of people through 
representatives and realising lump sums of 
money from the representatives. ” 

(7) It might be mentioned at this stage 
that the proceedings in this case originally 
commenced in the Gourt of the District 
Magistrate. After the latter had taken down 
the depositions of nine witnesses the appli- 


cant obtained an order from this Court for 
a transfer of the case, which was then 
tried by Mr. Smellie, the Magistrate who 
has given judgment in the case. 

Before Mr. Smellie commenced his pro- 
ceedings the accused applied for a de\novo 
trial. This was refused on the ground that 
the right to claim it had been given up by the 
accused’s Counsel before the High Court 
when he obtained the order of transfer from 
the District Magistrate’s Gourt. 

(8) The argument in appeal before the 
Sessions Judge proceeded on grounds sub- 
stantially the same as those urged in revision 
in this Court. The grounds are : — 

1 That the trial was preceded by such 
executive action and judicial pro- 
cedure as operated to prejudice the 
applicant materially and this Court 
ought not to allow a conviction so 
obtained to stand ; 

2. The trial was illegal in some respects 

and materially irregular in others ; 

3. Neither the facts charged, nor the 

variation of them irregularly in- 
troduced by the Sessions Judge, nor 
the prosecution evidence, if believed, 
satisfy the definition nor furnish 
and establish the ingredients of an 
offence under section 420, Indian 
Penal Code. 

(9) Under the 1st ground it is urged 
(a) that the actions of the Police and 

the District Magistrate in sus- 
pending the applicant in order 
to obtain evidence with refer- 
ence to the charge against him, 
and in making the enquiry be- 
hind his back was unfair and pre- 
judicial to his subsequent judicial 
trial, and the lower Courts have 
ignored the presumption against 
the credibility of witnesses which 
arose from ther above executive 
actions; 

(5) further that the applicant’s sus- 
pension by the District Magis- 
trate and the latter’s conduct 
in the course of the proceedings, 
which took place in his Court 
before the transfer, showed that 
be had already condemned the 
applicant, and this must have 
unconsciously prejudiced the try- 
ing Magistrate. 
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(10) As re^r&rds point (a) 1 notice that the 
learned Sessions Judge has considered 
the matter urged therein in paragraph 47 
of his judgment. As regards (6) the state- 
menti that the trying Magistrate must have 
been prejudiced, can at the best be only a 
conjecture. All the circumstances which 
are relied upon in support of this point had 
happened before the order for transfer from 
this Court was obtained and might have been 
urged then to get the case transferred out 
of the District, but it is admitted that 
only a transfer to another Magistrate 
in the District (who must necessarily be 
one subordinate to the District Magistrate) 
was applied for. It is not suggested that 
the trying Magistrate was particularly prone 
to such unconscious prejudice. 

(11) Under the second ground it is urged 
that there was : — 

(a) illegal contravention of section 850, 
Criminal Procedure Code ; 

(h) non-compliance with sections 222 and 
223, Criminal Procedure Code, caus- 
ing in fact a failure of justice, and 
illegal misuse of section 2 i6 ; 

(c) contravention of section 233 read 

with section 234, Cfiminal Pro- 
cedure Code; 

(d) failure to comply with section 342, 

Criminal Procedure Code, to an 
extent which caused serious 
prejudice to the accused, and there- 
fore, a failure of justice. 

(12) Before the Sessions Judge the argu> 
ment with reference to section 350 was 
based on the assumption that it was appli- 
cable to the present case, which was one 
transferred from the Court of one Magis- 
trate to that of another. In paragraph 13 
of his judgment the Sessions Judge says : — 

'*A large number of rulings have been 
cited to show that section 350 applies to 
oases in which the trial is transferred from 
one Magistrate to another as well as to 
oases in which the Magistrate is transferred, 
dies or otherwise vacates his office, a pro- 
position of which I needed no convincing. ” 

It is somewhat strange that the applicant 
should have failed to rely upon the 
rulings of the Court to the contrary 
which would have served his purpose better 
and more fully, and that both the trying 
Magistrate and the Sessions Judge should 
have overlooked or ignored the rulings of 
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their own High Court which they were 
bound to follow. These rulings are Emperor 
V. Kasim (l). Emperor v. Ookul (2), Ladya v. 
Emperor (3) and Emperor v. Ramprasad (4). 

(13) In this Court the argument advanced 
with reference to section 350 is two- fold : 

Reliance is placed upon the above 
rulings to show that the section does not apply 
to transferred oases and, therefore, the case 
oughtto have been tried de no i^o by Mr. Smellie; 

2nd. Even if section 350 applies, there 
should have been a trial de novo as appli- 
cant had demanded it at the proper time 
before Mr. Smellie and the refusal on the 
ground that the accused had waived his 
right was illegal. 

(14) In my opinion the view taken of 
the applicability of section 350, Criminal 
Procedure Code, in the rulings of this Court 
referred to above is the correct one. 

The general rule is that the decision as 
to the innocence or guilt of an accused 
person must be by the Judge who has 
heard all the evidence : See Ladya v. Emperor 

(3) and Emperor v. Ramprasad (4). Section 
350, Criminal Procedure Code, introduces 
an exception to this general rule, and I do 
not think that the exception should receive 
a more extended interpretation than its 
actual words clearly justify. I am not 
inclined to agree with the more recent view 
taken in Mohesh Chandra Saha v. Emperor 
(5), KudrutuUah v. Emperor (6), Palaniandy 
Gonnden Emperor (7) and Earn Doss v. 
Emperor (8). 

(15) If, therefore, section 350 has no 
application in this case, it is unnecessary 
for me to discuss the points involved 
in the alternative argument, but 
assuming that the section applies and there 
are no other valid reasons for refusing the 
applicant’s demf^nd for a trial de nouo, it 
seems to me that the lower Courts were 


(1) 15 C. P. L. R. 

(2) 17 a r. L. R. 159. 

(3) 1 N. L. R. 187. 

(4) r.6 Ind. Cas. 867; 12 N. L. R. 146; 18 Or. L. J. 
35. 

(5) 35 C. 457; 12 C. W. N. 416; 7 0. L. J. 488; 
7 Or. L. J. 220. 

(6) 14 Tnd. Cas. 314; .^9 0. 781; 13 Or. L. J. 218. 

(7) 1 Ind. Cas. 54; 32 M. 218; 6 M. L. T. 216; 9 Or. 
L. J. 146. 

(S) 44 Ind. Cas. 682; 16 A. L. J. 217; 19 Or. L. J. 

878 . 
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not jastified in refusing it on the ground 
of wftiver in antioipation before this Court 
at the hearing of the application for transfer. 
The circa mstanoes of the case reported as 
Kudrutullah v. EmpBror (6) were different. 
Not only was there no demand for a trial 
de novo made: but the transfer had been 
made to suit the convenience of the accused 
which would not have been served by a 
trial de novo. In the present case there 
was a demand made at the proper 
time, and the only question was whether 
the applicant’s Counsel’s previous state* 
ment as to the applicant’s intention 
operated as an estoppel as the learned 
Magistrate seemed to think, and justiBed 
him in ignoring it. I do not think that it 
did. The learned Sessions Judge in disious.sing 
the case of Gomer Sirda v. Queen' Empress 
(9) says : Jn that case the accused 

had never expressly waived his right to a 
trial”, implying that in this case the accused 
had done so. The only record of the 
statement of the applicant’s Counsel in this 
Court is in the la.st sentence of this Court’s 
order for transfer, which runs thus : — 
“The applicant’s Counsel tells me that he 
does not intend to apply for a re- hearing of 
the case.” The.se words do not, in my 
opinion, amount to an express waiver. In 
Earn Dassv. Emperor iS) the transfer was 
made on the express undertaking that the 
accused would not ask for the re-hearing 
of the entire evidence and no demand for 
a trial de r*ovo had been made: yet it was 
held that if the accused had repudiated the 
undertaking and offered some explanation 
of his conduct in doing so, it would 
have been the Magistrate’s duty 
to consider the application and give such 
effect to it as he thought just and lawful. 
Here the application has not been considered 
on the merits at all. 

(16) The second point raised under this 
ground is that the charges did not 
give the accused the necessary notice 
of the matter charged that he was entitled 
to under the provisions of sections 222 
and 223, Criminal Procedure Code. It is 
said ^ that the charge did not contain any 
particulars of the manner in which the 
applicant cheated, whether by act or illegal 
omission, and if so, what; that the Magistrate’s 

(9) 25 0. 66?; 2 C. W. N. 465; 13 Ind. Dec. tN. s.) 
50». 


reoord apart from his judgment does no* 
anywhere specify any act or words by whioh 
the accused deceived the men who parted 
with money or the men who carried it to 
the accused, or of the illegal omission or 
dishonest concealment by whioh the deception 
was brought about. Reliance is placed on 
illustrations (b) and (c) to section 225 in this 
connection. It would, no doubt, have been 
better to have set out in the charge the 
manner in whioh the cheating was effected, 
but the omission cannot be regarded as 
material as it is not alleged, and does 
not appear to me, that the accused was in fact 
misled by such error : section 225, Criminal 
Procedure Code. The challan and the evidence 
in the case must have sufficiently indioat* 
ed to the accused the manner in whioh 
he was^ said to have cheated the villagers. 
T here is evidence on the reoord which, if 
true, goes to show that the applicant by bis 
words and conduct induced a belief that the 
villagers would have to pay the amounts 
entered against their names, unless they 
were reduced or out off altogether by him. 
I agree with the Sessions Judge’s views on 
this point expressed in paragraph 11 of 
his judgment. 

(17) It is further urged that the ohargea 
of cheating and bribery were baaed on 
inconsistent facts, and the trial of those 
charges together, apart from ita not being 
justified under section 236, Criminal Proce- 
dure Code, has been the cause of prejudice 
to the applicant. It is said that at the 
stage of argument the Magistrate 
himself stated to the Pleader for the ap- 
plicant that no case of cheating had been 
made out and he confined his argument 
to the charges of bribery. I cannot decide 
the question of prejudice to the accused 
under this head of objection without further 
inquiry and as I find that the trial is 
bad on other grounds I think it unnecessary 
to go any farther into this objection. 
On the record as it is, the charge of 
bribery was rightly dropped by the Magis- 
trate. 

(Ife) The third point argued under this 
ground is that the charges framed are in 
contravention of the provisions of sections 
233 and 234 of the Criminal Procedure 
Code. ]t is argued that assuming there 
was cheating, the ^ number of individuals 
qbeated was 15, t, e., 13 fpQm Mouaa 
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Bbotidih and 2 from Monza Puran, that 
15 ofEenoea were thus committed, that 
the Magistrate verongly combined 15 charges 
in respect of them in one trial, and that 
the proceedings are irremediably bad in law 
on account of this error, and the convictions 
cannot stand. Suhrahmania Ayyar v. King- 
Emperor (10). It is admitted by the learned 
Counsel for the applicant as well as the Crown 
that according to the evidence on the record 
all or most of the persona from Bhotidih 
who parted with mony were present at 
the first interview with the applicant 
outside the village and heard the terms 
he proposed. There are witnesses whom 
the lower Courts have relied on (see paragraph 
2 at page of the Magistrate’s judgment 
and paragraph 30 of the Sessions Judge’s 
judgment) who give evidence to the effect 
that Karia shouted out to the villagers, who 
were sitting apart, whether they had heard the 
terms and that they agreed. If this is so, then 
it appears to me that the representation 
made and the inducement offered by the 
applicant were made and offered to each 
of the villagers collected there, and when 
the applicant took the money paid by 
each villager he committed a distinct 
offence. 

(19) Reliance is placed by the Sessions 
Judge on Johan Suharna v. King •Emperor 
(11) and Oirwardhari Lai v. Emperor (12), 
for holding that there was only one 
offence in respect of each lump sum paid 
by Hira, Karia and Chiraidas. I am not 
prepared to accept the view taken in Johan 
Suharna V, King-Emperor {ll). The attempt 
complained of in that case was, in my 
opinion, nonetheless an attempt to 
deceive each individual separately, because 
it was made simultaneously. The last 
paragraph on page 1063* in Girwardhari Lai 
V. Emperor (12) seems to me to 
go against the view of the Sessions Judge 
rather than to support it. It is not the 
case here that the applicant treated the 
transaction as a single one and was unwill- 

(10) 25 M. 61; 11 M. L. J. 233; 3 Bom. L. R. 540; 
28 I. A. 267; 5 0. W. N. 860; 2 Weir 271; 8 Bar, P. 0. 
J. 160 (P. 0.). 

(11) 10 0. W. N. 620; 2 0. L. J. 618; 3 Cr. L. J. 

111 . 

(12) 4 Ind. Cae. 13; 13 C. W. N. 1662; 10 Cr. L. J. 
468. 

♦Page of 18 C, W, N.— J?df 


ing to reduce or out off the subscription 
of any one unless all of them combined 
and made a combined payment. It is 
difficult to reconcile the views taken in 
Oirwardhari Lai v. Emperor (12) with 
the one taken in Johan Suharna v. King> 
Emperor (II), unless we assume that the 
Judges who decided the former case under- 
stood the facts in the latter case to be some- 
what different from those stated therein. I 
bold that the trial of this case is bad on ac- 
count of misjoinder of charges. Under section 
234 the applicant could not have been 
legally tried for more than three charges. 
The fourth point urged under this 
ground is that there was a failure to comply 
with the provisions of section 342, Criminal 
Procedure Code, which has resulted in 
prejudice to the accused. The Sessions 
Judge in paragraph 50 of his judgment 
has found that the applicant paid to his 
creditor Bhagirathi, t\ W. No. 10, 
Rs. 1,600 on the 3rd or 4th of May 1917 on 
account of a debt owed on a hundi, which 
bad been running for 3 years without any 
re-payment. He refers to this as a damn- 
ing piece of evidence against the accused 
(paragraph 51 of bis judgment says, '*this 
evidence has much value as corroborating 
the prosecution story”). It is urged that 
when this evidence was tendered the 
applicant by oross examination elicited that 
he bad been accompanied by another man 
when the money was borrowed and also 
that he had offered to pay off the hundi in 
February 1917. It is said that the object of 
this cross-examination was to prove that the 
money was borrowed on the personal 
security of the accused for a relation who 
was unknown to the lender, and the borrower 
had sent the money for payment in Feb- 
ruary 1917 to the applicant. It is argued 
that any inference arising from this payment 
disappeared the moment it was found that the 
applicant had money to pay off the hundi in 
his possession befoi e the war loan proceed- 
ings were set on foot. It is said that the 
admissions obtained from Bhagirathi in his 
cross examination were not questioned or ex- 
plained away by re examination, nor did the 
Magistrate ask the witness any further ques- 
tion on the point of the February tender, and 
wholly omitted to question the applicant 
about it. Under these circumstances it is 
urged that the jower Courts were wrong ip 
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nsinfir against the applicant this piece of 
evidence. 

(21) I think there is maoh force in this 
contention of the applicant. In the 
oircamstances stated above the applicant 
would be justified in concluding that the 
Magistrate did not accept the payment 
of Rs. 1,600 as a circumstance against 
the applicant. There was no reason for 
the applicant to suppose that the state- 
ment as to the February tender, coming 
as it did from a witness produced by 
the prosecution, would be disbelieved, as 
the Sessions Judge seems to have done. 
If circumstances against an accused person 
are deposed to by a prosecution witness, 
it is necessary that the Magistrate should 
let tbe accused know, by questions put 
to him in his examination, which of them 
tell against the accused in his mind, and 
it is more particularly necessary where 
tbe witness has deposed to other circum- 
stances favourable to the accused which 
nullify the value of the circumstances 
against the ao( used. The failure to comply 
with the provisions of section 342 in this 
connection may well have prejudiced the 
applicant by leading him to conclude as above 
and to ignore the evidence of Bhagirathi 
so far as his defence was concerned. 

(22) The third and the lastV)f the main 
grounds of appeal urges that neither the 
facts charged, nor the variation of them 
introduced by the Sessions Judge—m, that 
the cheating was practised on Karia and 
Chiraidasas the representatives of collections 
of villagers — nor the prosecution evidence, 
if believed, established a case under section 
420, Indian Penal Code. As regards this 
contention I think it advisable at this 
stage to do no more than refer to what 
I have already sa'd in the latter part of 
paragraph 16. 

(23) Holding as I do that the trial is 
bad for the reasons stated above, I do 
not think it is open to me to go into the 
merits as I have been asked to do. 1 do 
not see how I can decide on 
evidence on which it is not open to the 
lower Courts to decide on account of the 
contravention of the provisions of the 
Criminal Procedure Code referred to above. 
I set aside the applicant’s conviction and 
senterca and order that he be re-tried in 
{^ooordancp with law, 


The applicant has been released on bail 
by an order of this Court passed 
on the 22nd February 1918. He will 
surrender before the District Magistrate, 
Drug, on or before the 22nd April 1918. 
It will be open to the District 
Magistrate to make such further order 
as to bail as he deems proper. 

(Jonviction set aside; Bebial ordered. 


CALCUTTA HIGH COURT. ^ 
Criminal Appeal No. 479 of 1917. 

October 9, 1917. 

Present: — Mr. Justice Teunon and 
Mr. Justice Richardson. 

AKHOr KUMAR MUKBRJBB uhas 
BHUTNATH MUKERJEE— 
Acodsbd — Appellant 
versus 

EMPEROR— Opposite Party, 

Criminal Procedure Code {Act V of 189S^, s, R42 
(1)-— Oaths Act (X of 1873j, k. ri^XvideJice Act (I of 
18T2j, 118 — Evidence — Accused, wl^tlier compet^int 
tvitness-^Two persons tried separately, whether can 
give evidence against each otf^r. 

An accused person actually under trial cannot bo 
sworn ns a witness, and if two or more persona 
are being jointly tried none of them is a competent 
witness for or against the others. But this 
exception to the general rule goes no further and has 
no application to an accused person who i<i not at 
the time under trial. Accordingly when two persons 
though they may be accused of complicity in the 
same offonce are iriocl separately ea(5h is a compe- 
tent witness at the trial of the other, and the 
deposition of each may be used against him in his 
own trial, [p. 1000, col. 1.] 

Criminal appeal against the sentence of the 
Third Presidency Magistrate, Calcutta, 
dated the 27th July 1917. 

Babu Manmatha Nath Mukeriee, for tbe 
Appellant. 

Mr. Orr, for the Crown. 

JUDGMENT. — The appellant, Akboy Ku- 
mar Mukerjee alias Bbnt Nath Mukerjee, baa 
been convicted by the Third Presidency 
Magistrate, Mr. Ahdus Salaro, in the alternative 
under section 411 or section 414 of the Penal 
Code and sentenced to rigorous imprisonment 
for one year. 

The case relates to two currency notes of 
Rs. 1,003 each which were undoubtedly stolen 
on tbe 22ud January 1917, and subsequently 
on tbe 26tb January presented for encash- 
ment at the Paper Currency Office by Sheo 
Persbad Ghatterjee, a olerl^ pf thi^t Q^oe, 
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Sheo Persbad'fl arrest led to the arrest of the 
appellant. The Police placed thn two men 
for trial before Mr. Keays, the Second Pre- 
sidency Magistrate. Mr. Keays, as he was 
at liberty to do, directed that they should 
he tried separately. Sheo Pershad’s case 
was ,takeu first and at his trial the appel- 
lant was put in the witness box and gave 
evidence. In the result Sheo Pershad was 
convicted but the conviction was subsequent- 
ly set aside by this Court. Now the 
appellant has been tried and his deposition 
in Sheo Pershad's case has been used as evi- 
dence against himselF. His learned Pleader 
Mr. Manmatha Nath Mockerjee has urged 
on his behalf that the deposition is in- 
admissible, mainly on the ground that the 
appellant was not a competent witness for 
or against Sheo Pershad. 

The general rule on the subject of the com- 
petency of witnesses is contained in section 
118 of the Evidence Act : 

All persons shall be competent to testify 
unless the Court considers that they are 
prevented from understanding the questions 
put to them or from giving rational answers to 
those questions, by tender years, extreme old 
age, disease, whether of body or mind, or 
any other cause of the same kind.” 

The Evidence Act is silent as to accused 
persons, hut section 5 of the Indian Oaths 
Act (AotX of 1873) provides that “ Nothing 
herein contained shall render it lawful to 
administer in a criminal proceeding an 
oath or affirmation to the accused person, ” 
and danse (4) of section 342 of the Criminal 
Procedure Code similarly provides that “ No 
oath shall be administered to the accused.” 
It is undisputed, therefore, that an accused 
person actually under trial cannot be sworn 
as a witness, and that if two or more 
persons are being jointly tried none of them 
is a competent witness for or against the 
others. But in our opinion this exception 
to the general rule goes no further, and has 
no application to an accused person who is 
not at the time under trial. Accordingly 
when two persons, though they may be accused 
of complicity in the same offence, are tried 
separately each is a ccmpetent witness at 
the trial of the other. 

We are disposed io regard the law as 
settled in this sense and it is only in defer- 
ence to the arguments addressed to us that 
we go further into the matter. 


It is hardly contested that the provision 
in the Criminal Procedure Code, regard 
being had to its context, applies only to 
the accused actually under trial, and it 
appears to us that the language of the 
Oaths Act is capable of and should 
receive a like interpretation. The accused 
person in a criminal proceeding is the 
accused who is the subject of that particular 
proceeding. 

This view is in accord with English 
practice [Stephen's Digest of the Law of 
Evidence, Article 108, Arch bold’s Criminal 
Pleading, Evidence and Practice, 23rd 
Edition, page 394 (note)]. In India the 
law was laid down as we have stated it so 
long Ago as the year 1868 by Couch, C. J., and 
Newton, J., in Beg, v. Narayan Sundar (1). 
It is true that the Oaths Act had not 
then been passed but section 204 of the 
6rst Criminal Procedure Code (Act XX V 
of 1861) was to the same effect as the 
corresponding provision in the present Code 
to which we have referred. It may be 
that some difficulty has since been caused 
in this connection by certain decisions 
relating to illegal or irregular pardons. 
The earlier oases are referred to and dis- 
tinguished or explained in Queen Empress v« 
Mona Puna (2). In these and ocher cases 
the true question appears to be whether 
several persons having been placed on their 
trial together, the proceedings as against one 
of them have come to an end so as to remove 
the impediment to his being examined as a 
witness for or against the others : See 
Snbrahmania Ayyar v. King ^Emperor (3) per 
Arnold White, 0. J., and Queen- Empress v. 
Hussein Hajt (4). On this question as it 
has arisen in particular oases or in particular 
circumstances, there may have been some 
conflict of opinion and the decisions may 
not be entirely reconcilable. Possibly, too, 
traces may be found of some confusion 
between the competency of a person as a 
witness and the admissibility of any evidence 
such person may have to give. However 
that may be, in the case before ns the 
appellant and Sheo Pershad were never on 
their trial together. Sheo Pershad was 

(I) 5 13 n C. W. Cr. I. 

{2) Tfi B 6fiJ; 8 Ind. Dec (n. b.) 919. 

13) 26 M. f>] at p. f)7 iet seq); 1) M. L. J. 233; 3 
Bom. r,. 11. 54C; 28 I. A. 257; 6 0. W. N. 866; 2 Weir 
271; 8 Sar. P. 0. J. 160. 

(4) 26 B.422: 2 Bom. L. B. 1096. 
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tried separately. In snch a case the rnle ap* 
plioable is that laid down in Reg, v. Narayan 
(1) already oited and asain in EmptesA v. 
Durant (5). The latter case, which was 
decided by Gandy, J., npon the present Code 
is clearly in point. Fall reasons for the 
decision, with which we generally concur^ 
will be found in the judgment of the learned 
Jndge, and if the decision was not actually 
approved and adopted hy this Court in Banu 
Singh V. Emperor (ft), it was certainly 
not dissented from. In fact at page 1357 of 
the report, the learned Judges (Mitra and 
Holmwood, JJ.) say this : — 

“The law, however, is well settled that 
an accomplice, if he is not an accused under 
trial in the same case, is a competent witness, 
and may, as any other witness, be examined 
on oath.’’ 

That expression of opinion, even if it be 
nothing more, certainly supports our con- 
clusion that the appellant was a com- 
petent witness at the trial of Sheo Pershad, 
a conclusion which is also supported by the 
observations of another Bench of this Court 
in Amritalal ffnzra v. Empiror (7). 

We may mention that, as the cases show, 
it may often be to the advantage of the 
accused actually nnder trial that a person 
alleged to be an accomplice should be put into 
the witness box. 

It was next argued that if the appellant 
was a competent witness at Sheo Pershad’s 
trial, the evidence he gave was not ad- 
missible against himself at his own trial. 
It was not suggested that the appellant 
had brought himself within the protection 
afforded to witnesses by the proviso to section 
132 of the Evidence Act. His evidence was 
voluntarily given. Reference was, however, 
made to certain observations in Emperor 
V. Nanda Gopal Roy (c'). There were 
special facts in that case. Nanda Gopal 
and others were placed on their trial before 
a Presidency Magistrate. Nanda Gopal 
was disoharged. The other accused were 
convicted and appealed to this Court. This 
Court before disposing of the appeal 
directed that Nanda Gopal should be 
examined as a wifnpss. No question was 

(6) 23 B. 213: 12 Iiitl. Dec. (n. b.) Ul. 

(6^ 33 C. 1353; jO C. W. N. il62; 4 Cr. L. J 145. 

<7) 2fMnd. Caa. 013; 21 C. 1.. .J. 331; JO 0. W. N. 
676s 16 Cr. li. J. 4^7; 42 0. ft57. 

<8)35 Ind, Cas.988; 20 0. W. N. 1J2S at p. 1132,* 
17 Cr. L. J, 428, 


raised as to bis competency and his 
evidence was duly taken ly the Magistrate 
and sent up to this Court. Then the 
appeal of the other aocuFed was dismissed, 
and the learned Judges at the same time 
issued a Rule upcn Nanda Gopal to show 
cause why the case against him should not 
be further irquirc^d into. The Rule was heard 
by the Chief tluslice and Walmsley, J., and in 
discharging the Rule t)ie learned Chief 
Justice ircideritally said that “the evidence cf 
Mr. N, G. Roy given ui der the direction of 
the Court could not he uFtd against him if he 
were to be le tried *’ But the point was 
not decided and could not be decided at 
that stage. The Rule was diF charged, 
because it was considered unfair that the 
proceedings against Nanda Gopal Fhoold be 
revived upon the strength of statements 
made by him in the witrcFS box in the 
course of an examination directed by this 
Court. The groand taken was quite in- 
dependent of the further question whether 
those statements would or would not have 
been admissible against him supposing he 
were re- tried. Section 132 of the Evidenoe 
Act was not referred to and, apart from 
that, the ease is distinguishable from the 
present upon the facts. The case of an 
accused person who is discharged and then 
gives evidence and against whom an order 
for further inquiry is then made, may be 
subject to considerations which are not 
applicable to the present case. Upon that 
question we need express no opinion. In 
the present case, we are unable to say 
that the Magistrate committed any error 
of law by admitting the appellant's deposi- 
tion at Sheo Pershad's trial as evidence 
against him at his own trial. 

It was lastly argued that the Magistrate 
could not properly bnd on the materials 
before him that the appellant “knew or 
had reason to believe" that the notes were 
stolen property. Reference was made to 
Empress v. Rango Timaji (9), No doubt 
mere care1esRi}e.ss or suspicion might not 
amount to criminal knowledge, though the 
question might be one of degree. But in 
the present case the accused admits a 
dishonest mind. He says: 1 did not know 
that the notes were stolen. J thought 
they were forged. There is nothing in the 
notes themselves to suggest that they were 

(9) C 13. 402j G lud. -Tht. 538; 3 lud. Deq. (n, s.) 724. 
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forged. We are of opinion that the 
evidenoe. inolading the statements of the 
appellant himself and the letter which he 
placed in [his sister’s custody, afford ample 
warrant for the finding that he knew or 
in fact believed that the notes had been 
stolen. 

For the reasons given this appeal must 
be dismissed. The appellant, if on bail, roust 
surrender and undergo the remainder of his 
sentence. 

Appeal dtsmi/tsed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

Criminal Revision No. 41 of 1918. 

April 29, 1918. 

Pres^'ni: — Mr. Batten, Offg. J. C, 

R. B. TIKEKAR— Accosed - 
Applicant 
versus 

PIARLYLAL — Complainant — Non- 
Applicant. 

Penal Code (Act XLV of 1860,), x. CM— Insult with 
intention to provoke breach of peace— Barrister — 
Privilege — Criminal Procedure Code (Act Ko/1898>, 
8. Revision — High Courts power of, to re-examine 

e vidence — Non- appealable senten cc. 

All intentional insult with intent to provoke 
a breach of the peace is an offonoo more cognate to 
the offence of assault than to the offence of 
defamation. A Barrister cannot claim privilege 
in the case of an assault, nor can he claim any 
privilege if his conduct is calculated to provoke an 
assault, [p, 8 003, col. 2 ] 

A High Court, as a Court of Bevisioii, has power 
to re-examine the evidence if there are prima 
facie good grounds for doing so, ospecially where 
the accused has been given a non-appcalablo 
sentence and has no means of vindicating his 
character except in revision, [p. 1004, col. 1.] 

Revision petition against the order of the 
Magistrate, 1st class, in Criminal Case No. 
176 of 1917, dated the 26th January 1918. 

Dr. H. S. Qour, Messrs. 0. L. Suhhedar^ 
and Balwant Bao^ for the Applicant. 

Th« Hon’ble Mr. 0, S. Dick, for the 
Qrown, 


ORDER. — The applicant, R. B. Tikekar, a 
Barrister-at-law, practising at Damoh, has 
been convicted under section 504, Indian 
Penal Code, and sentenced to a fine of Rs. 25 
or in default to simple imprisonment for 
a fortnight. The sentence is not appealable 
and he has, therefore, applied in revision to 
this Court. The fine has been paid and the 
punishment is a light one, but the conviction 
is a serious stigma on a Barrister-at-law, and 
as a result of it steps were in contemplation 
against him under the Legal Practitioners 
Act. On the death of one Ramju Nai 
mutation proceedings took place before the 
Tahsildar of Hatta in respect of his 
Malik Makbuza plot. One of the claimants 
was Pammi or Param, a nephew of the 
deceased, and the counter- claimants were 
the deceased’s son’s wife Musamrnat Rajrani 
and her second husband Manhgoo. On the 
13th September last the Tahsildar was 
holding a judicial inquiry into the case; 
Manhgoo Nai was represented by a Mukhtyar, 
Narbada Prasad, and Param by the applicant 
his Counsel. Two witnesses were examined 
on that date on behalf of Manhgoo, the 1st 
being the complainant Piareylal Nai and 
the 2nd Bhawani Nai. Piareylal’s allegation 
is that the Barrister asked Piareylal the 
name of the grandfather of Manhgoo and 
Piareylal said that he did not know it. 
Thereupon the Barrister said to the witress 
in a threatening tone **why will you not give 
this information, you pig? If you don’t give it 
I will give you a kick with my boot.” It is 
also alleged that the Tahsildar himself, 
the presiding officer of the Court, said to the 
witness: "You are not a Nai but a Chamar.” 
The witnesses for the complainant are 
the complainant Piareylal himself, his Mu- 
khtyar, Narbada Prasad, the aforesaid 
Bhawani, one Pakoo Nai (a witness for 
Manhgoo in the mutation case who was not 
examined on that day) and Manhgoo’s wife 
Musammat Rajrani. The applicant entirely 
denied the truth of the allegations against 
him, and called in his defence Mr. Narayan 
Rao,.the Tahsildar who was the presiding officer 
in the Court, a Tahsil peon, one Gangadhar 
Rao fa Mulguzar who had another mutation 
oa^e in the Thasildar’s Court that day), 
and Jawahar Singh, the Malgnzar of 
Barda who was present in the Tahsildar’s 
Court in connection with the war loan. 
The proceedings were beingr held at S^tta, 
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All these witnesses entirely denied the 
truth of the oomplainant’s story. The 
Magistrate, Khan Sahih Ishtiaq Ali, says 
that in the ordinary oonrse he would have 
believed the Tahsildar, “but for his selfish 
motive, his personal interest in the aooused 
and his prejudice against the complainant.” 
He says: — 

“Mr. Narayan Rao’s admission of accused's 
fault in open Court and his failure to take 
notice of it and lastly his' own unbecoming 
dealings with Pioreylal would simply reflect 
shameful discredit on him (Mr. Narayan 
Rao) and consequently for the selfishness 
he cannot be ^expected to expose himself 
and his friend the accused.” Piareylal made 
an application to the Deputy Commissioner 
against the Tahsildar and the Tahsildar 
was told to treat witnesses in a proper manner. 
Piareylal also lodged a complaint of defama- 
tion against the Tahsildar and it was dismiss- 
ed by Mr. Ishtiaq Ali as the complainant 
had not obtained sanction under section 
197, Criminal Procedure Code. The Magis- 
trate observes: — 

“Mr. Narayan Rao was fully aware of the 
above two oases against him, as he himself 
does not deny in the cross-examination 
before me. Under such circumstances then 
Mr. Narayan Rao had already become much 
prejudiced against Piareylal, when he on the 3rd 
December last stood up before me to depose 
directly in favour of the accused. 1 have also 
remarked above about the interest of Mr. 
Narayan Rao in the accused. In this connec- 
tion 1 have to state that sometime after the 
institution of the present criminal proceeding 
against the accused, Mr. Narayan Rao, ac- 
companied by the accused Raghunath Balwant 
Tikekar and also a certain Pleader of the 
Damoh Bar, repaired to Mauza Barda and 
saw Jawahar Singh (D. W. No. 4) there. 
The latter before me could not satisfactorily 
account for the joint visit to him of the trio, 
and the presumption, therefore, is that the 
said Mr. Narayan Rao had been trying and 
was anxious to get the aooused out of trouble, 
if it could possibly be done, by getting a 
few Malguzars like Jawahar Singh who 
would agree to speak in Court for the ao- 
oused if it WAS necessary. For the above 
reasons I fail to attach any importance to 
the evidence of the said Mr. Narayan Rao 
find it is rejected in totq,'' 


Later on the Magistrate says: — 

“ The evidence of this witness (Jawahar 
Singh) is decidedly the outcome of the afore- 
said visits.” 

The first contention of the learned Counsel 
for the applicant is that the conduct of the 
aooused in the prosecution of a judicial case 
was absolutely privileged and that he can- 
not he prosecuted on account of it. The 
whole question of absolute privilege is ex- 
haustively discussed in paragraph 212 of 
Mayne’s Criminal Law of India, 4th Edition. 
There is a oonAiot of opinion in the Indian 
Courts as to whether or not the English 
doctrine of absolute privilege applies in India 
and whether or not the Courts can go out- 
side the law as laid down in section 499, 
Indian Penal Code, more specially the ninth 
exception thereto. The oases apply both to 
civil actions and to criminal prosecutions, 
but all the oases relate to the conduct of 
the Counsel regarded as a defamation. I am 
of opinion that none of the rulings have any 
application to an ofFence under section 504, 
Indian Penal Code. A Barrister could not 
possibly plead privilege if he assaulted a 
witness, and it appears to me that an inten- 
tional insult with intent to provoke breach 
of the peace is an offence more cognate to 
the offence of assault than to the offence 
of defamation. A Barrister cannot claim 
privilege in the case of an assault, nor in 
my opinion can be claim privilege if his 
conduct is calculated to provoke an assault. 

The next contention for the applicant is 
that the conduct complained of does not 
amount to an offence under section 504, 
Indian Penal Code. I am unable to accept 
this view. Such conduct out of Court would 
certainly fall within the section, and 1 see 
no reason for making a distinction because 
the alleged insult was made by a Barrister 
when cross-examining a witness. The law 
does not contemplate or take into account 
such conduct by a Barrister as calling a 
witness a pig and threatening to kick him, 
and under section 152 of the Indian Evidence 
Act the Court is bound to prevent questions 

put in an offensive form. 

The real object of the applicant is to 
vindicate his character on the merits of (he 
case, and the learned Standing Counsel also 
is desirous that the case should be disposed 
ofon its merits and not on any teohnioal 
points, more es^eoially as thp Qondpot of tbe 
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prestdinf? ofiioer of the Court has been oallad 
in question. The learned District Magistrate 
in showing cause questions the power of 
this Court to interfere by re examining the 
evidence. There is, however, ample precedent 
for a High Court as a 0 .;urt of Revision 
re-examining the evidence if there hreprima 
ficte good grounds for doing so; more espe- 
cially i.s this the case where the accused has 
been given a non* appealable sentence and has 
no means of vindicating hi.s character except 
in revision. The learned Standing Counsel 
does not support the view of the learned 
District Magistrate on this point, and fully 
admits that there ar.^ prima fariff grounds for 
examining the evidence de uov) in this oa.se. 

I am of opinion tliat the Magistrate has 
not given good ground.^ for disbelieving the 
evidence of the Tahsildar regarding the 
conduct of the D irri.ster-at law, nor has he 
Bubjeoted the pro'-e^ntion evidence to the 
criticism to which it is open. He has failed 
in his judgment to note that all the prosecu- 
tion witnease.s, except Narbada Prasad, are 
related to each other and partisans of Manh- 
goo. and that Narbada Prasad cannot be 
regarded as an unbiassed witness since he 
appeared as the Mukhtyar of Manhgoo for 
whom Piareylal was giving evidence. The 
District Magistrate’s observation that Narbada 
Prasad was not Am-Mukhtyar but held a 
special power-of-attorney for the case does 
not appear to me to meet the point. 

The following is the passage in the cross- 
examination of the defence witness 
Jawahir Singh on which the Magistrate bases 
his allegations of conspiracy: — 

“Yes, — the accused had come to my village 
Barda in the last week of the month of Kuar 
last (October 1917). lie had come in con- 
nection with Girdhari Lai’s case. I was 
also there. The reader was not present at 
all there. 1 had met the accused at Barda 
where he bad visited us. He was accompani- 
ed by Narayan Rao Tahsildar and one more 
Vakil, a junior man whom I can identify.^’ 

The only deduction that 1 can draw from 
this evidence is that the Tahsildar visited 
the witness* village on duty in coiiiieotion 
with the case of Girdhari Lai and that the 
Barrister and Vakil were also there in 
connection with some case. 1 am assured 
that the applicant went to Barda to conduct the 
prosecution of Girdhari Lak under section 


342, Indian Penal Code, before the Tahsildar 
who was in camp at Barda and that the other 
Pleader appeared with him for the defence 
in a forest case. However this may be, the 
evidence does not show that the Tahsildar 
and the Barrister and the Pleader went to 
Barda otherwise than in the prosecution of 
their respective duties, and there is no justi- 
fication on tha record for the allegation of 
conspiracy made by the Magistrate. The 
Magi.^trat 0 ’s ob. 9 ervAtion that Jawahar Singh 
could not satisfactorily account for the joint 
visit to him of the trio is not justi^ed by the 
record, since the witness was not questioned 
any further on the point than is shown by his 
answer.? above set out. There is no basis 
on the record f or the de.soription of the ao- 
oused as a friend of the Tahsildar except 
perhaps the Tahsildar’s answer, to a doubt- 
fully correct question put to him in cross- 
examination, that the accused and he are 
both Mahratta Brahmins. It is also to be 
observed that the Tahsildar has been condemn- 
ed unheard on the question of conspiracy. 
He was not asked a single question about 
his visit to Barda. It is true that the Tahail- 
dar bad gone away before the witness 
Jawahar Singh was examined, but this would 
not justify the Tahsildar being condemned 
on a point regarding which he was not given 
any opportunity whatever of giving an ex- 
planation. The Magistrate is also incorrect 
in saying that Mr, Narayan Bao was fully 
aware of the two cases against him as he 
himself did not deny it in the cross-examina- 
tion. The Tahfiildar distinctly says that 
though he was aware of the report against him 
made to the Deputy Commissioner he had 
no knowledge of the criminal complaint of 
defamation, and there is no evidence and 
nothing on the record to show that the 
Tahsildar had any such knowledge. 

The Magistrate has also taken it for 
granted that the Tahsildar would give false 
evidence against a man who had made a 
complaint against him. On looking into the 
record of the mutation proceedings 1 find it 
extremely improbable that the Barristershould 
have acted in the way he is alleged to have 
done. I find that at the very beginning of 
Piareylal’s examination be stated that he did 
no" know what was the name of Bamju’s 
father, though he knew that Manhgoo was 
related to Hamju. It was not in the interest 
of the applicant’s client that Plarepial 
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should show himself well acquainted with 
the relationships in the family. The less he 
knew the less valuable a witness was he for 
Manhgoo, and it is difficult to believe that the 
Barrister would wish to elicit information 
detrimental to his own client. 1 have to oon< 
eider the point what object Piareylal could 
have in bringing a false complaint against 
the Barrister and the Tahsildar. I find from 
the records that Musammat Raj rani, whose 
interests were the same as those of Manhgoo, 
applied for a transfer of the case from the 
file of the Tahsildar. It is quite probable 
that it was apparent to Manhgoo and his 
friends including his Mukhtyar, Narbada 
Prasad, that the Tahsildar did not regard 
Manhgoo’s claim as a good one, and it is 
probable that the accusations made against 
the Tahsildar and the Barrister appearing 
for the opposite side were made in support 
of the application for transfer. The muta- 
tion proceedings were as a matter of fact 
concluded bj* the Extra Assistant Com- 
missioner, Mr. Ishtiaq Ali himself, who 
decided the case against Manhgoo. 

1 am of opinion that the Magistrate has 
been too ready to accept an accusation made 
by interested persons against the Tahsildar 
and the Barrister, and has rejected the evi- 
dence of the Tahsildar on wholly insufficient 
grounds which are not justified by the evi- 
dence on the record. The conviction cannot 
be sustained. The conviction and sentence are 
set aside and the fine, if paid, will be refunded. 

Conviction set aside. 


ALLAHABAD HIGH COURT. 
OftiMiNi^L Revision No. 172 of 191S. 
May 4, 1918. 

Present: — Mr. Justice Piggott. 

BAJA RAM SINQH— Applicant 
versus 

EMPEROR — Respondent. 

^eml Code {Act XLV of 1860), «. 500 — Defamation 
— Using obscene' and insulting language in respect of 
complainant ^OSence. 


Ai'tor an altercation be tween the parties was over, 
the accused addressing third persons used language 
of aiiobsc;nie and insulting nature in njspect of the 
complainant, a respectable Mukhtar: 

//c/d, that the words were calculated to harm the 
reputation of the complainant and that the nccused 
was, therfjfore, guilty of an offence under section 500 
of the Pen.'il Code [p 1006, col 1 ] 

Obiter dic/am. —'J’herc is some authority for the 
proposition that words yrima facie defamatory used 
in a str(?et quarrel should be regarded as mere vulgar 
abuse nnrl tliat. their utteranc j under such eirenm- 
stan-es does not necessarily suggest an intention to 
harm the reputation of the person to wliom they are 
applied [p. col. 2 I 

Criminal revisirni from an order of the 
Ses.sions Judge, Azamgarh. 

Mr. Peary Lai Banerii, for the Applicant, 

Mr. IL Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT. — This is an application in 
revision by one Raja Ram Singh, who has 
been convicted on a charge under section 
500 of the Indian Penal Code, and sentenced 
to a fine of Rs. 50, the case against him being 
that he used language of an obscene and 
insulting nature in speaking of a respectable 
Mukhtar of the name of Muhammad Ali Khan. 
I do not propose to go into the unedifying 
details of the quarrel between these two 
gentlemen. The trying Magistrate has gone 
into the evidence very thoroughly and has 
written a carefully considered judgment. I 
accept his finding as to the words used by 
Raja Ram Singh and the circumstances under 
which they were spoken. The point taken 
on behalf of the applicant is that the words 
used were obviously uotinlended to be under- 
stood literally and araouuied to no more 
than an open expression of the fact that the 
accused was very angry with the complainant. 
There is some authority for the proposition 
that words pmwtt facie defamatory used in a 
street quarrel should be regarded aa mere 
vulgar abuse and that their utterance under 
such circumstances dees not necessarily 
suggest an intention to harm the 
reputation of the person to whom they 
are applied. I am content to refer to 
the case of Empress v. Bchari (1). I think the 
present case distinguishable ; the words in 
respect of which Raja Ram Singh has been 
convicted were not used in the course of a 
quarrel ; they were not addressed to Muham- 
mad Ali Khan at all, but were spoken of 

(1) A. W. N. (1833) 33, PCii d. Deo. (n. s.) 274. 
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him after the alteroation between the parties 
was over. Assuming in the applioant’s 
favour that he did not intend that his 
hearers should take literally the disgusting 
imputation conveyed by his words, 1 do not 
see that he is in any better position than he 
would have been if he said: — I wish to 
convey to you in the most emphatic language 
at my command that I consider Muham- 
mad Ali Khan a worthless and despicable 
blackguard.’’ Surely the Sub Inspector 
would not wish me to hold that his own 
credit and reputation amongst his acquaint- 
ances stands so low that he has himself 
no “ reason to believe ” that such an ex- 
pression of opinion on his part would harm 
the reputation of the person of whom it was 
made. 

I hold that Raja Ram Singh was rightly 
convicted on the facts found and 1 dismiss 
his application. 

Appliciition dismissed. 


ALLAHABAD HIGH COURT. 
Criminal RfinsiON No. 138 of l918. 

May 4, 1918. 

Present', — Mr. Justice Piggott. 
MUHAMMAD ALI KHAN— Applicant 
versus 

RAJA RAM SINGH— Opposite 
Party. 

Criminal Procedure Code (Act V of 1898), ». 250 — 
Compensaiion to accused — Charges under different 
section.s — Acquittal on, some and conviction on others, 
effect of. 

Section 250 of the Criminal Procedure Code Bpoaks 
of “the case** au a whole and contemplates a trial or 
inquiry ending in the unqualified acquittal or dis- 
charge of the accused. A complainant who, having a 
genuine grievance, wilfully exaggerates or distorts 
the same in order to aggravate the case against tho 
accused is liable, in tho discrotion of tho trial 
Court, to bo prosecuted for any offence against the 
Indian Penal Code which he may have committed, 
but the policy of the Legislature seems to bo to limit 
the summary jurisdiotion of the Court under section 
260 of the Criminal Procedure Code to simple cases, 
in which tho complainant is found to have been 
wholly in the wrong. 

Complainant charged accused under sections 500 
and 606 of the Penal Code. Tho accused was con- 
viotedou the former and<jioquitted on the latter 


tl9l8 

charge and the complainant was ordered to pay 
compcusatioii to the accused, on the ground that the 
charge of criminal intimidation was frivolous or 
vexatious: 

Held, that tho provisions of section 260 of tho 
Criminal Procedure Code did not apply to such a 
state of facts, unless tho accused was discharged or 
acquitted altogether. 

Criminal revision from an order of the 
Magistrate, First Class, Azamgarh. 

Mr. Iqbal Ahmad, for the Applicant. 

Mr. Peary Lai Banerji, for the Opposite 
Party. 

JUDGMENT. — Raja Ram Singh was tried 
at one trial by a Magistrate of the First 
Class on two charges framed under section 
50d and section 500 of the Indian Penal 
Code. He was acquitted on the former and 
convicted on the latter charge. The com- 
plainant Muhammad Ali Khan has been 
ordered to pay a oompensaion of Rs. 25 to 
Raja Ram Singh, on the ground that the 
charge of criminal intimidation was frivolous 
or vexatious. The question I have to de- 
termine is whether this order is legal in 
view of the fact that Raja Ram Singh was 
convicted on one of the two charges against 
him. I must take it that the complainant ’s 
case was that the two ofEenoes in question 
were committed in the course of one series 
of acts so connected together as to form 
the same transaction, otherwise they would 
have been separately charged and tried se- 
parately, The provisions of section 250 of 
the Code of Criminal Procedure will not 
apply to .such a state of facts, unless 
the Magistrate who tried the case dis- 
charges or acquits the accused altogether. 
The section speaks of " the case ” as a 
whole, and oantemplates a trial or inquiry end- 
ing in the unquali6ed acquittal or disoharge 
of the accused. A complainant who, having 
a genuine grievance, wilfully exaggerates or 
distorts the same in order to aggravate thaoase 
against the accused is liable, in the discretion 
of the trial Court, to be prosecuted for any 
offence against the Indian Penal Code which 
he may have committed; but the policy of the 
Legislature seems to be to limit the summary 
jurisdiction of the Court under section 250 
of the Criminal Procedure Code to simple 
oases in which the complainant is found to 
have been wholly in the wrong. There is 
authority for this view in the case of Muhti 
Bewa V. Jhotu Santra (1). I think that case 

(1) 24 C. 63; 1 C. W. N. 17; 12 Ind. Deo. (n. s.) 

700 . 
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was rightly decided and that it covers the 
facts now before me. 

I set aside the order directing Mnfaam* 
mad AH Khan to pay Bs. 25 as compensa- 
tion. The money, if paid, will be refunded. 

Order set aside* 


OUDH JUDICIAL OOMMISSIONEB’S 
COURT. 

Criminal Revision No. 12S op 1917. 

August 22, 1917. 

Vresent Mr. Lindsay, J. 0. 

KAYAMUDDIN— Applicant 
versus 

DWARKA AND AKOTHBu— O pposite Party. 

CriminaL Pr:icedurc Code (Act r of 1898^, «. 7 (2; — 
Notijication declaring boundary hettreen iwo dUtriefs^ 
conutruciion of — Tranajer of eme-^Dinitrici Mngistrnlef 
poV'Cr (>/, to traniifer case oufstde district. 

A notification issued under Hootion 7 (2), Crimiiia) 
Procoduro Code, declared that for tho purposes of 
crimiDal jurisdiction the deep stream of a river 
running between two C()nt('rminous districts was to 
bo considered tbo boundary l>etweeu those districts; 

Heidf that the intention of the notification was not 
to define the boundary between the two districts as 
on the date of the notification, but to declare that 
until a further notification was made the boundary 
line between tho two districts was to bo tlic deep 
stream of the river ns found at any jiarticular timo. 
[p. 1008, col. 1.] 

There is no authority which enahles one District 
Magistrate to transfer a case for trial to another 
District Magistrate, [p. lOOS, col. 2.] 

Criminal revision against the order of the 
Dlstriot Magistrate, Bara Danki, dated the 
29th June 1917. 

The Hon’ble Pandit Jagat Narain Mulla 
and Babu Ajit Prasad^ for the Applioant. 

Mr. J7. 0. for the Opposite Party. 

JUDGMENT. — These two applications in 
revtnion are directed against two orders, 
one passed by the District Magistrate of 
Bara Banki and the other by the District 
Magistrate of Gonda. The facts of the 
case may be briefly stated as follows. It 
is said that on the 5th of June last a 
riot took place between persons connected 
with two estates, namely, the estate of 
Bamnagar in the Bara Banki district and 
the Kamiar estate which is situated in 
the Gonda district. These two estates are 


divided by the river Gogra. The applicants 
in the two oases now before me are the 
persons who belong to the Bamnagar party. 
The riot is said to have taken place on a 
piece of alluvial land situated in the bed 
of the river Gogra. The Bamnagar party, 
some of whoiDi it is said, sustained grievous 
harts, reported the occurrence at the Thana 
of Bamnagar. The Police of this Thana 
investigated into the complaint and the 
result was that the other party belonging 
to the Kamiar estate was sent up for 
trial. Meantime the Kamiar party bad 
made a complaint to the Gonda Police, who 
investigated their case and ordered the 
Bamnagar party to be sent up for trial in 
the Gonda district on a charge of riot. 
When the case of the present applicants 
was brought before the Sub-Divisional 
Magistrate in Bara Banki, a plea was raised 
that be had no jurisdiction to deal with 
it inasmuch as the ofFenoe bad been com- 
mitted within the boundaries of the Gonda 
district. This plea was based upon the 
fact that a notiGoation had been issued 
by the Local Government under section 7 
(2) of the Code of Criminal Procedure on 
the 1st of December 1914. By this notifica- 
tion it was declared that for i he purposes 
of criminal jurisdiction the deep stream 
of the river Gogra is to be considered the 
boundary between the districts of Gonda 
and Bara Banki. It was represented to 
the Magistrate that the spot where this 
riot had been committed was to the north 
of the deep eiream of the river Gogra and 
this fact indeed seemi to have been ad- 
mitted by both parties. The learned Counsel 
who has argued the case before me on 
behalf of the applicants has told me that 
he does not dispute this proposition. The 
Sub- Divisional Magistrate then addressed a 
sort of demi-official note to the District 
Magistrate, pointing out that he had no 
jurisdiction to deal with the case and 
suggesting that the ctbs should be transferred 
to the Gjnda district. Upon this note 
the District Magistrate recorded a remark 
to the effect that the case would be 
transferred. After this the Sub-Divisional 
Magistrate had an order recorded on the 
order-sheet declaring that he bad no 
jurisdiction to deal with the case. The 
Police papers then seem to have been 
forwarded to tbe Diatriot Magistrate of 
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Qonda. The 1 vtter officer havinj? the papers 
before him refused to proceed any further 
with the matter on the ground that 
the offence having been committed in the 
Gonda district, the Bara Binki Police had 
no jurisdiction to make an investigation 
into the offence. lie, therefore, directed the 
papers to be deposited and told the Ram- 
nagar party that if they wished to proceed 
they ehould file their oiraplaint before a 
competent Magistrate in the Gonda District. 
The proceedings throughout seem to have 
been some a- hat irregular. I do not know 
of any authority which enables one District 
Magistrate to transfer a case for trial to 
another District Magistrate. As for the 
order passed by the District Magistrate, 
Gonda, it has been argued that section 156 
of the Code of Criminal Prooeduro lays 
down that the District Magistrate of Gonda 
had no jurisdiction to call in question the 
propriety of the proceedings taken by the 
Bara Banki Police, although it turned out 
that those proceedings had, as a matter of 
law, been taken without jurisdiction. I 
think ill the circumstances the proper course 
for the District Magistrate of Gonda, after 
be had received the Police papers, was to 
take cognizance of the offence and direct 
the trial of the persons against whom the 
Police had made a report. So far as the 
notification, which 1 have referred to above, 
is concerned, it has been argued before me 
on the authority of a ruling of the Cihatta 
High Court reported as FunarUi iVirain 
Singh v. Rum Sarup Riy < l) that the notifica- 
tion only defines the boundary between 
the two districts as on the date of ihe 
notification. But altliough the Calcutta 
Court favours this view I am unable to 
accept it. It appears to me that the 
intention of the notification was to declare 
that until a further notification ^as made 
the boundary line between the two districts 
for purposes of criminal jurisdiction was 
to be the deep stream of the river Gogra. 
I have no doubt, therefore, on the facts as 
they have been admitted that this riot did take 
place within the limits of the Gonda district. 
Again it was argued that in view of the pro- 
visions of section 179 of the Code of Criminal 
Procedure the oase against the Kamiar 
people was cognizable in the Bara Banki 
(1) 25 0. 858} 2 0. W. N. 577; 13 lud Dec. (n. s ) 
559. 


district, and stress has been laid in particular 
upon Illustration (6) appended to this section. 
It is said that because some of the Bam- 
nagar people sustained grievous hurts, the 
consequence of the offence ensued in the 
Bara Banki district within the meaning of 
section 179. 1 am very doubtful whether 

this argument can be entertained, for Illustra- 
tion (h) appears to me to refer to the 
causing of that particular kind of grievous 
hurt which is mentioned as the 8th kind 
of grievous hurt in section 320 of the 
Indian Penal Code. 1 am informed that 
the grievous injuries committed in the 
course of this riot on some of the Bam- 
nagar people amounted at once to grievous 
hurt and do not belong to that particular class 
of grievous hurt which is only established after 
it is proved that the person who has suffered 
the injuries has been unable for a period 
of more than 20 days to follow his ordinary 
pursuits. I think the correct view is that 
the offence under investigation was com- 
mitted in the Gonda district and ought 
ordinarily to be tried there. It has, however, 
been represented to me by the learned 
Counsel for the applicants that in any case 
it is advisable that this Court should make 
an order of transfer to another district and 
should give directions that both parties 
should be put on their trial. There is a 
great deal, I think, to be said in favour of 
this argument. It is obvious that if the 
Ramnagar party follow the direction given 
by the District Magistrate of Gonda and 
lodge a complaint in that district, it will 
cceasio 1 some difficulty if the complaint is 
referred to the G >ijda Police for investigation. 
As things stand, the Police of this latter 
district are committed to the theory that 
the party in fault was the Ramnagar and 
not the Kamiar party. After a careful 
consideration of the facts 1 am satisfied 
that it will be in the interests of justice 
for me to make an order transferring both 
cases for trial to the district of Bahraich. 
The District Magistrate will make the cases 
over for trial to a competent Court. Both 
parties should be put on their trial in 
accordance with the result of the investiga- 
tions made by the Gonda and Bara Bank! 
Police respectively. I order accordingly. 

Forum changed. 


END OF VOliUME XLV. 
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1831 —X. See llKurLATioN. 

Admission of Pleiuler on point of laii\ u'hether 
hindiny on party, 

Wherw ill a Ruit to obtain n ro-sofctlo»neut tho 

of tiie plaintiff to obtain a fresh lease was con* 
ceded by the defendant’s IMeader in the trial Court! 

Held, that it mran competent to the defendant’s 
Pleader to in tlio Appelhite Court tint the 

plaiiitiflf was not eiitirled to a rev settlement as a 
mutter of us an oiroiinous udinissioii by a 

Pleader on a point of law i.s of no effect and does not 
preclude a party from cluiiuinjf his lo^ul rights 
. in the Appellate Court. C JSecrktarv ok State fok 

India r. SJiui>Ko.sAn .Tana, 27 C. L. J. 447 983 

— — ■ in Rolenama mltMifuently set atthlef evident 

tiary value of. 

All adnimsion by a party to a suit in the written 
statement and the aolenama by wliich the suit is com- 
promised does not lose its evidentiary value on the 
solenama being set aside at the instance of other 
parties. C Nkamat-u.n-Nkssa Bini v. Golam Pan- 
CHATON Kazi, 22 C. W. N. 512; 27 0. L. J. 602 601 

Adverse possession muier wiii 749 
Affra Tenancy Act (II of 1901). s. lO 

SS.20, 21 

' SSa 1 56f 1 58 — SmiV for assesHntent of rent^ 
^whether falU under a, 1 56— Jurisdiction of jdeveh ue 
Courts. 

In a suit under section 156 of the Agra Tenancy 
Act for the assessineut of rent of certain land in 
the occupancy tenancy of the defendant wlio had re- 
fused to pay rent, the lower Appellate Court held that 
the plaintiff was not entitled to any remedy under 
Chapter X of the Agra Tenancy Act, on the ground 
that the chapter was headed “BesuinpLiou of rent-free 
grants:” 

Held, (1) that reliance could not be placed upon the 
**headings” of chapters or descriptions given of 
sectioiiB in the margin of the same, especially in the 
case of the Agra TViiancy Act, which could not be 
said to be a model of good drafting; 

(2) that the suit did not fall outside the scope of 
section 156 of .the Agra Tenancy Act. A Ajnasi 

Kuar V. Fayau Singh 534 

S. 158 534 

AliahaDad Hig*!! court Rules (Civil) 
for Suborainate Courts, Cli, XXi, 

rr» 21 f 25'-'J*hun/ returned for prcaenUiiion to 
proj^r Coui't — Pleader's feCf calculation of, basis of. 
plaintiff filed a suit in the Subordinate .Judge’s 
Court. The defendant pleaded that the Court had 
no jurisdiction to try the suit. This issue wafl taken 
up first at the request of the plaintiff and decided in 
favour of the defendant. The Court ordered the 
plaint to be returned and awarded the defendant his 
costs. In drawing up the decree the Pleader’s fee 
was calculated at 6 per cent, according to rule 21 
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Allahabad Hlah Court Rules (Civil) 

for Subordinate Courts— ooncia. 

of Chapter XXI of the General Rules (Civilj for tlie 
Subordinate Courts: 

Held, that the suit having been decided on con- 
test and on the merits of the contest so far as that 
contest wont, rule 21 applied to the case and the fee 
was properly calculated. A Gauri Sahai v, A. C. 
Bahrek, 16 A. L. J. 426 935 

Ch. XXI, r. 25 985 

Appeal (Civil) I, 133, 177, 408, 

594, 725 

. I. , I . Appellate decree, whether supersedes oHyinal 
decree which it uj}irms. 

When an appeal has been decided, the original 
decree becomes merged in the appellate decree and 
ftu* piirpo.ses of o.tecution as for purposes of amend* 
nient tho appellate decree, even when it merely 
affirms tho original decree, is to lie taken as em- 
bodying and superseding that decixu^. C Bepin 
Briiaui Skn V. Krishna Briiari Srn 246 

■ ■ ■ Decree for posttessutn and remand for ascer* 
tainment of mesne profits — CourUfee payable on 
appeal. 

Plaintiff’s suit fur possession and mesne profits 
was dismissed by the first Court. On appeal, the 
lower Appellate Court held that the plaintiff was 
entitled to possession and sent hack the case to 
the first Court for ascertainment of mesne profits and 
for passing a decree: 

Held, (1) that the lower Appellate Court in fact 
reversed tlic decree of tlio first Court and should 
have passed a decn*o for possc^ssion in favour of 
the plaintiff and sent the case to the first Court for 
enquiry as to mesne profits; 

(2) t-hat the order of the lower Appellato Court 
must be considered as a decree in favour of the 
plaintiff and tlie defendant’s appeal against it must 
bo considered as an apy>eal against an appellate 
decree and mii.st bear Court-fee accordingly. Pat 
IlAGiiuNATii Das r. Jiiaki Singh, 3 ?. L. J. 99 too 

— — by legal representative of deceased party — 

Procedure. 

A legal representative of a deceased party is not 
entitled to appeal as such legal representative with- 
out first obtaining an order . of tho Court bringing 
him on to the record in that capacity. A Banaksi 
Das SiiKODAKBHAN Das Shastri, 16 A. L. J. r94 

451 

presentation of, to wrong Court, whether 

savcB limitation 489 

■■ — Biyhl of appeal, when can be eutercised. 

In order to entitle a person to appeal, he must be 
a party to the suit in which he seeks to appeal 
ngainst a decree and he must he a person aggrieved 
by the decree. 

Plaintiffs sued for a declaration that an alienation 
of ancestral land made by their father shall nut 
affect their reversionary rights. It appeared that 
one AT. had already brought a suit for pre-emption of 
the land and on the present suit being tiled he was 
made a dofondaut at his own request, both suits 
were tried together and the plain! iff’s suii was 
decreed and JT.’s suit was dismissed. K. appealed in 
both oases and succeeded. Tho plaintiffs filed a 
second appeal; 

Held, that inasmuch as JT. was a party to tlie 
declai’atory suit and had a rig[ht of pre-emption 



GBNBRAt 


1011 


Vol. XLV] 

Appeal (Civil) — concld. 

which ho was seeking to enforce and was aggrio vred 
by the decree granted to the jilaintiffs tliai the sale 
should not affect their reversionary rights after 
the death of the vendor, ho had a right to appeal. P 
Faujoov Kasah Din, 81 P. W. B. 1918 181 

AppCAlSi consoUdatiun of — Appellate Court, power 
of — Ontisaion of prayer for connolidation in lower 
Coiirtf effect of — Civil Procedure Code (Act K of 

1908;, s. 151. 

An Appellate Court has inlierent power to con- 
solidate appeals, though it is not conferred by 
Statute, and Courts can, if iiecessaiy, invoke the 
provisions of sctioii 151, Civil Procedure Code, for the 
purpose. 

Courts should, however, consider whether there is a 
fit case for consolidation having regard to the loss of 
rev'eiiue in Court-foes by allowing consolidation. 

The absence of a request for consolidation in tbe 
lower Court does not bar consolidation in appeal 
where the award w^as split up in the lower Court 
without notice to or knowledge of the party, lYI 
'Venou Naihu i*. 1)ki*i’ty Collbctok ok MAni'RA 
Division, 34 M. h. J. 279 468 

AppCcll (second) — Appellate Court, whcilirr 
can interfere? with finding 65 

JTaZstf case set up hy hoik parlies — Procedure, 
Where according to the finding of the first Appel- 
late Court both the plaintiff and the defendant have 
set lip a false (jasc, the way in which the Uigli Court 
ought to deal with the matter in second appeal is to 
decide tlie case upon tlic facets which have been 
found by the lower Appellate Court, ii respective of 
the original cases respectively made by the ]»arties in 
their pleadings. C Harsiiankar Ojha r. Gouki 
Shankar, 22 C. W. N. 149 795 

■ ■ ■ ' ■ Finding of fad based on conJcctHrCf whether 

binding — Sfiits^ several ^ tried together. 

A finding of fact based not on the evidence but on 
surmise and conjecture is open to question in second 
appeal. C Dharupad Chandra KorAEY v. Harinath 
giNOHA Hot, 27 C. L. J. 663; 22 C. W. N. 826 660 

— — Finding of fact based on conjecture, whetlwr 

final— Punjab Te^wnx:y Act (XVI of 1887J, s. 69 — 
Succession to occupancy holding. 

In deciding the question of succession to an 
occupancy holding under section 69 of the Pun jab 
Tenancy ^Vet conjecture must not be allowed to take 
the place of legal proof. 

Where, therefore, in a suit in which the plaintiffs 
claim to succeed to an occupancy holding on the 
ground that they are the collaterals of the deceased 
tenant, tlie findings of fact arrived at by the lower 
Appellate Court are based on conjectures, they arc not 
judicial findings and cannot be accepted as final in 
second appeal. P Sultan Ahmad v. Pa la, 102 P. W. 
B. 1918 800 

■ , whether niaintaiiuiblo whom Court exercises 

discretion as to the? award of costs iu arbitraiw 
manner 948 

■ I ' — Negligence, wilful, whether question of law or 
of fact. 

In a case where wilful negligence is alleged, the 
question whether there is any evideuoo at all to go 


Appeal (second) —concld. 

to the Jury is a question of law, but if there is such 
ovideuce, the question whether w’ilfnl negligence 
has been established, is a question of fact. Where 
there is evidence to go to the Jury, the High Court 
will not interfere with the finding of fact whether 
there was or was not wilful negligence. PSlt East 
Indian Railway Co. r. Jaoo Ram, 4 P. L. W. ^9; 
(1918) Pat. J78 197 

Point not taken in lower Courts or in Chief 

Court, whether can be given effect to. 

A point of law, whicli is patent upon the record 
but w'hich is not raised either in t ho lower Courts or 
in the Chief Court, can be given effect to by the 
Chief Court suo wotu in second appeal. P Allah 
Din r. Fatkh Din, 31 P. R. 1918; 64 P. W. R. 1918; 
27P. LR. 1918 10 1 


Audi alteram partem » applicability of. 

There is no exception to the rule audi alteram 
partem, unless such an exception is made by legis- 
lation. N ViTHOBA c. Seoo 882 


Autrefois acquit, )>ioa of 261 

Awardy oral, on voluntary submission, nature of— 
Allocation of hypothecation bond to a party — Suit on 
bond, maintainability of -'Title, whether conferred hy 
award — Execution of further conx^cyanccs, whether 
necessary —Rf'gistrat ion, want of, effect of. 

A suit on a hypothecation bond allotted to the 
liolder by an oral award of arbitrators passed on a 
voluntary submission is maintainable without the 
execution of further instruments following on the 
award. 

An award may bo oral and it is as binding on the 
parties as a written award. 

Per Seshagiri Aiyar, J . — An award by arbitrators is 
as binding in its nature as a judgment of Court and 
a right of suit accrues to a party to whom a bond is 
allowed by virtue of such award. 

An oral award may also bo enforced as an oral 
partition which is effective without writing or regis- 
tration. 

Per Napier, ,7.— The only method by which an 
award can be made efficacious for process by tbe 
Court is by making the submission a rule of CoUrt, 
and unless this is done, and enforcement can be had 
under the procossual law, it cannot be said to ()perate 
as a judgment of Court. Even if it is equivalent 
to a judgment for some purposes, in the sense that 
it may have the same effect in barring suits, it is 
not a judgment in any real nioaning of the word, far 
less is it a decree. 

An oral award can, how^over, pass title without any 
further action by the parties on any other footing, as, 
by the Bubmiasiou, the arbitrators are constituted the 
parties’ agoiits for the purpose of doing such things 
as arc specifically or by implication embodied in the 
terms of tbe submission. IVI Amir Bim v. Abokiam, 
84M. L.J. 184 813 

BenamI transaction — Mo rtgage — Taint eii 

origin of money lent, effect of— Fraud, intended but 
not effected- -Suit, maintainability of, hy real hemfi- 
ciary. 

Where a mortgage was taken henami with money 
having a tainted origin in tbe name of N. for a fraudu* 
lent purpose for plaintiff’s benefit, but the fraud wa| 
not effected: 



1012 


INDIAN OASES. Ktm 


Benami transaction— conoid. 

Ueldf per Wallis ^ C. J. — That tlie plaintiff could 
sue to otiforoe the mortf^a^e as the fraud content- 
plated ^as not, in fact, effected 

Fer. Oldfieldf J . — That the suit was maintainable, 
]M>wever tainted was tlic origin of the money lent, and 
that no farther proof was necessary for the claim 
than that the ostensible mortgagee had the funds, 
whatoTor their origin, and invested iheiu for plaint- 
iff’s benefit in a manner which was innocent in 
itself. IVI Hajaoopalaoiiak i\ Sukdaram Chetty, 

M. L. J. 696 333 

Benamldar, Vihether can sue for -posBCSHoti of 
immoveable property, 

A hevamiihir is not competent to maintain a suit 
for possession of immoveable property. Pat 
GUTAN DhAXQEK V. OoNPAK 794 

Benmi Alluvion and Diluvion Re- 
auTatlon (XI of 1825), s. 4, sub-8. 4 

—Alluvion and diluvion 929 

Bensral Court of Wards Act (IX B. 
C.of 1879), 8.54 — JVo^nv’, sen ice of — Pro. 

cedurc. 

Section 64 of the liongiil Court of Wards Act 
requires that notices should be served upon the 
Manager of a Ward's estate througli the Collector uml 
any notice served otherwise is void. Pat Janki 
Kueb V, Banwamallk IUmanalmeab, 3 P. L. W. 2IH 

404 

Benaal Estates Partition Act (V B. 

C. of 1897), SS. 10, 1 1. 12 895 

Benaal Lasdlord and Tenant 
Procedure Act (VIII of 1869), ss. 
59,64, 65 — Non. transferable holdinyy whether 
can he sold in execution of decree for rent in District 
•/ Sylhet, 

111 execution of a decree for rent in a case in the 
District of Sylhet gov’oriied by the provisions of 
Bengal Act Vlll of 1869, whether the decree is a 
decree for the co-sharor landlord’s share of rent oi a 
decree for the whole rent due on the holding which 
is non-traiisferable, the holding cannot be sohl under 
iho provisions of section 69 or section 04 or 65 of the 
Act. C Alok CiiAKi) Pal v. Jaluram Namasut, 22 0. 
W. N. 663 762 

88, 64« 65 762 

Benfiral Land Revenue Sales Act 
(XI of 1859), s. 52 ^Permanent tenure sold 
at revenue sale — How la, whether ajfected by sale. 
Within a resumed khas mahil there was a mm- 
osat taluk (t. c., permanent toiiiire, of >vliich the last 
settlement had taken place in 1908. Under this 
nim^vsat taluk iliere had existed a hotoln from 1883. 
The nirn-osat taluk was sold in 1912 at a revenue sale 
under Act XI of 1859: 

Heldf that the sale of the niin-Dsat taluk did not 
affect the hotcla which had been in cxistoricc from 
before the last settlement of the nim^osat taluk, C 
SRiSTlDHAR OhOSE KeDARESWAK BiSWAS 892 

Bengal, N.-W. P. and Assam Civil 
Courts Act (XII of 1887), s. 21 (a) 

Suit valued at more than Rs, 6,00 J — Ap^teal pre. 
f erred to District Judge-- Juri sdietion^ Consent of 
parties^ whether confers jurisdiction— Object ion^ when 
to be taken. 


Bengral, N.-W. P. and Assam Civil 

Courts Act— concld. 

A suit for recovery of money on the basis of a 
mortgage valued nt more than Hs. 5,0t0 w'as institut- 
ed in the Court of the Subordinate Judge who decreed 
i( ex parte and dismissed an application by the 
dcfendniit for re-heariiig under Order IX, rule 13, 
Civil Procedure Code. The defendant prc'ferred an 
appeal to the District Judge agaiiist tho order dis- 
missing hia application under Order IX, rule 3. The 
parties did not raise any objection as to the juris- 
diction of the District Judge, wdio decreed the appeal: 

Held, (1> that under section 21, clause (a) of the 
Bengal, N.-W. P. and Assam Civil CoiirtB Act, the 
District Judge had no Jurisdiction to entertain the 
appeal and his order was a nullity ; 

(2) that tho fact that the plaintiff did not raise 
any objection as to jurisdiction in the iippcal did not 
estop him from raising it before the High Court, 
inasmuch as whore there is an inherent want of 
jiirisdiidion, the consent of pnrti(?8 cannot confer 
jurisdiction and ubjeetiori can be taken at any tiling 
Pat Baciult SiNiin r, Usur Ali, 4 P. L. W. 445 

920 

Bensral Patnl Taluks Reffulatfon 
(VIII of I819),s. 14, proceedings under^ 
Money paid to stop salCf whether yecoverahlc — Collect 
tor, juncers of. 

In )>rocecdings under section 14 of tho Bengal 
Futiii Taluks Kcgulution, 1819, the Collector acts not 
in a judicial but in a miniitorml capacity. Those 
w’ho pay money under such proceedings arc not to 
the same position as poi;8ons who pay a chum brought 
against them in im ordinary suit w'hich they have 
a full ojiporiunity of resisting and who, not having 
availed thcmselvea of such opportunity then, are 
debanvd from doing so hereafter. Whether or not 
he contests f lic chiini, n talukdur to stop a sale 
under section 14 has to deposit tlie full amount 
claimed and sucli de])osit does not )>niclude him 
from thereafter raising the question of title in an 
ordinary suit. PC Joyti Prashad Singh I)E(» 
Bahadur r. Kumud Nath, 16 A. L. J. 669; 6 P. L. W. 
64; (1918; M.W.N. 441; 24 M. L. T. 66; 28 C. L. J. 
166; 8 L. W. 186 827 

Bengal Regulation XVII of 1806, s. 

8 — Mortijage by tmy of ccnililivnal sale - Foreclumre, 
proceedings — Notice^ service of — Evidence — Redemp* 
lion. 

In order to prove that the equity of redemption 
of a mortgage by way of conditional sale has 
licon extinguished by proceedings taken under sec- 
tion 8 of Regulation XVII of 1806, tho mortgagee 
must establish that lie caused the mortgagor or his 
legal representative to be served with a copy 
of his own written applicatfon for foreclosure and 
also with a notice or perwana under the seal and 
official signature of the District Judge, warning 
him that tho mortgage would be finally foreclosed 
in tho event of liis failing to redeem within a 
period of one year. 

The records of tlie proccodiiigs taken under the 
Bcgulation cannot be accepted as prima facie proof 
of the fact of service of notice. A Bam Baban Bai 
r. Har 8bwak Dube 4M 
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Bengal Regulation XVII of 1805- 

OOQCld. 

>■ I S« S -^Mortgage by way of conditional sale — 

Mortgagor continuing in poHaession after deJauXt — 
Adverse posHettsion-^ Force lonare proceediuyH — Suit 
for poHseccion by mortgagee — Limit ntion. 

In the case of a inortg’age by way of conditional 
solo whore, under the toruis of the mortgage -deed, 
the mortgagee is oncitled to ponaession of tlio mort- 
gaged property witiiuut hist taking out foreclosuru 
proceedings the riglit tu possosHiou of the mortgagor 
determines on the date of default but when? under 
the deed, the mortgagee as such has no right to 
possession, the right tt> possession of the mortgagor 
does not determine and bis possession does not 
become adverse until the foreclosure proceedings 
have bcioti peri'oeted and the j'car of grace has expinsd. 

A mortgage-doed by way of conditional sale dated 
the 28th Juno 1898 provided that the mortgage 
money shall be paid after three years attd in case of 
default the mortgagee shall be at liberty to take 
possession by issuing foreclosure notice un<h?r Regula- 
tion XVll of 1806 but that if he did not elect to do 
BO, the mortgagor would i;oiitinuc to pay him iiit«'rest 
until the mortgage was rudceinad. The mortgagor 
made default and on the l7th of June 1913 the mort- 
gagee gave him notice of foreclosure, whicdi was 
Ber>’od on the 7th of Septeniher 1913 ho that the year 
of grace expired on the 7th of Hepteniber 1914, The 
mortgagee then brought a suit f(u- |[ios8csHiuit as 
owner on the 9th of l*’ebrusu*y 1915: 

Heldt (O that the mortgage having continued even 
after the date of default, the iiiortgagor’K right to 
possession did not c]et(*rmme and his pos8e5ision did 
not begin to bo adverse to the mortgagee till the 
expiry of the year of grace, so that the suit was not 
barred by time under Articlo 144 of the Limitation 
Act) 

(«) that Article J3> of the Limitation Act had no 
application to the case. 

Rroceedings under Regulation XVII d 1806 arc 
purely ministerial ])ruceeding8 devised to give 
warning to the mortgagor of the i m pending disuppenr- 
anoe of his right to redeem the mortgage and avoid a 
conditional sale, and cannot in themselves conferany 
new period of limitation on a claim wdiich otherwise 
w'ould bo barred by time. P Ratan Das v. Gi-ran, 
52 r. W. R. 1918; 25 K L. R. 1918 563 

Bengal Regrulatlon XI of 18259 s. 4 

(I) --Alluvion — Accretion when can he claimed htj 
owner of adjoining land — Bonndanj line, original 
ascertainable^ effect of, 

Plaintiff sued for possession of some land, on the 
ground that it had formed contiguous to his tields by 
alluvial deposits in the bed of the river which 
adjoined his occupancy holding. 'I'he accretirm.M took 
place ill successive steps in four years. It was 
contended for the defeiidaiits that the laud could not 
b 3 claimed by the plaintiff inasmuch as the Bengal 
Regulation XI of 1825, section 4, did not apply to the 
case, the aooessiun not having accrued by gradual, 
slow and imperceptible means: 

Ileldf that the pluinliff must Muceeed, us the only 
requirement in soctiou 4 of the Bengal Regulation 
is that the accretion should be gradual, not that it 
should be slow and imperceptible. All accessions 
by gradual alluvion are {treated alike irrespoctivo 
of the rate of fornation. 
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Benaral Rearulatfon XI of 1825— conoid 

The fact that the original boundary was known oi 
ascertainable docs not render the law of accrotion 
inapplicable. N QoviMDiuo v. Ganpathi, 14 N. L. 

K. 97 425 

Ben^I Revenue Sales Act (XI B. C> 
of 7859). s. 37 — “ protected interests** — Benga I 
Tenancy Act (VllI B. C, of 1886^, h, Settled 
raiyat holding land at fixed rate of rent under perrna- 
nent Icase^ whether can acquire right of occupancy, 
(Vmtract or no contract, every raiyat who is a set- 
tled raiyat of a villugc and obtains a raiyati interest 
in other lands in that village acquires a right of 
occupancy in tho.se other lands. Consequently, a 
eettled raiyat of a village holding land within the 
village under the terras of a pormnneiit lease at a 
fixed rate of runt has a riglit of occupancy in the 
land which is not aiimilled by a sale for arrears 
of revenue of the cstato comprising the village. C 
Lakhi Ciiaran Saha v, Mokak Am, 27 C. L. J. 293 

25 

Bengal Tenancy Act (VIII of 1885), 

S8. 5, 104 H — Landlord and tenant^ Tenant, 
status of — Tenure or raiyati intercst~^S. 104 ii, scope 
of, suit under. 

Tlio mere fact that a tenant has sub-lot his 
land is not decisive of tlie (piesMon, whether ho is 
a tenure-holder or a raiyat. 

The test to be applied to dotormine the status of 
a tenant i.s the purpose for which the right of 
tenancy was originally ac(|uired. 

The statutory prosiimption under sub-section 5 
of section 6 of tiio Bengal Tenancy Act has no 
application when tlio terniH of the original grant 
of a tenancy are known. 

In cuKt's 'ivhere the origin of the tenancy is 
unknown or where tJit* terms of the grant are 
atnbiguoiis, the mode of user of the land and tho 
evidence of the subsequent conduct of tho parties 
may furnish a valuable clue to determine the 
original purpose of the tenancy. 

Jn a suit under section lOlH, Bengal Tenancy 
Act, it is not suflicieiit for the Court to hold that 
the entry in th(^ .scttleinc'iit rent roll as to the status 
or the rent is erroneous. The Court must affi'Pma- 
tivcly determine the exact conditions and incidents 
of tho tenancy as also tho rent to be settled on 
such liasis. 

Whore an omnLmmnh, which sanctioned the entry 
of the tmiiint on tho land demised, recited that 
the mauzas as mentioned, therein w'ero settled with 
the tenant for bringing them under cultivation and 
directed him to extirpate wild beasts and by 
clearing out judgles and raising embankments at his 
own expense to carry on cultivation and tillage and 
enjoy the crops Mieroof, and the regular lease which 
follorved did not indicate any intoiiion to alter 
the nature of the tenancy, bat authorised tho grantee 
to coiitinuo to enjoy tho profits of the land by 
bringing it under cMiltivatioii either by himself or by 
making settlement with tenants for a term of 
nineteen years at a progressive rate of rent; 

Held, that notwitbstnndiiig the land settled 
exceeded 2000 highas in area the settlement was of 
ii raiyati holding and not of a tenure. C Secretary 
OF State for India v, Dioamrab Nanda, 27 0. L. J. 
334 43 
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Bengal Tenancy Act— contd. 

__ s« S’^Tenu,rcMder or raiyal, teift of-— Area 
exceeding 100 bigKua— PivsampfiflH that tenant in 
te^mre-holder ^Purpose for irhich lease w grj,nted — 
Cultivation by sub-lessee. 

Fixity of rout is no criUsrion for do termination of 
the quostion wliether a person is a tenure-holder or 
a raiyat^ for a tenure may be held at a fixed rent 
equally with a raiyati holding. 

In determining the status of a tenant, viz., whether 
he is a tenure-holder or a raiyat, two elements hare 
to he borne in mind, first, the purpose for which the 
laud was acquired, aud, secondly, the extent of tho 
tenure or holding. 

Defendant was assiguco of a lease of over lOd 
highas of laud granted by plaintiff’s predecessor for 
cultivation, without any restriction as ti» the agency 
to be employed iu such cultivation: 

Held, that under the circumstances of the case 
tho prosuniption arising under sub-sectiou (6) of 
section 6 of the Bengal Tonnney Act that the tenant 
was a tenure-holder and not a raiyat, since the Jirca 
exceeded 100 higluis, was not rebutted by proof of 
tho purpose for wliicli the right of tenancy “was 
originally acquired. P C Dkiienpra Nath D.is i*. 
Binui»HBNi)RA Mansinoh Bharamakbar Roy, 6 P. h. 
Yfm !• 27 C. L. J. 543; 22 C. W. N. 674; 16 A. I#. J. 522; 
23 ’ M*. L. T. 884; (1918) M. W. N. 379, 20 Bom. L. K. 
743; 36 M.L.J.2.4 411 

S. 21 .25 

8.22 — Lease of share in joint propnetary 

right — No specific plot mentioned in lease for cnltiva- 

tioti, Tenure-hol(Ur^Occnjpan€u right, acquisition of, 

by lessee— PaH proprietor^ whether can create ryoti 
right. . 

^here a lease is executed in respect of a certain 
share in a Zemindari and no specific land is men- 
tioned in tlie lease which the lessee lias to cultivate, 
the lease creates only a tenure. 

A tenure-holder cannot acquire a right of occu- 
pancy in the lands comprised in his ijura or farm 
while holding tho village as an ijaradar or a 
fanner. 

In order to determiiio whether Uio right confer- 
red by a lease is that of a tenure-holdor under the 
Bengal Tenancy Act, the iutention of the parties 
has to be looked into. The principal object of giv- 
ing the lease of an entire village or a share theroin 
is to enable the lessee to collect rents from tenants. 
The fact tliat the lessee may bring under cultivation 
some lauds in tho villiige will not alter the character 
of tho tenure created by the lease. There can be 
no lease for the purpose of cultivation in a village 
where no lands to be cultivated are specified in tho 

lease. . ^ 

A lessor, who is a part proprietor in nii ijinai.* or 
Joint village, has no right to create any right in 
respect of any specific lands in the village to the 
prejudice of tho other co-proprietors without thoir 
consent. 

A co-proprietor 111 a callage cannot acquire any 
oocupaucy or non- occupancy right in tho village. 
Par Stonkwigg v. Dwakka Singh, 4P. L.W. 428 

706 

“AyrccmcMf,” meaning vf^ Tender 

of agreement, hoio to he made— Notice accompanying 
agreement, whether necemty. 


Benflral Tenancy Act— contd. 

The word “agreement” in section 46 of tho 
Bengal Tenancy Act does not moan an agreement 
strictly so called but means an agreement which the 
landlord proposes that the tenant should e.\ecato. 

What the landlord has got to do under the section 
is to tender a document containing the terms of tho 
proposed agreement, but it is not necessary that a 
notice to tho tenant should accomp.'iny tho document. 

Where a landlord filed in Court under section 46 
of tho Bengal Tenancy Act the draft of a proposed 
agreomont duly stamped, but tho Court, thinking it 
safer not to part with tho stamfKid dcKmtuent, served 
on tho tenant an ideiitieal copy but without a stamp 
on it along with a notice: 

Held, that there was perfectly good tender of tho 
agreement as required by section 4(> of the Bengal 
Tenancy Act, even though tho notice w-as not in 
aecordaiicc with tlie terms of the Act us there is 
nothing in see tion 46 which requires a notico to be 
6 f 3 rvod along with the agreement. C 1'oht Canning 
AND Lano Improykmknt Co Ltd v. Navan Cha.ndra 
Paraaiamk, 22 C. w. N. 658; 2S C. L. J. 87 234 

— Ss 49f whether applies to raiyat with 

right of f-'micr-raiyal, whettwrenn acquir 

right of occHjHincy. 

An under- can by usages or custom obtain a 
right of occupancy. 

Section 49 of tho Hongnl Touaney Act cannot 
apply to an undvtr-raiyat wh(» has got a right of 
occupancy. C GoPAk MANOAii v. Tapax Sankhaki, 
28 C. L. .1. 84 545 

8. 52 -A dditional rent for excess land, mit 

for — Burden of proof — Conduct oj one defeftdant, 
whetfwr affects others. 

iu a suit under section 62 of the Bengal Tenancy 
Act for additional rent, tho biirilcii of proving an 
increase in “area for which rent has been previously 
paid” is on tho landlord. S pen king generally, he may 
discharge tho burden iu two ways : — 

(1) By proving that the tenaut is in possession of 
excess laud outsido the boiiiidariotf of land originally 
settled with him, for instance, land obtained by 
encroachment or alliirial incromeut. 

(2) By proving that at the original settlement of 
the land rent was fixod at a rate per higha or other 
nnit of measiireineiit or at differential rates aifcord- 
ing to the quality of tho land and so forth and 
that in fact and substance tho agreement was that 
th3 tenant should pay at that rata or at those rates 
for all th;i land of which ho was put in possession 
according to its true area, and by further proving 
that tho existing rent is less than the rent payable 
under such agrocineni. 

The rent might be a consolidated rent, even if it was 
calculated at so much per measured or estimated 
higha. Tho quostion would depend on the true 
intention of tlio parties, to bo gathered in the 
absence of a written instrument from all the circum- 
stances. Where, however, it is proved that the tenant 
is holding land outside and beyond the original 
boundaries, tho quostion as to tho rent being a 
consolidated rent cannot well arise except possibly 
in connection with land gained by alluvion. 

Whci'u several suits instituted by tho landlord for 
additional rout under section 62 of the Ben^l 
Tenancy Act against several tenants were tried 
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together without objection by the tenanta-defendants, 
and one of the latter did not produce the chiita 
which was in his poBBeBsioii: 

Held, that as the evidence given, bo far bb it was 
general in its character, applied to all the suits and 
all the defendants or sets of dcfeiidaiitB were 
sailing in the samo boat, and none of them diKSociated 
himself from the defendant who did not produce the 
chitta or at any rate displayed any anxiety to forego 
any advantage that might accrue from his conduct, 
they were all aliko affected bj" his conduct in the 
suit. 

In a suit under section 62 nf the Dengal Tenancy 
Act for additional rent for excess area when the 
landlord proves the existence of an excess area, a 
case is made out for the increase of rent which must 
be met by the tenants. C Diiul’cao Cuanora 
Kolky Hakinath SiNOHA Roy, 27 C. L. J* 22 
C. W. N. 826 660 

SS« 52. 195 — Patnidar, wheiher ran 

apply jor ahateinent of rent, 

A patnidar is entitled to make an application under 
section 52 of the Bengal Tenancy Act for abatement 
of re^t. Section 196 of the Act does not prevent 
section 52 from applying to the case of a patnidar, 
C Rakjit SiNHA V. A HOUR Rahim Khan Ciiownnuitv 

1 90 

S. 67 — Tjandlord and tenant — Iniereiit on 

rent, date of accrual of. 

Under the Bengal Tenancy Act iucerest on i-ent 
accrues, not from (he nxpirntioii of the dates on 
which the instalmcuts are payable according l.o 
the kistii stipulated in the contract of lease, but 
from the o.'cpirntioii of the quarters of the agiicuU 
tiiral year in which the iubialments fall due. C 
SRISII CllANUBA UAV f. .lADl'SATlI KUKOU 532 

S8. 76, 155 — Ijiindlurd and timanf — 

Improrement, wlint in - Divellimj kousc, erect hn of, by 
tenant. 

The clausoH which specify what constitutes 
improvements within the meaning of section 70 of 
the Bengal Tenancy Act are not exhaustive. 

A tenant is entitled to effect on liis holding any 
improvoment which would add to the value of tlie 
holding. 

The fact that a tenant has a house in an adjacent 
mouza does not deprive him of his right to erect upon 
hia occupancy holding another house for the purpose 
of making a residence for himself and his family. 
Pat Mauai'EO Bai V SiiKOGDLAM Mahto, 2 P. L. J. 

634 332 

83.88,188 •^Divtsion of holding — liecognu 

( tion of divinion hy landlord-^ B^nt receipt gtven by 
gumashta, whether binding on landlord— “Burden oj 
proof— Express consent in writing^ meaning of— 
{ Contract of division hettveen co-sharer and tenant, 
whether binding on entire body of Inndlords-Dutribu- 
. (ion oj rent, recognition of- Estoppel. 

The mere acknowledgment of receipt of rent less 
than the total jama, without any indication that it is 
in respect of a portion only of the holding, cannot 
constitute a consent to a divisioii of the holding 
within the meaning of section b8 of the Bengal 
Tenancy Act even whtn continued over a number 
of years; but if it should clearly appear on the face 
of the receipt itself that the rent is paid in respect 


of a particular portion only of the holding this may 
be Builicient acknowledgment to bind the landlord. 

Where a landlord repudiates tlie authority of a 
gomashta to give a receipt which recognises the 
sub-division of a tenure or holding, the onus of proof 
is ordinarily upon the landlord inasmuch as the 
relations between himself and his servant are a 
matter peculiarly within his knowledge under section 
106 of the Evidence Act, 

The “express consent in writing** required by 
section 88 of the Bengal Tenancy Act may be given 
by means of n rent receipt, and in caoh case the 
adequacy of the consent must bo gathered from all 
the circumstances. A rocie])t showing the area of 
the transferred portion and the rent paid therefor 
should be sufficient to constitute express consent 
within the meaning nf the fieetion. 

Hcction 88 of the Bengal Tenancy Act wafers to a 
solo landlord or the entire IkhIv of joint landlords 
where there tire more landlords than one. A division 
which does not bind the whole body of landlords 
does not come within the scope of the section. 

There is no provision in the Bengal Tenancy Act 
which requires a liiMcllord to recognize a distribution 
of rent. The landlord is authorised to do so, but 
the authority is derived not from the Act but unde 
the general law as an incident to the ownership of 
property. Pat Srikjshi’N Prasad v, Jeohasi Kdeb 
4 V. L. W. 316; (1918) PAT. 210 294 


ss. 102 (dd), 106 — SatY under 

K. 106 — Dispute between neighbouring prt*prieto?'s — 
Question for determination. 

In a suit under the provisions of section 106, 

Bengal Tenancy Act, tn amend a Record of Rights 
in winch the dispute is l)etween two neighbouring 
proprietors, and which comes within the provisions 
of section 102 ufd), the only question between those 
rival proprietors that can be gone into, is the question 
as to which of them was in possession of the land 
ill f(nestion at the date of the fiunl publication of the 
Record of Rights. C Mahakaj Bhadcr Singh v, 
Biiaowan Das 781 

— — S. I03B 65 

S. 104H 43 

s. 106 781 

— S. I 16- Khudkasht, ivhether zerait. 

Ehudhisht does not necessarily mean zeraif or 
private laiiils of the propiietor within the meaning 
of section 1 16 of the Bengal Tenancy Act, Pat 
DeoNATH Misba r. Amar SiNcm * 418 

S. 148 Av suit under, form of~“ Suit hy 

co-sharer landlord for separate share of rent, or in 
the altrenatiie for total rent, nature of— Decree, form 
of. 


Co-sharer landlords, who by arrangement with the 
tenants collect their shares separately and liave in 
previous years brought separate suits for recovery of 
their dues, are competent to sue jointly for the total 
amount duo to them under the terms of the original 
lease, which can be enforced by all the co-sharers 
together without the consent of the tenants. But if 
a plaintiff seeks to avail him self of the special pro* 
visions of section 148A of the Bengal Tenancy Act, 
he must in his plaint seek to recover the entire 
armovnt dtie to himself and his co*sharers. 
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A oo-Bharer landlord sued for ronk and alleged, in 
the first paragraph of the plaint, that he had separate- 
ly collected his share of the rent from tlie tenant- 
defendant in previous years. In the scjcond para- 
};raph lie stated that lie had doiiiaiided his separate 
share of the rent from the tenant hut to no avail. 
He added, in the third paragraph, that he was not 
aware whether liis co-slmrers twhuiii he joined as 
defendants) had separately realised their shares of 
the rent In the first clause of the fourth paragrajdi 
he prayed that a decree might be made in liis favour 
for his share of the rent; then followed a second 
alternative clause to the effect that if it was found 
that the tenant had not paid the rent due U» his co- 
sharers, he might be granted leave to amend the 
plaint so as to secure a decree for the entire sum: 

Uiddy that this was not a suit contemplated by 
section* US A of the Bengal Tenancy Act. 

The natiu'O of the decree t(» be made in the suit 
depends upon its true character. 11 it is a suit for 
the share of the rent recoverable by the plaintiff 
separately by reason of the fact tliat lie has oii 
previous occasions collected that share of the rent 
separately from Ids co-sharers, the decree will be a 
money decree if, ou the other hand, it is a decree in 
a suit properly framed under section 148 A, the 

decree will operate as a rent ilecree capable of execu- 
tion under the special procedure prescribed by. the 
Bengal Tenancy Act. C Baika.ntha Natu Hen v, 
Ramapati Chatteujek, 27 C. h . J. 101 767 

S. 155 332 

181 ^JagiVy uheiher service ten ure. 

The words *'Jayir khudkasht land’* do not necessarily 
mean a service tenure within the meaning of section 
181 of tlie Bengal Tenancy Act, P£lt Deonatu 
Misua V, Amau HlNOH 418 

S. 188 294 

s. 195 190 

— Sch. 1I1( Art. 3— of 

tenant by landlord — Limitaiion for suit to recover 
j)Ossession of holdtng— lltu-oynitum of ryot* s interest 
in holding, effect of. 

After the dispossession of a ryot by some of the 
co-sharor landlords, his right to redeem the holding 
was recognised by the Court in a mortgage suit by 
another of the co-sharer landlords: 

Held, that such recognition by the Court did not 
extend the period of two years’ limitation which the 
raiyat had under Article 3, Schedule III, of the Bengal 
Tenancy Act for bringing a suit for recovery of 
possession of the holding. C Giaisu Chandra Mitra 
V, GlKlHALA Deiif 937 

Art. 6 712 

Bombay Bhafirdari and Narvadari 
Act(V ^m. of 1862), 8. 3 — Aivard divide 

inf recognised sub-division of Bhag, vulidaty of. 

An award the result of which would be to effect 
further division in a certain recognised siib-divisioii 
•f a Bliag is void under section 3 of the Bombay 
Bhagdari and Narvadari Act. 

The substance and offoct of the transaction is what 
must bo looked to for the purpose of determining, 
whether it is within the mischief which the liCgis- 
latore had in view in passing the Bombay Bhagdari 
and Narvadari Act. If the transaction clearly 
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Bombay Bhaardarl and Narvadari 

Act ^concld. 

amounts to an alienation of an unrecognised jub* 
division of a share in a narvcb, its real nature cannot 
bo disguised by calling it a compromise. B Nagar 
Kashi TATih v. Bai Dhuli, 20 Bom. L B. 342 577 

Bombay District Municipalities 
Act (III Bom. of 1901)* ss. 113, 122 

-—Bye-laws of Surat City Municipality, Ch. XIV, 
Bey-lnw ID (3), whether ultra \ives— Municipality, 
power of, to charge fees for shop-bourds projecting 
over public stiect. 

Under section 1 13 of the Bombay District Muni- 
cipalities Act it is open to a Municipality to prescrilie 
the extent, to which and the conditions under which 
shop-boards may be allowed to project over public 
stivets. Bye law 10, sub-cluiiso (3 ’, of Chapter XIV 
of the Bye laws frayied by the Snrat City Muni- 
cipality.. iluTofore, wliicb provides that projections 
over public stri'cts may be permitted on payment of 
a prescribed fee is not ultra vires of the Miiiiioipa- 
Hty. B Naoind.as Chhajmldas r. Emperor, 20 Bom, 
L R. asd; 19 Cr. L. J. 599 503 

s. 122 503 

Bombay District Police Act (Bom. 

IV of 1890), s. 43 —District Magistrate, 

order by, under s. 43 — Revision- - High. Court, power 
of interference of. 

All order passed by a District Magistrate under 
section 43 of the Bombay District Police Act is an 
executive order and not the order of an inferior 
Criaiinal Court, and consequently cannot be inter- 
fered with by the High Court in revision even though 
it is ultra vires. 

The aggrievinl party has in siudi a case a remedy 
under sections 13 (2) and 50 of the Bombay District 
Police Act by petition to the Commissioner. 

A District Magistrate lias no jurisdiction to eject 
any person from property under section 43 of the 
Bombay Distrirt Police Act witliout first taking 
toiuporarv possession himself and his order of eject- 
ment or exclusion can only operate for tlie period of 
his iemfioniry possession S Dharmibai v. Emperor, 
] 1 S. L. R 113; 19 Cr. L. J. 588 396 

Bombay Land Revenue Code (Bom. 

V of 1879), s. 74 492 

s. 76 492 

203- KxecuHve order of lievenue OJficer 

— Appeal, right of, by aggrieved person not party to 
inquiry — Bombay Revenue Jurisdiction Act fX of 
1870 ), 8. 10. 

Under sockioii 201 of the Bombay Laud Revenue 
Code, the right of appeal against an executive 
order of a Ro venue (itficer is vested in every person 
aggrieved by the order, irrespective of his being a 
party to the inquiry wherein the order- was passed. 
S Mulcuand Tilokchand t). Muradali, 11 S. L. B. 

124 335 

Bombay Revenue Jurisdiction Act 
(X of 1876), S. 10 335 

Buddhist Ecclesiastical Law, qite»tion» 

of, decision o/^Vinaya — Atthagatha. 

Questions of Buddhist Ecclesiastical Law which 
cornu before the Civil Courts must be determined 
not merely by the canonical text of the Vinaya, i. e., 
the Palidaw, but the Atthagatha and other oommen- 
tarioB must also be considered and the prorisions of 
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Buddhist Eccleslastclal Miw— ooncid. 

the Dhaminathat8 should also ha taken into account 
as throwing a valuable light on the established custom 
of the country. L B U Avvbatha v U Tiiu Dathana 

923 

Buddhist Law, Burmese— 

Divorend 'looman^ whether can adopt. 

Under the Ihiddhist Law as regards the power to 
adopt, a woman who is divorceil from her husband 
and has dividcMi the joint property w'itli him is in the 
same position as a single woman. 

An adoption is to a great extent a matter of inten* 
tion and where an attempted adoption by a married 
woman causes a divorce between her and her husband 
but the intention to adopt continues after the divorce 
and full (iff(^ct is given to it, there is a good adoption 
without any formal ileclaration. L B Auno Ma 
Khaino r. Ma Ah Lon, 9 L. B. li. 163 737 

Divorce — Sev.ond marriage^ without chwf 

ivife's conaent, whether entitles chief wife to divorce. 
The chief wife of a Lurmose Luddhist may objc?ct 
to her husband taking a second wife, and may claim 
a divorce if he does so w’ithout her consent. Her 
right, however, is subject to certain exceptions men- 
tioned in sections 2lVh 232, li65 — 67 and 311 of the 
Digest, wherein the husband is allowed to take a 
second wife when the first wife is liarrenui has borne 
only female children, or is sulTeriug from certain 
diseases. 

In the case of such a divorce the property should 
bo partitioned as in the case of divorce by mutual 
consent. L B Mauni; Umf. v. Ma Skin 953 
— — Marriage oj minor girl *~Co7isent of fat her ^ 
whether neccfnnarg. 

There cannot be a valid marriage of a minor 
Burmese Buddhist girl witliout her father’s express 
consent. L B Maltng La Uan v. Ma Tin 831 
—-'Religious gift, whether recjuircs registration 

926 

Burden of proof 294* 550. 8B8 
Bye-laws of Surat City munici- 
pality 503 

Carrla^ra of goods— Non-deUvery of goods, 
action for —Landing agent or carrier, liability of — 
Privity of contract— Limitation Act (IX. of 1908/, 
Sch. I, Art. 31, applicability of. 

In the case of continuous carriers the authorities 
establish 0) when goods have to bo carried 

with the aid of different transport agencies in order 
to arrive at the destination to which they are booked, 
the carrier with whom the contract is made at one 
end is, in the absence of any contract limiting his 
liability to his own transport system, liable for the 
loss or destruction of the goods on portions beyond his 
own system or in consequence of acts or default of per- 
sons other than his own servants; (2) that in the 
absence of a contract to the contrary, the consignor 
cannot hold the company with whom he does net 
contract liable for damages when all that can be 
complained of is non-feasance, though such company 
may be liable in tort for breach of duty arising from 
the mere fact tliat it has undertaken the liability of 
carrying goods or property belonging to another; 
(8) when there is an a^einont between two oom- 
panies the effect of which is to constitute one com- 


Carrlasre of fifootf 8— conoid. 

pany 1 he agent of the other and the traffic is carried 
for the joint benefit of both the companies, either 
company may bo sued at the option of the consignor 
The ^carrier* in its general sense means a person or 
company who undertakes to transport the goods of 
another person from one place to another for hire. 

Article 31 of the Limitation Act is not restricted 
in its application to common carriers. It applies to 
carriers who come within the above definition. 
IVI Mylappa Cuettiab r. British Steam Navigation 
Go. Ltd., .34 M. L. J. 55.3; 8 L. !¥. 46 4^ 

Railway Company, whether bound to re^weigh 

goodft and give certificate of shortage^Oon8ignee*$ 
refuaal to take delivery— Damage to goods after 
refusal, liability for, 

A Kail way Company is not bound to re- weigh the 
goods and give a certificate of shortage on the 
demand of tlie consignee. If the consignee refuses 
to take delivery on the Couipauy declining to re- 
weigh the goods and give a certificate of shortage, 
the goods remain at his risk so that any deterioration 
or damage caused to the goods after the date of his 
refusal to take deliviyy falls on him. C Jagan Nath 
Mauwari V. East Indian Railway Company, 22 C. 
W. N. (^2 933 

C. P. Court of Wards Act (XXIV of 
1899), s. 16(2), (b), interpretation of — Con- 
tract by guardian, not for benefit of minor, whether 
can be sjwcHicnlly enforced. 

The words “for the preservation a]|i benefit of such 
property’’ in section 16 (2) (6) ^^he Court of 
Wards Act should bo interpreted in the light of 
the usual powers of guardians to bind the cstatos of 
minors. 

No decree for specific porforniaiicc of an agreement 
for transfer made by his guardian should be passed 
against a minor unless the Court is quite certain 
that the agreement was for the benefit of the minor 
and that it would bo for his benefit that it should be 
enforced. N Puranlal v. Yenkatrao Uujar 192 

C. P. Land Revenue Act (XVlll of 
1881), s. 39 470 

— — SS. 82. 83. 39 — Bveurd of Bights, 

whether complete before notification under section 
39 — Ejectmemt, suit for, against recorded tenant— 
Burden of proof 470 

C. P. Tenancy Act (XI of 1898), s. 70 

669 

— — S« 94f scope oj — Dispossession by nonm 
InmhuTdar-mortgagec ^Limitation for suit. 

One K. who was the owner of a IS-annas 4-pies 
share in a village mortgaged the share on 18th 
February 1S95 with the defendant who obtained a 
sale decree and put the mortgaged property to sale 
and having himself purchased it obtained poBsessiom 
thereof in 1939. The plaintiff who was the owner 
of the remaining share, had already sold it to B, on 
7th May 1907. The plaintiff filed the present suit 
on 4tb May 1912 to recover possession of the land 
on the ground that by the transfer of his 2.anna8 
S-pies share he became an occupancy tenant of the 
village sir and ordinary tenant of the khudkashU 
It was contended for the defendant that the right 
of tho plaintiff as an occupancy tenant, if any, had 
become extinguished under sections 35 (4) and 94 of 
the C. P. Tenancy Act 
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c. P. Tenancy Act«-ccmcid. 

Held^ that as tlio defendant took possession ^ in 
1909 qtUL mortgagee and not qua lamhardary section 
94 of the C. P. Tenancy Act, which has refeitjnce only 
to relations between landlords and tenants, did not 
api)ly to the case. N Bhikamchani) Gokalcuano ^ 
llAEPlUSAD 184' 

S. 97 Jurisdiction of Civil Courts — Suit 

between landlord and tenant — Person other than 
landlord joined as co-defendant. 

The policy of the C. P. Tenancy Act, as 
declared by section 97 of the Act is that all 
questions concerning the right of a tenant as such of 
an agricultural holding wliich arise out of the 
relationship of tenant and landlord should, cxccspt so 
far as appeals arc concerned, be tried by a Judge 
who is also a Kevenuc Olliccr. 

The more fact that some one who is not a landlord 
is joined as n co-defendant in a suit between a 
landlord and tenant docs not take away tlio opera- 
tion of section 97 of the C. P. Tenancy Act and 
such a suit is triable only by a Judge who is also a 
Revenue Ollicer. N Kama v. Biiajanlal Cuantan- 

I4AL 

Chota Naerpur Encumbered 
Estates Act (Vl of 1876)9 apiiUcahHify 
off to hnviovcaldc property outside L hofa Naypnr. 
The Chota Nagpur Encumbered Estates Act, 
187H, has no aijplication to immoveable |)ropf3rty 
outside the limits of Chota Nagpur. P C Joyti 
Prasad SiNon Deo Bahadur c. Kumud Nath, 16 A. 
L.J. 5t9| 6 P. L. W. 64; (1918) M. W.N. 441; 24 M. L. 
T. 66j 28 C. L. J. 165; 8 L. W. 186 827 

Chota Naerpur Tenancy Act (VI B. 
C. of 1908), S8. 4, 689 139 - JVodlian, 

whether tena 7 it~^ 8 uit for ejectment of prodhan — 
Jurisdiciion^Estoppelf whet tier cures want 0/ 
jurisdiction. 

The holder of a prodhan i pattah is not in the 
position either of u non-occupancy raiyat or of an 
occupancy raiyat. Ho is in the position of a 
quasi service tenure-holder, that is, he is a tenure- 
holder of a kind but not one within the definition 
of the Ckota Nagpur Tenancy Act. 

There is no provision in the Chota Nagjmr 
Tenancy Act to justify a Court, constituted to hear 
suits under that Act, to eject a tenure -holder. 

Section 139 (6) of the Chota Nagpur Tenancy 
Act gives jurisdiction to the Deputy Commissioner 
to deal wdth disputes as between parties cluiining 
the office of prodhan coupled with ])o.'>scssion of 
land attached to such office? in a civil pi-oceoding 
between })artios other than landlord and tenant, 
which would otherwise be apparently outside the 
scope of the Act. 

A suit to eject a prodhan does not fall within 
the provisions of this sub-scction nor is it covered 
by sub-section 18) of section 139. The Deputy 
Commissioner has, therefore, no jurisdiction under 
the Chota Nagpur Tenancy Act to hear such a 
suit. 

In oases where there is an inherent absence of 
jurisdiction no subsequent action or conduct of 
the parties can validate the proceedings. Pat Tata 
Iron and Steel Co., Ltd. v. Hauuunatu Mahto, 

139 


Christian Marrlagre Act (XV of 

1 872)f SSa 3f Professing Christian religion^ 

meaning of---Actf scope of^S. 68 , applicability of^ 

Christian marrying according to Hindu rites — Offence. 

Per KnoXf J . — '1 he Christian Marriage Act has to 
be so construed that no case bo held to fall within 
it wliich does not fall both within tlio reasonable 
meaning of its terms and within the spirit and scope 
of the enactment. No violence must bo done to its 
language in order to bring people within it, but 
rather care must be taken that no one is brought 
within it who is not within its express language. 

It i.** not competent to a Court to cRtorid the words 
of an enactment by construction. 

The interpretation to be plac(?d upon the words 
of section 1)8 of the Christian Marriage Act must be 
one which harmonises with the context and pro- 
motes in the fullest manner tlio policy and object 
of the Legislature. 

The word ‘means’ in Bcclion 3 of the Christian 
Marriage Act is an inclusive term and, therefore, no 
one excej)t a iicrson 'wiio professes the Christian 
religion, comes within the purview of section 08 of 
the Act. 

A person is not a ‘person professing the Chi istian 
religion’ within the meaning of Act XV of 1872, 
simply because ho is baptised as an infant, when bo 
lias no possibility of saying to tlie world wliat is the 
faith to which he bcloiig.s, nor can any importance 
bo attached to the fact that he attends a Christian 
school, I’he dressing as a Ciiristian, especially in 
the Bhangi class, is not conclusive on the point either. 

A person cannot be said to profess the Christian 
religion if at the time of his marriage be performs 
dein kapujo, 

Quterc . — Whether section 68 of Act XV of 1872 was 
intended to penalise marriages other than those 
intended to lie or purporting to be marriages under 
the Act . 

Per Wahhf J.— A person, who on the eve of his 
marriage resists all pressure* and persuasion to bn 
married as a Christian hy a Christinri ceremony and 
wdio, having hy birtli and connection other religious 
associations, deliberately decides to marry a sw'ceper 
according to sweeper rites and does public worship 
to Hindu gods in the presence of his relatives and 
friondH, is not ‘a person professing the Christian 
religion* within the meaning of section 3 of the 
Chrisiiun Marriage Act, 

The object of Act XV of 1872 is not to prevent 
people marrying as they wish, but to enable them 
to protect tJioinscIves and their posterity by a law- 
ful and binding marriage if they wish to be married 
as Christians. 

Tlioro is no express prohibition preventing a 
profossing Christian from doing violence to his faith 
and marrying a non-Christian by a non-Christian 
ceremony. 

Section 68 of the Christian Marriage Act does 
not make it criminal fur a profossing Christian to 
marry by a ceremony which is void under section 
4 of tho Act. 

It refers to a class of persons who solemnise or 
profess to solemnise a Christian marriage under tho 
Act not being authorized by section 5 to do so. A 
Maua Ram v. Emperor, 16 A. L. J. 414; 19 Cr. L. J. 

616 519 

8.68 519 
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City of Bombay Police Act (IV Bom. 

of 1902), 88. r06, 107 51 1 

Civil Procedure Code (Act XIV of 
1882), 8. 17, Exp. Ill 900 

8. 257 A 16 

ss. 313,315 109 

8. 335 — Court side — Resialance to possea^ 

sion by third p(irty~-Delivei'yt order Jor^ to purchaser^ 
without enquiry into merits^ e^eci of — Non-enforce^ 
ment of order ivithin statutory period^ ejffec* of - i^uii 
for possession — Title based on sale certificate^ u-he^ 
ther liable to question — Estoppel. 

An ortlcT uiidor section 335, Civil Procedure Code 
•f is filial, if no suit is instituted questioning 

its (jorrectiiess within a year, in the sense that it 
cannot be re-opeiiod after a year, that is, in cases 
wliere the order upliolds the auction- purchaser’s 
right to possession, if there is an application for 
delivery within the time allowed by law, the party" 
against whom the order is passed <\*innot lie heard to 
say that ho will not deliver possession as he has a 
bettor title. But whore the order is unexecuted and 
the resistor remains in possession, lie is not estopped 
from pleading, in defence to a suit for possession, 
that tlie plaintiff has no title to recover. 

The Civil Procedure Code of 1908 does not 
provide for the investigation of the claim of an 
objector who does not derive title under the judg- 
ment-debtor. The provi.sion to that effeot in section 
335 of Act XIV of 1882 ha.s iiotheoii reproduced in 
the new Code. M YAMA.rAriA SANJKVunr r. Nakka 
Yrnkadc, 23 M. li. T. 233 24 

S.6I7 201 

Civil Procedure Code (Act V of 
1908), SS. 2 (2), 47, 109 (a)— to 

liis Majesty in Council Docrec'y meanhaj of — 
Execution^ determuuition of question in, iclujt her final 
order or decree — Remand, order of, whidher appeal- 
able to Hie Majesty in Council — Inlerlocufory order. 
Per Dawson Miller, C. A tlccision on a question 
relating to the execution, discharge or satisfaction 
of a decree and wliich is a matter in coiitrover.sy in 
the suit, must b(i doomed to bo iiicludod in tlie 
definition of a decree given in section 2 (2) of the 
Civil Procedure Code provided the judgment con- 
clusively determines the rights of tho parties in 
that matter. 

An order of remand can bo a snbjcct of appeal to 
His Ifajesty in Council provided tho question involv- 
ed in the order is a cardinal point in the case. 

Plaintiffs obtained an Order in Council for posses- 
sion of certain shares in a mahal. In tho meantime, 
however, the mahal had been partitioned and the 
plaintiffs had been allotted shares other than those 
for which they were suing. They prayed for execu- 
tion against the substituted shares but the nzoout- 
ing Court rojoctod their application on the ground 
that they could not ask for the ascertainment of 
the shares allotted to thorn in the execution depart- 
ment. On appeal, tho High Court directed the 
executing Court to hold tho necessary enquiries and 
to execute the order with roferenoo to tho substituted 
BhareB: 

Heldf that the order of the High Court conclii- 
Bively determined the rights of the parties in a 
matter whicjh went to the whole root of the proceed- 
ings and was, therefore, a decree within tho meaning 
of section 109 {a) of the Civil Pi’ooQdure Code. 
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Per Chapman^ J. — The order of tho High Court 
was an interlocutory order directing procedure and 
was, theTOfore, not a final order within tho meaning 
of section 109 fl) of tho Civil Procedure Code. 
Pat Bau Nath Gosnka v. Ramkshwab Singh, 
(1918) Pat. 81; 3 P. L. J. ?39; 5 P. L W. 46 192 

SS. 2 (2), 100, o. IX, r. 8 — Decree 

^Dismissal in presence of one of several plaintiffs, 
whether decree— Appeal, whether lies — Appeal, 
second, maintainability of. 

On a date fixed for the hearing of a case one of 
the plaintiffs appeared and made an application for 
adjournment. Tho Court rejected the application 
and on the same day passed the following order “No 
further step is taken. Tho case is dismissed with 
costs”: 

Held, that as one of the plaintiffs was present the 
order of dismissal amounted to a decree and was not 
one of dismissal for default and an appeal lay against 
it to the District Judge and from the latter’s order a 
second appoai lay to tlie High Court. Pat Jugeshar 
Rai V. Railal Bahaditu, 4 P. L. W. 366 189 

s. 2 (2), O. XVII, rr. 2, SSuit dis- 
missed for plaintiff's failure to produce evidence, 
whether decree or order. 

An application for adjournment on the part of the 
plaintiff having been refused, tho Court passed the 
following order: —“As there is no evidence on the side 
of the plaintiff and some of the defendants, and 
though other defendants are ready but adduce no 
evidence, let the suit bo dismissed:” 

Held, that tho order was a decree inasmuch as it 
was a iuial decision of the suit so far as tho Court 
was concerned. It was nonetheless so because 
the suit was dismissed in consequence of the plaintiff’s 
failure to produce evidence. C Pramotua Nath 
Saha v. Sashimukiii Dkbi 200 

s. 2 (I5)i Sch. 11, paras. 1,3— 

Arhilration — Hejcrcnce by Pleader, validity of — 
Pleader, authority of. 

The position of a Pleader is that of an agent in 
relation to his client and his power is, therefore, creat- 
ed entirely by tho vakalatnamah given to him by 
his client. 

A Pleader has no right to compromise on behalf 
of his client unless expressly authorised to do so; 
nor is he empowered to refer a matter to arbitration 
except by an express authority in that behalf. A 
vahalainumah in general terms is wholly insuflScient. 

The words “all the parties interested” in paragraph 1 
of Bchodulo II of the Civil Procedure Code mean that 
all the parties interested in the litigation only need 
be parties to tho application for reforonoo to arbitra- 
tion. 

It is a question of fact in each case as to who are 
the parties interested in the litigation. PSit Jaipal 
Tkwabit V . Taprswari Tkwaey 32 1 

' — — 8. 9, O. XXII, I*. 4 — Appeal and cross* 
objections by respondent— Death of respondent pend* 
ing appeal — Omissian of appellant to bring legal 
representative on record — Legal representative, appH. 
cation by, to he brought on record in memorandum of 
objections, effect of— Appeal, whether abates — Jurisdic* 
tion of Civil Courts. 

The omission by an appellant to bring on record the 
legal representative of a deceased respondent ^iU not 
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cause the abatement of the appeal if the latter, on 
Ilia own initiutivo, has brought himself on the record 
in the memorandum of croBS ohjections Jiled by the 
deceased. Tlio effect of the legal representative being 
added in the memorandum of objections is, in effect, 
to make him a party to the appeal. 

The appeal and memorandum of objections are not 
disconnected and independent proceedings, but are 
part of the same proceedings. 

Plaintiffs sued to establish their right to recite 
ptdbandarM or holy verses in a temple and in the 
prucQBBion of a temple deity and a certain rank or 
precedence in such procession. They also claimed 
an injunction restraining the 6th defendant from 
receiving the t^erihamif VLm\ being ranked above them. 
The Court dismiesed the suit as not being one of a 
civil nature, but disallowed 6ih defendant’s costs. 
Plaintiffs appealed and 6th defcuidant liletl cross- 
objections against the portion oftlio decree disallowing 
his costs. The 6th defendant died pending the dis- 
posal of the appeal and the plaintiff-appellant did 
not bring his logfal representative on record within 
the time allowed by law, but the latter brought liini- 
self on record in the memorandum of objections. The 
Appellate Court confirmed the Mtinsif’s decreer 
Held, (1) that the appeal did not abate by reason 
of appellant's omission to bring the deceased respond- 
ent’s representative on record, as he was on the 
record in the memorandum of objections which is 
Buhstantially the same proceeding as the ai)jieal; 

(2) that as there was no obligatory duty on plaint- 
iffs to roottc the prdbantlam, the suit was not 
cognizable by the Civil Court under section 9, Civil 
Procedure Code. Wl Vatiiiar Venkataciuhiar v. 
PoNAPPA Atticnoar, 7 L. W, 614 959 

8. 1 1 406, 975 

-S. 11,0. 11, r. 2, 0. XXIII, r. I- 

Res judicata — Diamiasal of suit on jdmdinf/s nithont 
deemon on menta, whelher operates as res judicata — 

* Withdrawal of suit, lea ve for, on payment of costs,* 
meaning of — Costs, payment of, whether condition 
precedent to grant of leave — Fower-of •attorney granted 
to mortgagee /w realization of diws to mortgagor — 
Suit for cancellation of pmver and accounts^ dismissal 
of — Fresh suit for redemption, maintainability of. 
Where a suit is dismissed on the pleadings with- 
out any decision being rendered on the merits, tliere 
is no bar of res judicata. 

Where leave to withdraw a suit is granted on pay- 
ment by the plaintiff of defendant’s costs, the 
payment of costs is not a condition prncedont to 
the institution of a fresh suit and non-payment 
will not disable the plaintiff from iiling a fresh 
suit. I 

Plaintiff executed a mortgage to one R. on 12th 
July 1892. On 8th July 1898 ho executed a power- 
of. attorney to R empowering H. to collect rents 
from plaintiff's tenants and appropriate the net 
income towards the mortgage -deed. Jn 1910 
plaintiff sued R. for cancellation of the power and 
for accounts. That suit was dismissed on the 
ground that plaintiff should have sued on the 
mortgage. Afterwards he tiled a suit on the 
Original Side of the High Court for cancellation 
of the power and for aocounts alleging that the 
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mortgage had become discharged. That suit was 
dismissed on the ground that it was bam'd as 
res judicata. On appeal, the Appellate Court per- 
mitted the plaintiff to withdraw the suit with 
lilKjrty to tile a fro.sli suit on payment of defend- 
ant’s costs. The plaintiff without paying the 
costs of that suit brought the present suit for 
redemption of the mortgage: 

Held, ( 1 ) that the suit was not barred as res judicata 
inasinufli us, in neither of the previous suits, was 
there any decision on the merits; 

(2) that, the non-iuiyiiient of costs in the second 
of the two prior suits was not a condition precedent 
to the or(h*r granting leave and did not bar the 
institution of the present suit; 

(8) that tin? suit w’as not barred under Order II, 
rule 2, Civil Procedure Ctide. IVI Dasakthv Naidu v . 
VaIiAi.a Kl'Maramull, 7 b. W, 557; tU)l8) M. W. N. 

427 969 

S. 11 — ^<^8 judicata — Krroucous decisw7} 

on question of law, whether res judicata. 

An orronoous decision on a qiu'stion of law between 
the parties to a suit may nevertheless amount to 
res judicata in a subsequent suit between the same 
parties. 

In n previous suit between ibe parties it W’as 
decided on an issue of law that the defendants were 
liable to piiy interest on arrears of rent. In a subse- 
quent suit for arrears of rent and interest the claim 
for interest was resisted on the ground that the 
defendants were thikadars and were, therefore, not 
liable under the provisions of section 14 1 of the 
Oudh Rent Act to pay interest on arrears: 

Held, that the matter, Imving Iwcu in issue in the 
former suit and having been heard and finally deter- 
mined, avus conclusive in the subHequent suit as to the 
liability of the ilefeiidunts to pay interest, even 
although the earlier decision avus a Avrong decision 
in law. O BiiAcavATi Prasao Sinoii r. Pakmesiiwar 
J)uTr, 5 O. L. J. le 252 

. — . — s. II — Kps judicata in execution proceed- 
rngs-^Objeciion not taken at one stage, whether can 
be taken at later .stage. 

An objection that a decree is barred by limitation 
cannot be lakeii in an execution proceeding if it 
w^as not taken in a previous execution proceeding 
Avhen it could and should have been raised, provided 
the judgment-debtor had boon properly served 
with notico of execution in tlie previous proceeding. 
The objection, for instance, would not bo res judicata 
as against a judgment- debtor who Avas a Ward of 
Court and who was not properly served with notice 
of the previous proceeding as required by section 
6t of the Bengal Court of Wards Act. Pat Janki 
K uxB V. Banwamalle Ramanattjiar, 3 P. L. W. 218 

S. I 1, O. IX, r. 13— Roi judioatar— 

Fraud — Suit to set aside decree obtained by fraud — 
(Question of fraud already considered in proceedings 
to set aside (ix parte decree, effect of. 

The decision on the question of fraud in a proceed- 
ing under Order TX, rule Civil Procedure Code, 
for setting aside an ex parte decree will opemto as 
res judicata on the question of fraud raised in a sub- 
Boqueiit suit between the same parties for setting 
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asido tho ex parte docroo in only so fur us that fraud 
consisted in tlio siipproBsion of service of.summons. C 
CiusDiuKUMSKttoyCiiowBUOBVo. Aswini 

Das 250 

Sa II — Rob judicata — Afortgaye ^Itedemp^ 
lion suit by <me co-mortgagor— •SuhHequeni suit by 
another co-mortgagor — Co-mortgagor suing to redeem 
sftare of mtrrt gaged propt^rty, 

A decree was passed in a suit for redemption l»y 
one of several oo-niortpigors, in which tlie other co- 
mortgagors woriJ impleaded as defendants. Tho 
decree directed that if tlie plaintiff failed to pay the 
money w'ithin a period of six raonthB the decree 
would become a nullity. It did not provide for 
redemption by thedefendants-cci-morigiigors in ease 
the plaintiff made default. The ])laintiff failed to 
comply with tho order of tho Court, and subse- 
quently soriio of the other co-moi-t.gugora brought 
a suit for redemption: 

Heldf that the suit was not baiTcd by the rule of 
res judicata inasmuch as tho plaintiffs in the subso- 
quent suit were not claiming under the plaintiff in 
the previous suit. O Hiiairon Rakiisii Singh v. 
Riohubansa Kunwar, fj O L. .1. 43 300 

— — SS> I 1|47 — Resjiidicaia -C/c/ZiVoccdaie 

Code {Act XIV of s. ml—i^artition tUcrce 

—Accounts^ whether can be chimed in execution— 
Reference, invalid, ojnnion c.tfn-et>sed in, whether 
bindi'hg on parties. 

In a suit for paitition the parties believed that 
some of the villages which wore the subject -matter 
of the suit could not be partitioned. A consent 
decree w'as passed under which some of tliose villages 
were h‘ff utid«»r the management of the plaintiff 
and others uiidor that of the defendant. The decree 
also contained the following direction: “Acenmnts 
should be rcmlered once in a year and that in the 
month iff April and tlie produce shall be divided 
according to tho shares at the time.” The jiarties had 
been steking acetmuta from eacli other year after 
year in execution: 

Held, that accounts could not be claimed in 
perpetuity in execution of a decree in evasion of 
the law of procedure and in evasion of the Court 
Foes Act. 

In tlu^ year 1U04 on tlie objection of one of the 
parties to render accounts, a n?ference wiia made to 
the Judicial Commis8ioii(?r in which he expwssed an 
opinion that it was too late to re-open the inter- 
pretation of the decree: 

Held, vl) that as tho reforonco was iiicom potent, 
uPder section 617 of the Code of Civil Procedure 
1«82, any opinion expressed upon such a reference 
could not operate as res judicata, nud did not nmoiint 
to au adjudication binding on tho Courts in subse- 
quent stages; 

(2) that oven if it was an adjudication the Court 
was not bound to perpetuate au error N Y KSHWANT- 
KAO V . Dattatraya Kiiisiina 20 1 

-- s« I I— Rob judicata —Pro forma d€f/c?«Za»t 
against whom no relief is claimed, inwition of. 

The decision in a case docs not operate as res 
judicata against a proforma defendant who w^as not 
a necessary party to the suit and who was impleaded 
not because any relief was claimed against him, but 
because ho might assist tho Court in the adjudication 
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of the claim against the real defendant. Pat 
SuaitiYE Missek V . Jogi Missir 318 

S. I I— Res judicata*— Re/tiMaZ of Court to 

decide issue. 

There can be no res judicata iiTider section 1 1 of 
the Civil Procedure Code unless tho issue was heard 
and hnully decided by the Court. 

The refusal of tho Court to determine an issue 
raised in a case does not operate as res judicata in a 
subsequent suit. Pat Diiakkswak Praha ji ^araIaX 
Singh v. Pookhab Panday, 4 P. L. W. 299; (1918) 
Pat. 152 326 

■■ ■■■ ■ — SS« 13 (b)f (d)f 44 — Foreign Court, 
judgment of — Execution in Jirifisk Jmlia — Mistake 
of law, effect of— Burden of proof, wrong view of, 
whether ^opposed, to natural just ire* 

A wrong view of a Foreign Court as to onus of 
proof wdll not have tl e effect of rendering its 
judgment one ‘not given on the merits’ within the 
iresaning of seclion 18 (6), Civil Proeoduro Code, or 
of rendering the ji.dgmeiit eiroiieuus on the face 
of it. 

A foreign judgment is not liable to bo vacated 
iiicroly on the ground of its containing a mistake 
:if Inw There Tmisf bn RomeMiing in the procedure 
anterior to the judgment which is repugnant to 
‘iiatiiml justice'. A mere incorrect view of law by a 
foreign fonrt will not give tho Hritish Indian Courts 
jurisdiction to say that the judgment is opposed to 
'natural justice* within the meaning of section 18 (d , 
Civil Procedure Code. M Rama Siiknoi t». Haliagna, 
34 M. L. J. 296; 41 M. 205 703 

88> I9f20»2l — Contract for supply of 

goftds— Goods not ordered sent with goods ordered — 
Return of goods not ordered by buyer— Claim for 
value of gotnls ordered and damages for negligent 
re-transmission of goods not ordered — Place of suing 
— Cause of action— Jurisdictions. 21, applicahilit g 
of, to usurpation of jurisdiction of foreign Courts. 
Dofendaiits, who were residents of Sagaram in 
the Mysore Btntc, uoiitructcd xiith the plaintiffs, 
residing at Kumbakonum in Rntisli India, fpr the 
supply of certain articles by tho latter. The 
plaintiffs sent the goods ordei-ed by the defendants 
along with goods not ordci-ed. The defendants 
having returned all the goods, the plaintiffs institut- 
od tho pi-csimt suit at Kumbakonam for tho value 
of the six iu*ticleB ordered and of the other articles 
also on the ground that they were negligently re- 
tninsmittod causing loss to the plaintiffs: 

Held, \ ) ) that the cause of action aroee at, and 
the suit was properly filed, at Kumbakonam in 
i*espoct of tho goods ordered, as the proposal by 
dotoiidants was impliedly accepted at that place; 

^2) that tho cause of action in respect of the 
other articles was distinct, and tho defendants' 
liability being for damages for alleged negligence, 
the cause of actjoii arose at Saguram and it was 
not competent for tho Kumbakonam Court to 
take cognizance of that portion of the claim; 

that section 21, Civil Procedure Code, did 
not apply to usurpation of the jurisdiction of a 
foreign Court. HI MiNJAPPA t'. KAJAflUPALACHABtAB, 
(1918) M. W. N. 878; 84 M. L. T. 9S 779 
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■■■■—■ ' S« 20 — Civil Procedure Code (Act XIV of 

s. 17, U1 — Cause of action — Place of 
suifig — Money payable on death in Lahore — Death 
occurring at another place ^ Jurisdict ion. 

Plaintiff’s mother who resided in Lahore became 
a member of the Punjab Mutual Hindu Family 
Keliei' Fund, Lahore, siie died at Lyallpur wliere 
the plaint ifl' resided, 'i’he Fund’s moneys which went 
to relievt? distress on tlie death of iiiemhers, were 
payable under the rules in Lahore. Tlie Fund also 
carried on business at Lyalli)ur thrauf?h mi agent. 
Plaintiff brought a suit to recover the moneys from 
the Fund at Lyallpur: 

Heldf that the Lyallpur Court had jurisdiction 
to hoar the suit against the Fund cm the grounds, (1) 
that the death of its member which 'was part of the 
cauBc of action occui red at Lyallpur, and (2) that the 
defeudaiit Fund carried on its businc^ss at Lyallpur 
through an agent. P Ponjaii Mitti ai. 11 in nr Family 
RKL1V.K Ki no, Lahouf. v. Sahoaui Ijal, 29 P. L. R. 
1918 900 

I 8* 2 1 1 applicability oi‘ 401 

8. 24,cl. (l)(b) (ID, O. XLVIl, 

I*, Z-^^Competent to try and dispose of the same,’ 
tneaning of — Jurisdiction oj Court territorial changes 
in — New Courts^ establishment of, with j urisdict ion 
over cases from specified daie-^liexnew, petition for, 
to Court €,iHircisiny } urisdictioii before establishment 
oj new Court^Tmnsfer to new Court, ‘power of 
District Judge to ^ New Court, whet Iwr *succ€ssor* of 
Court tvhich entertained ^^tition, ^Transfer, whether 
ultra virefu 

The Court'of a District Judge lias no power to 
transfer suits or petitions hied in a Court subordinate 
to it to another sulxjrdiuato Court newly established 
thereafter, which is only cunpowered to hear cases 
presented to it from a specified date after its 
establish nient. 

The latter Court is not a Court ‘competent to try 
and dispose of the sumo’ -within tlic ineaiiiiig of 
clause U) (b) (ii) of section 24, Civil Procedure Code, 
nor can it be i*cgarded as ‘successor* to the Court 
which originally entertained the suit or petition 
within the meaning of Order XLVIl, rule 2, Civil 
Procedure Code. 

The Subordinate Judge of Kuinbakonain issued 
notice, on a review petition presented to him, on 
lOtli November 1915, to the op])osite party to 
appear an 27th November 1915. The petition not 
having been disposed of on the latter date, the 
District Judge transferred the petition to a new 
Small Cause Court ostahlished at Kunibakonam on 
1st January 1916 with jurisdiction to try all Small 
Cause suits /rom that date: 

Meld, that the order of transfer wa-s ultra vires. 
M Vaithilingam C HETTY x \ Kaliaperumal Mudali, 
(1918) H. W. N. 291; 24 M. L. T. 82 I3 

8. 44 703 

8.47 192,201 

— II,— — 8, 47 — Defendant. emmerated teroagly 
described at party in decree, whether party to 
Separate suit, right of, 

A defendant, whose name appears in the decree 
without having been struck off previously from the 
record, is a party with respect to whom the prohibi- 
tion of a separate suit enacted in section 47 of the 


Civil Procedure Code applies, notwithstanding that 
he has been exonerated by the decree passed in the 
suit without an adjudication on the controversial ques- 
tions 1)0 tween him and the plaintiff. IVI Mki)1.>>'KTTi 
YkNKATASAMI V KirNCllALLA Cll I HAMliARAM, 23 M. L. 

T.206 671 

— — S- 47> O- XXIf r. Injunction, 

suit to enforce, tchether lies — O. XXl, r 32, rl. (5), 
whether applies tv mandatory and prohibitory injunc- 
tions — Limitation, wfiether applicable to application 
for enforcement of injunction. 

The enfonsement of an injutiction is a question 
relating to the execution, discharge or satisfaction of 
the decree by which the injunctiim w'hs granted; 
therefore, a separate suit for eid'orcemont of au 
injunction is prohibitiMl by softiiui47, Civil Procedure 
Code. 

The plaintiff brought a suit, against tho defend- 
ants for the demolition of a wall in so far as it 
was above the height limited by a pcnnancMit 
injunction awarded against the defendant by a 
decree iriudc in the plaintiff’s favour: 

Held, that the suit was nob inHiiitainablo and that 
the reinody of the plaintiff avus by an application 
for execution of the decree under rule 82, clause (5) 
of Order XXI, Civil Procedure Code. 

The expressioi: “the act required to be done" in 
clause (5) of rule 3^, Order XXI, Civil Proceed u re Code, 
means what has to be done to enforce the injiinclion. 

Tho pf)wer given by clause (2) of section 47, Civil 
Procedure Code, is a discretionary power which may 
not be exercised by the High Court in cc'riuin cases, 
Per liichaulson, J, (Peach croft, J. duhitante)—^{ huise 
(6 of rule 32, Order XXf, Civil Procedure Code, 
clearly applies to injunctions, both niaiulatory and 
prohibitory. C Sachi Prasad r. Xmae Nath Rai, 
27 C. L. J. 5t}6 864 

— — s. 47, O. XXI, n 96 — Sale in execu- 
tion of mortgage-decree — Properties not included in 
sale-certificate, delivery of, to purchaser^Suit by 
mortgagor for redelivery, maintainability of-'-Suit, 
vjhefher can be converted into application under s. 47. 
Where, under a sale held in execution of a mort- 
gage decree, lands not included in the sale certificate 
but which by mistake are assumed to bo so includ- 
ed are delivered to the purchaser, tho mortgagor 
cannot claim their re delivery by a separate suit. 
The question whether the lands so delivered arc 
correctly included in the sale certificate or liot can 
only be detorrained by the executing Court on an 
application under section 47, Civil Procedure Coda. 

An order directing delivery of possession to a 
purchaser under Order XXI, rule 96, Civil Procedure 
Code, is a judicial order. 

A suit cannot be treated as an execution applica- 
tion where tho effect of doing so would bo to pre- 
iiidice the defendant in his plea of limitation. 
M Kathirayasami Naickbr v. V. Bamabadka Naidh, 
35 M. L. J. 27 608 

- - ^ 43 494 

S« Limitation Act (IX of 1908), 8ch. J, 

Art. 182 (7) — Execution — Mortgage decree directing 
mortgaged properties to he sold andin case oJ deficiency 
balance to he realised from other pro pe Hies and per- 
sons of judgment-debtors — Limitation, commencemetki 
of. 
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A mortgage decree directed that the mortgaged 
properties should be sold and that if tiio sale- 
proceeds proved insufficient, the balance should be 
realised from the other properties and the persons 
of the judgment-debtors. An application for execu- 
tion of the latter part of the decree was made more 
than twelve joars after the date of the decree: 

Heldy{\) that under section 48 of the Civil Procedure 
Code time began to run from the date of the decree, 
and not from the d*ite when the mortgaged properties 
were sold and tliat the application was, therefore, 
barred by time; 

(2) that the direction in the decree was not a 
direction to pay nioney at a certain date within the 
meaning of clause (7) of Article 182 of Schedule I 
of the Limitation Act, as the date of the sale of tho 
mortgaged properties was not certain. P C Khulna 
Loan Comtany, Limited r. Jnankdra Natii Bosk, 22 
C. W. N. 14') 436 

* Sa 54 — Bcnynl Eataies Part it ion Act (V B, 

C. of 1897), 10, 11, 12 — Partition of revenue-pay- 

ing estate — Cioil Court decree for partition^ execution 
of — Collector^ power of — Partition^ whether can he 
I'e-operted, 

A Civil Court has jurisdic.tion to oxocute a decree 
for partition of a revenue-paying estate, provided 
that it docs not assume jurisdiction to partition the 
liability for the land revenue. In the event of a 
party applying to the Collector for a partition of tho 
land revenue after partition has l)ocn effected by 
tho Civil Court, it would be oj)en to the Collector 
to ro-consider the allotment of the shares granted in 
the Civil Court proceeding. 

There is no principle of law which enables a Civil 
Court to ro-opon a partition properly made under a 
Civil Court decree otherwise than by proceedings by 
way of review. The effect of the final decree of a 
Civil Court for partition is to put an end to tho co- 
tenancy and to vest in each person or group a sole 
estate in a spc’citie property or allotment. Tho law 
does not provide for a suit in the Civil Courts under 
which these separated estates can be divested and a 
co-tonancy re-creatod for tho purpose) of making a 
fresh partition. Pat Deiu Saran Sinqq v, Rajuans 
Nath Duhkv, (1918) Pat. 131; 5 P, L. W. 9 895 

s. 60 46 

— 8. 60 (C ) — Agra Tenancy Act (II oj 1901J, 
20, 21 — Occupaneg holding — Agriculturist-, home 
of, whether transferable ’^Execution. 

The house of an agriculturist is liable to sale in 
execution of a decree on foot of a mortgage made by 
him, when such house is not an appurtenance of his 
holding which ho is forbidden by law to transfer. A 
NiKBrIAY LaL KaLLIN 546 

88. 64, 73, O. XXI, r. 89 -^Sale in 

execution, setting aside of, effect of, on creditor claim- 
ing rateable distribution ^Decree-holder, whether 

can me attachment for execution of another decree — 
Alieimtion before re-attnehment, effect of. 

Where a sale is set aside under Order XXf, rule 89, 
Civil Procedure Code, the result is that there are no 
assets realised under which other creditors of tho 
judgment-debtor can claim rateable distribution. 

The attaching decree-holder in such a case oan- 

m the attaohmeat for the satisfaction of other 


decrees obtained by him. He can only bring the 
property to sale a second time, if there has been 
no alienation of it by tho judgment-debtor in tho 
meantime. M GoTATAI VlGNBSWARUDU V , VeNXATA 
SUEYANARAYANAMURTIIY, 7 L. W. 673 782 

8. 65 46 

■ — Si 65 — Auction- purchaser, right of, to claim 
profits from date of sale. 

An auction-purchaser of a share in a village is 
entitled to claim profits from the date of the sale, 
and not only from the date when mutation is effected 
in his name in tho village papers. O Hasiimat Ali 
V , Mahewa Estate, 6 O. L. J. 31 248 

8. 73 782 

■ ~ Si 73 — Rateable distribution — Sale-proceeds 
of moveables realised by Nazir, whether assets receiv- 
ed by Court, 

Moveables belonging to a judgment-debtor wore 
sold bj auction by the Civil Nazir on different 
dates, and on each of these dates the Nazir drew 
up a list of tho goods sold and of the prices roniised 
showing the total receipts for each date separately: 

field, that tho salo-procecds realised on each date 
liecainc assets received by the Court within tho 

moaning of section 73 of the th'vil Procedure Code, 

so that an application for rateable distribution could 
take effect only in respect of the sale-proceeds 
realised after tho date of such application. P Surjan 
Singii-Budh Singh i;. Prag Das-Manual Sain, 33 P, 
H. 1918 108 

Si 92 — Trust, public, for religious purposes 

— Endounnent, deed of, silent as to nature of trusl’^ 
Circumstantial evidence, weight of — Proof, nature of 
— Persons having right to worship in public temple, 
position of — Trustee not guilty of mismanagement or 
misappropriation -- Scheme for better management of 
trust — Court, discretion of. 

Where a deed of endowment did not expressly 
state whether the tomplo built by tho executant was 
intended for private or for public worship, but it 
was found from extrinsic evidence that the executant 
was anxious to obtain religious benefit for her soul, 
that the temple had boon from its very beginning 
open to the public for worship and that the custom- 
ary religious festivals had been celebrated therein 
in a public manner: 

Held, that under tho above circumstances, the trust 
must be taken to bo a public trust created for 
religious purposes. 

Persons having a right to perform worship in a 
temple intended for public worship, are competent 
to institute a suit under section 92, Civil Procedure 
Code. 

Whoi*e a Court does not find a trustee to bo guilty 
of neglecting the trust or misappropriating its 
property, it has iiivcrtheloss full discretion 
to frame a scheme for tho better management of 
the trust if under, the circumstances such a course is 
deemed to be in the interests of the trust. O 
Lakshmi Kunwar V, Muraki Kunwar, 5 O. L. J. 97 


88. 97, 99 

213 

24 

S. 100 

189 

8. lOI 

24 
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8« 102— meaniiuj of ~ Pro- 
vincial Small Gausch CuartaAct {IX of 1887;, Sch. 
ii, Art, 35, effect of amendment of 1914 upon •• Sail 
for value of trees, carried away ^ Trial ju# rcyiUnr 
suit^ Appeal, second, maintainability oj^ Amend- 
^neni of Art, 35 before Jilt ng of second appcMl, effect of, 
A suit to recover the value of trees cut and carried 
away was filed in the Small Cause Court and was 
afterwards transferred to the i-offiilar lilo as a 
question of iith? was involved iu the suit. Against 
the decree of the trial Court there was an appeal to 
the District Court, and fiom the decree of the latter 
Court a second appeal was filed in the High Court. 
It was objected that, under seeti iii 102, Civil Proce- 
dure Code, no second appeal la}'. Jt was contended 
in answer that as the second appeal w’as filed after 

the amendmeut of Article 35 of Schedule II t'f tlio 
Provincial Small Causes Courts Act iu 191J, the 
second appeal was muintaimible: 

Held, tliat, as the appeal was against a decree in 
a suit of the nature cognizable by Small Cause 
Courts, no second appeal lay. i. 

The word ‘cognizable’ in section 102, Civil Proce- 
dure Code, is restricted to the nature of the proceed- 
ing prior to decree and not to its character at the 
lime of the second appeal. 

The principle of law that a right to prefer an 
appeal, being a vested right cannot be affected- by 
legWion, is equally applicable to ]»artics who have 
aeVired a right to a iudgment being regarded as 
final and conclusive. IW Sukramania Aiyar v, Nama- 
bivava Asari, 23 M. L. T. 255; (1018) M. W. N. 238 

8. 104(2), O- XLIII, r. I (J)^ 

Petition by auction-purchaser to set asuie sale, dis- 
missal of, in appeal— Appeal, second, whether lies. 

No second appeal lies against an order passed in 
appeal upon a petition hy an auction- purchaser to 
sot aside a sale on the ground that the judgment- 
debtor had no saleable interest in the proi^rty. 
M SuNDARA Singh V. Pazhamalai Papayachi 701 


-8. 109, O.XLI, r. 23 —Veo'cc 




ed on preliminary point— Hcmand for rc-irial on 
ments, whethei' yncU order'*— Leave to appeal to 
Privy Council, 

An order of the High Court, setting aside a deci- 
sion of the lower Court that the trial of the suit 
is barred by res judicata, and remanding the suit 
for re-trial on the merits, is an ordinary order of 
remand which does not decide any of the questions 
between the parties, except that the suit is not 
barred by the rule of res judicata, and is not a 
“final order” within the moaning of section 109 of 
the Civil Procedure Code in respect of which leave 
to appeal to the Privy Council can be granted. Pat 
Danby t;. Tafazul Hussain, (1918) Pat, 1; 4 P. L. W. 
842 290 

8.109(a) , 192 

- 8, 1 10 — Limitation Act (IX o/]908), a. 10, 

applicability of, to suit for accounts by minar 
against Administrator, whether substantial question 
of law* 

In view of the state of authorities in India on 
the question of the applicability of section 10 of the 
Limitation Act to a suit by a minor against the 
•dminutrator of his estate for accounts, the 


question is a substantial question of law within the 
uuMiiiiiig of section I lO of the Civil Procedure Code. 
Pat Janandan Prasad Iiiakuh v, Janadiiati 
Thakubain 182 

8. 1 15 653, 834 

88. 115, 151, O. XU, r. 23- 

Court Fi'o, Act(ril of MO) , s, Vi—Beuuiml, order 
of— Refund of Court-fee— Court, duty of— Revision - 
High Court, powers of — Scojwof s, 151. 

Where an Appellate Court diaposi^s of an appeal 
under rule 23 of Order XLl of the Civil Procedure 
Code, the pixivisions of section 13 of the Court Fees 
Act automatical!}' come into operation and the Court 
is bound I o grunt a certificate under that sect ion. 
The refusal of the Court to grant the certificate 
amoiinis t.o a refusal to do what the laiv specifically 
says the Court must ilo and is either an illegality 
or a material irregularity within the lueariing of 
section 115 of the Civil Procedure Code. 

Per Beaman, ./.—Section 161 of the Civil Proccdimi 
Code is iiiteiidod to empower Courts to deal with 
their ow'ii decrees and orders and is not intended to 
give authority t.o superior Courts by w'ay of conferring 
supplctiiental jurisdiction to that conferred Viy section 
115 of the Code. B Bhausing Bag no c. Chagamram 
Habuiian'd, 20 13o.m. L. H. 318 SS2 

s. 115 —Heeision — Ja* isdiction — Mistake 

of Iniv, whether ground for rrvisuni. 

Whore a Court has jurisdictiuii to determine a 
matter and iu the exercise of its jurisdiction it makes 
a mistake in Iuyv, that does not entitle the party 
against whom the decision is given to come to the 
High Court in revision. 

Plaintiff brought a suit on a promissory- note execut- 
ed by the defendant. Defendant pleaded infancy, 
wbereupoii the Court of fii*st instaucc dismissed the 
suit Oil appeal the Subordinate Judge found that 
the plaintiff was a minor but that ho had fraudulently 
misreproseiitcd his ago, so that he was estopped from 
setting up his minority as a defence. It, thendore, 
decreed the suit. The suit being of small cause 
nature, the defendant applied in revision to the High 
Court: 

Held, that the low'er Appellate Court was wrong in 
holding the minor liablo oii the liiiding of fact arrived 
at by it, but that the mistake being a more mistake of 
law tho High Court could not interfere in revision. 
A Duara Singh v, Gayan Chand, 16 A. L. J. 441 

761 

— ^ 8. 145 — Surety making himself liable for 
decretal money in case dispute not settled — Suit com- 
pro 7 nised — Decree based on compromise, whether can 
he executed against surety. 

In an application for execution of a decree against 
tho sureties of the judgment-debtor, it appeared 
that tho sureties had made thcmsolvoB liable to pay 
tho decretal amount only in case tho defendants 
did not settle the dispute and judgment was passed 
against them, but that the plaintiff had entered into 
a compromise with the defendants according to 
which tho latter had made themselves liable to pay 
the total amount of money claimed by the plaintiff 
by certain instalments set forth in the deed of com- 
promise: 

Held, that as the decree was passed on tho basis 
of the comptomise without any mention being made 
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of t.ho HurolioH, il could not lio cxocatod HKaiiist them 
under tlio tcrmH of the siirot v bond. P U. K. Kai'VK 
V . SiUNKAU Dahx, 9J r. W. it. 1918 992 

s. 151 552,468 

s. 151,0. XLV, r. 4 — C onsoUdat ion 

oj appaals to Privy Conncil • lliyh Court ^ power of, to 
comolidafe — Security for costs. 

It waH not inteiickul by Order XLV\ rule 4, to limit 
tlie powers of the (k)iirt to consolidate cases 

to the ]nir})oses mentioned in that rult* alone. 

The power of coiis'didation is an inlieront power of 
the Uij^h Court, which can be (‘xereised in coiiKolidat- 
inp; afipoals to tlic Priv'y ('ouiioil for the purpose of 
security' for coats and to aavo expenses. Pelt Har 
Pkasao K.ai r. Pri.j Kishkn Das, 3 P. L. J. 44"; 
(19IH) Jh,t. 259 551 

S* 151 9 Oa XXI 9 ri*. I 89 19 Kxecu^ 

tion of decree for snutllcr sum, whether con be issued 
(Kjninsf party to whom larger sum is payable by 
applicant. 

By a decree in a partition suit A became entitled 
to recover tlie sum of Bs. 2,130 from J{. A preferred 
an appeal n^uinst that decree, whic;h was diKtiiiased 
and he became liable t*) pay to li Ks. 5()t) by way of 
co.st8 of the appeal. Tliereaftm* A applied for leave 
to ap]>eal to Ilia Majesty in Council l>ut this appli- 
cation was rejectiMland In? was dinadod to |)ay to H 
further costs to the extent of Bs. hO: 

Held, that on the principles embodied in Order 
XXI, ruh?8 18 and 19, and in sect ion lo!, Civil Pro- 
cedure Code, 71. was not entil.h^<l to takeout execution 
for the smaller sums of Us. 506 and Bs. 80 payable to 
him by A wJien a larj^for sum payable by birri to A 
aprainst whom lie souprht exeimtion Avaa duo and 
remained unpaid. C Bkimn Bkhari Skn v. Krishna 
Bkhari Skn 246 

— Oa If r. 8 — He presenfa five suit, leave for — 

Damages^ claim jor^ maintainability of, in representa- 
tive snit’-^Form oj order — Objectors, jiost/ioa of — 
heave, grant of, without reference to objcciors^Scheme 
of management of trust, prayer for, validity of. 

Leave to tile a rc presen tativ'O suit under Order 1, 
rule 8, Civil Procediiro Code, may bo j?raiitcd as on 
behalf of a community or body of persons even 
though some persons object to it, The order need 
not be rt'strictod to the grant of leave on behalf of 
the persons not opposing. 

Though leave cannot be granted to tile a ro|iro.sen- 
tative suit for damages, the prayer may bo allowed 
in combination -with otlicr reliefs sought. The plaint- 
iffs may bo allowed to claim damages, not in tlieir 
reprepentativo capiicity but on account of the acts 
by which they were individually aggrieved. 

A scheme of inanagenient of trust property may 
be prayed for in a rppre.«entative suit, subject to 
objections when tlie soliomo is actually framed. 

Leave was granted under Order I, rule 8, Civil 
Procedure Code, to the plaintiff, a leading Mirasi- 
dar, bO file a suit on behalf of 200 co-Mirasidars 
as trustees of a forest land for a declaration that the 
property belonged in common to them on trust, for 
an injunction restraining the defendants from 
trespassing on it, for damages and, if necessary, for a 
scheme of managemont. IVI Katha Pillai v, Kana- 
KA8UNDABAM PlLLAI, 24 M. L. T. 20; 8 L. W. 160 

423 

— — O 9 Ilf r. 2— (7attw of action^ Suit on 
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non-existent cause of action, whether bars fresh suit 
on true cause of action. 

Tho essential thing to bo borne in mind in apply- 
ing Order II, rule 2, Civil Procedure Code, is that 
the cause of action in the subsequent suit should 
bo tho same as tho cause of action in tho previous 
suit and not that the cause of action in tho suhse- 
f)uent suit should have been made tho subject of 
litigation in tho former suit. 

Where a suit is brought upon either a non-existent 
cause of action or upon a falso cause of action, it 
will not bar the institution of a suit upon the 
true causo of action, because there is no identity of 
causes of action between the two suits. 

A right which a litigant possesses without know- 
ing or even having known tliat ho possesses it 
cannot be regarded as a ‘portion of liis claim’ within 
tho moaning of rule 2, Order II. IVI Dabartby 
NaiiaU i». PaIaAla Kumaramull, 7 L. W. 567; (1918) 
M. W. N. 427 969 

o. V, r. 15, O. XXX, r. 3 — Munim, 

whether a member of family— Direction by Court to 
issue notice to party and his Pleader ^Service on 
party's inunini, whether sufficient. 

A munim is not a member of tho family of his em- 
ployer within the meaning of Order V, rule 15, Civil 
Procedure Code 

In a suit for recovery of money the Court directed 
that notice should issue to the parties and their 
Pleaders tliat they should attend on a certain date. 
It appeared thiit no notice was served on the 
])]aintiiPs Pleader, but one was served upon the 
matiiin of tho plaiutiif’s firm. The plaintiff not having 
appeared on the date fixed the suit was dismissed im 
default: 

Held, that inasmuch as the Court actually directed 
that the notices should be served upon tho plaintiffs 
themselves as well as upon their Pleaders, tho scrvicAe 
on the munim. even if ho was the person having tho 
control or management of the plaintiff’s business, was 
not siilticicut and that tho Court had no power to 
dismiss the suit for default. P FiRaM, Kam (tOPAL- 
Kanuia Lal V . Narain Das 932 

0> VI, r« 17 — Amendment of plaint f when 

to he allowed. 

An application for amendment of a plaint in 
second appeal was refused by the High Court on 
the ground that if the amendment were granted, the 
plaintiff would be able to start afresh on allegations 
wholly inconsistent with those made in the original 
plaint. C PAD.MA Lochan Patar r. Giris Chandra 
K iL, 27 C. L. J. 392 241 

- — 0» VI, Ti 17 — Antsndment of plaint, 

whether permissible on verbal suggestion in final reply. 
An amendment which would have tho effect of 
altering tho nature of the suit, cannot be allowed 
upon a verbal suggestion made in final reply. S 
Louis Drkyfus & Co. v, Skcretaby or State, 1) S. 
L.E. 103 173 

Oa VI, r. 17 — Amendinent of pleadings — 

Case closed for judgment. 

Plaintiff brought a suit for possession of a site 
on the ground of liis having boon the owner of the 
same. The case was closed for judgment for 30th 
November 1916. The plaintiff applied to the Court 
on 25th November 1916, praying that a right of waj 
six cubits broad should be given to him. The TrM 
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Court held thp,t the plaintiff wa» not the owner of 
the site, but it directed the defendant to remove his 
hut so as to allow a right of way as claimed by the 
plaintiff: 

Held^ that the plaintiff should not have been 
allo>vod to amend the plaint after the case had 
closed for judgment. N Chainu i’. Manbouh 894 

O.Vl, r. 17 — Amciidmcnt of ptcadings 

— Diticrcti^n of Court ^ principlea governing. 
Amendments of pleadings should be allow'od when 
asked for by a party, provided tlie opt»osite party 
is not taken by surprise or precludcui from adducing 
evidence or raising the necessary issues. Where, 
however, a party is agitating only a technical claim 
or the character of the suit is likely to bo altered or 
whore there is inordinate delay in asking for amend- 
ment, the Court would bo justiliod in refusing to 
grant an amendment. The main cousidcratioiiB to be 
borne in mind are that multiplicity of suits should 
be avoided and the interests of substantial justice 
should he advanced. 

Plaintiff sued for recovery of 2 out of b shares in 
one plot or in the alternative 2 out of 12 shares in 
tliat and another plot. Mesne prolits were reserved 
for a separate action. Tlic trial Court decreed only 
the lirst prayer, but on appeal the District Judge 
granted the second prayer, lief ore the appeal was 
heard, plaintiff had tiled a suit to recover mesne prolits 
in respect of the property decreed to him. After the 
disposal of the appeal, he applied for amendment of 
the plaint by substituting a claim ft.r nicsfu? jirolits 
of 2 out of i2 shares in both plots; 

Hcldy that the amendment should bo allowed. lYI 
:Ramaswam( KEniii l'. Gvnoa Kkudi 649 

O.Vl, r. 17 — Plaint, amcndmoiit for 

enhanced daiiiages SS6 

O.Vll, r. 10 471 

O.Vll, r. 10 —Plaint, return oj, for pic> 

sentation to proper Court — Presentation to Court 
indicated, whether bars right of appeal -^Pre-emption, 
iuit for, valuation of — S'uits Valuation Act (V 11 of 

1887;, 8. 3 (1). 

A party who complies with an order of Court 
returning a plaint to bo Hied in the proper Court 
by filing it in the Court indicated in the order does 
not forfeit his right of appeal against the order 
returning the plaint. IVI Nakayan Naiu v. Ciikria 
ICathiki Kutty*, 34 M. L. J. 3«7 89 

O. VIII, r. 5- \V ritten statement — Omis- 
sion to deny allegation of title in plaint, eifeef of. 
Where, in a suit for possession of land, the defend- 
ant ill his written slateineut did not s(jecifically 
deny the allegation made by the plaintiff in his plaint 
that the property sued for formed a portion of a 
certain talug and the Muiisif, holding that there was 
a constructive admission by the defendant of tho 
plaintiff's titlo as alleged in the plaint, decreed tho 
suit without considering the evidence adduced on 
both sides on the question of title: 

Held, that the lower Appellate Court was justified 
in reversing the decision of tho Muiisif on the 
ground that there was no such admission on the 
part of the defendant as would warrant a decision 
in favour of the plaintiff’s titlo, specially as the trial 
Court had required proof of the plaintiff’s title 
in spite of the so-called admission by the defendant. 
C Naja Mia v . Abdul Kadar 878 


o. IX, r. 8 189 

O. IX, r. 13 250 

O. IX, r. 13, O. XLIII, r. I (d)- 

Compromise decree, appl ication to set aside, by iterson 
•not party to decree, nature of - Application rejected — 
Appeal, whether lies. 

Per Curiam {Richardson, J., dubitante ). — An applica- 
tion to sot aside coin jirom iso docree on the ground that 
tht? applicant W'as no party to the compromise and 
that he had given no authority to file the petition of 
com promise, is an application within the scope of 
Order JX, rule 13, Civil Procedure Code. An appeal 
lies from an ordei* refusing such application. C 
BAiittL’DiJiN V. Saiuiu Tanti, 22 C. W. N. 571 690 

O.XVII, r. I (I)~.i djournment, poucr 

of Court to grant — Order refusing adjournment, 
whefltcrnpprnlalde - Appellate Court, discretion of, to 
interfere with order refusing adjournment. 

Under rule 1 (1), Order XVll, of the Civil Pro- 
cedure Code, a Court may at any time grant an 
adjournment if sulficierit cause is sliow'ii; but no 
appeal is allowed from an order refusing adjourn- 
ment and even where tln‘ refusal is impeached in an 
.appeal from tlie dt*er(?e, an Aj»pellate Court is 
generally disinclined to interfere witli the trial 
Judge’s exercise of his discretion. N JjA.x.man Rao 
V. V'^JTHOBA 898 

O. XVll, rr. 2, 3 200 

I ■ ■ O. XVlIIf r. S— Pepo.sition not read out 
in presence and hearing oJ Judge, adinissibiliiy of — 
Evidence Act (L of lS72), ss. hO, 91. 

The provisions of Order XVJll,rulc5, Civil Pro- 
cedure Code, are adequately complied with if the 
depositions of witnesses are read over to them in a 
place within the sight of the presiding Judge and 
from which the witnesses can draw the attention of 
the Judge to any mistakes or omissions discovered by 
them. 

Where, therefore, the deposition of a w iiness w^as 
road out by tho Court elerk in a room next to the 
Court and at a distance of 30 feet from the Judge’s 
seat: 

Held, that tlie deposition was admissible in evi- 
dence and conijdicd with the provisions of Order 
XVJIJ, rule 5, Civil Procedure Code. 

All irregularity in recording a deposition maybe 
considered in (tetermining tins value of the docu- 
Tiieiit as tn ideneo but it is not a sutticioiit ground for 
Khuttingit out altogether. 

Neither section 80 nor section 91 of tho Evidence 
Act renders such documents inadmissible in evidonoo. 
If the document is not in all particulars what it 
purports to be, the presumption permitted by section 
80 would be rebutted IVI Meango v. Baviah, (1918) 
M. W. N. 239; 7 L. W. 435; 19 Cr. L. J. 603 507 

O. XVIII, r. 5, non-compliance with pro- 
vision of, whether makes depot- itiort inadmissible-^ 
Object of provision — Deposition not read over to 
witness, whether admissible in evidence— -Evidence Act 
(10/1872), 8. 80. 

Iho provision in Order XVIII, rule 5, Civil 
Procedure Code, requiring a deposition to be read 
over to tho witness is in its nature directory; non- 
compliance with it does not make the deposition 
entirely inadmissible in evidence (even in a prosecu- 
tion for perjury in respect of the deposition) and the 
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deposition can bo prorod in sonio ivay other than by 
oalimj; in aid the provisionB of goction 80 of the 
Evidence Act. 

Per Beacheroff^ J . — The object of tho provision of 
rule 5 of Order XVllI, Civil Procedure Code, r(M]uiriug 
a deposition to Im I'oad over to u witness is to ensure 
accuracy. Noii-compliaiico with it iiiiiy create doubts 
as to whotlior tho record oorrnoMy I’opreseiits what tlio 
witnoBH said, bat it cannot afifoct tho admissibility of 
tho doounieiit in evidence if tho making (if the 
doeiiinont is otherwise proved. C Elahi Bakrha r. 
EMeBBOR, 5i7 C. L. .J. 377,- 22 C. W. N. 046; 1‘J Cr. L. 
J, 498 258 

O. XX, r. 15 - rarhiershi^t -iJuaih of 

parlnrr^AccountSf suit 1oi\ by sun:iviHg jmrtner 
against rfiprasPulathHi of dpceasod partner^ maintain- 
ability of. 

TIk^ personal reproKoatativc! of a decc^ased jiartner 
is bound to ^ive an account of wliat Inus been 
received on behalf of the partnership, but lio 
will only be liable for thi« porsoii ho I'oprosonts to 
tho extent of the assets ho recuaives. The mere 
fact that a minor representative is personally unable 
to give the accounts wull not absolve him from the 
obligation of getting tho accounts ])i‘eparod by the 
p(»rsons who won) <?onversatit wdth what took 
place and what money was received and 
spent and who were acting eithi'r for the fleceased 
partner during his life or for the minor and the 
estate of the partner after his di^alli. 

Whew a surviving partner fiU(»d the repivsentativo 
of a dec<?nsed partner for accounts, iilicgiiig that a 
much larger siiin in connection with the purrnership 
busiiiCHH was I’ec'oived by tiu* deceased partner’s 
estate than the plaint iff had reccivi'd and that there 
would he a balaiieo puyiiblc to him upon taking 
accounts: 

lleld^ fl) that tho suit was maintainable: 

(2» that the pi*oper procedure for the Court 
was to pass a pn^liiniiiary decree directing ili:it 
each party should furnish an account of what had 
Ixiioii received and what had been spent. A Shankar 
Lal V. Ka.m Ha Kir, 16 A. L. J. 805 31 

0« XXi r. IS —Partnership, suit for dis- 
solution of —Decree - Time from which partnership is 
declared dissolved— Discretion of Court, 7Mtui'eof—’ 
Date of judgment , tohelher dissolution can commence 
from. 

The discretion given to a Court by Order XX, rule 
15, Civil Hrooodure Code, to fix a duU^ from which 
a partnership is to be declared dissolved is a judicial 
and not an arbitrary discretion. 

Ordinarily the Court shniikl direct dissolution from 
the date of any iintioo 'given’ in that behalf by one 
of the partners or from the date of the plaint, and 
where the parties have been at arm’s length since 
the filing of the plaint, it should not declare that 
the partnership shonld stand dissolved from the date 
of the judgment. M Sahbabiya Ayyar o, Ganapatri 

Atyab 727 

O. XXI, r. 2 —Civil Procedure Code (Act 

Xrr o/ 1882), fi. 2h*JA‘^ Agreement by decree-holder 
to give time for diecharge of decree not certified to 
Crmrt— Breach of contraot —Execution of decree in 
violation of agreement •-Damages, suit foi\ maintain* 
ability of, 

N(> suit lies for damages for breach of an agree- 


civil ProceUureCode-iaos — oontd. 

mont by a decree-holder to gfive time to the judg- 
ment-debtor for satisfaction of tho decree whore the 
agreement has not boon certified to Court under 
Order XXI, rule 2, Civil Procedure Code, and thoreis 
no consideration to support it IVI SisTij Sbbtbamayya 
V. TADAPAT.r.i SoDEMMA, 7 L. W, 501; 24 HC. L. T. 
16; (I9I8> M. W. N. 292 I6 

O. XXI, r. 2 —Execution Saiistaetion 

of decree not certified to Court— Decree-holder pur- 
chasing property at auction sale— Purchase, validity 
of — Fraud. 

Daring the course of an execution proceeding the 
decree was satisfied out of Court but the satisfaction 
was not c(»rtified to or brought to the notice of the 
Court. The docroo-holder brought an oquity of 
redemption belonging to the judgment-debtor to sale 
and purchased it himself. The judgment-debtor 
then brought a suit for redemption in respect of 
the property without having got the sale set aside: 

Held, that the execution sale was a nullity inas- 
much as by failing to certify the satisfaction of 
the deeme to the Court, the decree-holder had com- 
mitted a fraud on the Court, and that, therefore, the 
judgment-debtor was entitled to redeem the pro- 
perty. O Quasi Kam v, Dalbl Singb, 6 O. L. J. 92 

O. XXI, r, 7, O. XXII, r. 6- 

Execution— Decree passed against deceased defendant, 
validity of— Decree, whether can be executed, 

No Court can make a decree against a dead man, 
and a decree so made is a nullity. No question of the 
jurisdiction of the Court to muko the decree arises 
ill such a case. 

It is a good answer to an application for execution 
against tho alleged representatives of a judgment- 
debtor to show that the judgment-debtor was dead 
at the time the decree was made, and that such a 
docroo is void and incapable of execution as against 
the deceased. A Sbipat Narain Uai v, Tibbkni 
Misra, 16 A. L .T 327 21 

0» XXI, rr« 17, 22— Sah? in execution 
without notice to or suhstitutum of legal representa- 
tive of deceased judgment -debtor, whether invalid 
against other judgment debtor — Sale of part of attache 
ed properties — Proceeds sufficient to satisfy decree — 
Subsequent sale of other lots, validity of. 

One of several judgment-debtors died after their 
proportioB wore duly attached in execution of an 
ex parte decree passed against them. The widow 
of tho deceased judgment-debtor made an applica- 
tion for setting aside the e. 1 ! parte decree, which was 
dismissed for default. Thereafter tho decree- 
holder, without making au application to execute the 
decree against tho widow of tho deceased judgment- 
debtor and without serving a notice on her under 
Order XXI, rule 2?, Civil Procedure Code, put up tho 
attached properties to sale after due publication of 
sale processes, and they wore sold to a stranger to 
the decree on two successive days. An application 
made by all Ihe judgment-debtors including the 
widow of tho deceased judgment-debtor to set aside 
the sale having been dismissed, an appeal was pre- 
ferred to the High Court the judgment-debtors 
excepting tho widow: 

Held, (1) that as the widow of ihe deceased 
jndgmont-debtor was not a party to the appeal, the 
mere foot that the sale might liavo been capable of 
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being avoiuod or void against the widow on account 
of thefiiiliinM>fthe Court to issue a notice under 
Order XXI, rule 22, Civil Procedure Code, could not 
affect the sale as against tho other judgmont- 
dobtors— more especially when the appeal was pre- 
ferred only on their behalf and the widow was 
satished with the judgment of tho lower Court, hold- 
ing that the interest of her husband was liable 
to be sold in execution of a decree according to 
which each of the judgnient-debtors was liable to 
pay the whole decretal amount; 

(2) that the question whether the sale was mvalid 
was ree judicata between the purchasers in oxecutiou 
and the widow of tho deceased judgmont-debtor by 

Mason of the decision of tho Courts lielow, namely, that 
the interest that her late husband had in the property 
was liable to be sold in discharge of his judgment-debt, 
so that it could not lie ro-nponed by the other 
judgment-debtors in support of their contention tliat 
the whole sals was invalid on account of irregularity 
in conducting it as against the widow. 

Order XXI, rule 17, Civil Procedure Code, has 
nothing to do with the invalidity of the sale made 
to a stranger who bought without notice of the fact 
that the amount realised by a previous sale of 
other lots of the property attached was more than 
sufficient to satisfy the decree in execution. ^ 
ScRENDRA Nath Saha r. Bola Poodau 

o. XXI, rr. 18, 19 2^ 

O. XXI, r. 22 

O. XXI, r. 32 8^ 

o. XXI, rr. 32, 3 ^--Compnmwe 

decree, breach of tervis oJ-Damayea, suit jor, mam. 

tainability of^Causeof action. 

A judgment-debtor, who does not voluntarily 
satisfy a decree, does not commit an actionable 
wrong for which the docree-hoUler can recover coin- 
peiisation by a separate suit. 

Where, therefore, the? defendant, who was under an 
obligation under the terms of a compromise decivo 
to endorse certain promissory notes in plaintiff s 
favour, failed to do so, with the result that the 
promissory notes became barred: 

Held^ that plaintiff’s remedy was to proceed in 
execution under Order XXI, rule 32 or rule 34, 
not to seek compensation by a separate siu^ IVI 
Muthu Karau Vkna Alauafpa Ciikttiak V . Kana- 
fASABAI PlLLAI, (1918) M. W. N. 333; 7 L. W. ms; 
24 M. L T. 34 ggg 

o. XXI, r. 34 68? 

O. XXI, r. 35 ( 1 )^E.cecution — Appli. 

cation for actual pussesHion, maintainabilif y of, after 

dismismlof execution case grant ing formal possession 

-^Partition suit, 

A decree-holder in a partition suit, who has boon 
given formal possession of the portion of the proper- 
ties allotted to him in an execution case which wus 
dismistad after the delivery of the formal i) 08 «>smoi>, 
can maintain n f<e«h application in execution for 
aotnal possession of the properly under sub-riilc 1 o! 
rule .35 of Order XXl, Civil Procedim! Code. C 
Khbtra Mohan Konou v, Jookndba Chandei 
XuNDU ^ 

O. XXI, P. 57 Attachment in executUm 

—Sale proclamation, improper stateitoint of value in 

—Sale set aside ^Attnchtnent, whether revives, 

Wb^r^ a sale is set aside for any reason other than 


default on the part of the decree-holder, tho attach- 
ment, which has been obtained prior to tho tiret sale 
liciiig ?ct asid(‘, revives to support a second or subso- 
qiicnt application for execution and no fresh attach- 
ment is necessary. In other w^urds, once an attach- 
ment is propel iy and legally obtained and the 
property attached is put to sale and the sale is 
afterwards set aside, the antecedent attachment, 
revives and by reason of its revival supports a B(jcontl 
application for leave to issue execution, unless the 
ground upon whicli tho sale was set asidi^ was 
tlefaiilt on the part of the decivo- holder. 

Obiter did uni. — the parties are .seriously at 
issue with regard to the valuation of the property 
offered for sale, it is the duty of the (-oiiri to go into 
the matter and detenniae the value in a judicial 
milliner. Pat Mahabarat DUTTA V, SURJA Kanta, 

3 p. I, J. :iio 589 

O. XXI, r. 63 494 

O. XXl, r. 63 — Excciilion-- Attachnien t 

•^Clnini. 

Under Order XXI, rule 63, Civil Procedure Code, 
the burdfMi is on the plaintiff to establish his 
claim. IW Rama Shenoi r. Halt.agna, 34M. L. 

41M. i05 703 

O. XXI, r. 89 ^ 782 

O. XXI, PP. 89, 90, 91, 92 46 

O. XXI, PP. 89, 92— Bale in eMCulion, 

setting aside of — Deposit by Judgment -debtor ih trea- 
sury, whether deposit in Court— Court*, meaning of. 
The deposit under Order XX J, rule 89, of tho Civil 
Procedure Code of the purchase* money plush per cent, 
coiiipcnsalioii to the auction-piirchasor, is an indulg- 
ence to tlie judgmeni-debtor. The auction-purclmser 
is entitled to the henolit of his purchase, iiiiles.M the 
rule is strictly and completely trompliod with. VVlie- 
tlier or not the sec'tion has been compbd.ely emnjdied 
with, is a question which tho Court has jurisdiction to 
decide and if in the exorcise of such jurisdiction, 
it comes to an erroneous conclusion, ihe High 
Court is not entitled to interfere witli its order in 
revision 

A judgment-debior deposited the sum necessary 
for getting a sale set aside under Order XXJ, rule 
89, in the treasury owing to the Civil Court being 
closed on that day. On the i e-opening of the Court 
lie applied under the above rule, stating that ho 
had already deposited tho money in the treasury. 
Tho Court ref used to sot aside the sale on the ground 
that tho deposit had not been made in tho Civil 
Court.: 

Held, that as tho word ‘Court* in Order XXI, rule 
89, inoans Civil Court, the Court had jurisdiction 
to decide whether the deposit had been made in 
Court and that the order of tho Court, even if it was 
erroneous, could not bo intt^rforod with in revision. 

The Code gives a right of appeal to an auction- 
purchaser against an order setting aside a sale, as 
he is the party mainly affected by the order. A 
Fazal Rab V. Manzuk Ahmad, 16 A. L. J. 433 773 

O. XXI, p. 90 46 

O. XXl, p. 90 — Execution — Sole — Irrc^ 
(jularity, effect of — Sale^ whether can be set aside. 

An execution sale cannot bo set aside on the 
ground of irregularity under Order XXI, rule 90, 
Civil Rroccdiiro Code, if there is nothing to warrant 
tlie necessary or at least reasonable inference, that the 
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iiindequacy of price was the result of the irrogularli^ 
C TAIMUDIU BkPAKI V. SlIKlKlf LAKI’AT liKl’AUl 212 

O.XXI, r.9l ,46 

O. XXI, r. 92 46, 773 

O. XXI, r. 93- ■-•Aw;li(rn-purchtisei\ 

remeily of^ for recovery of purcliaae-rntmcyf on 
failure of suit for poHneMion^Suit for ‘pusscasion 
under Act XI y of 1882, dismmal uft after repeal of 
Actt effect of— Suit for pnrcliaee-mauey, maintain^ 
ability of—Inicrest^ rate of^ proper. 

A Court-sale puiMhaser, whose suit for possession 
of the property put up for sale low fiiiletl, is not 
entitled to recover tlio purchase- money hy suit, but 
can do so only by |M*titioii under Order XXI, rulo SJfl, 
Civil Procedure Code. 

Where, however, the suit for possession was 
institutiiU while Act XIV of 18H2 was in force and 
was dismissed after its rc?poal by A<*fc of 1U08, the 
plaintiff’s rii^ht to ro-iMiyinont of his piirchase- 
nioney mii.st bo deemed to have accrued to him 
before tho chanj^e in the law and the ri<?ht having: 
been preserved to him under the now eiiuctiiioiit, a 
suit to enforce tliat right is maintainable. 

The right dates from tht^ purchase of tho pro- 
perty and is primarily to tin* property, and second- 
arily in tho alternative and contingently to re- 
payiueiit, the latter braiicli of it becoming enforce- 
able only on failure in i-e8p<‘ot of t he former. The 
alternative and contingent right is preserved to Iht? 
purchaser urnhu’ section 0 of Act X ol ^ IS97. 

A msw' rule of limitation must lie reail subject 
an implied exception in cases where its provisions 
would absolutely <lestroy t lio right of suit which was 
ill existence when that rule eauie into force. 

Ill u suit, for recovery, by a Court-sale purchaser, 
of the pnirliiiso-money, the Court should not award 
a higher rule of interest tluui six per cent, up to date 
of suit. Wl T!aUMALAISA.MI NAIOU I’. SUimA.MA.N’IAM 

CUKTTIAB, 4t) M 1009 109 

O. XXI, r. 96 608 

O. XXI. r. 96 —Formal posHesvioUf effect 

rtflioast »t ranger to decree, 

Vormal possession, ihn nature of wliicli is doacrihed 
iu Order XX f. rule 90, of the Civil Procmliire Code, is 
no possession at all against any parly >v|jo3(‘ right.s 
are not affected by tho deei-ee. O Tasajioccj. 
Husain v. Asgiiar Husain, 2\ O. C. 70 606 

0« XXIj rr. lOOf lOi — DisjMHHes^um 

from immoveable property - Applicaihn fur reatora- 
lion of pmemon, dmmis:tfil of, for applka nVs fai t uiv 
to produce evidence - Order, whether under r, 101 
— Suit, icgular, brought more than one year after date 
of order, wMher hatred. 

The defendants obtained possession of the fields 
in suit in execution of a decree for foreclosure. 
.Plaintiff’s prodeo*3BBor8 applied to the executing 
Court complaining of their dispossession by tho 
defendants and asking to be rostorod to possossiou. 
The application was dismissed a.s applicants failetl lo 
produce or summon witnesses. More than one year 
after they instituted a regular suit for possession; 

Held, that no order had been passed under Order 
XXI, rule 101, of the Civil Procedure Code which 
would be conclusive in the absence of a suit institut- 
ed within the period allowed by Article 11 uf j of tho 
Litnitaiion Act. 

yowovor sliorfc and suniinnry the investigation 


may he, an order under rulo 101 of Order XXI of 
the Civil Procedure Code must be based upon the 
tricrits of the application, that is, an opinion on sach 
facts us urt^ before tho Court as to whether tho 
applicant Avas in possession or not. A mere dismissal 
in default or for non -prosccu lion is not an order 
under rule 101. 

Tho test as to whether an order has properly been 
passed uridc*r rule 101, Order XX T, is w hether there 
was an investigation and the oi dor was ])assed as 
the result of the investigation. N Hiiimbao Patkl 
V, Mabtanii, 14 N. L. 11. 60 102 

O. XXII, r. 3 (2) 963 

O. XXII, r. 4 959 

O. XXII, rr. 4, 9~ Apoeal^Death of 

reapondent — Legal representative nut brought an 
record — Abatement of appeal — Application to set 
aside ahaiement — Sufficient cause ^ Ignorance of up- 

pellant. 

It is tlio duty of a ]>erBoii wlio is prosecuting an 
appiml to keep him self informed of tho existence 
of his adversary, and unless special reasons are 
shown why this duty has not been performed, an 
application to set; aside an abatement of tho appeal 
by reason of tho legal rcpresoiitiitivo of a deceased 
respondent not having been brought njxm tho 
rec ord within the period of limitation aliow'pd for that 
purptise should not be entertained. 

A mei*o plea of the ignorance of the appellant 
that a respondent had dietl is not a sutKcient cause 
for setting a.sifle an order of ahritornent under 
Order XXII, rule 9 of the Civil Prcvediire Code. 

In eases of this kind the fjuestion of siifticieiit 
caiiBO should lie determined w ilh lefereiice to the 
facts of each cate. O Moiiamau Askabi r. liAi.r 
21 O. C. CH 594 

O- XXII, r. 6 2J 

O. XXII, r. 9 594 

O. XXIII, r. I 969 

O. XXIIJ, r. I- Withdramd of suit, 

leave fat— Judgment, statement in, concertiikg point 
not raised, desirability oj. 

A suit brought to recover a jote on tho footing 
that it was a kaemi jote was dismissed by the trial 
Court as well us by the Appellate Court on •' tho 
ground that the jote was not kaemi. The question 
whether the plaintiffs had acquired an occupancy 
right was lolt open hy the trial Court but the Appel- 
late Court, wrhile afiirming tho decision of tho trial 
Court, stated in its judgment that if the question of 
occupancy right had boon before it the plaintiff’s suit 
would be barred by limitation : 

Ilehl, that the question of limitation as well as of the 
right of occupancy should be left open, as the plaintiffs 
mightbe projudiced by tho statement in the judgment 
of tiie lower Appellate Court in case they brought a suit 
to enforoo the right of occupancy. 

Held, also, that tlu* plaintiffs could not be allowed 
to withdraw tho suit with liberty to bring a fresh 
suit. C Ambika Chaban Ckakku^artv v. Sarat 
CiiANDKA Baku 913 

■ O. XXIIIf I* ■ \ -^IMlhdrau.dl of suit with 
liberty to bring fresh suit, application for— Defect 
curable by amendment of pleadings — Leave, whether 
should he granted. 

An application for leave to withdraw a suit with 
liberty to bring a fresh suit under Order XXIII, rule 1, 
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of tho Civil Procoduro Code should iiot be granted if 
the defect on the basis of which the leave to with- 
draw is asked for can be cured by amend men t of the 
pleadings. O Kameshwar Bakush Sinoii r. Kasul 
llW), 21 O C. 66 603 

O. XXIII, r.3 230 

O. XXIV, r. 2 638 

O. XXX, r. 3 932 

O. XXX, r,S,npplieaUlity of- Partner. 

— Suit by (>7ie ptniner againift another or 
befiveen Jinna having common parfnerA for rr- 
cuverij of ynonies due on accounts, mniniahiahility 


of. 

No suit lies as between partners or between firms 
having common partners for recovery of monies 
without asking for accounts. 

Order XXX, rule 9, Civil Procedure Code, con- 
templates the possibility of suits between a firm 
and one or more of the partners therein and suits 
between firms having one or more })artners in 
common, but it does not profess to laydown when 
and under what circumstances such suits \votild 
be entertained and it is not within the scope of the 
(’ivil Procedure Code to lay down any such 
proposition. IVI Lak.si{man'an Chetty v. Nacappa 
C HETTY, H4 M. I*. ,T. 40S 86 

O. XXXII, r. 3 (4) — 3/<aor- (iuanlian 

ad litem, appointment of-—Nofice^ service of on 
natural guardUm — Fraud - Negligence of guardian 
ad litem, effect o/— VJt.riY’c set aside on gr<>und of 
fraiidf effect of. 

Order XXXIf, rule 3, clau.se 4, of the Civil Procedure 
Code, requires that a notice for the afipointnieiit of 
a guardian ad litem should be served upon the 
natural guardian of the minor. 

Where a guardian ad litem of a minor defendant 
is guilty of negligence and no attempt ismadeViy him 
to protect the interests of the minor in the suit, tlie 
decree obtained in the suit will not bind the minor. 

Whore a decree which cannot bo split up is set 
aside on the ground of fraud af the instance of one 
of several judgment-debtors, the (uitiro decree must 
be set aside. Pat PiiAiKo Prasad SAiiir Rah 
Chandra Prasad, 4 P. L. W. 373 253 


O. XXXIII, rr. I, 3, 5 - Ciimpanier, 

right of to sue in forma pauperis — *Fers<ni.\ meaning 
of — Explanation to rule^ scope of — lAfpiidator of 
Comptniij^ right of to ap^nnir for Company, though 
personally not a pnuj)er — Commission, ^siyment of, 
to linuidator, whether disqualification. 

Order XXX 111 of the Civil Procedure Code 
applies to suits by Companies and Nidhis and the 
letter ran take advantage of its provisions if they 
arc paupers. 

The word ‘person’ in the Order has the same 
meaning as in the General Clauses Act unless 
there is something repugnant in the subject or 
context and includes any Company or Association or 
boily of individuals, whether incorporated or not. 

The explanation to rule I of the Order sinijily 
allows deduction of the value of w'earing apjiarel 
where the applicant has such apparel. It cannot bo 
construed to mean that only persons who, in law, 
can possess wearing apparel, can sue as paupers. 

Under rule 3 of the Order, the liquidator can 
fulfil all the obligations of a pauper petitioner 
I'equired under the Order and can appear for the 


Company and present the petition in person. 

The real question for the purpose of Order 
XX XI 1 1 being who is the actual plaintiff and 
w'liother he is a pauper within the meaning of the 
explanation to rule 1 of the Order, a liiiuidator can 
act fora paui)or Company though hois not personally 
a pauper. 

The payinent of commission to the liquidator does 
nob make him a jicrson interosbod in the subject- 
mattor of the suit within the meaning of Order 
XXX [II, rule 5, Civil Procedure Code. The provision 
only applies to agreements lietweeii a pauper and a 
third person with reference to the subject-matter of 
the suit. IVI pKRCMAi, Koitndan r. Vknkatasami 
Navim.it, 31 M. I.. .1. 421; 41 M. 624 164 

O. XXXIII, rr. 3, 5 164 

O. XXXIII, r. 5 (d), SCOfte of — 

Pauperism, enquiry into — Jurisdiction to determine 
doubtful questions oj law — Limitation, decision on 
q uest ion of, toga I tty of. 

Order XXXlIf, rule 5 (d), Civil Procodni-e Code, 
applies only to cases where the allegations of the 
petitioner do not show a cause of action and it 
precludes an elaborate enquiry into doubtful and 
complicated questions of law during the enquiry 
into pauperism. 

A question (.f limitation cannot he determined at 
the stage contemplated by Order XXXIII, rule 6, 
especially if its decision depends on (he taking of 
evidence. IVI Govind^sami Pii.r.Ai r. Mlniciimt. 
Oou.NciL, Kummakonam, 34 M. L. J. J*99; 41 M. 620 B5 

O. XXXIV, r. I - Redemption suit^ 

Suit withdrawn as against one of several mortgagees 
— Maintainability of su it. 

Where in a redemption suit the plaintiff with- 
dmws his claim as against one of the mortgagees, the 
suit should be di8!iii.sscd for non-joinder of necessary 
parties. Pat Diihri Patak v. Timal SiNuii, 4 P. 
L. W. 391 650 

O. XXXIV, r. 5 (2) 76 

O. XXXIV, r. 5, sub-r. 2 657 

O. XXXVIII, r. 5, Appendix F, 

Form 6, Sch. II, para. lo- SaiWi/ bond 

Jor property sought to le attached before judgment — 
Suit referred to arbitral ion — Vccree in terms of 
award — Surety, liability of. 

When a suit is refeired to arbitiation and the 
Court pronounces judgment for the amount of the 
award, llie amount is “adjudged” by the Court. 

A surety gave security under Order XXXVIII, 
rule 5 of the Civil Procedure t ode for the value* of 
the property sought to be attached before judgment. 
The suit was referred to arbitration and a decree 
having been made in the terms of the award, it was 
sought to be executed against the surety: 

Held, that the refeience to arbitration was an 
ordinary incident in the suit and the amoutit award- 
ed was in a judgment against the defendant and 
was one for which the surety was liable. S XJMER- 
MAL Janimal V. Firm of Bhojraj-Hassomal, I) S. b. 

R. 122 429 

o. XL, r. I — Mortgage decree— Execu- 

tion — Receiver, appointment of — Ohjectio7i iy 
person not party to suit, rejection of — Appeal, 
whether lies — Revision-^ High Court, power of in- 
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A Receiver was appointed in execution of a mort- 
gage decree. I'he jietitioner who was nob a party 
to the suit ohjeeted to the Receiver taking posses- 
sion of tlio property on the ground tliat his father 
had taken a lease of the property and that he was 
entitled to retain possession, because although the 
lease w'as subsequent to the mortgage, 3^^ he had 
paid off debts and other charges prior to the decree 
in the suit under which the sale had been held, and 
that ho was entitled to retain possession of the 
property as holder of prior charges, llie objection 
was overruled, on the ground that the leu.se had no 
existence in tin* cyv of the law liaving been made 
during the pcnidmicy of the mortgage suit. The 
objector appeah'd to the High Court and also filed 
an aiqilieation for revision: 

Jicldf that the objector, not having been a party 
to the suit, had no right of appeal to the High 
Court. 

UcLd^ in revision, however, that the lower Court’s 
order overruling the. objection, must be set aside, 
because the objector not being a party to the 
execution proceedings was not bound bj' the oiiler 
appointing the Receiver anil the lower Court had, 
therefore, no jurisdiction to overrule his objection 
unless it was satisfied that the claim was not made 
bona fide or was iiunle rcallv* on behalf of one of the 
parties to the case, and [b) Imumiusc the lower Court 
had not dealt at all with the claim that the objector 
was entith'd to a firior charge, Pft't Inuerdeo 
Narain Singh v. (iouRi Shank kr, (l«i8; Pat, 188; 4 
P. L. W. 414 177 

O. XL, r. I- Receive (fpj>cintinent of 

principles foUotecd in — *Jusl and convenient^ cjljeet 

of the substitution of the words^ in neiv Coilc— Dis- 
cretion of Court in appoiniiny RtJceiver — Appellate 

Courts interference by. 

The intention of the Legislature in substituting the 
words “just and convenient’’ in place of tho phrase 
“necessary for the realization, preservation, or letter 
custody or management, of any property moveable 
or immoveable the subject of a suit or attachment,’* 
in Order XL, rule 1, of the new Civil Procedure Code, 
was to bring tho law in India into conforinitj’ with 
that in Kngland. 

Tho pow’cr of appointing a Receiver should be 
exercised in India in accordance with principles 
alroady^ settled by the Court of Chancery in Knglaiid, 
subject to such modifications as conditions peculiar 
to India may suggest. 

These principles arc the preservation of the estate 
pending litigation on a consideration of the merits 
of tho coutlicting titles, the risk to the tenants and 
other circumstances of the case. The Court, 
however, is always reluctant to dispossess a part3’^ in 
actual possession under a prima facie title. 

An order directing a Receiver to manage a part- 
nership business whore all the partners are not 
parties "to tho suit is ultra vires. 

A Court of Appeal, though slow to interfere with 
the discretion of the lower Court in the appointment 
of a Receiver, w'ould interfere if satisfied that that 
discretion has not been exercised in accordance 
with settled principles of law. 

It would be mischievous to appoint a Receiver as a 
matter of oourse without regal'd to the principles 
governing such appointments. 


The appointment of a Receiver is unnecessary 
where there is no allegation of any act of waste or 
mismanagement but on tho contrary there are 
partners in tho estate other than the litigating 
parties who are interested in seeing that the pro- 
perty is kept safe and regular accounts are kept of 
tho business. S Mikaniiai v. Dassimal Gangaram 
118. L. R. 116 224 

■ O* XLIf I*!*. Sf 6 — Appeal — Stay of 

execution, application for, pending disposal of appeal 
Stay of salcSowcrs of ApitcUate Courts urisdic- 
lion. 


An Appellate Court has power, on an original 
petition presented to it, to direct stay of sale of 
immoveable property in execution of tJic decree 
under appeal before it. The inhci-ent powers of the 
Appellate Court recognised by Order XLJ, rule 5, 
Civil Proceduro Code, are not cut down or 
limited by the special and exceptional power con- 
ferred on tho executing Court by Order XLI, rule 6 
IVI Lakshmanan Chetty V, Palaniaita Chktty 
84 M. L. J. 470; 7 L. W. 612; 24 M. L. T. 18, (I91H) 
M. W. N. r02 3Q 

" ^ O* XLI, r ■ Cross-objections, failure 

to fie. ■^Respondent, right of, to support decree 


A party w ho is content to accept the lower Court’s 
decision can resist an appeal from that decision on 
the ground that tho decrccf errs in favour of the 
appellant. In such a case tho respondent, nob having 
appealed nor filed cross-objectioijs, cannot ask that 
the decree should bo altered in his favour, but ho is 
entitled to urge that if he can show that tho docroe 
errs in favour of the appellant it should not be 
disturbed. P Mohahmah Ali r. Parmananh, 48 P 
W. R. 1918 * 222 

O. XLI, r. 23 290, 552 


~ 0» XLI, I*!* ■ 23, 27 — Apjicllfifc Court, 
po%vcr of slower Court refusing to record evidence 
— Remand, order of, validity of - Procedure, 

Where an Appellate Court considers that certain 
evidence refused to be rccordod by the lower Court 
ought to have been recorded, it has no powder to 
riMiiaiid the suit for ro-hearing ab imtio under Order 
XLI, rule 28, Civil Pi ocedure Code, but can dirfset 
any additional evidence to be recorded, under Order 
XLi, rule 27. O Pida Abijas v, Rahim Bakhsh. 5 
O. L. J. 139 332 


O. XLI, r. 27 832 

O. XLIII, r. I (a) 471 

O. XLIII, r. I (d) 690 

O. XLIII. r. I (j) 701 

" O* XLIV, r > I — Appeal in forma 
pauperis- App/ica/ion rejected- Applicant, whether 
entitled to pay Court-fee on appeal. 


An application under Order XLIV, rule J, of the 
Civil Pi'oeedure Code, asking for leave to appeal in 
forma pauperis was rejected under tho proviso to the 
rule. The applicant then filed a petition praying 
that he might be permitted to pay Court-fees on his 


memorandum of appeal. The petition was rejected 
on the ground that the appeal had already been 
dismissed : 


Held, (1) that what was rejected under the proviso 
to Order XLIV, rule J, was the application for per- 
mission to appeal in forma pauperis, and that the 
memorandum of appeal was still before tho Court ; 
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(2) that the Court rofusod to oxcrcisc its jurisdic- 
tion in not allowirii^ tho Oourt-fec^s to be paid on tho 
momorandnin of appeal. A Muiia-mmai) Fak/.ano 
Ali V Rahat Am, id A. L. .1. 8()J 29 

O.XLV, r.4 551 

O.XLVIl, r.2 13 

— — — Appendix F, Form 6 429 

Sch. Ilf paras. 1.3 321 

— paras. I4f IB--Arhilrntwn 

— Award hy some out of sci'cral arhit ralors^ validity 

of. 

Tho parties to a dispute referred it to six arbitrators 
agreeing that the verdict shiiuld be, if necessary, the 
verdict of the majority. Tlie arbilrutors recorded 
the evidence of the parties, but no decision was 
arrived at. Thereupon two of the arbitrators with- 
drew, and the remaining arbitrators, after notice to 
the defendants but in their absence, recorded afresh 
the evidence ofTcrod by tlic plaintiffs and gave an 
award: 

Heldf that tho award, being based upon fresli 
proceedings and fresh evidence taken by four out 
of six arbitrators, was invalid and illegal. A 
Kali Ch ARAN Pan mo n. Nath Misua, 16 A. L. 

J. »07 34 

; paras. 14,^ 15, 21 — 

Arhitratioa, reference to, out of Court — Revocation 
of submission by guardian of tninor — Aicnrd binding 
minor, validity oj — Abscarc of guardian in proceed^ 
ings before arbitrators, effect of — Arbitrators, duty of 
— Misconduct, 

The principles of Order XXXIl, rule 11, Civil 
rrocodure Code, apply to rcferciicos to arbitration 
made out of Court. 

Whore tho guardian of a minor, on whoso 
behalf a reference was made to arbitration, has 
boon grossly negligent or has acted fraudulently 
in conducting tho proceedings before the arbitrators, 
it is open to tho minor to impeach tho award by 
a suit instituted through a guardian or when ho 
attains majority. 

The Court may also rofnso to file the award on 
objection taken on behalf of tho minor. 

Where a rofcronco on behalf of tlio minor is 
revoked b}' the guardian and the arbitrators never- 
theless proceed with the reference, it is the duty 
of the guardian to w'atcli the proceedings on the 
minor’s lichalf, and any award passed binding tlic 
minor without his being duly represented is liable 
to be vacated at his instance. It is the duty of 
the arbitrators to sec that the minor is properly 
represented. 

Per Ahdur Rahim, J , — An award cannot be said to 
be ipso facto invalid because it is not shown to be 
advantageous or beneficial to the minor. 

An award that is invalid nndor the law governing 
minors, as where it is passed on a reference out of 
Court without the minor being duly ropresentod, 
comes within the expression 'or otherwise invalid* in 
paragraph 16 (c) of Schodulo IT, Civil Proceduco Code, 
and the Court can, for that reason, set aside the 
award. 

There is no distinction between void and voidable 
awards so far as paragraph 16 of Schedule 11, Civil 
Prooedure Code, is concerned. The rule itself states 
the eircumstauGes under which an award becomes 


void in cases dealt with in paragraph 14, suggesting 
that awards which can be set aside under rule 16 are 
not to be treated as void awards. 

The words 'orotherwise invalid’ in paragrajih 15 (c) 
of Schedule 11, Civil Procedure Code, are not 
ejusdem generis with the other cases mentioned 
in the clause, but are meant to include all castes 
of invalidity on grounds otlier than those nicii- 
tioiiod. 

Per Oldfield, /.—Under paragraph 21 (1), Schcdiilo 
TI, Civil Procedure Code, tlio Court must bo satisfied 
that the matter has boon r-'ferred to arbitral ion 
and must, therefore, ciupiini into the validity of 
the reference. In such en(|iiiry the question of 
lx>nefit to the minor euii bf» raised. 

An award jmssed on a reference out of Court 
binding u minor wlio was not in fact ropresimted 
in ju’oceedings before the arbitrators, should be set 
aside under ])aragrap]i 15 (1) of the Sehedulo as for 
the arbitni tor’s niiseoniluct. 

An arbitrator fails in his duty and is guilty 
of niiscoiidiict if he do<*.s not secure for each 
party an opportunity to present his case, and he 
should even go beyond strict legal rcoiiircinenis 
to do BO. 

An arbitrator should refrain from passing an 
award, so long as hois d(*[»ri\ed of the power to 
pass a just one, and slioiild either adjourn the 
proceedings in case a clningo in tho representation 
of the minor is probable, i>r, if one is not probable 
either generally or within tho time, if any, fixed 
for the award he should refuse to act. M Lakiikh- 
MINAKAVANA TaNTRI V. RaMACHANDKA TaNTKI, 1^4 M, 

L. J.71;22M. L.T. 89 763 

— Sch. Ilf para. 14 (c), scope of-^^ 

Arbitration, reference to — Award, erroneous view of 
law in — Court, whether can set aside award — Refer, 
ence as to right to succession of Hindu alleged to he 
congenitally blind — Award giving lije-intci'csl, legal* 
ily of. 

An award cannot be set aside under clause (c) of 
paragraph 14 of Schedule 11, Civil Procedure Code?, 
on the ground that tho arbitrators have giveli an 
erronoouR dcci.sion on a point of law. 

Clause (c) of paragraph 14, of Schedule 11, Civil 
Pi*ocedurc Code, should be confined to cases like those 
whore the arbitrator perversely and manifestly 
misapplies a rule of succession or applies to tlie 
parties a rule by which they arc not Imund. Where 
the arbitrator has applied his mind honestly and 
has arrived at a decision to the best of his abfiity, 
the fact that the .Indge might take a different view 
is not a ground for holding that the award is ille^l 
on its face. 

Wheio a reforonco w'as made to arbitrators as to 
the right of inheritance of the plaintiff who was 
alleged by defendants to be congenitally blind, and 
the arbitrators awarded to plaintiff a life-interest 
in a fourth share in tho properties subjoot to its 
becoming an absolute interest in case tho plaintiff 
married: 

Held, that tho award was not liable to be set aside 
under paragraph 14 (c) of Schodulo II, Civil Pro- 
cedure Code. IH M ADRPALLI VeNKATABAMI V, Ma1>E- 
PALLX SURAMMA, 84 M. L. J. 323i 24 M. L. T. 60 644 
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— — Sch. Ill para. 16 429 

“! paras. 17. 20. 21. tcope 

and applicability of-^ApplicaHon to file award made 
before ^livery of award-^()rd€i\ whether appealable 
— Material irreijiilarity in proceedings of arbifratorH 
— ReviHon, 

Para^^rapli 20 of Schodnle II of the Civil Pro- 
cedure Code prescribeR the proooduro to he follovi'ed 
ill respect of an application for filing; an award whicli 
hai already been made witliout tlie iiitorvciition of 
the Court, and does not apply to a cane where up to 
the date of filing of the application the arbitratorH 
have not made their award. 

Whore, therofort*, the part-ies to a dispute entered 
into an uji^ix^eincnt to refer it to urbitratioti and 
after tlio oornmencement of prooeedings by the arbi- 
trutora bat before the delivery of any award, the 
plaintifT made uu application under fiaragrapbs 17, 20 
and 21 of tho Second Schedule to the Civil Procedure 
Code, whereu]K>n the Court rnado an order direct- 
ing the award to be filed in Court: 

Heldf that tho order w’as not one under para- 
graph a 20 and 21 and was not, therefore, up]>oulable. 

A revision lies ngainst a deci’ee baR(‘d upon an 
arbitration award on the ground of material irregu- 
larity, but that material irregularity must have refer- 
ence to tlie pnaioedinga of the lower Court and not 
to those of the arbitrators. P ALr4Aii Din r. Rao- 
8IIAI1 Becam, 00 P. W. R. 1918 647 

paras. 20, 21 647 

" — — — para. Arbitration — Df«- 

pute about partition of joint property — Private 
reference to nrbifrafiou — Aimed aettfing skarett of 
parties^Application to file a imrd in Court j whether 
maintainiible. 

An award which does not partition agricultural 
land but merely settles the shares of the parties 
therein, may lie filed in Court; 

Whei’e, therefore, a dispute relating to tlie partition 
of joint property including agricultural land, was 
privately refc?rred to urbit ration and one of the 
parties applied under paragmph 20 of the socoud 
Schedule of the Civil Procf^dure Code for the filing of 
the award in Court: 

He/d, that inasmuch as the award did i.ot actually 
partition the agricultural land, there could be no 
objection to the filing of the award. P JoviNn Lai. 
i;. Muni Lal, 81 P. W. R. 1918 166 

- para. 21 647, 763 

■ Sch. Ill, para. 1 l-^Sale-deed^ exeenU 

ed hut not registered — Vollcctor^ permission granted 
by, hejore registration^ validity of. 

Plaintiff sued for possession of property under a 
sale-deed executed during the pendency of an 
attachment when the execution procoodings were 
before tho Collector, who accorded his sanction to 
the sale after tho execution but liofore tho registra- 
tion of the salo-doed: 

Heldt that permission having boon granted w^hilo 
the sale was complete fur want of registration, the 
sale was not void. N PARWATRAO 1’. Hamji 240 

Company — Liquidation — Question decided by 
liquidating Court, whether can he re-open^d by regu^ 
lar suit. 

The Legislature never intended that matters should 
be decided twice over, once by the liquidating Court 


Com pany— concid. 

and then ag^tii by the regular Courts. Therefore, 
a question which has once been settled by the 
liquidating Court, cannot bo ro-oponed by a regular 
suit. P Kieiikn Dab v, OFFicur. Liquidator, Doara 
Bank, Ltd., 40 P. R. 1918; 60 P. W. R. 1918 84 

Compromise, whether binding on person not 
party to it— Execution— Sale set aside on compromise 
bet nieen a action^ purchaser and m ortgagee “Surplus 
sale^proceeds taken away by judgment-debtor, whetlier 
liable to he refunded by order of Court on compromise 
— Appea I — Re vis ion. 

No one can bo bound by a oomproinise to which 
he is not a party. 

After the sale of a raiyaii holding in oxoontion of a 
rent- decree, the mortgagee of the holding, who in 
execution of his mortgage-decree had purchased the 
holding, applied to have the sale set aside under tho 
provisions of Order XXI, rule 90 of tho Civil Procedure 
Code, A compromise w^as effooied liet'ween him 
and the auction -purchaser of the holding and was 
given effect to by aii order of the Court whicli was as 
follows : — 

“The application for setting aside the sale is 
granted in terms of tho eolenatnnh and the sale is set 
aside. The judgment-debtors will deposit the surplus 
Baleqiroceeds taken by them nt once for payment to 
he petitioner”: 

Held, that tho order relating to tho I'efund of the 
surplus sale-proceeds was not binding on the judg- 
ment-dtditors who were no party to the oompi*omiBe 
and was not capable of execution as against them, that 
there was no jurisdiction to make the order in the 
first instance and there was no jurisdiction to enforce 
it. 

. IJcld, also, that no appeal lay to the High Court 
cm behalf of tho judgment-debtors but the matter 
was one for revision by the High Court. C Abddi, 
Karim r. Mbhkrunes^a 33 

Construction of document — Grant, 

deed of, interpretation of — lender-proprietary rights, 
whether ccmfrrivd - Pei’isdual lease. 

Where a deed of grant, which was executed by the 
supei'ior pixjprietors of a village and wound up with 
a declaration that it had been draw'n up as a deed of 
perpetual lease, imt the grantee in possession of a 
specified share in tho village and of all rights 
attaching thereto; declared expressly that the grant 
made to him was for generation after generation, 
provided that tho grantee as lessee w^as to deposit a 
certain amount of money per year in the Government 
Treasury for ma/gfazari and in addition to pay the 
lessors another sum per year by way of malikana} 
stipulated that the grantors were to liave mutation 
mmle in favour of the grantee by' setting his name 
recorded in khana miVkiau and gave tho lessee the 
powers of distraint, of suing for arrears of rents and 
of ejecting tenants: 

Held, that the deed conferred upon the grantee 
rights of a perpetual lessee and not of an under- 
proprietor. 

In construing a deed the terms of which appear to 
bo clear enough and w’hich purports to be nothing 
more than a deed of lease, it is not permissible to 
attribute to the lessor an intention to confer rights 
of transfer unless there are express words to that 
effect or unless such an intention is neoessarily 
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implied in the lanf^uage of the grant. O Kalka 
Singh v, Buraj Bali Lal, 6 O. I . J. bO 208 

Sale-deed, ichether can he treated ax deed of 

gift on failure of consideration, 

Wherts a deed purporting to be a ih'cd of sale 
fails for wsint of consideratitm, it is not open to the 
Court, in the absence of any indication in the deed 
itself, to treat it as adeod of gift. 

A deed must be coiiKiriKnl by ivliaL appears within 
t he four cor imps of the docunieut itself and the 
Court cannot go outside the deed for the? jnirpo.so of 
showing the intention of the inakor. Pelt rmri.iiAi 
1-. Bala Buksh Sktii, 3 P. L. W. 5!()«; (1917) Pat 360 

330 

3frye f f inortgaye - C'Oisiderat lou^ non pityment 
of, effect of 

Where a document is in the form of an outright 
sale, the executant is precluded from showing that 
it is in fact a mortgage' but he is entitled to show 
that the consideration has not been paid, and he is 
entitled to retain possession until the consideration 
is paid L B ilAitnuM SiNtin i\ Mm Po Htu 931 
. — “Up to” or “Until’* a certain dav, meaning 

of 305 

Contempt of Court — High Court, power of 
to punish mtnmoribj for contempt — Ad certistment 
for deinonsi rat ion against Judge, ivlietker contempt 
— Apology, effect of 

Per Peacock, C, J. — An advertisement published in 
a newspaper W a demonstration against a. Judge for 
acts done in ('oiirt may be a contempt of Court as 
well us defamation, although it cannot be said that 
in every case a demonstration got up in order to 
obtain an expression of public opinion coticerniiig the 
acts of a Judge w'ould be a contempt. 

If aiionynions loiters an; sent to the press con- 
taining false statements, the press is responsible for 
them if the name of the author is not given up. 

To say that a sentence is “cruel” may be a con- 
tempt of Court, thougli it would be no contetni>t if the 
it^mark is merely that the sentence is a severe 
one* 

Per Maepherson, J . — The High Court has power to 
proceed by way of contempt even w'hcii the (contempt 
is not committed in Court or during the pendency of 
a suit. 

Per Curiam. — The fact of his making an apology 
does not entitle the person charged w'ith contempt of 
Court to his discharge as a matter of right. C 
In the matter «/ Banks and Fenwick, 26 C. L. J. 401; 
IOCk. L.J.449 1 13 

- — — , what constitutes- -High Court, power of to 
•punish contempt summarily when comm itted out (f 
Cifurt — Printer and jmhlisher of newspaper, lahiUty 
of. for contempt — Directors of limited company carry- 
ing on newspaper, liahiiity of, for contempt^ Civil 
and criminal contempt, distinction between — Con- 
st ruction of roritings alleged to he contempt of 
Court — Secondary evidence of returns in custody 
of Registrar of Joint Stock Companies, whether ad~ 
missible. 

Per Sanderson, C. J, and Mookerjee, J.— In deciding 
whether an article published in a newspaper is or is 
not a contempt of Court, the question is not wiiether 
the article in fact obstructed or interfered with the 
due course of justice but whether it is **culculftted” 


Contempt of Court- contd. 

to obstruct and interfere with the due course •£ 
justice. 

An allegation against a litigant that he is attempt- 
ing to get a Bench constituted in such a way as 
would in his opinion give him a favourable decision, 
is calculated to obstruct or interfere with the course 
of justice and is, therefore, a contempt. 

Per Curiam . — The High Courts in India ore 
Hiiporior Courts of Kec»>rd. The oflfonco of contempt 
of Court and the pow’ers of tlm High Court to punish 
it are the same in India as in the superior Courts in 
England and the High Court has power to punish 
summarily a corit(?nipt of Court committed by the 
publication of a libel fin tlie Court or on the Judges 
when the Court is not sitting. 

The printer ami publisher of a iiew'spapcr is liable 
for contempt even though lie was not aware of the 
subject constituting such contempt. 

The jurisdiction wdiich tlie Court lias in respect of 
a contempt of Court should bo exercised with great 
care and should only be exercised when the case is 
beyond all reasonable doubt, and this should 
especially be the case when the proceedings are at 
the instance of the Court itself. 

Per iroodro/e, J . — In contempt cases the Court 
does not seek to vindicate any persfinal interest of 
the Judges but the genoral administration of justice, 
which is a public concern. Proceedings for contempt 
by scandalising the Court are not obsolete. 

All prcKjeedings, whether in respect of civil or 
oriiiiinal contempts, are of a criminal nature when 
their object is to imnish by fine or imprisonment. 
But it does not follow that the procedure in such 
cases is in all respects the same as in an ordinary 
ciiiiiinal case. In fact iMith the offence of contempt 
as also the jurisdiction and procedure under which it 
is tried are sui generis. Theie is but one rule of 
evidence which in India applies both to civil and 
criminnl trials, and tliat is contained in the definition 
of “proved” and “disproved” in section 8 of the 
Evidence Act. 

One cannot escape eitlier contempt or libel merely 
by relying upon a rumour. 

It is a contempt of Court to prejudice or attempt 
to prejudice a litigant befoi*e it and to interfere with 
the course of justice. 

The question whether persons in the position of 
directors of a company carrying on a newspaper are 
responsible for contemptuous articles published in 
the ])aper must depend upon the facts of each case. 

Per Mookerjee, J . — In ascertaining the true meaning 
of articles published in a ni'W'spaper and alleged to 
be cont€*mptuous, the obvious course to pursue is to 
read the olfoudiiig articles as they stand and to 
attach tf> the words used their natural meaning 
without the nBRistRiiee of a laborious commentary. 
The meaning and intent arc to Ix^ determined by a 
fair interpretation of tlie ianguago used and by a 
consideration of the general tone of the wilting. 
Disclaimer on tlie part of the publisher as to inten- 
tional disrespect to the Court is not a sufiicient 
defence when the purpose and meaning of the 
writing is obviously of a contrary import. No doubt 
if the langUHge is fairly capalde of an innocent 
interpretation, the Court will not read into it a 
sinister import. Tut if the intent is fairly clear, 
liability to punishment foi* contempt of Court cannot 
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be Buccsssfully avoidod by the use of a traiiBparonb 
artifice. 

Contempt by a speech or writing may bo by 
acandalising the Court itself or by abiiHing parties 
to an ^tioii or hy prcjudiciii^f mankind in favour of 
or against a party before the cause is lieard. 

A criniinal contempt is conduct that is directed 
against the dignity and autliority of th(i Court. A 
civil contempt, on the other Imiid, is failure to do 
something ordered to be done by n Court in u civil 
action for the benefit of the opposing party therein. 
Consequently in the case of a criminal conteinpt as 
the primary pur|mse is tlio vindication of the public 
authority hy the punishment of an act committed 
against tlie majesty of tlie Jaw the jimceeding con- 
forms as nearly as po.s8iblc to proceedings in crimi- 
nal cases. In the case of a civil (Huitempt the jiro- 
ceeding in its initial stages at least may be deemed 
as instituted at th(5 instance of a party and thus to 
possess a civil charncter. But here also refusal to 
obey the order of the Court may render it necessary 
for the Court to adopt punitive tiiouaures against 
the persons who have defied its authority; at that 
stage at least the proce<‘dings may^ assume a criminal 
character. 

A pi'oceediiig to punish for contempt has the 
essential qualities of a criminal ))roeoeding, M’hether 
the pnHU'oding is initiated primarily to vindicate the 
Court’s authority or solely as a c(x*rcivr or remedial 
measure to enforce the rights of the litigants or for 
both tliose purposes eoinhined. 

Su)>pJeiuent«ry evidence cannot be given so as 
to p]*oju(tico the position of an accused. 

It cannot be held as a matter of law that the 
directors of a limit<^d company which owns a 
newspaper are liable to lx; coininittotl for contempt of 
Court on account of a Hind published in the paper. 

Per Woodroffc and Monknjee^ JJ, — Secondary evi- 
dence of the returns filetl with and in the custody of 
the Begistrar of Joint Stock Coiiijianics is admissible, 
as such roiiiriis constitute public ri!corda of private 
documents within the mcaiiiog of section 74 (2) of the 
Evidence Act, 

Tlio term “record” includes a collection of docii- 
ments. 

A Division Beiicli (Mookerjee and Uniiiiiig, JJ.) 
held in an appeal that the Calcutta liiiprovement 
Trust had no power under the Calcutta Improvement 
Act to acquire land compulsorily for the purpose of 
rccoupiDciit. In three other cases G reaves, J , sitting 
on the Original Siile, decided that the Trust had such 
power. AVlion the appeals from Mr. Justice Orcaves 
wore about to bo beard by the High Court hearing 
appeals from the Original Side, the following two 
articles were published in the “Amrita Biizar Pntrika” 
newBpa})cr in its issues of the 18th and 22nd May 
1917, respectively: 

“There is a mischievous rumour alioat, which should 
be contradicted. It is stated that a vigorous attempt 
is being made to got up a Ilench to consider the 
appeal on the judgment of Mr. Justice Greaves in 
connection with tJic acquisition of surplus land by 
the Calcutta Improvement Trust according to some- 
body’s choice. We do not believe that it is possible 
for any one, far less tlie Cliairman of the Trust, to 
secure a Bench after his ow'ii heart as a countei'poise 
to tho Mo<*kerjeo and Cuming Bench. Wo ure sure 
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the iriteroat of every ratepayer is sab? in the hands 
of the Hon’ble Judges, and wc do not think that any 
Official of tlic Trust can go so far.** 

“Something like consternation prevails on account 
of the proposed new constitution of the Appellate 
Bench of the Calcutta High Court before which 
appeals against the awards of the Improvement IVust 
are to Uj heard. It is known to the reader how this 
Bench w'as orfginnlly composed of Sir Asutosh 
Mookerjee and the Hoii’ble Justice Cuming, and how 
latterly it lias ccinc? to be presided over by the 
TTun’blc tlie Chief Justice and Mr. Justice Woodroffc, 
Humour has it that for purposes of hearing Improve- 
nicnt Ti-ust appeals the Bench is going to bo streng- 
thciicd by the appointment of Mr. Justice C bitty. 
Now what neither tlie public nor ourselves can under- 
stand is this special arrangement for such a Special 
Bench. If it is contended that two Hon’ble Judges 
of the highest Court in the land arc not competent 
to decide iji appeal cases in which the Improvement 
Trust is concerned, a contention, however, which w'e 
tin not believe the Chief Justice will cai*e to advance, 
why slioukl there lie a Special Bench of three and not 
a Full Bench of five, on which at least two Indian 
Judges could find seats? is a matter of fact, as 
landowners in Calcutta arc mostly Indians, and as 
Indian Judges arc likely to know more of conditions, 
prac( ices, etc., provuiling here, it is but meet that the 
Appellate Bench in the prosent circumstances should 
be so copiposed as to asBOciate Indian Judges witli 
their Kuropoan colleagues. The withdrawal of Sir 
Asutosh has given rise to rather unsavoury impres- 
sions in the public mind, sinc^ this proposed arrange- 
ment is to follow^ close upon the heels of his judg- 
mont in the case of Truiifecn for the hnpravement of 
Calcutta V. Chandra Kanfa Chosh^ (36 Iiid. Oas 749*24 
C. h. J. 246; 44 C. 219; 21 C. W. N. 8). Be that as it 
may, we have perfect faith in tho present Chief Jus- 
tice and ladievc that as soon as Sir Lancelot Sanderson 
understands the public feeling in the matter, his 
Lordship will cither form a Full Bench or at least 
associate an experienced Indian Judge with himself 
for the hearing of Improvement Trust appeals: 

Hald^ (1) that tho articles might legitimately bo 
read together to determine their scope and purpose, 
even though they wore proved not to have been 
written by the same person; 

(2) that the articles were calculated to bring tho 
Court and Uio Chief Justice who was responsible for 
its ailministration into contempt, and not only to 
destroy confidence in the Court but also to under- 
mine and impair its authority and that as such they 
constituted a contempt of Court. C Amkita Bazar 
Patrixa, In the matter of, 21 0. W. N. 1161: 26 0 L 
J. 459; 45 C. 169; 19 Cr. L. J. 530 

Contract Act (IX of 1872), s. 2-‘Pre. 

miaeef* meaning of, 

Prima facie the word ‘promisee’ in section 2 of tho 
Cont ract Act means, in reference to bonds, a person 
in whoso favour the document is executed. M 
Ankalamma r. Bellam Ciienohayva, 7 L. W. 221* 34 
M. L. J. 816; 23 M. L. T. 215; 41 M. 637 419 

"" — 8a 15 — Coercion^^ReJuaal to convey equity 

of redemption except on certain terms, 

A mortgagee, who refuses to reconvoy the mort- 
gaged property to th| mortgagor except on cejtaJn 
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terms, cuunoi be said to be unlawfully detaining or 
threatening to detain any property within tho mean- 
ing of section 16 of tho Contract Act. C BENCAii 
Stone Company, Ltd. v. Joseph Isaac Joseph Hyam, 

27 0. L. J. 78 738 

8. 16 lOI 

I !■« 88* I6f 7A^Undue infiiience. — Pefialty — 
Interest, high rate of^ whether ailowabJe. 

Without any evidence of undue influence exercised 
or unfair means adopted by tho lender, a rate of 
interest agreed to by tho borrower canimt bo dis- 
allowed as being penal unless it is so high as to 
shock the conscience of the Court. C Kasi Nath 
Mitra V . Bhikan Chahan Maity 778 

I— 3. 23f applicability of, to voidable contract 
— C, P, Tenancy Act {XI of 1898), s. 70~-Tenancy 
land eold as khndknsht ^ Reg isti'at ion contrary to 
law — Disjiossession of vendee by landlord — Misrepre- 
sentation, damages jor, suit for, maintainability of. 
Plaintiffs purchased under a registered sale -deed 
from the defendant 4- pies share in a village and 
34*6^ acres of land, which was described a.s his 
khudkasht. The land being the tenancy land of tho 
defendant’s predecessor-in-intcrest could not be 
transferred without the consent of the landlord, who 
dispossessed tho plaintiff by an order of the Revenue 
Officer under section 71 of the Central Provinces 
Tenancy Act. Tho plaintiffs tiled the present suit 
for compensation for breach of the covenant in tho 
sale-deed which described the land as khudkasht It 
was contended on behalf of tho defendant that, the 
registration of the sale- deed being contrary to the 
provisions of section 70 of the Central Provinces 
Tenancy Act, cho agreement was unlawful under 
section 23 of tho Contract Act, as it had the effect 
of defeating the provisions of the law, and no 
damages could bo claimed in respect of such an 
agreement: 

Held, (1) that a transfer of occupancy and ordinary 
tenant rights being voidable and not absolutely void, it 
could not be held to lie unlawful within the meaning 
of section 23 of the Contract Act; 

(2) that even if the registration of tho instru- 
ment was contrary to law', this did not affect the 
question of damages to which the plaintiffs wore 
entitled for breach of the covenant in the sale-deed. 

Where a vendor sells land as belonging to him and 
it turns out that his title was defective, he is liable 
to damages for breach of ngreement, whether the 
vendee knows of the defect in the title or not. Tho 
vendee is entitled to rely upon the covenant con- 
tained in the deed and is not lK>und to exercise due 
diligence in discovering tho facts. Mere knowledge 
or suspicion regarding the defect in title does not 
prevent an express or implied covenant fiom operat- 
ing. It is only when there is a contract to the 
contrary that the implied covenant does not apply. 
N Shaligram Sadashko Pan dr v. Nakain 669 
- .. — — 8« 23 — Public policy - Agreement to serve 
creditor till debt paid off, whether slavery bond — 
Motley paid under agreement against public policy, 
whether can be recovered. 

The plaintiff advanced a sum for marriage expen- 
ses to two brothers on their executing a bond, by 
which they agreed in consideration of the sum 
advanced that one of them should always w'ork for 
the nlaintiff. It was further stipulated in the bond 
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that interest at the rate of 2 \ porcoiit. per mensem 
that would accrue on the principal was not to be 
paid in cash but was to be liquidated by the 
services of the one or the other of the two brothers 
whom the plaintiff undertook to feed but not to 
clothe: 

Held, tliat it w'as doubtful whether the agreement 
was opposed to public policy as a slavery bond as 
under its terms while one brother was working for 
the ])laiiitiff it would be possible for the other 
brother to earn money elsewhere and in course of 
time to pay off tho principal debt. 

A suit is maiiitaiuablo for the recovery of a sum (jf 
money actually advanci^d pursuant to an agreoment 
wliich is opposed to public policy. C Anandiram 
Mandal V. Goza Kachoki, 27 C. L. J. 459 965 

SSa 23* 24 “^Public policy— Compounding 

felony^ Unlawful consule ration — Specijic performance 
of agreement to sdl land, 

Tlu' plaintiff sued for specific performance of a con- 
imet by which the husband of the defendant agreed 
to convey to her certain land for a consideration of 
Rs 150. Annexed to the contract was a term that, in 
the event of a criminal prosecution for criminal 
breach of trust instituted by the plaintiff against the 
said intending vendor not being w'itlulrawm, the con- 
tract was not to be enforced. 

Held, (1) that if th(.“ concluding term of tho 
contract had been complied w'itli or could be com- 
plied with, then part of the cuusidoration was void 
on tho ground of being opposed to public policy; 

(2) that if the term could not be complied with, 
then the whole contract became unonforc(»able for 
failure of an essential condition and that in either’ 
view the suit must be dismissed. 

No one can contract on th<*- footing of }>art of tho 
consideration being tho compounding of a felony. B 
Bani Ramchandka Salvi V, Jayawantj Govini> 
Pandit, 20 Bom. L. B. 331 566 

8.25 727 

S. 38 638 

’ — — 8> 43p applicability of 732 

— 88 • 629 669 73 — Contract — Novation — 

Debt, agreement for payment of, ai new plane — Cause 
of action — Jurisdiction — Money due on accounts — 
Interest, claim for, as damages, in absence of agrees 
ment, legality of. 

Plaintiff and 2nd defendant were partners. First 
defendant received Hs. 2,500 as an advance from 
2nd defendant, promising to supply cotton at 
Palladam wdihin the jurisdiction of the Tirupur 
Munsif’s Court. As the Ist defendant failed to 
supply the cotton or to return the advance plaintiff 
and Jst defendant looked into the accounts, 
and 1st defendant’s liability was fixed at Bs. 2,000 
and it was agreed that this liability should be dis- 
charged by tbc Ist defendant sending cotton to 
Virudnpatti within tho jurisdiction of the Satur 
Munsif’s Court, to be sold by the plaintiff’s man who 
should realize the Rs. 2,000 due by Ist defendant 
from the sale-proceeds. Plaintiff filed a suit in the 
Satur District Munsif’s Court on Ist defendant’s 
default and also claimed interest by way of 
damages: 

Held, that interest could not be claimed as com- 
pensation under section 73 of the Contract ilct 
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Per Sdflasiva AiyaVf J. — Tht? n»^w ajpuement U» pay 
the amoniit duo at Yirudupatti was » novation of 
the original contract within the nioaiiing of sccthm 
62 of the Contract Act and the Satur Mun»if*K 
Court had jurisdiction to try the suit. 

Per Phillips^ J . — The agreement was itself a new 
one and in supersession of the old one and was imt 
a mere agreemont to pay a debt at a piaco other 
than that mentioned in the original agreement and 
the cause of action^ therefore, arose within the 
jurisdiction of the Court of the District Muusif of 
Satur. 

Qu.'rre — Whether, even wliere the question is one 
affecting jurisdiction, failure of justice must be 
shown to justify the interference of an Apixdlate 
Court under soctiori 21, Civil Procedure Code. 

Per Sadatiiva Aiyai\J.— A new contract changing 
the place of performance falls under section Gi of 
the Contract Act and no independent consideration 
is necessary to validate the same. 

Per Phillips^ J . — Where no interest is provided for 
in the agreement of parties and when it is not a 
case of damages for hrea(!h of (contract, interest 
cinnot be claimed as compensation under seetioti 
73 of the Contmet Act. M Vasudeva Mitdaliar r 
VKLAPrA Nadar, (1917) M. W, N. 779; 0 L. W. 717; 
22 M. L. T. 512 401 

s. 70, HVftpe Ar/ don^ primarily for 

doer'ti benpjit incidentally benejitiny another — irritja* 
Hon channel^ reiniir o/, bc/ietitiny both repairer and 
third party — Contrihution^ claim jor~- Rcjnnal of 
defendant to pay for repairs — Ckarye^ enforcrability 
an^-LiinitaiUm Act (/X of 1908), Sch. I, Arts. 

120 — Ueyalation XX 17/ of 180/, s. *62-— Collect ion of 
cost of repairs hy Collect or ^ effect of. 

Section 70 of the Contract Act does not iqiply to 
eases where « fierson dues an act for his own bonctit 
and that act incidentally beiiolUs his neighbour or 
any other person. In such cases the latter need not 
pay for the extent of the benefit derived by him from 
tlio act. 

A person claiming contribution from another under 
section 70 of the Contract Act must prove that he 
did some act for the latter. An act cannot Itc 
described as done by one person for another, unless 
it can bo shown that, but for the e.visteiice of that 
other’s interest, it would not have been done. 

Plaintiffs, the lessees of the Sivagangn Zeniindnri, 
executed certain necessary repairs to a tank which 
irrigated their lands and the defendant*?’ lands 
and also the lands of other persons. Before com- 
mencing the repairs they intimated to defendants 
their intention to do so and called upon them to bear 
their rateable share of tlio expenses. Defendants 
replied that they did not w^aiit the repairs and refused 
to pay any portion of the expenses. The plaintiffs, 
however, complotod the repairs, and filed the present 
suit for contribution against the defendants, relying 
on section 70 of the Contract Act. They prayed 
also that the amount that may bo decreed to them 
may be made a charge on the defendants’ properties: 

Held, (1) that as the repairs were executed by the 
plaintiffs mainly for their own benefit, though the 
defendants were also incidentally benefited by them, 
the latter were not liable for a proportionate share 
of the expenses under section 70 of the Contract 
Act; 


Contract Act— contd. 

(2) that, even if defendants were liable, plaintiffs 
were not entitled i(i a charge on their property; 

C3) that Article 120 and not Article 61 of the 
Limitation Act was applicable to the case. 

Per Oldfieldf J.— Article 61 of the Limitation Act can 
be applied to cases under section 70 of the Contract 
Act when; the payment made by the plaintiff pro- 
duced an immediate benefit to the defendant, as in 
cases of payments of Government revenue or of 
decree amounts, but the Article will not apply when 
the benefit will only arise at a subsequent stage 
and plaintiff’s cause of action w’ill not be complete 
until that subsequent stage is reached. To such 
cases AHicle 120 must be applied. 

Ycr Abdur Hahinif J , — The fact that the Collector 
lias levied some portion of the expenses for repairs 
from defendants bv coercive process under section 82 
of Regulation XXVll of 1802 will not affect their 
non-liability under section 70 of the Contract Act. 

M VlSWANADIIA VlJlA KUMARA BAKGAROO r. R. (r. 

Orr 786 

S. 73 401 

■■ ' Si 73f IIIUSi (a) — Contract for delivery 
of goods — Breach — Market, absence of, at place of 
delivery — Goods rwt for sale but for use Damages, 
measure oj. 

The moasure of damages in case of breach of a 
contract for delivery of goods, where there is no 
market at the place of delivery and where the goods 
are not to bo rc-sold but arc intended only for the 
buyer’.s use, is that contained in illustration (a) to 
section 73 of the Contract Act, i. e., the sum by 
w'liich the eontrairt price falls short of the price for 
which the purchaser might have obtained goods of 
like quality at the time w lion the goods ought to 
have been delivereil. 

Per Sadasira Aiyar, J. - Section 73 of the Contract 
Act mentions tw o alternatives, the latter alternative 
being an additional right to be availed of at the 
plaintiff’s option. 

Jllustnition (r() to tlie section authoritatively 
interprets what tin; Legislature meant by the phrase 
Moss or damage which nutiirally arose in the usual 
course of things from a breach of the contract’ in 
a Mio-market’ case also. Tlie language of the illus- 
tration is absolutely general and wide and it makes 
no exception on account of special circumstances, 
such as {a) wliort; t he party complaining of the broach 
could got some other substitute for the goods ordered, 
ib) wliere he w'as made a gift of the articles as sub- 
stituto on the day fixed for delivery and (c) wdiere 
there W'HS no market at all for the goods at the place 
of delivery. IVI Ismail Sait & Sons v. Wilson & Co., 
23 M. L. 'i’. 320; (1918) M. W. N. 399 942 

Si 74 778,901 

s. 74 ^Interest, enhanced, whether penalty. 

The mere fact that for certain reasons the parties 
to a mortgage agreed on very low interest to begin 
with, is no sufficient reason for holding an agreement 
to pay cnlianccd interest at a ronsonablo and normal 
rate later on to be penal. P Muhammad Ali t\ 
Parma Nand, 48 P. W. R. 1918 232 

Si 74 -•Lease — Deposit ^Forfeit are of de- 
posit in event of breach —Interest, claim for, at 24i per 
cent, per annum from date of suit — Penalty, 

Uudor a rental agroemont executed by the defend* 
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ftiit to the plaintiff the latter deposited 6 months’ 
rent as advance, stipulating for its forfeiture in 
case of breach by him of the terras of tlie lease. In 
a suit for rent duo and for a declaration that the 
deposit had been forfeited in accordance with the 
defendant’s undertaking under the lease and for 
interest at 24 per cent, per aiimirn fi-om date of suit*. 

Held ( 1 ) that section 74 of the Contract Act was 
not applicable to the forfeiture of deposit and that 
the clause for forfeiture was not a penalty; 

(2) that the claim for interest at 24 per cent, per 
annum from date of suit was penal and slieuld bo 
disallowed. 


Ill determining wbotlior the amount stipulated to 
bo forfeited is in the nature of a penalty, the Court 
must bo guided by the reasonableness or unreasonable- 
HOBS of the amount. IVI Yenkatachari v. Kam- 
LiViik Tevan, (1918) M. W. N. 197; 7 L. W. 404:417 


S. 133 429 

S. 176 -^Painooe^ ^alc hij^ ofpdirned articteH 


— -No/my, rcanonahle^ v hat is. 

Section 176 of tlie Contract Act does not contem- 
plate that the pawnee should give the pawnor informa- 
tion <»f the actual date, time and place of sale. Tlu^ 
section does not moan that a sale should be arranged 
boforeliaiid and that due notice of all the details 
should be given to the pawnor. All that the law 
intends is tliat the pawnee nhould give thtj pawnor a 
reasonable time within wliicli to ex(*rcise his right (»f 
redemption and prot;(Jod to sell if the pi’operty be not 
redeemed. 

The pawnee’s right to sell is analogous to the 
seller’s right of re-selling grunted under section 107 
of the Contract Act and the two right s must be 
exercised in more, or loss the same in(!t hod. 

A pawnee of certain articles of jewellery gave notice 
t o the pawnor that unless the money whs paid within 
a fortnight, the jewellery would be sold without 
further reference to him. 'J’Ik? notice <lid not men- 
tion the actual date, time and plm^o of the intended 
Hide. The articles 'were sold but the full amount of 
the debt was not realized. In a suit by the pawnee 
for the balance, it was coiitendod that the notice 
given was not a rtuisonablc notice of sale within the 
meaning of section 176 of the Coiiti-act Act: 

that tlie notice given was a reasonable notice 
of the intended sale within the meaning of the 
section. A Kunj Behaki Lal v. Bhahoava Com. 
MCRCiAL Bank, 16 A. L. J. H90 462 

— SSa 1849 248 — Principal and agent - 

Minor^ whether can act as agent liahilitg oft 

for acts done by managing minm' member — Minor y 
liability o/, on attaining majority. 

Where on the application of an active minor mem- 
ber of a firm who did most of the busiuoss of the 
firm, shares in a Limited Liability Company wore 
allotted to the firm; 

Heldy (1) that as a minor can act as an agent under 
section 184 of the Contract Act, the fact that at the 
time of the application tlie member was not sai juris 
did not vitiate the contract between the Company 
and the firm and that the firm was, therefore, liable on 
the shares; 


(2) that as the minor did not give notice 
within ro^soaable time after attaining majority of his 


repudiation, he was also equally liable. P (lopi Mal- 
Bckga Das v. Jain Bank ok India, Limited, 38 P. W. 
K. 1«J8: 17 P- U K. 1018 17 

S. 247 667 

8.246 17 

SS. 252, 254 (6) ^Partnership-^ Vis- 

solution, right to, how far affected by terms of partner^ 
ship contract-- Court, power of, to <lccree dissolution. 

A partner’s claim to a do(;roo for dissolution rests» 
in its origin, not on contract, but on his inherent 
right to invoke the Court's protection on equitable 
grounds, in spite of the terms in W’hich the rights 
and obligations of the partners may have boon 
regulated and defined by the partnership contract. 

It is not, therefore, a contravention of suction 
252 of the Contract Act for a partner to seek dissolu- 
tion, or for the Court to dec-iee it, though the 
partnership agreemont contomplales tho conti- 
iiiianco of the partnership bc\"ond tho date at which 
the suit is instituted. It is to meet the precise 
predicament of a partnership not terminable at will 
that tho Couii’s power to decree dissolution is con- 
ferred in tho events eminioratod in section 254 of 
tho Contract Act. P C llKiLMAT-rN-NissA Bed dm 
r. Frige, 22 C. W. N 601; 16 A. L. J. 513; 27 0. L. J. 
623; 5 P. L. W. 25; 28 M. L T. 400; 8 L. W. 53; 20 
Bom. L. H. 714 568 

Contribution suit 236 

CO^OWnOrS — llcnt, coUeetiou of, by fractio^uil 
co-oinwr — Payment of Government rceenue - Contri- 
bution, suit Jor, of pruporlionaie share of revenue 
jmyable by other vo-oivners — Set-off of defendnnVs 
share of collections, plea of, validity of. 

Plaintiffs ow'nod a '^ths share in a mitth, and 
the defendant owuied the romainiiig Uh share. Plaint- 
iffs paid the pcishciisk and biied defendant fur the 
share of the peishrush pnid by them which he was 
bound to pay. The defendant pleaded that plaint* 
iffs w'ore bound to give him a fourth of tho amount 
of rent collected and lie claimed a set-off of such 
amount as against liis share of the peisf^msh, I’lio 
plaintiffs contondcMl that tho total amount collected 
by the.m did not exceed their share of tho rent and 
that defendant w^as bound to mi^et the common 
charge, viz,, the (h)vernmcnt revenue*. 

Held, that the. plaintiffs should bo deemed to have 
made the collections on behalf of all owners, each co- 
owner being entitled to liis fraction in that amount 
in proportion to his share and that defendant was, 
therefore, entitled to the set-off claimed. 

Per Sadasiva Aiyar, J , — Where a co-sharor express* 
ly intends to collect rents for his own share alone 
and is paid by the tenants expressly for that share 
he must ho deemed to have collected his own share 
and not for all the co-owners. IVI Sivanarasa Rkddi 
V. Doraisami Beddi, 8 L. W. 91 463 

Co.sharers — Surrender of tenancy lands to one 
co-sharer — Notice by other co-sharers to vacate their 
shares — Suit for possession — Delay, unrcasonablef 
effect of. 

Tlio ordinary t(?narioy lands in suit wore at first 
hold by the 1st defendant as sub-tenant. After 
having acquired a sluiro in the village he got a 
surrender from the tenants and the fields were held 
by him as khwlkaM. The plaintiffs, who were 
co-sharers in tho village, gave a notioo to the Jst 
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defendant calling on him to vacate their sharen in 
the land but the notice did not contain any offer 
lo contribute the plaintiffs’ share of the cost of 
acquisition. The plaintiffs brought the present suit 
for joint or exclusive possession of their share of 
the fields about 2 years after tlio notice and nearly 
4 years after the enf ry in the Jehasra alxnit the 
surrender; 

Ifriti, (1) that thent had liocn mironsoiialde ih-day 
ill bringing tbo suit; 

(2) that as tlic notice was of at lbx*eateiiiiig iiaturt; 
describing the jiosscBsiou of the dofomlant as wrong- 
ful and making no offer to ooTitributo towards tbo 
cost of aecpiisitiou and ns the defenciniit bad been in 
occupation of the field as snh-ieiiaiit for many years, 
it was not a case in which the plaintiffs oouhi get 
a decree for joint physical possession. The remedy of 
the plaintiffs was to have a partition effected. N 
HlPU V. SiTTI 902 

Costs •^Court e.rercining diaci'ction iu arhifranj 
manner — Appeal^ aecend^ Kliethcr maintainnhle. 
Where a lower Appellate Court exerciaes its diecit'- 
tion as to the award of cods in an arbitrary utanner 
and not according to judicial priiiciides, a secoinl 
appeal lies from its decit^e. 

Plaintiff, a minor, sued through her brolber as 
next friend for a doolRration that she was not the hiw- 
fiilly wedded w'ife of the xlefendant and obtiiiiied a 
decree wirli costs, the Court holding tiuit no valid 
marriage hadi taken pluee between the plaintiff and 
the defcndiint as alleged by the latter mid that the 
plaintiff had never lived with the defendant us his 
wife. On appeal the District Judge, while agreeing 
with the lower Court <iii nil points, held that the 
defendant had been badly treated as the customary 
separation for the abduction of Jiis sister by plaintiff's 
br^.ither had been denied to him mid that tlieref ore the 
plaintiff’s next friend must pay the defendant’s costs; 

Held, that iuHsmuch as the defendant’s allegations 
as to the alleged iiiarriuge had been found to be 
fnlso, the District J udge’s order as to costs was wholly 
unjustifiable and must bo set aside. P F/zal Nur %\ 
Alt/HAMMAh HA88AN, 97 P. W. R. 1918 948 

■' ■■ Discretion^ excrciac oj — Solicitor acting on his 
men behalf f costs of. 

The High Court is averse to interfere with 
the discretion of a Judge on the question of costs, 
but the discretion must be exercised judicially. 
The ordinary rule is that a party who succeeds 
upon a particular issue gets the costs of that issue, 
iinlesa there is a good cause for depriving him of the 
costs of that issue and unless the issues in the case 
are so closely connected that they cannot be separated 
one front the other. 

A solicitor, who is a party to a suit and acts on his 
own behalf, is entitled to the same costs as if ho had 
employed a solicitor, except in respect of items wdiicli 
tho fact of his acting directly renders uimocossary. 
C Brngal Stonk Company, Ltd. v. Joseph Isaac 
Joseph Hyam, 27 0. L. J. 7R 738 

COUrt«f6€ payable on appeal a^inst decree for 
possession and remand for asoertaiiiment of tnesne 

profits 100 

I I ■■III payable vhen nt^mortgugor sues to redeem 
ahare of mortgaged property. 


Court«fee<- concid. 

Where a oo-mortgagor who is entitled to redeem 
a share of the mortgaged property sues for redemp- 
tion, the Court -fee payable is to bo calculated on 
iiiO amount of tbo mortgage debt which is chargeable 
on the share which the plaintiff is eutitled to redeem. 
O Biuihon Bamubii SiNiJii 1*. Baohubanba Kunwab, 

5 O. L. J. ^ 300 

Court Fees Act (VII of 1870)* s» 7 

(Iv) (c)- specific Relief Act (! of 1877J, e. 39— 
Suit to avoid registered deeil-~Viiurtfiec payahlc, 

A v»ltti«tiff suing for the cHiicellatioii of a doon- 
ment under sod ion 39 of the Specific Relief Act is 
nol t?utitled to reduce tho Court-foe payable on his 
plaint by an assertion that the suit falls tinder 
Chapter VI of the Act. 

On an adjudication under section 39 of the Spoei- 
fic Relief Act that a deed is void tho Court is 
required by law, if the instrunicnt lias been regis- 
tored, to send a copy of its decree to the officer in 
wdiosc? olHce tho instrument has been registered, and 
this forw'arding of tho copy of tho decroe to the 
Registrar is a consequential relief upon which an ad 
valorem Court-fee must l)e paid. Pftt Xoowooarar 

Ojain SinoHAB Jha, 3 P. L. J. 194 238 

8> 7 (v) — Madras Ciril Courts Act (III of 

Th(? proper valuation of a suit to enforce a right 
of prt-einpti«m is, in accordance w ith section 14 of 
the Madras Ciril Courts Act, that fixed in the 
niannor provided by section 7 ' v) of the Court Fees 
Act. M Nakayan Nair V. Chkria Kathibj Khtty, 

34M. L.J. :n7 89 

Si 7 (V) (a)— 8M/‘t for jtoHHeesion on 

basts of rnokarrari deed ^ Court -fee pngable-- Mokar- 
rari lease^ ivhether land 

A Riiit for possession of immoveable property on 
the basis of a rnokarrari lease is purely one for 
possession of iinmnvoable property within tho 
meaning of section 7, clause (rj of the Court Fees 
Act. 

A rnokarrari lease of a definite share in a revenue- 
paying estate is land within the meaning of section 
7, clause 5 of the Court Foes Act. Pa,t Biui Kulsum 
V. Sykd Muiiammau Hamid 928 

S. 13 552 

S. 19, cl. (xvii) — Petition of appeal hy 

■prisoner presented hy his Pleader^ uhether requires to 
be stamped. 

A petition of appeal presented by a prisoner not 
personally but Uirougli liis Pleader is exempted from 
Court- fees under clause (.vvii) of section )9 of tJio 
Court Fees Act. N EMI-KBOR I’, If.BOTl Tki.i, 14 N. 
L. E. 77; 1 P Ok. L. J. 494 1 58 

Sch. l,Art. I, Sch. II, Art. 17 

^CrosS’ objection— Court- fee payable. 

There is no reason to assume that tho words *’or 
cross-objection” have been omitted from Articlo 17 of 
Schedule 11 of the Court Fees Act. Therefore, a 
crosB-objecti(>n in a suit for a declaration must bear 
ad valorem Court-fee under Article ], Schedule 1 of 
the Court Fees Act. Pat Darooa Baft v. Fabiema 
Kdxb, 3 P- L. J. 197; 4 P. L. W. 368 568 

Art. I — Cross^ohjections, memo-- 

randum of—Conrt*fee payable, 

A memorandum of orosa-objections filed by a 
respondent most be properly valued and bear Court* 
fees ad valoren^* 
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Court Fees Act -com!id. 

A respondent who files a memorandum of cro88> 
objections is not excused from the payment of 
Court-fees thereon, nioroly because the appellant 
has paid more than adequate Court-fees on the 
memorandum of appeal. C Secrktauy ok State -r. 

Diqambak Nanua, 27 G. L. J. 443 939 

Sch. h. Art. 17 568 

Sch. Ill, Annexure B (4) — Probate 

dufy^Trustfi created by Willj ulicther liable to duty. 
The deduction allowed under Schedule IIJ, 
Annexure B, item (4', for property held in (rust not 
beneficially, applies only to jiroperty which the 
testator was possessed of or entitled to not liene- 
hcially but as trustee for any other pers»m or persons 
and not to trusts created by the Will of the testator. 
PSLt CllANDRAllATl KUAR r. COLLECTOR OK DaU 
bhang A, 2 P. L. J. 611 S78 

Criminal Procedure Code (Act V of 
1898), S. 7(2) — Notijieatiun declaring hoimd- 
ary between two disirictttj construction of. 

A notification issued under section 7 (2), Criminal 
Procedure Code, declared that for the purposes of 
criminal jurisdiction the deep stream of a river 
running between two conterminous districts was to 
bo considered the boundary betYveen those districts: 

Jleldf that the intention of the iiotilication was not 
to define the boundary between the two districts as 
on the date of the notification, but to declare that 
until a further notification ivas made tlie boundaiy 
line between the two districts was to be the deep 
stream of the river as found at any particular time. 
O Kayamuiidin V. Dwarka, 6 O. L, J. 14'>; 19 Gr. L. 

J.671 1007 

— $■ 107 (2), proceedings undei\ whether 

can be transferred by District Magistrate, 
Proceedings initiated by the District Magistrate 
under the special powers conferred upon him by 
section 107 (2', Criminal Procedures Oocle, need not 
be continued to the end in his Court but may 
be transferred by liiin to tlie Court of some 
subordinate Magistrate otlitrwiee competent to deal 
with the matter. C Kakhal Manual v. Emkeror, 27 
C. L. J. 314; 19 Cr. L. J. 496 160 

S. 125 397 

S. 145 — Dispute regarding right to tap tree 

— J urisdiction. 

The right to tap a tree is a question which may be 
the subject of proceedings under section 145, Crimi- 
nal Procedure Code. 

Whore on a Police report that there was an 
apprehension of a broach of the peace regarding 
the right to tap a tree, tlie Magistrate initiated pro- 
ceedings under section 146 of the Criminal Prixjedure 
Code and directed that a passage may Ihi loft in a 
wall which was being built by the second party to en- 
able the first party to tap the tree, the only way to 
cut the tree lyiug over the wall; 

Held, that the order of the Magistrate was entirley 
without jurisdiction. PSit Jiblal Mahto v, 
Eaipekor, 3 P. L. J. 816 848 

— — 8m 145 - Bc/cefion of material evidence — 
Jurisdiction, refusal to exercise — Revision, 

Ordinarily the rejection of evidence might not be 
accepted as a good ground for 1 * 6 vision of an order 
under section 146 of the Code of Criminal Procedure, 
but the rejection of material evidence ofiFered by a 
party would amount to a refusal to exercise juris. 


Criminal Procedure Code— cantd. 

diction vested in the Court by section 145. Pat 
Paitali Singh v. Ganakati Kuer, 19 Cb. L. J. 629 

337 

;-S. 145, CIS. (5), (6) '^Jurisdiction of 

Magistrate to deal with lands not subjccUinatter of 
dispute — Order under cl. 6 in favour of persons who 
are not parties hut who are directed to come in under 
cl. •*», validity of. 

In a proceeding under section 146, Criminal Pro- 
eeduro Cod*', the Magistrate has no jurisdiction to 
deal with land which is not in dispute between the 
parties and to declare the same to be in the posses- 
sion of persons who are not parties to the ]>roceodiTig8. 

liisueh a pnxreeding the Magistrate exceeds his 
jurisdiction if he makes an order under section 146, 
elnuso (6), in favour of persons who are not parties to 
the proceeding and who have not filed any written 
statement or taken any part in the proceedings 
except to address the Court through their Pleader, 
and who were directed liy the Magistrate to come 
in for a limited purpose, viz., under section 145 
danse 5. C Rauhamohan Rai v. NAiMnuu Molla 
19 Cr L.J. 653 845 

— ^^SS. 155, 164, 172 — Police Officer 

iuresfigaiing non-cognisahle offence — Diary, whether 
necessary to he hept — Statements recorded under s, 164 
— Procedure. 

A non-eognisablecase can, under section 165 of the 
Criminal Procedure Code, he investigated by a 
Police Officer only under the orders of a Magistrate 
of the 6rst or second class who has power to try 
such ease or commit the same for trial. But W'hon 
such order is given and the Police Officer proceeds 
in accordance therewitli to make an investigatum, 
such investigation is made under Chapter 
which includes both sections 155 and 172. 
It is incumbent upon a Police Officer, who investi- 
gates a rion-cognisablo case under tlie orders of a 
Magistrate, to keep the diary for which provision is 
made in section 172 of the Criminal Procedure Code, 
and the omission to keep such diary deprives the 
Court of the very valuable assistance which such 
<Warie.M can give, if legitimately used. 

The indiscrimiiinte use of the provisions of section 
16 1 of the Criminal Procedure Code is to be 
deprecated. No statement shouM be recorded under 
that section unless the person making it is a free 
agent and voluntarily agrees to have his statement 
taken down. P IIira Lal v. Emperor, 18 P. W. B. 
1918 Cr.; 16 P. B. 1918 Cr.; 19 Cr. L. J. 617 

277 

8.162 272 

88.164.172 277 

8. 164(3) — Confession — Certificate as to 

voluntary confession, omission of, effect of^Admis^ 
sibility of confession. 

Where a Magistrate in recording a confession 
refuses to make the memorandum referred to in 
section 164 (3), Criminal Procedure Code, on the 
ground that in liis opinion the confession has not 
]^}n voluntarily made, such confession cannot form 
part of any judicial record and is, therefore, inadmis- 
sible in evidence. O Ram Such v. Emperob, 6 0 L. 
J. 70, 19Cr. L.J. .507 267 

— 88. 1 95, 476— Qaaii/icotions mentioned 

in s. 195, whether incorporated in s. 476 — Courts in 
the presidency towns, power of, to act u nder s, 476, 
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Criminal Procedure Code— contd. 

Per Curia'n (fletcher, J., dabitante).— Section 476, 
Oriiniual Procedure Code, does not apply to an 
offonoc conimittod before a Court in prosidoncy 
towns. Const^quently it is not competent to the 
High Court, acting iiiidor section 476, to direct the 
prosecution of a person for the offence of forgery or 
abetment of forgery brought to its notice in the 
course of hearing an appeal in a Probate case. 

Tlio qualifications mentioned in section 195, Crimi- 
nal Procedure Code, arc to be treated as incorporated 
in the provisions of section 476, Criminal Procedure 
Code. C In the matter of A Vakil, 19 Cr. L. J. 638 

686 

S. 195 — Sanction to prosecute for foryery — 

Document before Court granting sanction — Delay 
in applying for sanction^ effect of —Revision — High 
Courts f tower of interference of. 

Before granting sanction to prosecute an accused 
person for forgery it is desirable that the Court 
should examine the alleged forged document. 

Inordinate and unexplained delay in making an 
application for sanction to prosecute is a sufficient 
ground for refusing the sanction. 

The High Court lias power to interfere with an 
order of a Civil Court refusing or granting sanction- 
for prosecution under section 195, clause *6), of the 
Criminal Procedure (>Vk1c and not only under section 
115 of the Civil ProceduroCode. Pelt KisnF>' Daval 
S iNUH V. Jaolal Mandal, 19 Ck. L. J. 612 834 

S. 195 Sanction for proseention granted by 

successor of Judge who heard case — Delay ^ effect of. 
On the application of the defendant in a Small 
Cause Court suit, the succossor-iii-offico of the 
Judge who had decreed th<? suit grunted, after an 
inordinate delay, sunction for the prosecution of the 
plaintiff for perjury in respoi^t of a false statement 
in his deposition. This sanction was affirmed on 
appeal to the District Judge: 

Hcldf that as the Court record of tlie deposition 
was not road over to tlio plaintiff and he was not 
cross-examiiK'd on the statement, and as the sanction 
was granted after a long delay by a Judge who did 
not try the case, the sanction shonld be revoked, 
especially as this sanction, if not rev(»kcd, would be 
U8(>d by the defendant in terrorem both as regards 
execution under the decree [mssed against him and 
as regards the suit which he hatl brought for sotting 
aside that decree and which was jiending. 

Per Smither^ J.— When a person wants to prosecute 
criminally, he must not be dilatory. C Prgm Chanu 
V. SoNATAN Saha, i9 Cr. L. J. 508 268 

8. 195 — Sanction for prosecution for 

perjury — Apjwllate Court, power of, to accord sanc^ 
lion as for offence committed before it — *In relation to 
any proceeding in any Court*, meaning of — Sah- 
Mayistrale, Court of, whether ^subordinate* to Court 
of Joint Magistrate. 

A Sub- Magistrate is ‘subordinate' to the District 
Magistrate wichin the meaning of section 19% Crimi- 
nal Procedure Code, and is not subordinate to a 
Joint Magistrate who hears appeals from orders of 
Sub- Magistrates only in such oases as are made over 
to him by the District Magistrate. 

An Appellate Court canuot accord sanction for 
prosecution of a person for false statements 
made in his deposition before the Trial Court on the 
ground that the offence of perjury was again 


Criminal Procedure Code— contd. 

committed before the Appellate Court with reference 
to that very deposition. The offenoe is oompleto 
when the evidence is given and it canuot be said to 
be repeated afterwards because there is an 
appeal. 

The words *in relation to any proceeding in any 
Court* have reference to the original trial of the 
suit or the criminal case. M Komprlla Ananta- 
RAMAYVA V. CllIKKATLA TUKKADU, 34 M. L. J. 404; 
(1918) M. W. N. 280; 23 M. L. T. 285; 7 L. W. 533; 
19Cr. L.J.483 147 

8.195(7) 679 

— — — 88. 202f 203f 2,0^— Process, issue of, 
postponed — Reasom, recording of — Accused allowed 
to appear and cross-eMimine prosecution witnesses 
before issue of process, legality of — Procedure, error 
of, whether vitiates proceeding — Revision — High 
Court, power of. 

It is imperative for a Magistrate to give reasons 
under section 202 of the Criminal Procedure Code 
before postponing the issue of process against the 
accused. 

It is not right for a Court in a judicial enquiry 
before process has been issued against the accused 
to allow the latter to attend at the preliminary 
enquiry and cross-examine the prosecution witnesses. 

An error of procedure does not vitiate a proceed- 
ing or ail order passed therein, unless it occasions 
a failure of justice. Pat Mushari Bam Manhari 
11. Raj KisifORB Lal, 4 P. L. W. 307; 19 Cr. L. J. 627 

287 

8.221 847 

88. 223, 224, 230, 233, 234 

993 

88. 233, 235, 537 -^Joinder of charges 

— Police Officer preparing incorrect record consisting 
of several documents — Separate charge in respect of 
each document, whether necessary — Irregularity, 
Accused, a Police Inspector, was charged in one 
trial with having prepared certain documents 
incorrectly in order to screen one H. and to save 
him from legal punishment. Ho was convicted of 
an offence under section 218 of the Penal Code. 
The documents set forth in the charge wore a ruqqa 
iwldressed to the officer in charge of the Police 
station, a first information report based upon the 
ruqqa, seven Police diaries relating to the inves- 
tigation held in the case and the final report to 
the Magistrate: 

Held, (1) that the various documonts formed part 
of one continuous whole, the same purpose, namely, 
the saving of H. from legal punishment, running 
through them all, and that, therefore, the offences 
having boon committed in the same transaction they 
could all be tried in the same trial under section 
235 of the Criminal Procedure Code; 

(2) that the documents in question together oom- 
prised the Police record of an investigation into a 
charge and that the accused being charged with 
having prepared an incorrect Police record, there 
was nothing defective in framing a single charge in 
respect of all the documents; 

(3) that even if it were held that the acoased 
should have been charged with separate offences in 
regard to each document, the trial was not illegal 
merely because one charge was framed in regard to 
all the documents, the irregularity being oorered hj 
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section 537 of the Criminal Procoduro Code. P 
Bmparor v, Muhammad Husbain, 12 P. ii. 1918 Cr.: 
19 Cb. L. J. 610j 23 P. W. R 1918 270 

s. 235 270 

ss. 247f 259. 

On the day iixed for tlio licaring of a complaint 
under sectiouB 352 and 504, Indian Poual Code, the 


complainant was absent and the Magistrate passed 
t ho following order: ‘Complainant absent. Accused 


ilischarged’: 

HeUl, that as there was only one case before tho 
Court, the Magistrate must be deemed to have 
acted under section 259, Criminal Procedure Code, 
and that the order did not operate a.s an acquittal 
of the accuse<l even in respect of the offence under 
section 352, Indian Penal Code. IVI Raouuvalu 
NAICKKK V, SlNGAKAM, 34 M. L. J, 7 L. W. 520; 
19 Cr. L. j 013 517 

SS. 247i 403— Acquittal of (ICC used on 

default of proacc ut ion Fresh complaint^ whether 

6a rm? —Autrefois acquit, plea nf^when available* 

A judgment of acquittal following on complainant’s 
default of prosecution under section 247, Cnmiiml 
Procedure Code, does not ciitiLlo the person acquitted 
to plead autrefois acquit on a fn?sh prosecution on 
the same facts and section 403 does not operate us 
a bar to the Court taking cognizance of a second 
complaint. 

The word ‘tried’ in tlie early part of section 403 
(1) sliould not bo treated as surplusage, and the 
section does not apply to a case where even the par- 
ticulars of the offence were not stated to tho accused 
under section 242. IVl Bkzwaoa Kotavya t/. Koxa- 
THALAPAiiLi Vknkayva, 40 M. 977 (foot ^ note); 19 Cr. 

L. J. 497 257 

ss. 247, 403, 494- W ithd ra I oal f rom 

prosecution before service of summons^ effect of — 

Acquittal of accused^ whether operates as bar to 

further proceedings— Autrefois acquit, plea of. 

The statutory acquittal under section 494 of the 
Criminal Procedure Code in a summons-case 
operates as a bar to further proceedings on tho same 
facts. 

The provisions of section 493 clearly imply that every 
order of acquittal, so long as it is in force, is a bar 
to further proceedings e.vccpt in the circumstances 
specified in the section itself, and tho words in 
sub-section (1) do not affect an order of acquittal 
under section 494 or section 247 of the Criminal 
Prooodnro Code. 

The Police fil'*d a cliarg(*-s!ieet under section 447 
of the Penal Code ugaiiisr a person before a Magis- 
trate with second class powers, whereupon a 
sumnions was issued but before it was served the 
Public Prosecutor, with the consent of the Ooui’t, 
withdrew from the piosocutioii under sc^ction 494 
of the Criminal Procedure Code and the accused 
was acquitted as required by that section. There- 
after tho person on whose field the offence of 
criminal trespass was alleged to have been com- 
mitted, preferred upon tho same facts a complaint 
charging the aooused with offences under sections 
143, 447 and 341 of the Penal Code. The accused 
was oonvicted and sentenced separately for each of 
the offences: 

Bcldt (JTapwr,/, dissenting) that tho previous order 
pf acquittal pi^rated as a bar to further proceedings 


and that the conviction was, therefore, bad in law and 
must be set aside. 

Per Naqner, /.—Section 403 of the Criminal Pro- 
cedure Code is intended to reproduce what is the law 
in Kiiglaud, namely, the plea of autrefois acquitf but 
in order to plead autrefois acquit successfully in India, 
the accused must have been put in peril either before 
the Jury or the Magistrate. IVI Dudkkula IjAL Sauib, 
la rr, 33 M. L. J- 121; 22 M. L. T. 69; 6 L. W. 17^j^ 
M. 976; 19 Cr. L. J. 501 261 

- 250 — Compt'Hsation to accused — Charges 

under different sections — Acquittal on some and 
conviction on uikerSf effect of. 

Section 2^0 of the Criminal Procedure Code speaks 
of “the case” as a wliole and contemplates a trial or 
inquiry eliding in the iinqualihod acquittal or dis- 
charge of the accused. A complainant who, having a 
genuine grievance, wilfully exaggerates or distorts 
the same ii. order to aggravate the case against^ tlu^ 
accused is liable, in the discretion of the trial 
Court, to be prosecuted for any iiffoncc against the 
Indian Penal Code which he may have committed, 
but the |)olicy of the Legislature seems to bo to limit 
the Hiirinnary jurisdiction of the Court under seetion 
2.50 of the Criminal Procedure Code to siiiqde cases, 
in which the complainant is found to have been 
wholly in the wrong. 


Complainant charged acciiHcd under sections 500 
and 506 of tho Penal Code. The accused was con- 
victed on the former and acquitted on tho latter 
charge and tlic complainant was ordered to pay 
corapensation to the accused, on tin* ground that the 
charge of criminal intimidation was frivolous or 


vexatious: 

Ucldy that the provisions of seetion 250 of the 
Criminal Procedure Code did not apply to sucli a 
state of facts, unless tho accused was discharged or 
acquitted altogether. A Muhammad Am Khan r. Raja 
Kam SiMui, 1« A L. J. 499; 19 Cr. L. J. 670 1 006 

s. 259 517 

- s. ifna 1 13 


ss. 297, 298, 2M — J# ist / irect io n to 

Jury, whether ground for setting aside verdict-^ 
Functions of Judge and Jury Forgery —Fencd Code 
(Act XLVof 1860V, 193, 465, 467. 

TJic accused were tried by the Sessions Judgi^ and 
a Jury on charges iiiidor sections 465, 467 and 193, 
Indian Penal Oodo, on the allegations that by per- 
sonating one Mir Bakslia, the husband of a certain 
woman, before tho Muhammadan Marriage Registrar, 
they had inducod tho Registrar to make an entry of 
tho divorce of the woman by her Imsband, to which 
entry they had affixed their thumb impressions, and 
thereby made a false document within the moaning of 
sections 463 and 464, Indian Penal Code 

In his charge to the Jury, the Sessions Judge said: 
“If tho person who put his thumb impression in tho 
register as Mir Baksha was not really Mir Baksha, 
it is clear that he made a false document within the 
meaning of section 464 and that his intention was 
that fraud should be committed and also that injury 
should be caused to Mir Baksha. He, therefore, com- 
mitted foigery:” 

HshZ, that there was a misdirection on the part 
of the Judge as ho did not leave it to the Jury, as 
lie should have done, to say whether on tho evidence 
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they found that the intention of the accused was 
dishonest and fraudulent; but that although the 
misdirection might have been under certain ciroum- 
stanoes, a reason for setting aside the verdict of the 
Jury, yet as the verdict was not erroneous and was 
perfectly correct on the evidence, it slionld not 
be set aside. C Empekou v . AsiMonni, 22 C. W. N. 
672; 19 0 b. L. J. 649 841 

” 8a 342 (4) — OatJiH Act (X of 1873 h. 5 — 

Evidence Act (I oj 1872j,x. 118 — Evidence —Aceimid, 
whether competent tvitnese— Two pereons tried nepa- 
■lately, whether can give evidence agninHt each other. 
An aocMisiHl person actually under trial cannot be 
sworn as a witness, and if two or inon* peiaons, 
are being jointly tried iioiio of them is a competent 
witiK‘s.s for t>r against the others. But this 
exception to the gi^rieral lulo goes no further and has 
no application to an ac •iisc'd |M>rson who is not at 
the time under trial. Accordingly wditm two persons, 
though they may be accused of complicity in the 
same offence, are tried S(‘parately, each is a compo- 
tont wdtness at the trial of the otlu^r, and the 
deposition of oach may bo used against him in his 
own trial. C Akhoy Kumar Mukriupik v Emperor, 
27 C. L. J. 91; 22 : 0 . W. N. 405; 19 Cr. L. J. 663 999 

s. 346 893 

^^SS. 346 , 350 . 537 — Transfer of case 

from file of Magistrate not comindeitt to try it — 
Trial iiovu — Arcawdl, whether can 'waive right 
— Evidence reconM by Magistrate not competent to 
try case, %vhether can he eonsidered — Procedure — 
Uiegality, 

Wliere a case i.s transferred from tin? file of a 


Magistrate who is not competent to try it under 
sec^tion 3 Ml of the Criminal ProcfMliire. Code, there 
must be a trial de. novo cif the whole case, and the 
whole of the prosecution evidence must be recorded 
afresh. In such a case the accused have no power 
to waive their right to a trial de novo The evidence 
recorded by the Magistral ? from >vhoae file a oas3 
is transferred under this section, having Ix^en record- 
ed by a Magistrate who was not tpialified to record 
it, cannot be taken into consideration by the Magis- 
trate who actually tries the case. 

The failure to hold the trial de novo in such a 
case is an illegality which vitiates the trial and not 
merely an irregularity covered by section 637, Crimi- 
nal Procedure Code. Pat AMBIU^ i^lNCH V. 
SMFlitoB, 5 P. h. W. 40; 19 Ob U 3. 025 673 

8 . 350 673 


88 . 350 , 223 , 224 , 230 , 233 , 

234,345 — Case transferred from one Magistrate 
to anoth>er~^8. 360, applicability of — Tnal de novo, 
whether can he claimed by accused — Estoppel — 
Intention oj Counsel^ ejspression of, in High GouH not 
to claim trial de novo, whether estops accused frorn 
demanding trial de noro--^ Cheating, charge of — 
Omission to specify 'manner in which cheating effected, 
whether vitiates charge — Money delivered by some 
'persQ'ns but contributed by several persons — Induce- 
ments offered to persons contributing — Separate 
offences-^ Misjoinder af charges. 

The general rule is that the decision as to the 
innocence or guilt of an accused person must be 
by the Judge who has heard all the evidence. 

Section 350, Oriminal Procedure Code, introdaoes 
Hn exception to this general rule and the exception 


should not receive a more extended interpretation 
than its actual words clearly justify. 

The applicant was challaned and convicted on 
three charges under section 420, Indian Penal 
Code, which were tried together under section 234 
of the Criminal Procedure Code, on the allegation 
that in liis capacity ns a Kovenue Inspector ho 
cheated tlirecj persons by dishonestly inducing them 
to deliver to him sums of money collected by them 
from several otliors, they themselvcjs contributing 
to the sums their own quota of subscriptions. The 
applicant under orders from the Tahsildar caused a 
list of the tenants of a certain village to be prepared, 
showing the amount each of the tenants would 
have to pay towards the War Loan. Sometime 
^ after ho offered to some of them within the 
hearing of others to cut down the subscriptions to 
half if he was paid Rs. 2 a piece, and to omit 
altogether the names of persons who were 
to pay Rh. 7-12-0 if they paid him Re. 1 
each. The villagers wore then told to bring the 
money and they met in two groups. Seven out of 
ODO group paid Rs. 2 each to AT, who thus 
collected Rs. 16 including Rs. 2 of his own and 
paid the amount to the applicant, who made the 
necessarj" correelions in the list already prepared. 
Similarly C. collected Rs. 9 from 6 persons includ- 
ing himself out of the other group and paid it to 
the applicant who, made corrections in the list as 
promised. The case was origin«,lly tried by the 
District Magistrate but on an application for trans- 
fer to the Judicial Commissioner it was sent to the 
tile of a First Class Magistrate in the same District. 
Ill the course of his arguments in the proceedings 
under the transfer application the applicant’s Counsel 
expressed his intention not to apply for a re-hearing 
of the case. The Magistrate, to whoso file the case 
was transferred, held that this constituted a waiver 
on the part of the accused and consequently refused 
to grant the rrayer of the applicant for a trial 
de novo. On appeal the Sessions Judge sot aside the 
conviction and sentence on one charge only and 
upheld those on the other two. The applicant urged 
amongst others the following grounds:-! 1) that there 
was an illegal contravention of section 860, Criminal 
Procodui’e Code, in refusing to grant a trial de nevo^ 
(2) that there -was a non-compliance with sections 
223 and 224, Criminal Procedure Code, causing in fact 
a failure of justice and illegal misuse of section 836 
inasmuch as the charges did not give necessary 
notion of tlic matter charged, (3) that the charges 
framed were in contravention of the provisions of 
sections 233 and 234 of the Oriminal Procedure Code, 
as there w’ore 16 persons cheated and 16 separate 
offences committed and the offences were wrongly 
combined in one trial: 

Held, (I ) that the statement of the applicant’s 
Counsel not to apply for a fresh trial did not operate 
as an estoppel and the trial Court was wrong in 
refusing the applicant's demand for a trial de tiovo; 

< 2) that the omission to specify in the charge the 
manner in which the applicant cheated, whether by 
illegal act or omission, could not be regarded as 
material as it had not misled the accused; 

1 3) that all or most of the persons who parted 
with money having been present when the terrpii 
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were proyKised by the accused, the representations 
made and inducements offered were made and offered 
to each of the villagers collected there and when the 
applicant tfx)k the money paid by each villager ho 
committed a distinct offence, and the trial of the 
case was, therefore, bad for misjoinder of charges as 
iiiider section 234, the applicant could not Ijg tried 
tnr more than three charges. 

If circamstanoes are deposed to against the accused 
by a prosecution witness, it is necessary that the 
Magistrate should let the accused know by questions 
put to him in examination which of them tell against 
him in his mind; it is more particularly necessary 
where the witness has deposed to other circum- 
stances favourable to the accused which nullify the 
valneof the ciroumstances against him. N Jangilal 

V. Kmpkror, 19 Or. L. J. 667 

8.403 257,261 

88. 408, 413- Joint trial of several 

accuMd — Sentences^ varying^ aboard of-^Apj^al hg 
persons sentenced to appeaUihle terms’^-Right of 
repretentation ofaceveed sentenced to non -appeal abte 
terms. 

In an appeal under section 40H of the Criminal 
Procedure Code by some of the accused who are 
awarded appealable sentences in a trial in which 
the other accused are awarded non-appealflible 
sentences, it is not competent to the latter to have 
their case examined as if an appeal lay in their 
oaee as well. HI Ankasami Kadavan, In re, 7 L. 

W. 67l! 19 Cb. L. J. 623 527 

S.4I3 527 


S8. 423. 438. 439 — Trial of two 

accused for Jcidnappifig Appeal by one — Con netion 
set aside and commitment to Sessions ordered — Com- 
mitment of non-appealing accused by Trial Magis 
trate, legality of — Reference to High Court ^Revi- 
sion. 

Two persons were tried and convicted by a 
Magistrate for an offence under section 363 of the 
Penal Code. On an appeal by one of them, the 
Sessions Judge set aside the conviction and sentence 
and ordered the appellant to lie cnnimittod for trial 
on a properly framed charge under section 366 of 
the Penal Code. The case of the other accused was 
referred to the High Court for the exorcise of its 
revisional jiirisdiotioii. While the reference was 
pending before the High Court, the Trial Magistrate 
proceeded to pass an order of commitment ngainst 
both the accused: 

Held, that the Magistrate had no jurisdiction to 
pass the order of commit!iient while the conviction 
and sentence against one of the accused on his trial 
under section 366 of the Penal Code rotnairiod stand- 
ing, and that the order was, therefore, illegal and 
mnst be set aside. A Emperor v. Bhaowani, 16 A. 
li. J. silt 19 Cb. L. J. 4S2 1 46 

" ■— S. 423. Cl. (b) — Appeal — Evidence 

omitted hy lower Court^Re-trial, whether should 
he ordere^Procedure. 

Where the only defect in the procedure of the 
Court of first instance is that certain evidence 
has not been brought upon the record which ought to 
have been there, it is quite unnecessary to do 
anything more than to have that evidence taken 
(j^nd brought upon the record. It is nnnecossaiy 


to worry all the witnesses a second time and 
to waste public time in having them re-ex- 
amined. A Tshwak Prasad v. Emperor, 16 A. L. 
J. 32»; '9 Or. L. J. 486 149 

SS. 435, 438 — Revision — Concurrent 

power of High Court with subordinate Courts — 
Procedure. 

in cases where the High Court has concurrent 
revisional jurisdiction with a subordinate Court, the 
aggrieved party should in the first instance seek his 
remedy before the subordinate Court. 

There is no ground for holding that the revisional 
jurisdiction of n Sessions Judge or of a District 
Magistrate under sections 435 and 438 of the 
Criminal Procodiii-o Code is in any way trenched 
upon hy the provisions of section 1 25 of the Code. 

The jurisdiction of a Sessions Judge or r District 
Magistrate under section 435 of the Criminal Pro- 
cedure Code is concurrent with that of the High 
Court, even where the Sessions Judge or the 
District Magistrate cannot pass a formal order but 
can only refer the matter to the High Court under 
sectioi/ 438 of the Code. Pat Bipin Bihari 
Mukherji V. Emperor, 4 P. L W. 327; 3 P. J. 302; 
19Ch. L. J.589 397 

S.437 — Charge framed in warrant case — 

Plea of not guilty •^Discharge of accused, effect of — 
Further enquiry, order for ^ legality of. 

In a warrant case after n charge liad l>een framed 
against t he accused he was called upon to plead, and 
he pleaded not guilty. The Magistrate thereupon 
wn)te ii judgment and ‘discharged’ the accused. This 
order was set aside by the District Magistrate, who 
ordered fiirthcT enquiry under section 437 of the 
Cririiinal Procedure Code: 

Held, that the only order which tlie Magistrate 
could have passed, after a charge had been framed 
against the accused and he had ideaded to the 
charge, was either an order of aoqnittal or an order 
of conviction and as he w'as not convicted ho mitst lie 
doeinod to have been acquitted and not ‘dischargeiV 
and that being so the District Magistrate was not 
competent under section 437 of tlie Criminal Proce- 
dure Code to order further enquiry and the order 
made by him, therefore, for such enquiry was illegal. 
A CiiHOTE Lag V Emperor, 16 A. L. J. 388; 10 ( b. 
L. J. 596 500 

8. 438 146, 397 

— S. 438— Acquittal — Revision hy com- 
plainant — Reference by Sessions Judge for re-trial {o 
High Court — Delay, effect of. 

Eleven persons were tried by a Magistrate of 
the First Class for offences under section 147 read 
with section 347 of the Penal Code and were 
acquitted on the 14th of December 1016. No 
appeal was preferred by the GKivernment, but the 
complainant filed a revision in the Court of the 
Bossions Judge who, observing that the Magistrate 
had not said in what respect he considered the 
prosecution story to be exaggerated, held that the 
case was one which should be ro-tried and by his 
ortler of reference to the High Court, dated 4th 
January 1918, recommended that the case should 
he re-tried: 

Held, that as the Government did not appeal, it 
was inadvisable to open up the matter agaiq 
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ahvinj;^ ref^rd to the long lapso of time between 
the order of acquittal and the order of reference. A 
Eam Samkiiaki TfWAKi r, Ra.imax Naik, IGA L J. 
378; IGCk. b. J. G07 511 

8. 439 146 

— Sa 439 — Revinion — High Court, power o), 

to re-eminine evidence — Non-appealahle i^entmce. 

A High Court, aa a Court of Bevtaioti, haa power 
to re-examine the ovidence if there are prima 
facie good grounds for doing ao, (japocially where 
the accused lias been given a non-appoalable 
Hontoiico and lias no iiioana of vindicating his 
character except in revision. N Tikk.kak r Piark- 
i.AL, 19 Cr h. .r. 666 1002 

S. 476 666 

S.494 261 

■ — S«5l4--Ci>i/ of Homhay Police Act (IV 

Bow. of 190?j, MK. lOH, 107 — Honda for appenranee 
before Police — Ftofeiture — Applicability of s. 514 of 
Code 

Boiidn taken under section.s 106 and 107 of the 
City of Bomlwiy Police Act for apiiearance before 
the Police are not bonds taken niid(‘r the Code of 
Criminal Procediire or for appearaii(‘e b<*fore ii Court 
and such bonds cannot, therofon^ be^ dealt witli 
under section 514 of the? Code of Criniinal Procedure. 
B Hubert ( raweorT), Jn re, 20 Bom. L. R. 379: 19 
Or. L.. 1.607 51 1 

S. 517 501 

■ ■ SSa 52 O 9 517 — Acquittal by First Cl a an 
Magistrate'- Order for dmpoHtd of pnipaty^ Sefusiona 
Judge, u'heiher can interfere iritii to dec-^ Court of 
Appeal. 

A Court of Appeal, within the uieaiiiug of soction 
620 of the Criinitial Procedure Code, is the Court to 
which an appeal lie.s in the particular case, and not 
the Court to which appeals wtuihl ordinarily lie from 
the Court deciding that particular case. 

A First Class Magistrate, who tried th(‘ accused 011 
a charge of I heft of certain cattle, acipiitted them 
and ilirectcd tht* catl.li^ to be given to one of tlio 
accMised. The coniplninaiit applied to I he Sessions 
fudge, W’ho directed that llie cattle Ih» returned to 
the couiplainani; 

Held, that the accused having been acquitted the 
St'BBions Judge was neither the Court of Appeal nor 
the Court of Revision with respect to the case and 
had, then^foiv, no pow'er to make an onler ui:der 
section 520 of the rriniinal Procedure t'ode regarding 
the disposal of the cattle. B Khima Kukhad, In re, 
20 Bom. L. R. 396: 19 Cr. b. J. 697 501 

S. 522 — Criminal force, mte of — Show of 

criminal force, whether enough. 

The dispossession contemplated by KOction 522 of 
the Criminal Procoduro Code must be nccompanied 
by criminal force and as a result of the criminal 
force need, and the mere show of criminal force is 
not enough for an order under tliat section. 

The foundation of an order under section 522 of 
the Criminal Procedure Code should be the finding 
of the Court to the effect that the person in whose 
farour the order is made has been dispossessed of a 
specific property by use of criminal force, which forms 
the material ingredient in the matter of criminal 
conviction. Pat Bondi Sinkh t>. Empkkor, 4 P. 
I.. W. liiBi 19 Ck. L. 3. 510 279 


Criminal Procedure Code— conoid. 


8. S2S-Penal Code (Act XLV of 1860^, 

s. 211 — Falm charge of offence made with intent to 
injure — Competent Tribunal — Honorary Magistrate, 
whether competent — Unnecessary adjournments — 
Transfer, ground jor. 

A charge of an offence falling under the second 
clause of section 211 of the Ponal Code should not 
be sent for trial or inquiry to an Honorary Magis- 
trate having no experience of criminal trials, and the 
mere fact of the Magistrate making unnecessary 
adjournments in the inquiry or trial of such a case 
a sufficient ground for the transfer of the case 
from his Court. A Mao an Lal v. Ganksm Parsad, 
16 A. L J. 294; 19 Cb. L. 7. 611 515 

s. 526 —Transjer of case — Magistrate, 

' necessary V it nes.H f 01 defence, effect of. 

In applying for the transfer of a case on the 
ground that the Magistrate before whom it is pending 
is a witnes.s for the defence, the accused must satisfy 
the High Court that the Magistrate w'ill be a neces- 
snry and essential witness for the defence. C 
Srilat. Cham aria v. Kmpkrok, 19 Cr. L. J. 682 680 
s. 537 270, 673 

SS. 537, 540 -Prosecution evidence 

recorded after defence evidence rlo^-ed— ‘Procedure, 
legality of ~ lit'vision — High Court, interference by. 

In a ciiminal trial after the evidence for the 
defence had closed, the Magistrate examined certain 
witnesses for the proReciition giving at the same 
time full liberty to the accused to cross-examine 
them: 

Held, that in revision it was not proper for the 
High Court, having regard to sections 637 and 640 
of the Code of Criminal Procedure, to interfere 
with the Magistrate’s order on this ground. O 
(jJuB Baxush Tewari v. Kmpbror, 21 (). C. 95; 19 Cr. 
L. J. 630 678 

S. 540 678 

Criminal Tribes Act (111 of 1911), 
S. 23 513 

Custom — Abadi doh — -4^ tcnutiou — Nvti~pi'oprie~ 
lorn, right of, to sell sites— Mauza Tiito Mazaru, 
District Hosh ia rpur. 

In Man/.a Tiito Mazara, District Iloshiarpiir, ihon- 
proprietors have by custom the right to bell their 
siUis. P Nandu V. Punjab Singh, 36 P. R. I9ig. 
62 P. W. 11. 1918 QQ 

Adoption — Qorewaha Rajputs of Mauza 

Bodhala, Tahsil Nawanshehr, JuUundur District 

Adoption of sister's son, validity of. 

Among Gorewaha Rajputs of Mauza Dodhala in the 
Nawanshehr Talisil of Jullundur District, adoption 
of u si8t(*r’s son is not allowed by custom. 

One M. adopted his sister’s son some 16 years before 
his death. His entire property w^as mutated in the 
adoptee's name in 1886, w ho managed it, mortgaged 
u part of it and gifted away a plot. In 1886 a 
collateral of M. and the plaintiffs died and his estate 
was mutated not only in the names of the plaintiffs but 
in the name of the adoptee also. M, died in 1896 
leaving the adoptee and a widow. The widow died 
in 1913 a few months after w'hich the plaintiffs 
brought a suit for possession; 

Held, that although it was true that the collaterals 
could have instituted a suit for decIaratioR that the 
alleged adoption should not affect their reversionary 
rights, they were not boupd to do so, as the succession 
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did not open to them until the death of the widow 
and that, therefore, thoir allowing the adoptoo to 
remain hi posaoBsioTi of the property and to deal 
with part of it did not prejudioe tlieir right of 
ittceossion and their nets did not amount to aequies- 
cence in the adoption. P v. Nauia, 26 R 

W. R. 1918 9 

— Ai ie nation b y vndow —Xecesnii y —Ilusha ntV(> 
dehtn~T>ehts incurred hy rvidmv for maintenance — 
Antivipation of immedwte ivafita. 

A widow is justified in alienating property to 
)>af her deceased husband’s creditors and to raise 
money for her maintenance. The alienee is not 
bound to see to the application of the money. P 

UoTU Rah v Sukha Ram, 4 P. L. R 19 '8 530 

-^fjondlord and tenant — Occupancy holding, 

CHAtomuftranitfernhUityof^guhject to payment of 
na/nr — K spent iah of the custom — Na/ar, tender of, 
whether necessary Jor validity of transfer. 

In order to establish a custom of transferability of 
an occupancy holding subject to the paymont of a cus- 
tomary nazar, the evidence must show that the 
landlord is bound to recognise the transfer when 
nazar of the amount or at the rate determined by 
custom is tendered to him. 

An alleged custom of transferability of an occu- 
pancy holding on payment of a nazar w'hich leaves 
the amount or rate of the nazar indetinite is void for 
uncertainty, for no one knows what the tenant has 
to pay by way of nazar and the landlord can demand 
what he pleases and refuse his consoiit unless he is 
satisfied. 

Where there is a custom of transferability of an 
occupancy holding on payment of a customary rate of 
nazar, which the landloni is bound to accept, the 
transferee has no title under the custom until he has 
paid or tendered nazar at that, rate, C Mika 
Kumari Sahewa v. IcHAMOYKE Chowuhvram, 27 C. 
L. J. C87; 22 C. W. N. 929 747 

■ — , reasonableness of — Custom of remission of 

entire rent on inundated lands, validity of. 

A custom set up by a tenant that the entire rent 
in respect of a certain quality of land must 1 h? 
remitted when the lands are inundated, irrespectivo 
of the extent of the Hood or its destructive effect on 
1 he <u*ops, is vague and unreasonable and tlu'reforo 
cannot be valid according to law. 

Where ilic validity of a custom is chaileiigod on 
the ground thal. it is against reason, the reason 
referred to is not to be understood as meaning every 
unlearned man’s reason but artificial and legal 
reason warranted by authority of law. Gonsoquontly 
when it is said that a custom is void because it is 
“unreasonable,” what is meant is that the unreason, 
able character of the alleged custom couclusivoly 
proves that the upage, even though it may have 
existed from time immemorial, must have resulted 
from accident or indulgence and not from any right 
conferred in ancient times. 

A custom which is prejudicial to a class and is 
beneficial only to a particular individual is repugnant 
to the law of reason. 

The test applied is whether the custom alleged to 
exist could have a lawful commencement. C 
Sivanaratan Mukhopadhya i>, Basik Patra, 2> n. 
W, N. 422| 45 0, 475j 28 C. I^. J, 148 289 


Custom— oonold. 

——^Succession— ‘Ancestral property— Daughters or 
collaterals of sUth degree — Man} Rajputs of TaU 
%candi Rai, Tahsil Jagraon, Ludhiana District, 
Plaintiffs, collaterals in the sixth degree of the last 
male owner, a Manj Rajput of Talwandi Rai, 
Tahail Jagraon, Ludhiana District, sued for a declara- 
tion that a gift of his ancestral land made by his 
widow in favour of his tvro unmarried daughters 
should not affect thoir reversionary rights. It appear- 
ed that according to tlio rin'aj-i-am\\\c daughters had 
a prior right of succession to the collaterals: 

Hold, that in view of the entry in the riwnj-uam 
it was fi)r the plaintiffs to establish their rights of 
inheritance as against the daughters of the deceased 
and that they having failed to do so were not entitled 
to obtain the relief they claimed. P Saida Khan r. 
Amir>i:n-Nissa 966 

— Succession - Self -acti aired property —"Bunias of 

Palwal Tahsil, District Ouryoon— -Sister versiiH 
col I ate nils of ith degree. 

Among R>inia.s of Palwal Tahsil, (Tiirg.ion District, 
a sister lias a pn>ferential right of succesaion to 
self-acquired property against collaterals of the 4th 
dogroo. P Narain v. (tAindo, 85 P. \V. R. 1918 183 

— Succession — Sister and sistei''s son — (londnls oi 

Deowal, Tahsil Rhera, District Shah pur. 

Among Goiidals of Mauza Deowal, Tahsil Bbera, 
District Shah pur, a sister suci fceds to the property 
left by her brother in the absence of his colintorals. 

It is too broad and sweeping a }>roposition that a 
aistor and a sister’s son cannot under any circum- 
stances he regarded as heirs to ]>roperty in cases 
governed by the general customary law of the 
province. The onua is on them to prove their right 
of BucceBsioii as against near and possibly oven 
remote collaterals, but in the absence of any agnatic 
heirs, their right to succeed is preferable to the rights 
of the proprietary Ixidy or (iovernment, especially 
ill villages which arc not homogciuMiiis and are com- 
posed of proprietors Imlonging to different religions, 
different castes and different tribes P Muhammad 
Yar V, Hmar Hayat Khan, 14 P. L. R. 19i8; 103 V. 
W. H. 1918 924 

Dd.mcig'0Sf suit for, maintainability of 16 

— — , suit for — Physical injuries caused by falling 
of door — Damages, measure of, 

III an action for damages for physical injuries 
caused to the plaintiff by defendant’s negligence, 
tlm amount of compensation must be fair and 
nmsonablc, but an absolute compensation is not 
the true measure of damages. The Court should 
not give the value of an annuity of the same 
amount as the plaintiff’s average income for the rest 
of the plaintiff’s life. 

An Appellate Court can form its own opinions 
on the reasons given by the lower Court for the 
award and measure of damages, but it should be 
slow to interfere unless, in its opinion, the 
damages awarded are clearly excessive or in- 
adequate. 

1u an action for damages, the Court has the 
power to order amendment of the plaint at any 
stage of the suit so as to enhance the olaim for 
damages, if the application for amendment was 
made at the ooinmenoement of the trial. 

I'he plaintiff, a lad of 16 who was a student in 
one of the lower forms of a school, sustainec) 



Vol. XLVj GENBUAL index. 104,1 


Damafires— cuiicifi. 

Bovore injuries bj the fall of the dtwr cjf a temple 
of which defendant was trustee. It w^ proved 
that the hoy was dull and not very iiibolligent 
and that his father was a pauper, while his 
brother was earning Rs. 30 a month, 'i he Court 
awarded him Bs. 12,000 as dainagc«: 

Heldy that the award was excessive and it was 
reduced to Rs. B,0no. IVI Vinayacja Mcpaliar ?•, 
PAaTHAHARATHV AyYANOAK, 7 b. W. 4l5j 23 M li. T. 

312 556 

DacraC. oiiimtrnot.i<>n of 561 

^ }mpi' 0 fci\ whefhrr should pulsed. 

No de(’Vcc shoulil be given by the Courts which 
on the fjice of it is improper. N UoviSDRAO r. 
(tanvathi, 14 N. L. tt. 97 425 

— , order refming to adoiit appeal jiled out of 

tiine^ whether. 

Quaere — Whether an order refusing to admit an 
appeal filed out of time is a decree within the 
moaning of the Civil Procedure Code. C 
Chandra Kapali r. Arjan 725 

■ ■ .1— y,>j> rent — h'xfcntionf rotidiHou imposed 
upon^ wdidity of. 

X C<»urt decreeing a suit for arrears of rent has im 
right to impose a condition as to the mode of execu- 
tion of t.lio decree by making the decree exo.cul.able 
only against the defaulting jV/ui a. C Ciiandua Kumar 
Hoy Chowmhury c. Aswini Ki’Mar Das 250 

Defamation — Defamatory words used in coiw- 

plniiit—PrivilegVf defence oj—Vimnges^ mit for, 

whether maintainable -Kmjfish Law, rule of, ttpplD 
cahitity of, to India, 

So far us a civil suit for damages is concenied, 
defamatory words used by a pai-ty in a complaint to 
a Criminal Court arc absolutely privileged and are 
not actionable. 

There is no Statute in India dealing with civil 
liability for defamation. The rules to be applied, 
therefore, are the rules of e(]uity, justice and good 
cousoieiice which has lieeii interpreted by the Privy 
Council to mean the rules of Kiiglisli Law if found 
applicable to Indian society and circumstaiioes; and 
as there is nothing in the circunistaiices and society 
of this country that would make it improper or 
inadvisable to apply the English rule, what is 
sound public policy in England is equally sound 
policy in India and the rule of English Law is in 
accordance with the principles of justice, equity and 
good conscience. 

Thf?re is no support for the plea that a criminal 
eiiactnioiit can be interpreted as amending the civil 
law by i nplioation, though it may be anomalous that 
a party should be criminally punishable and yet be 
not civilly liable. 

The civil and criminal law and procedure do not 
c(»inoide but are independent of each other. 

In a civil action for libel the plea of mere truth is, 
if established, a complete defence. In a criminal 
oharge it is not so, for the aecusod has further to 
prove the fact that it was for the public |mod that 
the imputation was made or published. A Chunki 
bAL t% NABsinaii Das, 16 A. L. J. 96 U 540 


Dekkhan Asrrij;ulturlsts’ Relief Act 
(Bom. XVII of 1879). s. 48 — Civil Fro^ 

cedure Code (Act V of 190HJ, s, 48 — Execution of 
decree — Conciliator's cei'tificaie, time spent in obtain^ 
iug, exclusion of. 

The words “period of limitation prescribed'’ in section 

48 of the Dekkhan Agriculturists* Relief Act control 
and modify the period of time allowed for execution 
of a decree by section 48 of the Civil Procedure 
Code, so that a decroe-holder Is oiiiitlod to exclude 
from the period of limitation allowed by the latter 
sectioTi the iiil-erval of time occupied in obtaining a 
conciliator*ti certificate. 

The intention of the Legislature in enacting sec- 
tion 48 of the Dekkhan Agriculturists’ Relief Act 
was to secure that tho jiidgnient-creditor, compelled 
by tho new Act to approach the conciliator for a 
certificate, was not to be daumiiicd by any lapse of 
“-time before tho conciliator gave him tho cortilioate. 
B Shidaya Virbuadraya n. Satappa Bharmappa, 20 
Bom L. R. 360 404 

Dfscfafmer by real oivner — Transfer by 

ostensible owner - Taluka - Succession —Fnmogeni- 
ture sanad, effect of. 

A person w'ho has di«(dttiniod a title cannot be 
allowed to set it up afterwards to the prejudice of 
third parties, who have purclmsed the disclaimed 
proporty from tho ostonsibbi owner in g(K)d faith and 
for value. 

Where a primogeniture sanad iiad been issued to a 
talukdar who died before the Oudli Estates Act camo 
into force, succession to the estate would be governed 
by the terms of tlio saiiad in the cuso of succossioit 
under a testamontary disposition. O Fakhr Jahak 
Bkuam t. Muhammad Abdul Umani Khan, 6 0, L. J, 

49 307 
Divorce Act (IV of 1869). s. 1 0 •^Divorce 

— Judicial hcparaiiort-- Adultery and cruelty after 
separation, effect oj, 

A wife who has obtained judicial separation on 
the ground of her husband’s adultery alone, is 
entitled to a dissolution of marriage on proof that 
her husband has again committed aaultery after the 
scpai-ation and has in addition been guilty of cruelty 
to her after the separation L B Ma Thin Kvu v 
Mu. Ba Thain 914 

Easements Act (V of 1882), ss. 2 

(C). 17 (C)— right,-. Right to take ricer 

wafer over anolher^s lunds in undefined channel, 
nature of— Easement. 

Erom time immemorial the plaintiff and his 
ancestors as owners of certain non-riparian lands 
had i)ccn taking water fioin a river at or about a 
certain spot on tho banks and tiieuce oY'er the 
lands of the defendants successively till the plaint- 
iff’s lands were reached. Hie water was brought 
not in a defined channel but was allowed to spread 
over and irrigate defendants’ lands first and then 
the plaintiff’s: 

Held, that even if the right enjoyed by the plaint- 
iff and his ancestors could not be acquired as an 
easement, there was nothing intrinsically unreaK)!!- 
able in it; on the contrary it was compatible with the 
usages and sentiments of the agricultural population 
in many pa^s of India and having been enjoyed 
from time immemorial it was saved by sootiou 2, 
clause (cj, of the Easements Act. 

Per Marten, J.— The plaintiff’s claim was to river 
water and not to mere surface water on the defend* 
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antis’ lands and consequciitlj section 17 (c) of the 
Kasoments Act had no application to the case. B 
J4NARIJAN Ganoksii Khadilkau V. Ravji BurKAJi 
Kondkak, 20 Bom, L. B. 398 448 

SS. 49 129 169 2& -*Landf' meaning of 

— Eaeement, acquisition of— Evidence of user prior to 
statutory teriod^ adinissihilityof—'Asof rights* tnean- 
ing of— Tenants of dominant tenement^ user 5i/, effect 
of— Artificial structure — Easement over roo/, whether 
can he acquired- General right of easement, for 
sitting, drying clothes, etc., validity of— Right of way, 
delineation of. 

In disputes relatiii" to acquisition of easements 
evidence of user prior to the statutory period is 
admissihlc. 

Artificial structures such as ilat masonry roofs of 
shops are land within the meanin" of that expression 
as used in section 4 of the Kasoments Act and ease- 
ments can be acquired over them. 

The user of an easement without any one’s per- 
mission and without interference on behalf of the 
servient owner amounts to user ‘as of ri‘,dit.’ 

User of the servient teneinont by tenants of the 
dominant owner who are in occujiation of the pre- 
mises is, for the purpose of acquisition of an easement, 
as good as user by the dominant owner himself. 

A general right of easement to use a roof as a place 
for sitting or as a place for drying clothes or for 
other purposes of this nature can be acciuircd under 
the Kasements Act. 

Where the area over w’hich an easement of way 
has been acquired is small and tlie points of egress 
and ingress are fixed, it is not necessary for the 
Court to delineate the particular portion of the 
ground which persons enjoying the easement arc 
entitled to use. O Ganesh Prasad v. Khitda 
Bakhsh, 21 O. 0. 78 585 

li .1 ■— i Sa 4 — Windows, right to open and shut into 
another's land, acquisition oj, as easement^ Injunc- 
tion to lower level of roof to enable free movement of 
window. 

The right to open and shut windows and shutters 
iuto adjoining land can be acquired as an easement 
within the moaning of section 4 t)f the Easements 
Act. 

Where defendant built his house opposite to the 
window of the plaintiff’s house which had been in 
existence for 30 years, with the result that the 
eaves of the defendant’s roof rose above the level of 
the plaintiff’s window and the shutters of the latter 
could not be shnt and opened as usual: 

Ueld, 0) that ike plaintiff had an easement to 
swing on the sliutters of his window into the defend- 
ant’s land; 

(2) that it was competent for the Court to issue 
an injunction to the defendant to lower the roof of 
his house so as to enable the plaintiff to shut and 
open the window freely. IVI Banua Bow r. BAMii- 
THILAKAMMA, 7 L. W. :^32 435 

88. 129 15 585 

-- 8. 1 5 — ^Belongs to GovernmenV, meaning of 
fff ~^Servient tenement, transfer of, by Government to 
private individual, after 40 years* enjoyment of ease- 
Jgliment hy dominant owner, effect of — Easement, acquisi- 
f^tion of, against transferee. 

BThe words 'belongs to Government’ in the last 

paragraph of seotion 15 of the Easements Act 


tiei? 
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refer not to the time of suit but to the time 
during which tlie easement is enjoyed. 

Where, therefore, after 40 years’ enjoyment of an 
casement as against Government, the latter transfers 
the property to a private party, the casement 
does not become absolute, but the person claiming 
it must make good his title by 20 years’ enjoyment 
against the transferee after the tniusfor. 

Seinhle . — Whore the 60 years’ period has nearly 
expired during Govornnient ownership of the land 
and the land is then transferred by Government to 
a private party the acquisition of tlie casement 
might ho held to be coniplotcd if the deficiency was 
made up by subsequent enjoyment against the 
transferee. IVI Srinivasa Utadya r. Kang anna 
Bhatta, 34 M. L J. .‘306. 41 M. 622 98 

s. 1 7 (c) 448 

S. 23 - jic-consl ruction involving change in 

situation of roshandaiis, whether fresh casement — 
Building up wall so as to block roHhiindunii — Injunc- 
tion, suit for, whether maintninahle. 

A re- construction of a house involving a change i» 
the situation of the rosha ndans duos not mean a fresh 
oasenient requiring a fresh period of 20 years for 
its sicquisition. 

Plaintiff sued for the issue of a mandatory injunc- 
tion to the defendants that they should demolish a 
wall built by them. It appeared that the plaintiff 
had re-construetod his house and had changed the 
position of liis parnalas and ritshandans. Defendant s 
iiad thereafter built up their wall so as to block those 
parnalas and mshandans: 

Held, that the plaintiff was entitled to the relief 
claimed. P Diiaram Das v. Piyare Lal, 93 f’. W. 
B. 1918 985 

s. 24 —Accessory rights- Right to discharge 

rain wafer from cax^cs— Right to go over servient 
tenement to repair ivall supporting caves, whether 
accessory to casement. 

Plaintiff, who was entitled to an easement of 
discharging water upon the defendant’s land from 
projecting oaves, sued foi an injunction restraining 
the defendant from making any use of his land 
wdiicli would prevent the plaintiff from going upon it 
for all the purposes of repairing the wall of his house 
abutting thereon and which supported the eaves: 

Ueld, that inasmuch as it was not absolutely 
impossible to repair the wall from the inside it 
would be an altogether illegitimate extension of 
the doctrine of accessory easements to grant the 
plaintiff the injunction sued for. 

For Heaton, J. — The accessory rights luentionetMu 
section 24 of the Easements Act are not intended to 
bo of such a nature as to deprive the owner of the 
servient tenement of his rights of property, unless 
such a result is absolutely essential. B Himatlal 
Maganlal Shah v . Bhikabai Amkitlal Shah, 20 Bom. 
L. B. 403 422 

S. 28 585 

' — 8. 47 — Suspension of easement by agree- 
ment, whether extinguishes easement — Traruffer, sale 
in execution, whether is — Rule against perpetuities. 
Plaintiff entered into an agreement with one JV., by 
which the latter admitted the former's right to dis- 
charge rain water on to the latter's house, and the 
plaintiff agreed not to oxeroiso the right so long as 
H, or his descendants remained owners of the housej 
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if, however, the house was transferred, plaintiff was 
to rasume the enjoyment of the easement. The house 
was sold in execution of a decree and was purchased 
by the defendant who had notice of the a^reementt 
Ilehl^ (1) that the sale in execution was a transfer 
within tiie ineaiiiii^ of the agreement; 

(2) that the plaintiff, having purchased the house 
with his eyes open, could not be allowed to plead 
that he was not bound by tlio contract entered into 
by his predegc.-<sor-in* interest ; 

(8) that the rule against perpetuities had no appli- 
cation to the case. 

An easomont is not extinguished by cessation of 

user, where tlio cessation is in pursuance of a con- 
tract between the dominant and servient owners. 
P Kateh (Jhanu r. Par.48 Ram, 56 P. W. R. 1918; 84 
IMi. R. 1918 618 

EJcctmcntf suit for 317 

— — , suit for, against recorded tenant — Burden 

of proof 470 

— , mit for — Notice aenl fhnmgk registered post 
— Proof of service of notice — Evidence necessary. 

A notice to 4;uit was sent through registered 

post. The posting was duly proved and the regis- 
tered envelope was produced in Court with an 
oudorsomenfc purporting to have boon made by the 
postal peon statiug that the addressee refused to 
accept it: 

Held^ that though the evidence adduced as to the 
sorvioo of the notice was not legally siitficicnt, the 
plaintiff’s suit for ojuctment on notice to quit should 
not have been dismissed on the ground that the 
service of notice was not proved, but that tho 
plaintiff should have been given an opportunity to 
prove the actual service of notice on the defendant. 
C Kalamua Khadim V . Amir Ali Khalifa 917 

^TitlCf proof of - Burden of proof — Possession, 

value of. 

In a suit in eject merit the plaintiff must prove 
good title and there is no onus on the defendant to 
prove title relatively good or bad at all. 

Jt needs twelve full years* possossion to make title, 
and, therefore, where a filaintiff fails to prove any thing 
more than possession within twelve years of suit, the 
onus is not shifted on to the defendant to prove good 
title. B Bapuji Narayan Chitkis t. Bhagvant 
Balwant Ohitnis, 2u Bom. L. R. 34G S50 

Electricity Act (IX of 1910), s. 24, 

Sch «9 Cl« Vl— cut-out — Service-line, cost 
oj maiutenufhce of — Liability of licensee — Installation, 
defective— Consumer, whether liable to payjorneio 
cut-out. 

A fuse or cut-out is a necessary part of the sorvice- 
Uno and is kept under the licensee’s seal. 

Tho lioonseu is bound to bear the cost of the 
maintenanoo of the sorvice-lino whether or not it has 
baeu initially paid for by the consumer. 

If the cJaiumor’s installation is defective, tho 
licensee is entitled to discontinue the supply of energy 
to him. 

In case of a dispute as to any alleged defect, the 
lioensoo can take action under clause YI, sub-clause 
(3), of tho Schedule to the Electricity Act and refer 
the matter bo aii Electric Inspector who shall decide 

4t. 


Electricity Act— conoid. 

If the licensee continues to supply energy to a 
consumer when lie knows or has reason to believe 
that tho latter’s installation is defective, he does so at 
his own risk and tho consumer is not liable to pay for 
a new fuse or cut-out if the old one melts owing to a 
defect in his installation. P Lahore Electric 
Supply Co v. Durga Das, 79 F. W. K. 1918 I7I 

Estoppel 294, 331, 986 

■ — - •^Both partifs estopped, effect of^-^ourt, diUy of, 

to decide case on merits. 

In a case of one estoppel against another, the 
parties are set free and the Court has to see what 
their original rights are. 

8; deriving title by sale from B., sold certain land 
to J. B. subsequently sold the same laud to L. Before 
the sale to 8., B. had mortgaged the land and in 1905 
he sued 8. and his co-mortgagees for redemption. On 
the same day L. sued/S., B. and one A. for redemption 
of another mortgage executed by B, in favour of A. 
Both these suits were compromised: A. withdrawing 
and acknowledging 8. as full owner, and L. agreeing 
to get possession (in the second suit) on payment of 
Rb. 5^ to 8. J. now brought the present suit to 
recover tho land from A.: 

Held, that though S. was estopped by the oomprornise 
decree from denying L.*s right to redeem, L. himself 
was estopped by tho decree in A.’s suit from denying 
that 8. was full owner and that, therefore, the plaintiff 
was entitled to recover the land in suit. P JlWAN 
Lal V. Behaki Lal 68 

doctri'ne of, toheUver applies to Criminal Imw, 

Tho principle of estoppel has no place in the 
criminal law and the idea of a Christian by estoppel 
is a contradiction in terms. A Maha Ram v. Ekperob, 
16 A. L. J. 414; 19 Or. L J. 615 519 

Evidence— — Remand, order of, when to be 
made. 

It is an unusual coiu*8e to remand for fresh 
evidence an appeal which has been argued, and 
which ought prima facie to be decided upon the 
niatorials which were before the Courts below. P C 
Qanga Fsksuad Sikoh v. IsHRi Pershad Singh, 4 P, 
L. W, 349; 16 A. L. J. 469; 34 M. L. J. 545; 27 G. L. J. 
6*8; 22 0. W, N. 697; 20 BoM. L. K. 687; 23 M. L, T. 
888; (1918) M. W. A. 382; 8 L. W. I7d 1 

■ — First report, value of -^Report made by accused, 

admissibility of, 

A first report is generally very valuable corro. 
borative evidence of the testimony of the person 
who makes it; but where it is made by an accused, 
it is nut admissible in evidence at all and constitutes 
no oorroboration either of the case against him- 
self or of that against any other co-acousod. 

Wliorc, therefore, the whole of the evideuoo was 
disbelieved by the Sessions Judge but the acoosed 
were convicted on the strength of a report mode by 
one of themselves: 

Held, that inasmuch as the oonviction was based 
on material which was inadmissible in evidence, 
it could not stand. P Harji v Emperor, 4 P. R. 
1918 Gr.; 19 Cr. Ii. j. 618 273 

Ev^ldence Act (I of 1872), s. 8-Bea 

gestm, admissibility of. 

Under section 8 of the Evidence Act statements 
aooompanyitig conduct and explaining such oondoct 
are relevant.'. N Tulsaram v, Arjvna 9(H 
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— 35. 2 1 f 24i 25f 2S— Confession - Oral 
confession made to a Magistrate^ ^whether admissible — 
Proof. 

In ordor to make a confession admissible in 
•ridenoe it is not necessary tliiit it must be recorded. 

An oral confession by an accused person not being 
open to exception under sections ‘-i4, 26 or 26 of the 
Erideuce Act, is, as an admission by an accused per- 
son, a rolcyaut fact and may proved at Iiie trial 
under section 21. Such a confession made to a Magis- 
trate is relevant and may bo proved by the evidence 
of the Magistrate. 

Where, therefore, the accused made a verbal con- 
fession of his guilt lief ore an Honorary Magistrate: 

Held, that the confession was admissible in evidence 
and could be proved by the evidence of the Magis- 
trate. P Fekoz V . Empkror, 11 r. K. 1918 Cr. 

19 Or. L, J. 651 843 

s. 24 843 

8. 24. 

A confession made by an accused person on his 
trial for illicit jiosHcssion of opium to a Superin- 
tendent of Excise is admissible in evidence, provided 
no inducement, threat or promise was licld out or 
made to the accused in order to procure the coii- 
fossioii. 

An entry in a register of postings showing that 
certain Customs Preventive Officers were ordered to 
bo at their stations at a particidar hour does not 
refer to matters of Sl ate and is not excluded from 
disolosii-e under section 123 or 162 of the Evidence 
Act. 

A statement mide by a subordinate officer to his 
superior officer rogardihg the apprehension t»f a 
certain accused person within the hearing of various 
people cannot be withhold from the Court undor 
section 124 of the Evidence Act. C Rokun Ali v. 
Bhfisiw^ 22 C. W. N. 45li J9 C». L. J. 624 284 

88.25,26 843 

8.35 — Evidence f admissibility of -’Certified 

copies of papers of partition under Regulation XIX 
of 1814, whether admissible. 

Cortitied copies of the paper.s in the Cullectorate, 
which prima Jade appear to be the record of a parti- 
tiuu made ill a proceeding under ilegulatiou X.iX of 
1814 between the predecessors of the parties to a suit, 
are good aud admissible evidence, quite apart from 
anything contained in section 36 of the Evidence 
Act. J Khetka Nath Manual v, Mahomkh Alla 
Rakha 921 

8.58 Exarntion of document —Proof — Ad- 

mif<swn — Inference drawn from matter not 07i record^ 
validity of. 

Ill a suit upon a mortgage alleged bo have been 
executed by the father uf the dofoudants, the latter 
denied all knowledge of the transaction. One of 
theoi, however, on being examined as a witness 
admitted that the signature on the deed was his 
father's. The suit had been brought on almost the 
last day allowed by the law of limitation, and from 
this the Court inferred that the plaintiff must all 
along have been receiving interest at the stipulated 
rate and that on that calculation the mortgage debt 
had been fully satislied: 

Mddy ^i) that as far as the defendant who identi- 
4 his father’s signature was concerned, his 
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admission, under section 68 of the Evidence Act, 
relieved the plaintiff of any further responsibility 
of proving the mortgage-deed; 

(2) that the Court had erred in law in drawing 
the inference as to the payment of interest from 
matters not in evidence before it, and that, therefore, 
there had been no ])ropor trial of the suit. B 
Lakhiciiand Ciiatrabhlm Marwadi t'. Lalchani) 
Gan VAT Paul, 20 Pom. L. R. 354 555 

88.65,74 338 

8. 80 258,507 

8.91 507 

8.91 --Oral cviilence to explain document, 

admissihility of — Construction of document — **Upfo** 
or *'nntir a certain day, meaning of. 

The words “up to” or ‘ until” a certain day in a coii- 
tmet may Iki construed as exclusive or inclusive of 
the day to wliicli they are applied according to the 
context and subject-matter of tin* contract. 

No extrinrsic evidence as to the sense in wdiich 
the words wei*e used by the promisor or understood 
by the promisee is admissible under section 91 of 
the Indian Evidence Act. 

Where in making an offer for the sale of a motor 
car the vendor said in a letter “ please understand 
that my offer only holds good ut> to Wednesday next 
as the time I have is limited:” 

Held, that having regard to the ordinary bearing 
of the words “up to” and to the well-known principle 
applicable to deeds and other documents that a 
document should in case of doubt and whore all 
other rules of coustruetions fail be construed most 
strongly against the grantor, the offer reinainod 
ojnm during the whole f)f Wednesday and did not 
expire at midnight of Tuesday. C Metropolitan 
Encjinekbinc; Works i>. Walter Kuoknk Drurunnkr, 
22 C W. N. 4 6; 4.5 C. 481 305 

8. 92 860 

8. 92, applivtibUH y of, to document to which 

one of the j^Hirtics (u mil was not jsirfy. 

The provisions of section 92 of the Evidence 
Act, excluding oral evidence in reganl to the ques- 
tion whctlicr a certain plot of land was or was 
not covered by a sale-deed executed by one of 
the parties to a suit, do not apply when the other 
party to the suit was not a party to the docu- 
ment. C Si kl:.mari Dkky v . Kampada Mukheujkk 

13 

8. 106 822 

8. 108 — Presumption of death — Dattr of 
death — EvUlence. 

The only rule wdiich section 108 of the Evidonoe 
Act prcBcribos is that a person who has not been 
heard of for seven yeara by those who would 
naturally have heard of him if he hud boon alive, is 
presumed to be dead at the time when the question 
whether ho is alive or dead is raised. Thore is no 
presumption as to the time of his death, and if any 
one seeks to establish the precise period at which 
such person died, he must do so by actual evidence. 
P Babharat e. Najib Kuan, 38 P. R. 1918; 68 P. W. 
R. 1918 70 

s. fl4 653 

—•8. I 14—Estoppel 24 
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■ I . .1 - 8a I lS—Eiit4)ppel hy representatinn or 
action causing another to change positwn — Convey* 
ance hy person entitled hy estoppel ^ whether transfers 
good title against those hound hy estoppel. 

The doctrine of estoppel is based upon the change 
of position brouglit about by the representations or 
actings of the persons bound by the estoppel. 

Estoppel applies not only in favour of the person, 
induced to change his or her position, but of a 
transferee from such person, and it binds not only 
the person whose representations or actings have 
created it, but all claiming under him by gratuitous 
title. 

The estates of B., a Raja, were taken under Oovem- 
nicnt management under the Encumbered Estates 
Act. The manager appointed, who had a power of 
sale under the Act, put up a village to sale. B. 
Ixiught it henami in the name of K , but the manager 
never executed any conveyance to K. Thereafter 
the management was removed and B. was restored 
to his estates K. having died, B. procured K.*8 heir 
L. to convey the village to B.'s illegitimate daughter 
R, After B ’« death B. convoyed it to A. who sued B.*s 
heir J. for possession: 


Held, that /. was estopped from denying R.'s title. 
P C Jaoannath Prasad Singh v. Abdullah, 16 A. 
Ti. J. 670; 6 P. L. W. 83; (1918) M. W. N. 406; 22 C. 
W. N. 891; 8 L. W. 163; 24 M. U T. 62; 28 0. L. J. 192 

770 

— — 8« I 16— Estoppel 656 

8. 118 497. 999 

88. 123, 124, 162 — Confession made 

to Superintendent of Excise, admissibility of — 
State document, posting register, 

Official communication— Privilege 284 


88. 155, 157 — Statements made to Police, 

whether can he used as corroboration — Hostile wittiess, 
ivfatther can he impeached hy reference to Police 


diary. 

Statements of witnes.ses made to the Police should 
not be used to corroborate them except in very 


special cimi 111 stances. 

The evidence of a ivitness who is hostile to the 
Crown may be impeached by reference to the Police 


diary. , 

If in the course of a trial a w-itness is called 
upon to say that he saw the offence committed by 
the accused and when called upon says that the 
offence was committed by an entirely different 
person, it is only fair that the Crown should bo 
allowed to use section 165 of the Evidence Act to 
disabuse the Jury of the effect made by a wilfully 
false statement. There is nothing in - section 162 of 
the Criminal Procedure Code to prevent this course 
lieing adopted. That section provides only for 
facilities to the accused to obtain copies of Police 
papers. Pat Ram Charit&a Singh u Empkror, 
(1^8) Pat. 96; 4 P. L. W. 326; 19 CR. L. J. 6I2 272 

B. 157 272 


•S. 162 


284 


. 8. I B2— Summoning Government servant 

to produce document^-^Discrction of Court-— Pro* 
cedure, . 

If a Court decides to sammon a Government official 
for the production of certain doonments, it should 
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only do so aftei^ careful consideration and once 
the summons has been issued, production sliould 
ordinarily bo insisted ou if the party w'ho obtained 
the summons so desires. N Laxman Rao r. Vithoba 



Execution, application for, dismissal of—Presh 
application, maintainahility of — Limitation — ^Bengal 
Tet^ney Act { VlII B. 0. of 1885), Sch III, cl, 6. 

In execution of a rent-decree, the property of 
the judgment-debtor was sold, but the sale was after- 
wards set aside ou the latter’s application. The 
decree- holder taking no further steps, the execut- 
ing Court thereupon passed the following order: 
**Sale set usido; the decree-holder taking no further 
steps, the case is dismissed for default.” On a 
second application for execution being made by the 
decree-holder, beyond the throe years* period limit- 
ed by clause (6) of Schedule III of the Bengal 
Tenancy Act : 

Held, that the second application could not be 
regarded as one in continuation of the previous 
application for execution, which ended with the 
order of the Court dismissing that execution case for 
default of the decree-holder. C Mi»nai*obe Zemin- 
DARV Company, Limited i*. Dina Nath Sahu, 22 0. 
W. N. 766 7 1 2 

rn^lnstalmerd decree— ^Default — Acceptance of 

overdue instalments, whether evidence of waiver — 
Limitation. 

Where a decree provides for payment by instal- 
ments subject to the condition of the entire decretal 
amount becoming payable at once on failure to pay 
any fixed number of instalments regularly, the mere 
acceptance of overdue instalments by the decree- 
holder is not of itsidf sufficient proof of waiver on 
his part to execute the decree for the entire amount. 

Whether the payment and acceptance of an overdue 
instalinoiii is to be treated as a payment regularly 
made in satisfact ion of the instalments duo, so as to 
extend the period of liiiiitat ion for execution of the 
decree, is a iiuestioii of fact. S Bhawandas Peeoo- 
MAL, Firm of r. Meouraj, 11 S. L R. 120 324 

Sale— Moi-f gage jnior to attachment, whether 

binding on auction- purchaser. 

A person wdio purchases property, which has 
already been mortgaged, in execution of a decree^ 
cannot acquire larger rights than those which his 
judgment-debtor possessed on the date of the sale. 

An auction-purohaser of a property mortgaged to 
a person under a registered deed, executed prior to 
the attachment of the property, is bound by the 
mortgage even if he had no notice of the mortgage 
and the mortgagee failed to have his lien notified u,t 
the time of the sale. O Bhairon Prasad v, Breo 
Darshan, 6 0. L. J. 114 877 

— Suit against lunatic — Court refusing to appoint 

guardian ad litem— Dec?*ce passed^ Bepiesentative 
of lunatic, whether can object to decree in execution. 
Where a suit is brought against a person of 
unsound mind and the trying Court is asked to 
appoint a guardian of the lunatic for the purposes 
of the suit, but refuses to do so and passoi 
a decree against the lunatic, the representative of * 
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the lunatic after hie death cannot raige an objection 
in the execution Court that the decree was null and 
Yoid and could not be executed. Pat Jano 
Lal V, Paltu Tkwabi, (1917) Pat. 166 218 

ExaCUtlOn of dccrca — Attachment with- 
drawn^ Declai’ationt suit for, by creditor that pro- 
periy belongs to judgment-debtor^ maintainability of 
-Specific ReliejAct (/ of 1877), ». 42, proviso, appli- 
cability of. 

Independently of the proTisions of Order XXI, rule 
6S of the Civil Procedure Code, a decree-holder may 
sue for a declaration that certain property attached 
in execution of his decree hdonf^s to the judprnient- 
debtor, althougli nt the time of the suit the attach- 
ment might have lieen withdrawn and the property 
may not be in the possession of the decree-holder. To 
such a suit the proviso to section 42 of the Specific 
Belief Act does not apply. L B Mauno Ba Kyaw r. 
U LAN 972 

mrnmmmmmmmmm Decree on contract entered into while estate 
under Court of Wards' superintendence— Pro j)erfy 
pwrehased from profits of estate alter release from 
superint-endence of Court of Wards, attachment of— 
Couii of Wards' superintendence, release from, effect 
of. 

Property purchased by a person from the 
profits realised by him from his estate after 
its release from the 8ui>erintendonco of the Court 
of Wards, is liable to attachment in execution of a 
decree obtained against him in respect of a contract 
entered into while his estate was under the superin- 
tendence of the Court of Wards. O Dkhi Baehsh 
SiNOH V. Bkd Nath, 5 O. L. J.90 219 

Execution of document -Proof 555 
Ex parte application. duty of party making 

— Order eartending time for filing apptal, whether can 
be cancelled by same Court. 

When an ex parte application is made, it is the doty 
of the party making the application to call the 
attention of the Judge not only to the portion of the 
law or authority in favour of his case but also to the 
matters that are against him. 

On an ex parte application made to the District 
Judge asking him under the provisions of section 5 
of the Limitation Act to extend the time for filing an 
appeal and to give the appellant time for the purpose 
of paying the Court- foes, the Judge made an order 
that time would be extended. But subsequent- 
ly and before the memo, of appeal had in fact 
been admitted, he re-coosidered his order and 
revoked it: 

Held, that the Judge had ample authority under 
the law to revoke or alter his previous order at any 
time before the appeal w^as admitted. C Is war 
Chandra Kapali v. Arjan 725 

Factories Act (XII of I9II)« ss. 34, 

41 f 42 — “Occupier/* meaning of— Separate sen- 
tences of fine on occupier and manager, legality of — 
BaempUon of occupier or manager — Procedure, 

An “occupier** of a factory within the meaning 
of section 41 of the Factories Act is the f erson entitl- 
ed to the possession or use of the factory. He is 
the controller, fox the time being, of the faetoiy, 
the persciii entitled to use the factory for his own or 
another’s profit. 


OASSS. [isid 
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He may be the owner, on the other hand he may 
be only a lessee or a mortgagee with posseBsion, but 
it is he who decides whether the factory is to work 
or to close down. The manager merely onrries out 
the occupier’s ordei*s to work the factory and if the 
occupier designates no manager, the occupier himself 
shall bo deemed to be the manager for the purposes 
of the Act. 

Section 41 of the Factories Act authorises a 
Magistrate to impose on the occupier and manager 
jointly and severally a fine not (‘xcoeding Bs. 200. 
There can be only one fine and for the whole sum 
each delimpient is jointly and severally liable. Sepa- 
rate sentences of tine «>n the oc^cupier and manager, 
under this section, therefore, are not legal. 

Section 42 of the Factories Act provides the 
remedy for an occupier or manager who is the victim 
of some other person’s neglect, but he must take 
the prescribed steps to assure the real culprit’s 
conviction and not merely attempt to exculpate 
himself. P Nibanjan Lai. r. Empkror, 13 P. B. 
1918 Or.; 21 P. W. B. 1918 Cr.; 19 Cb. L. J. 496 

159 

>11 ^2 159 

Financial Commissioner Punjab’s 
Standing- Order No. 2. para. 12. 
object of 980 

First report, value of 273 

Forest Act (VII of 1878). ss. 25 (I). 

31 (J). r. 3(a) — Reserved forest— Shooting tiger 
in reserved forest without license to protect pi'opertg 
— Offence. 

Under rule 8 (o) of the rules made by tlie 
Bombay (iovcrnmeiit under section 25 (i) and 

section 31 {j) of the Forest Act, hunting and shooting 
in a reserved forest are prohibited except under a 
license to be obtained from the conservator of forests. 

Some of accused’s cattle wore killed by a tigtr 
and with a view, to prevent further injury to 
his property tlu^ accused successfully tracked 
and shot a tiger without a license in n reserved 
foi*e8t, to which the rules made by the Local 
Govornmeut under section 26 (n) and section 31 
(j) of the Forest Act had lieen duly applied: 

Held, that the accused was guilty of an offence 
under section 25 (0 of the Forest Act. B 

Ambirsahkb Balamiya Path. v. Empkror, 20 Bom. L. 
B. 384; 19 Cr L. J. 610 514 

S. 31 (J) 514 

Fraud 222,250,2^ 

Decree obtained by perjured evidence, suit to 

set aside, maintainability oj. 

No suit can bo instituted to set aside a decree on 
the ground that it was obtained by porjurod evidence. 
M Kadirveli; Nainar r. Kuppuswami Naickrr, 23 
M. L. T. 372; 8 L. W. lOH; 84 M. 1. J. 690; (1918) M. 
W. N. 614 774 

General Clauses Act (X of 1897), 

8-3 164 

8. 6(c), (e) 109 

Guardian and WB,ril--Ouardian spending 
more than income of estate upon ward, whether entitled 
to recover excess — Accounts filed by guardian and 
accepted by Consrt. -Presumption of correctness, 

A guareian who, without taking the leave of the 
Court, chooses to spend upon the ward more than 
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loss 
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Guardian and ward— coneia. 

the iiioomo of the ward’s propCTty is not entitled, 
after his guardianship has determined, to come 
forward and sue the ward personally for the excess 
amount so expended 

It is tho duty of a Court which appoints a guardian 
to examine into the accounts suhrnitted to it by the 
guardian periodically to tlie best of its ability and to 
satisfy itself that they are properly prepared A 
presumption of oorreotness attaches to BUf*h accounts 
after they have been scrutinized and accepted by 
the Court. O Gopal v. SARJir, 21 O. C. 74 SSS 
HIg'h Court. power of, to punish contempt sum- 
marily when committed out of Court 333 

Hindu LdW — Muhammadan Liw --Cufttom -^IfaJai 
MemonA neitled in Kathiawar, whether gorenml htj 
Hindu Law or Muhammadan Law, 

As regards inheritance and .sueoession Halai 
Memons settled in Porobiinder in Kathiawar did not 
retain Hindn Law' at. the time of tlioir conversion 
to Islam, nor have they by immemorial custom 
adopted Hindu Law. In these matters, therefore, 
they arc governed by Muhammadan Law and not by 
Hindu Law. B Khatuiui v. Mahomed HA.fi Abu, 
20 Bom. L. R. :i80 619 

—— “Adoption — OrpUan hay, whether enn 
be ailopted — Will in favour of adopted non, construe^ 
Hon of — Widow, power of, to dinpoiie of property in- 
herited from father — OollateraU, riyhtn of. 

According to Hindu Law no other than tho father 
or mother can under any eircumstanoes give a boy 
in adoption. An orphan hoy, therefore, cannot he 
adopted. 

Where a Will is made in favour of an adopted son 
and the adoption is held to be invalid, the question 
is wiiether the mention of the devisee in the Will 
as an adopted son is merely descriptive of tho per- 
son to take under the Will, or whether the assumed 
fact of his ad )ption is the reason, and motive of the 
bequest, and a condition of it. 

Where a Hindu w'idow, who had no authority from 
her husband, adopted a son and subsequently made 
a Will in his favour, in which after reciting the fact 
of adoption she stated that she was making the Will 
“with a view' to remove subsequent disputes arising 
in connection w'itli the management of the property 
of the family’’: 

Held, that the validity of the adoption was not 
a condition precedent to tho devisee taking under 
the Will, and that in spite of the adoption being held 
invalid tho devisoo w’as entitled to the property 
which tho widow had pjwer to dispose of by Will, 
Property inherited by a Hindu w'idow from her 
father is not, strictly speaking, her stridhan and a 
collateral of her hiisbaud has, therefore, no locun 
standi to contest her power of disposition in respect 
of such property. P Ramji Das v. Durga Parshad, 
6 P. R. 1918 90 

Alienation by widow of her hutuband*^ 

property to pay off his debts— Payment umlertaken 
by relatii^ of dieceased- Failure of relative to discharge 
obligation, whether revives debt, 

A Hindu widow sold her husband’s property in her 
possession in order to discharge debts of the 
deceased, which a relative of his had agreed to pay 
off but which ho failed to discharge: 

Held, that when the relative of the deceased made 
himself responsible and agreed to pay off the 
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debts, they ceased to be debts either of the deceased 
or of his widow, ami the mere fact that the relative 
failed to perform his obligation would not revive the 
debts BO as to make them a good consideration for 
the alienation of tho property by the widow. A 
Nathu V, Tdlsha, 16 A. L. J. 443 728 

Alienation — Temple property — 

Mahant, alienation by 292 

— BcngSil school — Yantuka and ayau- 

tnka property^ Harden of pioof — Successwn — Eject- 
ment, suit joy— Mesne profits, claim for, ayainst 
tresfuisser, maintainability of, , 

I’he burden of proving that the property which a 
Hindu lady purchased long after her marriage was 
her ynutuka property, because the purchase was 
made from a special fund obtained during her 
nuptial coremooy, is on tho person who asserts it. 

To the ayautuka property left by a Hindu female 
the sons and the maiden daughters may be entitled 
in equal shares, but the married daughters are post- 
poned to the sons. 

Defendant No 1, under colour of title from 
defendant No. 4 to whom he attorned, dispossessed 
the plaintiff’s tenants wdio thei'eupon surrendered. 
D(*fendant No 4 realised rtuits from the defendant 
No. I for some years. In a suit by the plaintiff for 
ejectment of defendants Nos. 1 and 4: 

Held, that whatever the relation might be between 
defendant No. I and defendant No 4, the possession 
of the defendant No. 1 as against the plaintiff was 
that of a trespasser, and the plaintiff w'as entitled 
to mesne profits as against him, C Dblaunkv v. 
Pranhari Gdha 28 0. W. N. 9»0 879 


GuardianSllip — auartHan, mother, 

whether is. 

Under the Hindu Law' the mother is the natural 
guardian of a minor in the absence of tlie father, 
irrespective of the family being joint or separate. 
Pat Bhaibo Fbasad Sahu v, BamchaaNdra Frasad, 
4 F. L. W. 873 253 

■■ — ■ Step-mother, right of, to act as 

guardian of her step-son — Contract by guardian, 
whether chargeable on minor's estate, ' 

In the absence of nearer relations, a step-mother is, 
nnder the Hindu Law, entitled to ac?t as the guardian 
of her step- sou. 

A Hindu guardiaa cannot enter into a transaction 
BO as to charge the minor on attaining age with 
personal liability. 

Where a decree makes the minor personally liable 
on a contract by his guardian the Appellate Court 
has juri.sdiction to amend and rectify it even in the 
absence of a memorandum of objections or cross- 
appeal on behalf of the minor. 

The minor's liability, however, for debtq properly 
incurred on his behalf^ his guardian can bo charged 
against his estate. IVf Vrnkatasami Naikcrb v, 
Muthusami Pillai, 34 M. L. J, 177; 23 M. L. T. 280 

949 

Inheritance — female, right of. 

According to the Bengal School of Hindu Law, any 
female heiress who was leading an unchaste life 
before the date when the succession opened out is 
excluded from inheritance. C Rajabala Dakmi v, 
SifYAifA Charan Baxbrjer, 22 C. W. N. 566 714 

Joint family — Alienation by father— 
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Suit by son for cancellaHou of dreH — Anlecnient ileb^ 
— Famiiy neconaitij. 

Plaintiff sued for cancellation of two inortgagc-deoda 
and a lease alleged to have been illegally executed 
by his father in favour of defendant. The 1st Court 
hohling that the alienations woi*e tainted with 
iinm orality and were not for any family necessity, 
eaaoellcd the alienations. On appeal the District Judge 
held that it was not proved that the executant was 
leading an iramoral life and that the debts were not 
tainted with immorality and dismissed the suit. On 
second appeal to the Chief Court: 

Held^ that it was necessary for the lower Appellate 
Court to decide, whether the debts in question were 
rai 9 ed by the executant for some family necessity 
or to meet antecedent debts and to see whether the 
atencedency of the debts was real or merely a cover 
for what wms essentially a breach of trust. P 
Ram r, Nauinjan Lal, lOl P. W. K 19l8 989 
— Joint family — A lienationahy father — Suit 
by soil— Immoral dehta — Burden nf proof —Kvidence 
of immorality^ whether sufficient. 

In order to exempt a Hindu son’s share in the 
faifjily property from liability for his father’s debts 
the son must show that the debts were incurred for 
immoral purposes. 

There must be some dednito connection establibhed 
lietween the debt and the expenditure. It is not 
suldcient to prove that the father was a man of 
exM'avagant and vicious habits. 

If he onus of proof that the debt was iiicumnl by 
the father for illegal or immoral purposes, is not 
shifted on to the creditor by proof of immoral 
habits. N PifiKA V. Hablal 206 

, ■I,— » — Alienniian by one member ^ lohe^ 

ther am he impeached by other memhets not parties to 
alienation — Stranger^ whether can impeach alienatiim 
’rGrant of property to mahant and his heirs, whether 
grant in favour of temple. 

\f one or more members of a Hindu joint family, 
purporting to acton behalf of the family as a whole, 
make an alienation of joint family pioptuly, it is 
ojin to those members of the family who did not 
join in the alienation, to contend that the alienation 
wap made without authority and not for valid 
necessity or for the benefit of the joint famiiy and 
tiiat it is not. cuforccuible. Hut such alienation is 
gopd as against a |HU'son who is not a memlior of the 
joipt family and does not claim through the joint 

^ grant of property made under a deed in favour 
of a mahant of a temple and his heirs for the services 
rendered by the mahant to the temple is not a grant 
of the property to the idol or to the temple, and the 
mafuint and his heirs are competent to deal with the 
property as their private property. A Banaksi Das 
Shbodarshan DasShastri, 16 a. L. J. 394 451 

I ■ ' ■ — Bond executed to manager — Pay^ 

ment to one of several heirs, whether discharges 
promisor ^Payment to one of co-heirs of promisee, 
effect, of. 

Payment to one of the coJieirs of a promisee under 
a bond would not discharge the promisor from his 
liability. The same considerations govern payments 
nipde to a junior member of a Hindu family during 
tile lifetime of its manager in whose favour the bond 
was executedk 
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A payment made to one of tlie sons of a promisee 
under a bond, while the latter is undergoing a sen- 
tence of transportation and there are other sons of 
the promisee alive at the time, does not discharge the 
bond. 

Where money has been advanced by the manager 
of a joint family the oUier members do not become 
co-promisees with him. 

A person who has an interest in bonds or securities 
standing in the name of another is not a co- promisee 
with him. IVI Ankalamma V. Bkllam Chknchavva,? 
L. W. 23J1; 34 M. L. J. 316; 23 M. L. T. 215| 41 M. 687 

419 

— Joint family consisting of brothers — 

AlienatioH by manager, whether binding on other 
nicinbers —Necessity. 

The manager of a Hindu joint family, which owned 
a house in a town and lived by cultivation of ao 
occupancy holding, executed a inortgago of the 
house in favour of the plaintiff The mortgagor died 
and the plaintiff brought n suit for the sale of the 
house against the remaining meniliers of the joint 
family, who contended that as they and their 
ancestors wore cultivators and the house in dispute 
was used in connection with their cultivation, its 
hypothecation could not be valid according to law 
and no decree could be passed in respect thereto: 

Held, that the house being situated in a tow'll 
and there Ix^iug nothing to show that it passed to 
the defendants as an appendage or adjunct of the 
teiiuro or that there was any connection whatsoever 
between the two, it could not be held to lie nppur* 
tenant to their occupancy holding. 

In a joint Hiiiclu family consisting of brothers and 
their families, an antecedent debt incurred bv a 
brother in the position of a manager is not binding 
upon his other co-parceners, unless ic can lie shown 
to have been incurred for famil}^ necessity. It is 
not the pious duty of brothers or nephews to pay 
debts incurred by their brothers or uncles A 
Nikkuay Laf. r. Kalt.an 546 

~ ■ ... ennt^isting of one adult cu-jm teener 

and minors— Testamentary guardian, appointment 
of, for minors' properties by manager, validity 
of — Statutes y authority, sanction of. 

It is not competent to the only adult co- parcener 
of a Mitakshara family consisting of himself and his 
minor co-parceners to appoint a tostamentary guar- 
dian to the co-parconary properties of the minor co- 
parceners. 

Per Ayling, ’Pho attractive doctrine that every- 
thing which is not expressly forbidden should be 
held lawful, if expedient, is one which has its 
dangers and requires careful consideration before 
application. 

For Seshagiri Aiyar, J. —On principle, a person who 
is not capable of making a gift of his property or to 
dispose of it by testament cannot bo in a position to 
control that property after his death 

The Indian enactments dealing with guardianship, 
viz , the Court of Wards Regulation, the Guardians 
and Wards Act and the Widows’ Re-marriage Act 
give no statutory authority for the appointment of 
a testamentary guardian in respect of co-parcenary 
property. They only refer to cases in which such 
power of appointment is permissible under the law« 
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for example cases of self-acquirodpr^erty in Aladras 
or Dayabhaga property in Bengal. Ml Cuidahhara 
Ballai V . Kangabami Naickrr, j54 M. L. J. 861; 23 M. 
L. T. 206; (1918) M. W. N. 205; 7 L. W. 454; 41 M. 

661 905 

— Joint family -Joinf «»<* neU-Mqmred 

property^ blending of, effect oj—Gift by managing 
member of joint family properly, validity of, 

A member of a Hindu joint family may convert 
his self-acquired property into ancestral family 
estate by throwing it into the common stock, 

A Miiakshara family (.f live brothers separated in 
estate. D. and K., two of the brothers, continued 
to live together, 7^. acting as guardian of K, who was 
a minor. Later on a son R was born to I). Later 
still />. D., a thinl brother, died, and property came 
to J). and JT. from his estate. D. kept only one 
account of the profits of this property, even after K, 
came of age, and he kept only one account for all his 
receipts from this and other properly and of all his 
expenditure. A partition by riictes and bounds was 
later effected between D and K, and mutual exchanges 
were made whereb}" D. gave up his share in certain 
ancestral pniperty for K *6 share in property 
acquii*cd from /> IX 's estate and vice rer»a. 

In a mit by IX s son and grandsons after 
death to set aside deeds of gift executed b}' D, in 
favour of the respondents, on the ground that the 
property given was ancestral property and the gifts 
in conse(|uenco were invalid: 

Htdd, that even assuming that the property 
coming fixmi D,D'» estate was IX ‘s self-acquired 
property, yet by blending the income of that pro- 
perty ill the accounts with the income of the new 
joint family constituted on R's birth by JX and R, 
and by the mutual exchanges with K. D had shown 
his intention to treat what came to him from D, D, 
as joint property and had converted it into ancestral 
estate and tha^'the pnipcrties included in the deeds 
of gift were, therefore, joint family properties of 
which /X had not the right to dispose, and that the 
appellants were entitled to recover them P C 
Haduakant Lal i\ Nazma Bkouv, 22 C. W. N. 649; 
27 C. L. J. 612; 10 A. L J. 687; 6 IX L W. 72; 23 M. 
L. T. :^92; (1916) M. W. N. 386; 33 M. L. J. 99: 20 
Bom. L. R. 724 806 

— — " — •— Mortgage for necesHity ^Mirutr membere, 
ivMher mccsnary parties to suit on mortgage — 
Mortgage-decree — Sale — Joint family property, 
whether paeees under eale. 

Where a mortgage is effected for family pur- 
poses, it is not necessary to make the minor mom- 
bers of the family parties to f.ho suit on the mortgage. 

In order to ascertain what passos upon an execu- 
tion sale upon a decree made against the karta of a 
Mitakshara joint family it is necessary to look, /Jmf, 
at the circumstances in which the debt was con- 
tracted, eerondly^ at the form in which the plaintiff’s 
claim was pressed, thirdly, at the decree made, 
fourthly, at the attachment, fifthly, at the sale pro- 
clamation and lastly, at the certificate of sale. Pat 
Jaodish Nabayan Pbbshad Singh v, Manmatha 
Nath, (i»l8) Pat. 71; 4 P. L. W. 881 76 

■ I ' — — Partition — Division in status, when 

effected-^Sale by co-parcener divided in status and 
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e^rcluded fram enjoyment of his share - Vetrdcc, 
position of Profits, past, right of vendee to, 

A definite and unambiguous indication by one 
member of a joint family of his intention to sepaMtie 
himself and enjoy his share in severalty will amemnt 
to a separation or division of status, and the filinj^ of 
a plaint for partition is such an indication. 

After a division of status between two co-parceners, 
they are in the position of tenant s-in-commun with 
refcronce to the property left undivided and, thhro- 
fore, the party who is in exclusive possession of the 
property and takes the whole of the rents and profits 
thereof has to account to the other party for his share 
of such rents and profits. 

A vendee from a co-parcener in a Hindu faifiily, 
who has become divided in status from the diher 
members and has been excluded from the enjoy- 
ment of his share in the property, is entitled to an 
BW'ard of profits from the date of such separation*. 

Ihe rule of law that profits cannot be claimed 
till after decree applies only to tlie case of a Joint 
family and not to the ease of a divided family ^ith 
joint property. 

The Court will always endeavour as far as 
possible to allot to the purchaser the share he 
purchased. 

Her Spencer, /. — Whatever the seller can get by Way 
of income on his share, the purchaser of liis rl^ht, 
title and interest can recover. M VaNJACURI tiOU.M>A> 

r. Paciiamithu Goukdan, 7 L W. i25 62 

Joint family— by fdther 

without consent of sons, validity of ^Devise of 
father's share to one son — Right of other sons to 
claim division by metes and bounds. 

Under Hindu Law a father can effect a partitibti 
lietweeii himself and his sons >vith or without their 
consent. 

When a Hindu father effects a divisioii with the 
consent of one of his sous, the other sons dissenting, 
he must be deemed to have effected the partition in 
exercise of his power as father. 

Where the father in such a case registers the 
partition deed under section 35 of tlie Registration 
Act and afterwards devises the items that fal) to hih 
share to one of his sons, the other sons cannot claim 
a division by metes and bounds but must accept 
the items allotted to them. 

Such a deed of partition is receivable in evidence 
as evidencing a contract by some only of the intended 
executants who signed the deed, and it can be looked 
into to ascertain the intention of the executants. 

A testamentary disposition of specific properties 
cannot be utilized for proving the bequest of the 
share to be allotted to the deceased, in ease it is found 
that the testator was not entitled to tlie specific 
properties but only to a share as a tenant-in-commouA 
m Natesa Iyer r. Subramanja Iyer, 23 31. L. T. 
f07 535 

' ' " ■ Sale by father of equity of redemp- 

tion of family property os his acquisition — 
Redemption by vendee and possession thereafter as 
absolute owner — Redemption, suit for, by ion’s 
alienee 867 

— — Self-acquired property, whether can he 

converted into joint family property, 

A member of a joint Hindu family who ha« 
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ac:iuired property of his own may convert it into 
joint family property in the ordinary sense of the 
term and thereafter all tho members of the family' 
will have the same rights in it as though it had been 
acquired originally by tlieir joint exortious or 
descended to them from a coniiiioii ancestor. B 
Rangbhat Ramohandkaiuut r. 8 itaiut 1Uni«dh^, ^ 
Bom. L. R. 338 . , , , 

Pa.r^i'tlOri — PrupcHy included by 
miatakc — Discovery of mistnkc — Loxs, appoitionwcnt 
ot-^Parfiiion, whether can be rc-oitened. 

Where parties arrive at a partition either by 
agrcomeiit, or by a decree, which is only a more 
solemn and binding form of ngreenicnt, there is an 
implied and mutual right of indemnity or contribu- 
tion in respect of any paramount claini by a third 
IKjrsou which throws the burden of a loss not con- 
templated in tl»e partition jn’oceediiigs unfairly upon 
one of the parties. If the original decision has been 
arrived at by a common mistake, which in the case 
of a decree has been adopted by the Court making 
the decree, the mistake cun be set right pro tantu^ i.e., 
the partition can be opened up in so far as is necessary 
to apportion the; loss which arises out of the dis- 
covery of the mistake. A Gankshi Lal f. Bahu Lal, 
16 A. L. J. 339 4 

RellfiTious endowments — Gc- 

buttcr— Asthal, nature of—Purchaees out of aathul 
income, nature of -Alienation by guardian of minor 
mahaiit with leave of Court, whether hindif>g on 

asthal property, , . , , , 

The nmhti fit of a Hindu aethal or math holds the 
property of the math in trust for the institution 
itself. Ho can only alienate it in case of necessity. 

Acquisitions with the income of an asthal are 
subject to the same trust as tlie original property. 

In the absence of such necessity as would render 
the debts contracted by him binding on tho institu- 
tion, a makaht has no power to alienate its projicrtics 
for the purpose of discharging those debts and if the 
asthal is not liable for such debts, the successor of 
tho inahant is entitled to have the alienations set 
aside. 

./, ninahauf, appointed the first respondent, a 
minor, his successor and left a Will whereby he 
appointed C. guardian of the first respondent. J. had 
mortgaged the asthal property. The mortgagees 
after his death brought or throatoned proceedings 
on tho mortgages. To pay off these liabilities C. 
obtained from the District Judge leave to sell 
certain of the asthal properties 

Held, that C.’s powers could not be larger than 
those of the actual mahanf and that in the absence 
i»f proof that the original debts were binding on 
tho asthal, the sales must be set aside. P C Basuoeo 
Roy V. Jt'OALKisHWAR Dab, 5 P. L. W. 57; 16 A L. J. 
601; 35 M. L. J. 6; 22 0. W. N 841; (1918) M. W. N. 
431;8L. W. IfO 818 

^Succession— Dancifip girl, succession to 
property of- Sons versus daughters -Daughter's 
daughter, whether to he preferred to son. 

The property of a dancing girl will pass to her 
female issue ttrst aud then to her male issue. 

Its derolution is by custom similar to the devolu- 
tion of Stridbanam. 
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Cousequoiifcly, a daughter's daughter succeeds to 
snob property in preference to the son. M Magamn- 
(iA.M PiLLAi r. Vaduoanatiia Asaui, 24 M, D. 

672 

Widow, surrcmler by, of part of estate, 

validity of. 

A saivendoi* in favour of her husband’s lorersioiicrs 
made by a Hindu widow otherwise than for consider- 
ation to meet legal necessities, in order to be 
valid, must be of the whole of her interest in tbo 
estate. C Mohananda Dutta Ohowdhubv v. Baikax- 
THA Nath Dutta 872 

^WIII-^ incesfml property -^Manager of joint 

family, whether can distribute ancestral property by 
Will. 

A Hindu proprietor or the manager of a joint 
Hindu family cannot make by Will any equal or 
unequal distribution of lus ancestral property. P 

Nand liAfi I’. Dbwan Chand, 78 P. W. R. 1918 162 

^ construction of— Woman, estate taken by 

Life-esiate, whether can be created by Will -Con- 
tingent remainder after estate granted to tooman, effect 
of— Adverse possession under Will— Alh nation — 
Necessity — Recitals, value of. 

The Will of a childless Hindu provided that his 
moveable and immoveable property should remain 
in the possession of his wife until her death, and that 
after her death it should pass into the possession of 
his niece, but that if on the death of his wife and 
niocc there were living a son and a daughter born of 
tho womb of the niece, then two-thirds of the move- 
able property should belong to the said son and one- 
third to the daughter. But as regards the immove- 
able ])roperty none shall have the least right of 
alienation; 

Held, (1) that tho Will purported to convey an 
absolute estate ultimately to the son and daughter 
of the niece and that tho fact tliat^ tho corpus was 
not expressly niciitioued was not suthcieiit t«j justify 
the interpretation that tlic corpus did not pass; 

(2) that the recital in the Will that there should bo 
no right of alienation made no difference, so far at 
any rate as the niece’s son and daughter were con- 
cerned, nor did it make any difference that tbo 
bequest in favour of the niece’s son and daughter 
failed on the ground that they wore unborn at tho 
date of the testator’s death; 

(3) that the disposition in favour of the niece’s son 
and daughter was intended as a gift of the remainder, 
and not merely a statement of what the testator 
believed to be the rule of succession in case of his 
niece’s intestacy; 

(4) that tho Will was not intended to aud did not 
vest an absolute estate of iiihoritauco in the niece, 
and that, therefore, she did not in that capacity 
have an unfettered right of alionatioii; 

(6 that tho estate created in favour of the niece 
was an estate such as a woman ordinarily acquires 
by inheritance under the Hindu Law, which she holds 
in a completely representative character but is 
unable to alienate except in case of legal necessity; 

(6) that the words restricting alienation in respect 
of the niece’s estate wore of the nature of surplnsage, 
that is to say, the testator had in his mind thq 
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ordinary rcougniEed restriction upon aliunation which 
would apply independently of any provision in the 
Will, and that ho had not in his mind the eventuality 
of an alienation becoming necessary cither for the 
purposes of providing maintenance for the niece or 
for the preset vation of his estate. 

An estate of the kind that a Fliudu widow inherits 
ill the case of intestacy can be created by Will. 

Whcx*c a mere contingent reiiiaiudor is created 
after a woman's estate and not a vested reniuiudor) 
this is an indication in favour of the view that the 
estate croatml was a woman's estate in tfio technical 
sense and not merely a lifo-estate. 

Ill coiistniiiig a Will made by a Hindu testator, it 
is not permissible to take into consideration what the 
effect of such a Will would be under the English Law. 
ft is not permissible for instance to import the idea 
that where an estate is devised to enure only for 
life, the result is that: an estate in fee in remainder, 
whether vested or contingent, must exist in some 
one. 

Tiie Knglish classification under which estates are 
projected along the phme of time ami aty*. measured 
by time alone, is foreign to the Hindu liaw which 
ineasiires estates nut by duration but by use. 

A Hindu can by Will create an estate for life in the 
English sense, but his int>ention to do so must be made 
dear by the terms of the Will itself without any 
iiiiportatiou of English ideas. 

Actual proof of necessity which justifies au aliena* 
tioii under Hindu Law is not essential to establish 
its validity. It is only necessary that a ropresoiitatioii 
should have been made to the purchaser that such 
necessity existed, and that lie shouhl have acted 
honestly and made proper enquiry to satisfy himself 
uf its trutii. 

A recital in the deed is clear evidence of the repre- 
sentation, and, if the oircum stances are such us to 
justify a reasonable belief that an enquiry would 
have coutirmiMl its truth, then wlien proof of actual 
emiuiry lias bocoiiie imfiossiblc, the recital, coupled 
with such cirriiiiistanceH, wo-ild bo sufficient evidence 
to support the deed. 

re.-— Whether whore a jierson enters under a 
Will of uncertain coiistructiuii, an absolute title can 
be acquired by adverse possession in the absence of 
an express claim to hold an absolute title. PaI; 
Ram Hahaihtb r Jauebnath Prasad, 3 P. L. J. 199; 
4 P. L. W. 377; (1918) Pat. 181 749 

Instalment decree— Vefauit m payment of 

instalinent — Waiver. 

An instaliiioiit decree provided that in case of 
failure to pay the amount of auy two instalments 
the defendant should pay to the plaintiff the whole 
of the unpaid balance of the decree. The first 
instalment w^as not paid on the dite fixed, but 
before the due date of the second instalment it 
was paid in full with interest at the agreed rate. 
There was a further default in paying the socoud 
instalment and the doei'eo- holder thei*eupou claimed 
that there was a failure to pay the amount of 
two instalmonts at the period fixed, and, therefore, 
that he was entitled to claim the whole amount 
of his debt at that time remaining unpaid: 

Ueldf that the real intention of fhe parties was 
that before the penalty could bo onforood two 


Instalment decree —conoid. 

instalmentB must be in arrears together and tiat 
condition not having been fulfilled in this case the 
douree-liolder was not entitled to execute the 
decree for the whole of unpaid balance. B 
SUBRAYA V^ENKAPPA HkGDE V. SOMBAYA HbqDE, 20 
Bom. L. R 335 50 1 

Intention, whettt>er nUioed question of law and 
fact. 

The question witli wJiat intention a person did a 
certain act can hardly be said to be anything but a 
question of fact. 

This question must be examined with reference to 
the subsequent acts of the person alleged to have a 
certain intention. Pat RAoneuiB Prasad v. Misai 
Kahar 303 

Interest, payment of after date Jixed for redemp- 
tion — Chartjet interest^ whether in — Excessive rate 
of interest^ whether ground for relief. 

The mere fact that the i-ate of interest stipulated 
for in a mortgage deed is e.vcossivo is no ground for 
i-elicf, unless it is shown that the lender was ir. a 
position to dominate the will of the borrower. 
P Adlah Djn i;. Fateh Din, 31 P. K. 19l8i 64 P. W 
H. 1918; 27 P. h. R. I9l8 |0| 

, nhetker can be allotvcd as damages for deten- 
tion oj money ^interest Act fXKXII of 18 i9). 

It i.s open to a Court to award damages for wrong, 
fnl detention of money after adjustment of accounts 
oven though intereht is not recoverable either under a 
contract or under the provisions of tlie Interest 
Act. C Khktiu Mohan Poddar v. Aswini Kumar 
Saha, 22 C. W, N. 488 667 

Interest Act (XXXIl of 1839)401,667 

Interpretation of Statutes 519 

Interpretation of Statutes. 

It must always bo presumed that the Legislature 
does not intend to make any alteration in the la>v 
beyond what it explicitly declares, either in express 
terms or by implication, or in other words beyond 
the immediate scope and object of the Statute. In 
all general matters beyond, the law remains undis- 
tubrod. Jt is iu the hi.<ho8t degree improbable 
that the Legislature would overthrow fundamental 
principles or depart from the general system of law 
without expi-essing its intention with irrofiistiblc 
clearness. S Sobhraj Dwarkadas v. Emperor, 1 1 8. 
L. R. 128; 19 Cr. L. J, 591 399 

— • —Acf taHng away jurisdiction of ordinary 
Courts. 

An Act by which the jurisdiction of the ordinary 
Courts of JudioBture is taken away must be construed 
strictly. N Kama v. Bhajanlal Chautanlal 6M 

Headings of chapters, value of 534 

» principles of — Retrospective effect. 

All enactment, which deliberately withdraws 
certain classes of cases from the jurisdiction of 
Small Cause Courts, cannot be said to declare the 
law and does not have a retrospective effect. M 
SUBRAMANIA AiYAR V. KaMASIVATA AbARI, MS M. L. T. 
255; (19i8) M. W. N. 238 1 1 

Vested rights presetn^ed under repealed enact- 

mentf rules relating to, 

A reiiealing enactment cannot impose au im> 
possible condition on pain of forfeiture of a vested 
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right or be applied to cuscs^iii wliieli its provisions 
cannot be obeyed. M iikumalaisami Maiuu v, 
SUBAAMANIAM OUKTXIAK, 40 M. lUUi) 109 

fidrlfirf tramfers of portions of, nature and effect oj^ 
itesumption, right of — Burden of proof. 

A jaymtarsoLd all ilia riglics in certain villages to 
certain Uhovrdhris, who in turn sold all their rights 
in those villages to the ancestor of the plaintiff. The 
defendants, who wore the descendants of the original 
jayirdurf contended that the transfer to the Uliowdhris 
was not a sale, but merely a grant of baidari tenure 
according to which onlj’' heirs male of the grantee 
could succeed, and that as the lust holder of the 
tenure had left no male issue, the pUintiil being his 
danghtor’s son, they wore entitled to resume the 
villages. It was found that the ancestors of the 
plaintiff had been in possession of the villages fur 
generations and that the words used in respect of the 
transfers of the villages wore bikri and faronhU 
ifshf, that the buideii was on the defendants to 
prove tiioir right to resume both us against the 
Ohowdhris and as against the ancestors of the 
plaintitf. Pat Ham es war Lai. Uhauat r. thawAu 
t'UAsAi) SiNod, HSd 

%JO I owner pLuced in eiccluidve possessitui of some 
lands by mutual ariuiujement, whether can be disturb- 
ed hg eo-sharers — Partition, suit for — Joint possession, 
proof of. 

One of the joint owners of an estate, who by iiuduiil 
arrangement with the other cu-sharers has been 
placed ill exclusive occupation of soiru* of the joint 
lands as represeiicing liis snare, cannot be ciiuitably 
disturoed oy the latter, unless they seek a partition 
of all the lands comprised iu the estate. 

it is essential in a suit for partition that the 
plaintiffs should establish that they and the defend- 
ants ai'e not only joint ow'uer.s but are also entitled 
to joint possession, because the object of the suit 
is to transt'urm the joint possession into possession 
in severalty. C Luuga Cuauan AcnAiUEE u. Kuun- 
KAB ENAMAL llUQ, Zi U. L. J. 441 7US 

ilUd^C’S fmOWlCd^C 0/ character of partie’* 
or witnesses, wnetner can oc relied upon in deciding 
case — Procedure — J urisd iction, 

A tiudge is justilied in using his knowledge about 
the character of tne parties to a suit to come to a 
decision upon the credit to be attaened Co their evi- 
dence on tne case set up by them. 

Where a Uistricc Judge declined to believe in the 
jtdes of a suit brougtit by the plaintitf, unless it 
was supported by evidence tnat Iclt no donb; in the 
mind oi the Judge about its credibility, oil Che ground 
that iiiaiiy of Che suits launcned ny tne plaiutiif in iiis 
Court had been found to be false: 

iieldfUmt the Judge was justilied in alluding to 
his experience of tne plaiuiiif’s litigation in nis 
Court, im B iSAN Ula liAW v. Mi Khobuw hllSSA, 

9 L. B, U lOO 7d4 

Jurisdiction 30i 7 1 f 236, 494p 

7d4 

— ' — — - of Civil Courts 9o9 

— ol Cidl and Be venue Courts — Partition case 
before Hevenue Court^l'iUe, question of, raised by 
applicants ttietnsetves — Ciint suit, maintainaoitity of, 
Wnare in a partition case tiled in a Mevonue Court, 
before any notices wore issued to the recorded co- 


J u r 1 8d let I on --coutd. 

sharers or at any rate before any objections could 
bo liled by them to the application for partition, 
tho applicants themselves asked the Court to post- 
pone the case until the}' could have the question of 
their title cleared up in a Civil Court and the Kove- 
nue Court granted the required postponement and 
the applicants then iustitntod the proposed suit 
in the uivil Court: 

Held, that the Civil Court had jurisdiction to 
entertain the suit. O Deoki Nanosn t>. Kali 
Shankah, r> O. L. J. 116 873 

Couseni oj jiurties, whether confers jurisdic- 
tion, 

W hero a Court has no inheront jurisdiction to try 
a caso it cannot pronounce anj' decree and if it does 
pronounce a decree that decree is null and void. On 
the u.hor hand, if a i^ourt lias j irisd iction and the 
law requires some preliminary conditions to b(' 
observed ancillary to such jurisdiction being exercised, 
the parties may w'aivc these conditions and in that 
event the jurisriiction cannot b(> impeached on the 
ground of irregularity in tin* exercise of the Court's 
jurisdiction. Pat Raoiiu Sincjii v Usik Ail, 4 T. 
L. W. 443 920 

■ — So net ion to prosecute y ranted by Subordinate 

Judge— Appeal, forum of — District Judge or High 
Court. 

Where a sauctioD to poseciitt' is granted or refused 
by a Siiboidinate Judge, an appeal against the 
order lies to the District Judge, and not to the High 
Court, even where the value of the suit out of which 
the I roceeding for sunctif)ii lias arisen is lieytind 
the appellate jurisdiction of the District Judge. Pftt 
Hiiaiko Fbasau r. Hakihar Frasad, 19 C’R. L. J. *91 

679 

of Small Cause Court 323,414 

Karachi Port Trust Act (Bom. Act 

Vl Of SSm B/y Hoard of Trustees 

for Karachi Port, units ugfunst — Ijiintlation. 

The word ‘person in si'Ction 5? of tac Karachi 
Pure i'rust Act tecliuieaJly includes and was intend- 
ed to iiicluilc the iioard. 

hccii«.«nH oi and Ss oi the Karachi Port Trust Act 
df> not aistifigiiish siiiis iigaiust private individuals 
from suits agiaiisi tiu^ board, but secliuii S7 deals 
wuii the JiiniLuiioii of suits against the boaid 
or any servant or ollicor of the hoard, wliilc section 
bo doanes ine responsibility of the board for acts 
of incir oiticers auU servants. S Moosa.ii Ahmed & 
Co. r. Kauachi . osr lRr»T, 11 S. L. U. 1^0 410 

s.e? — Limitation — Special period of limi- 
tation jor suits agaifist Karachi Port Trust, whether 
suOject to generaL provisions oj Limitation Act^ 

'liiif goueral provisions of tne Limitation Act 
regar.iiiig me exclusion of holidays and Court vaca- 
tions lu computing trie period of limitation, have 
no uppiiuatiuii to any special period of limitation 
piosciToed by any special or local htw c, g,, the Ka- 
rachi Port Trust Act. 

A suit against the Karachi Port Trust hied beyond 
the period of b moiitus allowed by sootiou b/ of the 
Karachi c ort i'rust Act, owing to the iuterventiou of 
Kusuer holidays and vacation of the Court is barred 
by iiujitatiou. ihc maxim lea non cog it ad im- 
possioUw. has no appiioatioii to suoh a oaso os tlig 
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suit could liave beoti tiled earlier. S Moohaji Aiimbd 
A Co. V . AbiatjcStkam Navigation Co., Ltd., 11 S L. 
R. 06 163 

Lambardarl Rules (Punjab), r. IS— 

Appoivtment of lainhardar on death without heirh of 
last incumbent — Mattem to be cotmdered — Collector, 
diHCretiou of, interference with. 

Where a lamhardar dies without heirH, the ques- 
tion of the appointment of a sweesaor should Im? 
dealt Mo'th under rule 15 of the Lanibardari llutcs as 
thoujifh it were a (laso of the lirat appointment of u 
la mhardo i\ 

An otlicer riiakin;? an appointment under rule 15 
of the Liimbnrdari KiiIor is at liberty to consider all 
matters whiedi may reasonalily be refr^irded aa 
relevant to the snitahiliry of an appointmeut, and 
lie is expeet(*d to doeido betweoii rival eandirlates 
according to the general lialancu' of their respective 
claims and of the adniinistrativo advaiitage.s, or 
disadvantago.s, of appointing each rospoetivoly. If 
he exercises his discretion in a rt^asonablc manner, 
iieilher ignoring any portion of those matters which 
ho ought to consider, nor perversely running 
counter to tho general sense of the rule, his decision 
ought to ho allowed to stand, and the mere fact that 
an appellate or revising officer takes a diffcjroTit view 
of personal claims is not a good roason for upsetting 
nr modifying ihnt decision. F« C> P Masjiir Ati 
r. Chiraoii Khan, 1 P. 11. 19 :S Rkv. 87 

Land Acquisition Act (I of 1894), 

ss. 12, 18, 20-.svr rive of sinjle notice and pre^ 
mentation o/ sinyfe application in reepevf of acquisi- 
tion of several pLots—Splittinif up of awards b{/ 
District CUiUrt, whether disentitles pet it iiiajwr front 
treating them as sinyle aivurd. 

Where in respect of several plots only one notice 
wits sent to tlie owner under section of the Laud 

Acquisition Act and he presented only one applica- 
tion under section 18 and one reference was made by 
the Land Acquisition Officer to the District ('ourt, tho 
fact that the award w'as split up by the latter should 
not prejudice the pnrty who is entitled to tr«’nt 
it as one single award. IVI Vengu XAinr r. Deputy 
C or. I. ECTOR OF Madura Division. .*U M. h. .1. 27'! 

463 

ss. 18, 20 483 

■ — — 8S« 29, 30, 45 — Compensation, apportion- 

inent of — Tenant of abadi site, whether entitled to 
share of cowpr/wuL'oit— Wajib-ul-arz, taormofts of, 
Tho plaintiff, a perpetual lessee of a village claimed 
from tho defendant, a toriant, the entire compensation 
received by the latter under the Ijand Acquisition Act 
in respect of a house site in tho abadi of the village. 
Tho village wajih-ul-arz declared the riglit of 
the defendant to occupy tho site as long as he 
pleased, but also declared the right of the plaintiff 
to resume the site of the house after the occupant 
left the village, the latter having only the right to 
transfer the materials of the house: 

Heldf that the defendant had no interest in the 
land but was a mere Hoensee to occupy it and that 
he was not, therefore, entitled to a <y portion nf the 
oompeusation nwtrded for the accniisitiou of the site 
under the Land Acquisition Act. N Shankar Govtind 
u Ki8AN 554 

8. 45 554 


Landlord and tenant 289 

■ ■■ ■ — • Accretion to tenancy by formation of ohxkv in- 

river — Tenant, rights of. 

Lands which have gradually accreted to a mukar» 
rari holding, forming a chnr in a small shallow river 
cannot he claimed by the Zemindar as a portion 
ofhiH hhfis patit but belong to the tenant subject 
i») the payment of additional rent in ifjspect thereof. 
C GonixiiA Hota i* Kribtapada Singua Babu 929 
— Agreement to grant lease —Lessee ndmitfed as 
leinfht —Sul sequent lease to third peisnn^ vnJMify of. 
Defendant was tenant of certain laud which 
the landlord n greed to re-let to Jiim on his pay- 
ing a certain sum of money in cash. Defendant 
paid the amount and continued in possession of 
the land agreed to be lot to him. The landlord 
subsequently granted a lease of the same land to 
the plaintiff : 

Held, 1 1 i that the landlord was not entitled to 
grant a lease to tho plaintiff, inasmuch as he had 
already, by reason of the agreement with the 
defendant followed by tho accoptance of the 
money, constituted the latter as ii tenant (»n the 
land ; 

(2) that |)laintiff, when lie came to deal with 
the landlord, must bc^ deemed to have had con- 
sfrnctive notice c)f the rights of the defendant 
who was act iially in })osseBsion and cultivating the 

|aud. C Rdon MoLi.Ati r, Uadan 49 

Agreement to pay enhanced rate of rent after 

expiration of term of tenancy, validity of. 

An agreement by a tenant that if ho holds over 
upon the expiry of tho term he would pay rent at a 
higher rate than that wliicli ho paid during the term, 
is valid and onforoeable. Pat RaMADHIN ClIAtTDHDKY 
V. KUMODINI DarsI 901 

Agricultural leaxe —Disclaimer of landlord's 
title, what amounts to — Forfeiture of tenancy — Lease 
for life or for term, whether determined by disclaimer 
— Relief against forfeiture— Power of Court— Re- 
nounce', meaning of. 

The principles of Bection 111 (f/‘ of tho Transfer 
of Property Act apply to agricultural leases, though 
they are not covered by the enactment • 

A mere allegation of title by a tenant which does 
not amount to repudiation of the landlord’s title, 
cannot work forfeiture of the tenancy. 

Where the defendant, wdio was plaintiff’s tenant 
for life, in a document whereunder he assigned oir- 
tain properties which Wonged to him injenm, describ- 
ed certain other properties as his jenm, and the 
landlord soimht to recover tliese latter properties 
wdiich were comprised in his lease on the gpround that 
his title was repudiated: 

Held, that as the assertion was not addressed to the 
landlord or foUow'cd up by a transfer of that particu- 
lar property to a third party, but was only an 
incidental reference in a document intended to oonvo}" 
some other property, it was not enough to constitute 
a disolaimor of title. 

Per Reshaoiri Aiyar, J. — Where there is a disclaimer 
of tho landlord’s title by the tenant, it will work a 
forfeiture of the tenancy even though the lease is 
for life or for a term. 

If there is a denial of title, Courts have no power 
to roliovG again -it forfeiture. In such a case, the 
tenant mii«t prove, in order to obtain relief from 
Court, that the denial was occasioned by the fraud 
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mistako or accident of the landlord and that the 
toiiant himself was noithor careless nor ncjjH^eut. 

The expression ‘ronoiince’ connotes that some net 
is done to the knowledge of the landlord which is 
calculated to convey to him the impression that tl»c 
tenant repudiates hia title. 

Per Napier j J. — Where then* is no statutory pro- 
vision doterminiiig pariicnlar relations iDt^twoeii 
landlords and tenants in India, resort may^ bo had to 
the prineiplos of the English Law of Real Property, 
bearing in mind the dilTerciKre in the oiigin of tenures 
and the conditions peculiar to land t enures in India. 
, 'fhe words ‘repudiation’ and ‘renniiciatioir ref|uire 
something a groat dt‘al stroiig(‘r tliaii a inc>re asser- 
tion not cornmunicatod to the landlord Though a 
hard afi<l fast rule cannot he laid down, a very good 
test to apply would be, whet her the assert ion would 
opemteas a starting point for adverse possc^ssioii 
against the landlord. IVI Koaialukutti v. Pulikala- 
tCATH Mujiamai., .‘U M. L. .1. 170; 23 M. L. T. 178j 7 U 
W. 291; (191S) M. W. 200; 41 M. 629 743 

Apfortionmeni of retd — Joint land/oiuhy right 

ojf to recover rent projKo’tionn tel y to fludr share.'i, 
Refort^ the rent of a holding is actually apportioned 
either by an auiicaiblc arrangement between all the 
parties conceriiod or by a deenu?, one of the joint 
landlords cannot, ns a matter of right, claim from 
the tenants what, be estiniatt^s t.<» be hi.s propor- 
I ioiiate share of the rent. 

Joint landlords cannot at thoir choice collect rent 
in soparato shares oven after giving dm* notice to 
the tenants of their separate demands. C Satvrsii 
(/UANDKA SaRKAR C JltUAR llAHMAN, 27 C. L. J. 488 

721 

~ CcsM’Hf landlord agreeing to heaVy effect of* 

Whei'e a landlord let out a t<‘nure at Us, 90 per 
annum including the cosscs: 

UM^ that the landlord ch3arly undertook by con- 
ti*aot, as between himself and tlie tenure- holder, 
that he would bear the cesses. C JooKNhUA Xatii 
Mitba V, Acara Pbosai) Mukerjek 616 

-^^Denial vj lQHdlord\< title — Forfeiture of ten^ 

ancy — Determination of tenancy. 

A denial by a tenant of iiis landlord 's title in u 
suit for rent causes a forfeiture of the touuney enabl- 
iug the landlord to eject the tenant as a trespasser. 

In order to deteriiiinc a tenancy <jn the ground of 
denial of title by the tenant, it is not nec(*ssary that 
any notice should be givtni or a prescribed act sluiuld 
bo done by the landlord, it is sutticient if some* 
thing is done by the lessor to show his intention to 
detormitio the lease. Pat Muhammad Addul Latik 
V . Habibur Rahman 642 

■ ■ Bowl kabuliyat, cand ruction of ^Permanent 
interesty aoquintioii of •^Landlord entitled to re-ent^r 
parties failing to settle rate of rent on expira- 
lion of temporary tom, effect of* 

Where a Dowd Kabuliyat provided inter alia that in 
the eront of the landlord and the tenant not being 
able to arrive at a new rate of rent after the 
expiration of the temporary term covered by the 
Dowl Kabuliyat, the landlord would be entitled tu take 
posaeaaion of the land leased: 

Held, that the provision was absolutely inconsist- 
ent with the fact chat the tenant had a pcrmaiumt 


Landlord and tenant— oontd. 

intorast in tho land lonrad. C Mohim Chandua Pai. 
r. Pkadyat Kumar Tagork 651 

— Eject uwnt — Co-sharer landlordy whether can 
eject ienant ^Partial cjcctmenty whether can he 
allowcd--Tenancyy whether can he created by prescrip- 
tion. 

Ko co-sharor landlord can put an end to a tenancy 
unless ho represents tln^ entire proprietary body\ 
Any co-sliaror can sue to eject a trespasser from 
the entire area covered by a trespass, but only 
tlie full landlord sue to eject a tenant. 

A man who is put on the land as a tenant by 
aco-sliarer and w'ho remains with his status uii- 
disputeiJ for many years, is prima facie a tenant who 
has been accepted as sucli by the proprietary body. 

There can be no such thing as a partial ejectment 
of a tenant tho t*xt(3ut of tho share of the oo- 
.sharcr claiming joint possession, nor can there bo 
joint possession by the landlord wdth tho tenant. 

Se.mhle: — 1’here can be croatccl no tenancy by pro- 
scription. N DHANOOIaAL V. Ramlad 496 

I M mm Q rant o/patta to tenant by Qovernment, effect 
of — Adverse possessiony claim of. 

Where the relationship of landlord and tenant has 
once boon created, it cannot be terminated by any 
adverse action taken against tho landlord by a third 
party, whether that party be the Government, or 
some other rival claimant, and the tenant w'ill 
still be estopped from denying tho landlord’s title. 

The grant of a patta by Government to tho tenant 
of a third person or a declaration of its ownership 
of the property will not dissolve the relationshiji 
of landlord and teimiit already existing or start 
adverse possession in favour of the tenant against 
the landlord. IVI Ki.kdath Tiiavazhi v* EnANOATTii. 
Sa.\kaka ViLiA, (1918) M. W. N. 376; 7 h* W. 574j 24 
M. L T. 79; 8 L W. 44 656 

■ - — ivase in consideration of services — Option of 
landlord to accept money-rent in lien of st^rvices 
h* eject tenant — Landiordy right of yto eject on tenant'. s 
refusal to iH:rform services. 

Where a leaso was granted prior to the date of 
the Rengal I'enancy Act in consideration of Ihe 
tenant undertaking “to render those services whi(*h 
his predecessor had rendered in tho house of tho land- 
lord's predecessors and to duly perform those which 
he w'oiild be required lo do in the landlord’s house at 
tho time of marriages”, with an option to the land- 
lord, on the tenant’s failure to perform the services, 
to recover Bs. 2 as rent in lieu thereof or to eject tho* 
tenant: 

Heldy that the leaso was a perfectly good one and 
under its terms the landlord was not bound to accept 
Ks. 2 in lieu of the services, but was competent to 
ojeot the tenant, in the event of the latter’s refusal 
to perform the servicos. C Sanciiibam Db Bahau] 
V Kara Phiya Tuakubani 611 

— — ' — Lease, construction of ~ Toll, payment of, in 
respect of goods sold on boat or road* 

Tho defendant took a lease of a certain property, 
to which the provisions of the Transfer of Property 
Act ajiplicd, lor the purpose of oarrjiug on a shop. 
The lease provided for the payment of a certain 
ainount of rent and also for tin payment of a toll 
over f in stipulated rent as part of the rent in respect 



1061 


VoL 2LV] GBNBBAL INDEX. 


Landlord and tenant- C'Olltd. 

of jruorls that should ho sold in the shop or on Isiat 
or on rood on oortain tornia: 

Haltlj tlml on a reasonable construction of the lease 
the dcK'iidaut was liable to pay the toll not only in 
respect of goods sold in the shop but also in rospuct 
of goods which, having iKsen taken from the shop to 
the nearest boat or road, would bo sold there, 
but that his liability did not extend to the case of 
goods sold on bouts and roads far away from the 
shop. C KisiioKF. Lal Goswami r. Tarai*ai>.v Biiat- 

TAcriARjaa 875 

— — /« lenani im'lvun ivith iiherfy to InmU 

lord to nettle land on eaipiration of term^ whether con* 
firnuttorit of pre‘e.viiitiny tenancy, 

A document which gives the tenant n lease' for 
parciculiir term at a fixed rent and which gives to 
the landlord the right at the (‘xpimti*^!! cf that term 
to settle the land with whomsoever he pleases, cim- 
not be taken as a mere iiicogiiitiou of a pre-existing 
tenancy. C Dhauani Kaxta LAiiinr r. Ismail 
SiiAixir 221 

— Occupancy rights — Takiadai*, whether can 

build pacca moBque on takia land without consent of 
proprietors — Sait by pt'oprietors for injunction - Ifeafh 
of some plnintijfs-appellants^ pending a ppeal Appeal ^ 
irhelher abates in toto. 

A takiadar is not entitled to build a pacca mosque 
on any part of the takia land in his possession as an 
occupancy tenant without the consent of the proprie- 
tors. 

A suit was brought hy severtil proprietors of a 
village against the defendant for a perpetual injunc- 
tion restraining him from building a mosque on 
certain takia laud of which he was in possession as 
an occupancy tenant. On the hearing of the second 
appeal in the Chief Court it appeared t hat some of 
the plaintiffs-appeJlantH had died and no application 
had been made to bring on the jiM-ord their legal 
ropresentativeH within limitation: 

i/c/d, (i; that inasniiich as the suit could in the 
first instance have been brought without the docea.scd 
plaintiffs having been joined at all, the appeal did 
not abnto as a whole but only so far as the deceased 
plaiiitiffs-appellants were concoriiod; 

(2) that us tlio building of a mosque was inconsist- 
ent with the purpose for which the land was origin- 
ally given, the defentlant w'lis not compotout to 
build a pacca mosque on tln^ takia laud. P Sawan r. 

Mishu Din 963 

Occupancy tenancy in Punjab^ nature of — For- 
feiturc^Denial of landlord's title, effect of 
The occupancy tenant of the Punjab is more than 
a mere permanent tenant; he is an individual who 
in many cases should liave been the landlord, and 
he enjoys a permanent tenancy subject to certain 
conditions, at a concession rent. 

llie English rule of forfeitiu'e on denial of the 
landlord’s title is applied in the Punjab in the case 
of ordinary tenancies and even in the case of 
permanent tenancies on a rack rent and when the 
denial of the landlord’s title admit.s of no other 
remedy, but the rule is inapplicable in the i^se of 
an oocu|>ancy tenancy. P Fakir r. Waziu Kiiax, 
32 P. B MllN 105 

— — Rent recoiecd by gomasta of landlord, iche- 

they sufficient to preo-e teanncij 


Landlord and tenant — contd. 

In the absence of evidence to the contrary, the 
ordinary presumption would l )0 that the gomasta 
of a landlord pcrforrntMl his duty and duly delivered 
the rent collected by him to his employer the 
landlord. Tliortiforc indopendcntly of the question 
whether a gomasta liad autliority to grant an amaU 
fiamah or settle a liolding, the roeeqH of rent hy 
him oil behalf of his employer from the person hi 
<x:cupution of a liolding is siitlicient to prove the 
tennney of the latter. C .lAiirRMiM. Baku r. Kbra- 
MCTULLAII Mor.LA 196 

' ■■ ■— suit for maintainabilit y of, against one 
of sei'cral heirs of deceased tenant — Contract Act (IX 
of 1872), s. 4J^, applicability of 

A landlord cannot niaintaiii a .suit for arrears of 
rent against one of several )ieir.s of a deorased 
tenant without joining the others as ditfeiidants. 
Section 43 of the Contract Act has no applicability to 
such u case. C Siha KrisH.va Simia Sauma r. Jagat 

CflA.NDRA 732 

Suit for arrears of rent — Decree tvith limita- 

timi that it should not he cutecuted against tenant 
jtersonal I y, vn I id ity of. 

Where in a suit for rent the Court finds that the 
defendant-tenant is liable, it should pass a ilocree 
ill favour of the landlord-plaintiff in the ordinary 
Avay without any limitation as to the execution of the 
dectee, e g., that the decree shall only be executed 
agiiin^it tho Jama in default and not against the 
tenant personally. 

Where in a suit for rent the Court, holding that 
the plaintiff's evidence as to tho delendant’s posses- 
sion of the jama was meagre and unsatisfactory, 
bill was not so bad as could Iw wholly discaidcd, 
made a decrae in favour of the landlord with tho 
limitation that the defeiidant-tonarit w'ould not be 
iwrsonnlly liable under (he decree: 

Held, that the decree must he set aside and the 
wise remanded for a re-hearing and a clear finding 
whether the defc*iidaiit was or was not liable for roni; 
in respect of the jama, and that on that finding theiv 
shoiiUi either lie a ilecrce in tlic ordinaiy manner 
without any limitation or the suit should lie dis- 
missed altogether. C Divauka Nath Dkv r. Sajlaja 
Kanta Mullik 702 

^Tenancy, whether divisible — Mortgage by one 
co-tenant in favour of another, whether binding on 
Malguzar. 

A tenancy, so far as the landlord is conoemed, is 
indivisible and cannot be affected by an act to 
which the tenants alone are parties. Theroforo, a 
mortgage of his share by one co-timant in favour of 
f he other is not binding upon the landlord. N 
Anand Hao r. Girdharilal 474 

Trespass by tenant ~ Injunction, suit for 

592 

'^-^—^Under-proprietary right, proof of — Sir, land 
held as, effect of-— Ren judicuta-^Proprietary title, 
question of, decision as to — Mortgagee, decision against , 
whether binding on mortgagor. 

While thGi*e can be no doubt that under-p.o- 
prietary rights may be acquired by long adverse 
possession extending over the necessary period, it 
is at the satne time necossaiy that a poison who 
claims to hnye acquired a title jn this way, must 
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jfive derinite evidonco to that he assorted uii 

under- proprietary title. 

Where it was f»uuid that certain persons had 
es(}aped ejectment on the gn)und that they had iieeii 
holding their land as air and that they had been 
d»^sCrihed as airdara in the reeidpts for rent given to 
I hem by the landlord: 

Jlrld, that on the above finding they could not 
hi* held to be under- pn>priotors air land. 

A ilecision obtained against tlie mortgagee alono 
in respect of a question as to proprietary title is 
not binding on the mortgagor. O KirrxNU S*NOii r. 
Abbas Banio, 5 0. h. J. 121 849 

LCSISBf construction of 875 

^ , construction of-- Coi'cnanf for renewal. 

Where a h'aso granted by Ooveriimont contained 
a clause to the following effect: “Jf you 
agree pay tlie (*nhuiieed rent which will 
be fixed at the time of re-set ilemtuit in future, the 
Government will have the right to settle with yon. 
and if you decline, with 8c»me other person:” 

Hr/d, that the elaiiso in the lease embodied in 
esBCnce a covoniint for renewal under which the 
lessee bttcame eiitithnl to a fresh lease on tlie same 
verms as before, except as to the amount of 1*0111 and 
the covenant for renewal. C SEtiKi-iAHV (n Statk r. 
DinAMBAii Nanua, 27 C. b. J 413 939 

— i-— — , construction of — Coccnttut for ratwival. 

Where on a settlement made by the Govcrnnicni 
the grantee executed a Kabuliyat containing the 
following clause:— “If 1 agree to the eiihaiicdd rent 
to be fixed at the time of Lln^ in*xt settlemcMit hi 
future, the floveriiinent shall lia%'e the power 
seMlo the lands with me, or if 1 do not agree then 
w'lMi others”: 

Held, that the clause in ilio louse was in easence 
a covenant for renewal, under which the lessee 
became entitled to obtain a renewal of the lease 
on the same terms as were contained in thc^ 
original lease, except as to the aiiiount <if rent 
and the covenant for renewal, and that according 
to t!ie true construction of th * original lease the 
term of the renewed lease would coiitinuo till the 
completion of the next periodical settlement by 
rrCvcrmueiit. C Skckktaky or Statk r Siiiacko ad 

Jaxa, 27 C. t. J. M7 983 

L^ffal Practitioners Act (XVlIl of 
1879), s. 13 (b)-i ^leader — Professiouul m is- 

conduct — Acting for both parties in one suit. 

A Pleader, who acts for one party at one stage of a 
sdit or proceeding and thcTi, without the leave of the 
Court, acta for the oppoaitc party in the tame suit or 
proceeding, although he may not act out of any 
iiApruper motive, is guilty of gross carelessness and 
disregaixl of the rules of the profossion, ainouuting to 
gross misconduct iu the discharge of professional 
duties within the meaning of section 13 b/ of the 
Legal Practitioners Act. Pat Kmpekor v. Bik 
Kibhobb Rai, U P* b. J. 3C0; 5 P, L. W. 229; 19 Ca. 

li. •>. ^ 

, rules uncicrf ra 4I — Case involHug 

large pecuniarg value —Two sets of fecs^ award of. 

Under rule 41 of the rules fiiiinod under the Legal 
Practitionors Act, it ia competent to a Court to award 
two sots of fees to a party whore more than one 


[1918 

Lesral Practitioners Act— condd. 

Ynkil has been engaged by him owing to the large 
)>ccuniary value of the case, ovon though it does not 
involve qiiostious of special difficulty. M 
ClfALlKAM VkNKATAKAYAMM GaKU V. VaTSIVYA 
Nkxkata Sitbhaduvamma, 34 M. L. J. 4S8; (19. K) M. 
W. X. 371; 24 M. L. T 66 437 

LIC0nS80 — AjVr/.waw/, suit for — Notice to quit^ 
whether tweessarij. 

Ill order to iriuiutaiii a suit for tln^ ejectment of a 
licensee, a iiotieo to quit is not mu'cstury even where 
the licensei* has erected huts upon the land. C 
GaIUNDA CllANDKA (iliOSK C. NANDADUI.AI, 8L*T, ^7 C. 

L J. 62.3 317 

Limitation 324 

LimltationActCIXof I908),s.3 168 

■ ■■■ — S. 5 -Appeal, ilelaj/ in Jiling— Sufficient 

cause — Mistake of legal adviser. 

A legal adviser’s mistake, in order to justify an 
ext-ension cif the period prescribed for prosoiitiug nn 
appeal, must be a hona jidu one; and iiotbing can bo 
deemed to be done in good faith which is nor done 
with due care aud attention. 

Presenta tion of an appeal to .a Court whieli has 
obviously no jurisdiction to entertain it i« not n hona 
fide mistake. P AtfMAD Kassan v Sha-ms-i l-nisa, 10 
P. L. R. 19lti; 69 P. W. U. 1918 542 

8 « 5 —Appeal filed heyond time. — Sufficient 

cause —Mistake of legal ad riser — Proof, 

Before an extension of time ean be granted under 
st*etion 5 of the Limitation Act on the gi*ouiid that tlm 
appeal has been filed beyond time owing to a mistake 
made by the legal adviser of the appellant, there 
must he proper evid* nee estiiblishing that a inistaki- 
was coniinitted and that it was a bona jide one. C 
iswAii OiiANDiiA Kapali V. Ar.ia\ 725 

Si S — Delay in presenting appeal— Presenta- 

tiirn to wrong Courts whether sufficient cause. 

Delays in presentation (»f appeals are within bgc- 
tion 5 of tlie Limitation .Act and the tourt has 
pow’er to 0X011.9(1 delays. 

Where an appeal is tirne-baiTod on the date 
of its pmsentution aud tho delay is due to th(» 
fact that it was [ireviously prase iitcd in a wrong 
Court aud roturned for ra-nrasen tat iun to the 
proper Court, the delay can he Gxcusod under 
section 6 of tho Limitation Act. IVI Karakkattita- 
THir, Kavarappa r. Koyotan Cuarlk Vkbtil, M 
L. J 6<; 24 M. L. T. 2H; 8 L W. J54 439 

S. 10, applicability of, to suit foracoounts 

by minor against Administrator, whether substan- 
tial question of law 182 

S. 10- Trust— Assignment of land—Suit for 

possession — Li m i tation. 

Where as tho rosult of a mutual arrangement 
plaintiff assigned some land to the defendant wlio 
was to remain in possession of it taking prafits and 
l>oaritig loss until the termination of tho assignment: 

Held, that a suit to recover pcissession of tho land 
by tho plaintiff was g»>veriicd by section 10 of the 
Limitation Act. P »Skoti r. Biiaoikath, 12 P. L K 
1918; 70 P. W. U. 19 8 325 

S. 14 —tlxcluaion of time spent in bona fide 

jliToceeding in Court fiot having jurisdiction— Uue 
diligence — Delay, effect of. 

A decree for rent was obtained against two co. 
tenants of a holding and was satisfied bv one of thAm 
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on 0th August 1910. On 20th May 1913 the latter 
instituted a suit for contribution against the other 
co-tcuaiit in the Small Caii^o Court which, holding 
that itliad no jurisdiction to try the suit, di .ectod the 
return of the plaint cor presentation to tho proper 
Court on 27th November 1913. 'ihc plaintiff refused 
to take back the plaint and lodged a revision in the 
High Court on 19th Fobniary 1914, which was dis- 
missed on Ifith March 1916. On 15tli June 19i5 
she applied for the return of the plaint which was 
returned on the 30th June 19I6, on which day she 
presented it in the Court jf th(' Miinsif; 

Hcidf that even if it wore ussuniod that the plaintiff 
was entitled to exclude the period from the 20th 
May 19i3 to the Ibth March i9lo, she could not 
ill any case be allowed to exclude the porhid between 
the Jbth March and the 30th Juno under section 14 
of the Limitation Act, iiiasmuch as she did not 
]>roseciit(! her suit with duo diligence in view of 
the fact that she waited for three months after the 
dismissal of Iht application for revision before she 
asked for the return of the plaint and that, tlieroforc', 
the suit was burred bj' tinio, 

Hfifdf further, thal the plaintiff was not justifiiM! 
in refusing to taki^ back the plaint from the Court 
of Small Causes merely because .she 'wished to hie 
a revision in the High Court, inasmuch us if she had 
taken back the plaint her a(!tioti could not have 
prejudiced her applu^ation for revision and, on the 
otlier hand, she w’oiild have been able to present tho 
plaint in the proper Court immediately on the 
dismissal of tho application. A Uamioa Bini r, 
Katima Biiu, )(> A L. J. 429 991 

S« 14* — E.cccudon -‘Application for trunxjfc.r 
of decree f dirmimU uj — Snbmiuvnl application for 
attachment nutation — K,cclnsiou oj time occapied 
in appeal and second ap^mil against first order. 

A decree-holder applied in the Tinnevelly Munsifs 
Court on I3tlj September J9(>9 for transfer of his 
docioe to I he AmbaHaniiidrair). Miiusif’s Court. 'Ihe 
application was rejected by the Munsif but was 
allowed in appeal. Jii second ap])oal, however, the 
High Cuiirt rest(jred the Miinaifs order «)n 1 3th 
February 191 h The decree- holder then applied for 
attachment of the judgment-debtor’s fnoperties on 
14th (Ictobor 1913: 

Heldf that tho application was barred by limitation 
and that the time occupied in tlie appeal and seotnid 
appeal in the matter of tho lirst application <«mld 
not be excluded under section 14 of the Limitation 
Act, inasmuch as the application was proceeded with 
in a Court having jurisdiction and the decree-holder 
could not be said to have pursued his remedy through 
a bona fide mistake in tho wrong Court. IVI VinilAVA 
Thkertha ISWIMIGIL V . Vkxkatarama Iter, 33 M. L. 

J. G32 460 

— S« 15 (2)9 appliedbilUy of^ to suits under 
s. 104if, Bengal Tenancy Act IVIU B. C, oj 
1886;. 

Section 16 (2) of tho Limitation Act caiiiiot be 
applied to extend the period of six mouths provided 
for the institution of suits uuder section lOtJl of 
the Bengal Tenancy Act. C Secretary ov State v, 
Uanoadhak Nanda, 27 C. L. J. 374 228 

8 . 19 — Acknowledgment -‘Deposition made 

bg defendant^ ivhether acknowledgment 


LI m Itatf on Act— 1 908 — COBtd. 

A deposition maSc by the defendant in a pre- 
vious case but not signed by liira or by an agient 
duly authorised by him in that behalf does not 
fnltil the requiremeiits of section 19 of the Limitation 
Act and does not, therefore, amount to a valid ac- 
knowledgment of liability within tho moaning of that 
section. P Kafur Chano v. Nakinjan Lal, 34 P. R, 
1918 99 

Sa I8f SCha if Arta 78 — Acknowledg- 

ment — Payment by cheque — Cheque dishonoured — 
Liniiiaiion. 

The fact that the defendant, in a suit to recover 
money alleged to be due on accounts taken bet'weeti 
tho partitas, sent to tho plaintiff a hundi and a cheque 
which were dishorn ured on presentation, cannot 
attract the application of Article 78 of the Limitation 
Act to the suit. 

The more delivery of rucU a hundi and clieque does 
not constitute an acknowledgment within the meaning 
of section 19 of the Limitation Act. C Fadma LocifAN 
Patar V. Giris Ghanura Kii-, 27 L. J. 392 241 

ss. 20, 2 1 — Limitation, saving of — 

Interest, payment of — Co-mortgagor, payment by, 
tchefher binding on other co- mortgagors 
Where payment of interest as siicli is made by one 
of sovoral co- mortgagors, such payment cannot in 
view of section 21 of the Limitation Act save limita- 
tion under section 20 of that Act except as against 
that CO- mortgagor, nnlosg it is shown that the other 
co-mortgagors authorised tho payiiiont. O Muiiarak 
Aia r (roFj Nath, 6 O, L. J. 73 813 

S.2I — Acknowledgment by partner, whether 

binding on co-intriner — implied authority to achnotv* 
ledge, proof of, adm issibility of, 
in the absence of direct evidence that a co- 
conti-actor or partner has authorised his co-cuntractor 
or partner to make acknowdedginonts or pay- 
ments saving limitation on his behalf, such authority 
can be inferred from other circumstances, such as 
the position of the other co-contractors or partners in 
the busincBs. M Pam>uii Vjckranma V. Gramuhi 
VEEI tAU)IAI>RAS\VAMI, 3-1 M. li. J. 373; 23 M. Li. T. 2U1; 
(1918) M. W. X. i85; 7 I-. W. 662; 41 M. 427 1 8 

S. 120 432 

— — — Sell. I, Art. I I l3L)t upplicability of 

103 

— — — At*ta 30 — Carrier, suit agmnsi, 

for injury to goods carried— Limiiat ion, 

A suit for coiiipensation for injury to goods 
wdiile in tho possession of a carrier, c. q., a Railway 
Company, falls under Article 4iiof the First tSchedule 
of the Limitation Act and must be filed within one 
year from the date when the injury occurs. $ 
L<HJI8 URKYFdS & Co. 1 *. SECRETARY OP StATK, 11 S. L. 
R. 103 173 

'■ ■ ~-Art>3Ii atmiicability of 485 

^ Arts.36» 62, I02-‘iFaW 

nwafoing of — Archaka of temple, claim by, for salary 
and perquisites —Limitation. 

The term ‘wages’ in Article 102 of tlie Limitation 
Act is a very general term; although it is usually 
used in conuoctiori with daily wages, it also iuoludes 
the wages paid as monthly salary. 

A claim, therefore, for the salary and perqu^itas 
of office by the archaka of a temple, whose position 
is essentially that of a servant under the tesiple 
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trustee, ia govoriiod l>y Artiolc 102 uf the Limita- 

tioii Act, ^ - 1 

If the perquiaiteH are received from third persona, 
they arc not wajjfes and if the claim is tor their 
recovery from the trustee as in tort, Article 3d and 
not Article 102 will apply. IVI Uiuiudwaja Muua- 

l,UR I). A««NACI1ALI,A OUKL'KKAI., 23 M. L 1. < 


414 
786 
414 
241 

90 — Princii*fil and 
moneys entrusted to 
agent — Misappl iention oj moneys — Ijimdationf com^ 


L. W. 53t 

■ Sch. I, Art.6l 
• Art. 62 
Art. 78 
. Arte. 89i 

(vjeni — Aceoiintf, suit fur, u] 



nimceme nt ol ^Agency, tenninatwn oJ. 

A suit bv a principal for accounts of luoneys 
entrusted to his uKont is j^overned by Article «» 
of tiic Limitation Act, even thou^li tliero are aver* 
uiruts in the plaint that the a^rent either thrtnipjh 
iieKb'?:t5n^^ niiscomluct has misapplied the moneys 
in an unauthorised niaiinor. 

Tlie words ‘‘other suits” in Article 90 of the Limita- 
lion Act show tliat tliat article does not include suits 
which properly come within Article 89. 

Such niatters as the liability ot the agent for 
wilful default and to account for moneys that should 
have cJine to his hands coim* within the scope of an 
ordinary nioni'y account and arc governed by 

Article 89. , v i* # 

Till! termination of an agency is a ({ucstioii ot tact 
for the purposes of Arti<‘lt* 89 of the Liiiiitation Act 
and the agency be considered us having 

terminated when the authority of the agent is 
revokiul, or the agent icmmricos the agency or the 
husiuesa of the agency is completed, which is prac- 
tically another case of revocation or dctenniiiation 
of authority. IVI Mutiiiah Chkttv v. 

CUKTTY, 41 M. I 

Art. 102 414 

Art. 120 786 

Art. 120 —Landlord and tenant 

't respass by tenant -- J njunctiony suit Jot Linuta- 


tion. 

In 1893 defendant, who was the tenant ot a house, 
built his own house on the adjoining land and oon- 
structed a staircase which was supported by a pillar 
driven into land belonging to the house of which ho 
was the tenant. In 1995 the plaintiff took a periua- 
iicut lease of the latter house and in 1912 ho asked 
the defendant to pull down the staircase. The 
latter refused and the plaintiff then brought a suit 
for a inaudatory inj unction directing the defendant 
to remove the staircase: 

Ueld^ that the suit was barred by limitation under 
Article 120, Schedule I of th(*. Limitation Act. B 
ilAKiuAM Kisniram c. Shivbakas Ramchand, 20 Bom. 
L. B. 327 592 


— Arts. i26i 144, 148— 

Hindu, Law --Joint family -dale by fatter of equity 
of redemption of family property as his acquisition— 
Redemption by vendee and possession thereafter as 
absolute owner— Redemption^ suit for, by son's alienee 
—Limitation, commencement of, 

B’irst defendant and his father O. mortgaged family 
property to 2nd defendant. G. aubsequontly sold the 
equity of redemption as if the property was his self- 
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acquisition to 3rd defendant. Third defendant redeem- 
ed 2ud defendant and obtained possession of the pro- 
perty. After G.’s death 1st defendant sold his share 
in the property to the plaintiff. In a suit by the 
plaintiff for possession of 1st defendant’s share on 
payniont of a proportioiiatt; portion of the mortgage 
amount: 

Held, thnt Article 120 of the Limitation Act was 
applicable to the suit and that time commenced to 
run from tlie dute of 3rd defendant’s entering into 
possessioa. 

Vor Sadosiia A lyur, ./.—Article 126, wdiich speaks 
of a suit “to set aside” the father’s alienation of 
iiiiceBtral property, includes a suit in which po.sses- 
siou is claimed and does not only contemplate a mere 
declaratory suit. 

An alienation under Article 126 need not bo for 
oonsidcration. The Article applies alike to an alieiun? 
w'ithand to an alienee without notice. IVI MuRA.iAMyi 
Mi'Nia Goundan r. Ramasami Chktti, 34 M. L. J. 528; 
8 L. VV. 28; 24 M. L. T. 22; (1918) M. W. N.448; 4l M. 
650 867 

Sch. I, Art. 134 — Alienation oj astliaii 

profu^rty by inuXmwt—Suit by succeeding maharit - 
Limitation, 

Artich^ 134, Schedule I, of the Liuntation Act 
governs a suit instituted by a succc'cding mnhant of 
au asthan for possession of property appertaining to 
the asthan by setting aside an aliiMiation for valuable 
consideraliou mad(5 by the pn ceding mahant in 
respect of tliat proi)orfy. If .siicli a suit is brought 
beyond 12 years from the <.laLe of such au alienation, 
it is barred by time to the extent of the interest 
which the alienation purimrts to convey, inasmuch as 
each 8uc;}cjding mihint docs not got a fresh suirt 
of limitation on the ground of his not deriving title 
from any previous mahant . O Basuko Ban v JtAM 
Saks, 6 0. 1. J. 38 292 

Art. 134 — Motfgaye of occu- 

paneg holding to ALnmmlur— Transfer of holding by 
/.omindar — Kedemption, suit for — Limitatiofi, 

An occupancy tenant gave a usufructuary mort- 
gage of his holding to t.lie iwdac, who sold his 
property rights including the holding to the defend- 
ant. The plaintiff brought a suit for redemption 
and the defenUunt coiitendod that the plaintiff 
iMung an occupancy tenant and having been dis- 
possessed for inoi’e than six years from his holding, 
his suit for possession was barred by time: 

Held, that the suit was not one to recover posses- 
sion of a holding from which the plaintiff had been 
unlawfully dispossessed, but was a suit by a mort- 
gagor to recover poMsession of the mortgaged pro- 
perty from his mortgagee and certain i)erBon8 ter 
whom the iin)rtgageo had trausforrod the propeity 
and as the plaintiff had not boon unlawfully dis- 
possessed from the holding, tlie limitation cf i2 years 
applied from the date of transfer to defendant under 
Article 134 of Schedule 1 of the Limitation Act. A 
Abhilakh Dhkli»hora V Liladuar Dhalphoba 549 

Art. I34i scope of— Transfer 

by mortgagee ^Redemption, suUJor, against transferee 
— Adverse possession, pica of —Absolute interest, 
acquisition of, by purcha^ser -Tests -Burden of proof 
— Adverse finding on issue, while final decision 
favourable to party, effect of —Res judicata. 
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Limitation Act— 1908— contd. 

A.rtiule 184 of the Limitation Act governs only tlioso 
oasofl where the transferee fi*oiu the mortgagee 
acquires an absolute title to and iuterost in the 
property transferred. 

Per SSefihagiri Aiyar, J . — Article 184 of the Limi- 
tation Act is only a branch of the law of prescription, 
and the question to be determined in cases governed 
by that Article is, what it is that the purchaser pres- 
cribed for. If the transferee bargained for and 
believed ho was bargaining only for the interests 
of the riiortgagee, he ciinriot acquin.' title as tin; 
absolute owner of tho property. The fact that he 
know his vendor had onl}' mortgagee rights would 
not bo couclusivo on tlie ({uostion. The real test 
would be, did ho ask for and obtain an absolute 
interest in the property and believe htuisclf that ho 
was acquiring an absolute iutoroet in it. 

The fact that a party against whom an issue is 
ilccidtMl has no right of appeal does not affect the 
rule of rc8 judicata. 

Where the docisioii r»n an issue is not necessary 
for tho disposal of the case, it will not operate as 
res jadicoUi. 

Where an unnecessary decision f»n an issue is 
embodied in the decree itself, the matter hecoines 
res j'ldicnta. 

Where a judgment decides more issues than one 
and it is doubtful on whicb of those issiujs the 
final conjluHion was based, tho decision on all the 
issues will be res judicata , 

Where the decision on an issue is uii necessary and 
the party against whom it is given cannot appeal 
as tho tinal decree is in his favour the decision on 
the issue would be cm Judicata, The proper pro- 
cedure for tlie party adversely affected by the 
issue is to ask the Court to embody ic in the decree. 

Per Bakeicfll^ J.- A transferee who claims the 
benefit of Article 134 of the i imitation Act must 
adduce evidence that he intended to purchase an 
absolute titlo, which will be, in the first place, the 
deed of transfer but may also consist of the cmi- 
tract of sale and tlio negotiations which jweccdcd it. 
Kvidence as to the documents of titlo protluced by 
tho vendor and tin; steps taken by the purchaser to 
ascertain tho former’s title to the ]»roporty will 1 x 3 
important as showing the intorest to bo transferred. 
If the titlo adduced by the vendor and the deed 
of transfer to tho purchaser are consistent with an 
intention to transfer an absolute interest, the burden 
will lie on the plaintiff to sliow tJiat the ciroum- 
stances of tho transfer negative such an intention. 
IVI MUTHAYA SIIKTTI I>. KANTriAHi'A KlIBTTt, 34 M. L. 
J. 431; 7 L. vr. 4H2s 23 H. L. T. 291; (1918) M. W. N. 
83* 975 

Sch. I, Art. 135 563 

Art. 142 — Posatcsiiiu a a ad dis- 

2)0C8C88ion'-Triic owner obtaining possession hy force 

— Ltmttati&iVf commencement of. 

Possession of the true owner, however obtained, 
counts in his favour for the purposes of Article 148 
of the Limitation Act in a suit brought by him for 
recovery of possession on establishment of title. 

The plaintiffs, having been dispossessed by the 
defendants of certain lands belonging to them, succeed- 
ed in ousting the latter thcrefrotn and retained 
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possession until they woi’o evicted under a decree 
in a suit brought by the defendants under section 9 
of the Specific Relief Act: 

Ucldf that time began to run against tho plaintiffs 
from the moment they w^crc evicted in execution of 
the decree under tho Specific .Relief Act, and nob 
before. C IUri Das /•. Dkbenuro Kam IUnerjek 


548 

Sch. I, Art. 144 563, 656, 867 

——Art. 148 867 

— — Art. 143, applicability of, to 

suit, for redemption of charge — Transjvr of Property 
Act (fro/882), s, 95~Co‘fnorfgagor redeeming morU 
ijage —Chaege on shares of other co-mortgagors — Pos- 
scs<ion of cu- mortgagor, whether adverse to others. 


Article 148 of the* Limitation Act does not apply 
to a suit to redeem a charge which one of several 
mortgagors redoernitig fclio mortgaged property has 
undor section 95 of the Transfer of Property Act on 
the shares of the other co-mortgagors. 

Tliree brothers D , (r. and K. were the joint owners of 
a talaq which they had mortgaged. A., in execution of 
a decree against two (*f the brothers, U. and (f., 
having purchased the talaq, rodeeinod tJic mortgage 
and obtained possession of the lands through Court. 
Sub.'ie(|uoiitly he procured from the superior landlord 
a settlement of the whole tnlnq in his favour. The 


finally puVdished Record of Rights contained an entry 
showing that tho talaq was in eiicclusivc possession 
of A. bjr virtue of the sale -certificate ho liad obtained 
at the oxf3CiJiion sale: 

[IcLd, that A having rodccMiicd tho mortgag(3 
obtained a charge on the share of the third brother 
K hy virtue of soctiou 95 of tlie Transfer of Propert y 
Act, but that Ids possession of the talaq, having 
n^gard to wliat happened subseejuent to his rodemp- 
tioii of the mortgage, was not the possession of a 
eo-sharcr of K. but m as in exclusion of K. and adverse 
to him. C PiJitNA CiiANORA Pal v, Rakaj»a Prasunna 
BiiATTAC'iuiULi!:, 22 OWN 637 783 

-Art. 181. 

(^>*fc7:rc.— Whether Article 181 of the Limitation Act 
applies to an application to enforce an injunction 
or wliether such an application is exempt from tho 
operation of the Limitation Act. C Sachi Prasad v, 
AM4K Nath IIai, z7 C. L. J. 506 864 


^Arts. 181, 182 '^Execution 

-—Decree satisfied by attachment and exeexUion of an- 
other decree in jadgment-debtor's favoar — Decree set 
aside on appeal — Refund of amount realised Applica- 
tion for execution— Limitation 
Appellant obtained a decree for coats against 
respondent. In execution of that decree appellant 
attached and executed a deoroo obtained by tho re- 
spondent against a third person. Tho latter decree 
w’as, however, set aside on appeal, and appellant hod 
to refund th(5 money realised by him in execution of 
that decree. The appellant then mado a fresh 
application for execution of his own decree more than 
three years after bis last application; 

Held, (I ) that the application being in form and 
ill 8iibHtan3(3 one for execution of a decree. Article 181 
of Schedule I of the Limitation Act had no application 
to it; 

(2) that tho application was governed by Article 
ISi of Scbeiliilo I of tho Limitation Act and, having 
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boon maclo more than til roe yeurs after the ilato ^ 
the last application, was barred hy limitation. iA 
Sunder iiAL IV Uanarsi Das 531 

Sch. I, Arts. 181 f IS2 -Civil 

Procedure Code (Act V o/llKJtv), O. XXXI\, r. 6 
— Moiiguge suit — Application for Jinal dect'ee — Li mi- 
l at ion applicable. 

Article 181 and not Article 182 of Schedule 1 of 
the Limitaiion Act is applicuhio to an applicaiion 
for a final decree in a niortpipre suit under Order 
XXXIV, rule 5 (2), Civil rroceduro Code, wherc the 
prcliminar}’ decree was passed after the new Code, 
Act V of 1908, came into force. IVI l*ATTA«niAMA 
NaIDU r. SUBUAMANIA ClIETTl, 7 L. W 438 76 

Art. 182 f5) — Ereention oj 


decree — Payment of pottion of decretal amount by 
judgment-debtor — JAmitation^ fresh starting point of. 
A decree-holder gets a fresh starting jioint for 
limitation to execute the decree within the moaning 
of Article 182, clause (5) of the Limitation Act, from 
the date on which a poriion of the docndal amount 
is paid by the jiidgineiit-debtor. C Jotimiua Kitmau 
Dass n. (tAGAN CiiANiiKA Pal 903 

Art. 182 (6) — ^Date oj issue 

of not kCy meaning rf. 

Tho date of the issue of notice in Article 1H2 (6) 
of the Limitation Act moans the date on which the 
notice actually issues from tho olHci.? of the Court, 
that is to say,* the date for which it is signful hy tho 
shrisiadar in the name of tho Court. Pdlt Kuoda 
Bukhsyi r. Bahadur Ai.i, (1918) Pat. 130j 3 1\ L J. 
285; 4 P. L. W. 321 203 

Art. 182 (6) — D»dc of issue of 


notice^ n hnt is. 

Tho words, “date of issue of notice’’ in clause? (fi) of 
Article 182 of Schedule i of tho Limitation Act 
moan tho date on which the notice whs in fact issued, 
and not tlie date on which tlie Court ordered it to In? 
issued. B NilkasiuLasmas Jo8m r. Kaoho Mauauu 
Pavalr, 20 Bom. h- B. i<61 559 

Art. 182(7} 436 


Madras Civil Courts Act (ill of 
1873), s. 14 89 

Madras Estates Land Act (I of 
1908). s. 3 471 

- > ss. 3 (2) (d), 8 (I) (2) and Ex- 
ception — Merger of kudivaraui mfcicst infrac- 
Honed melvaram holder in iiiain Lease Jtienf, 
suit for, whet her cognizable by Civil or Itevenuc Court 
-^Jurisdiction— *Thc inamdar,* meaning of-Lxccp~ 
Hon to s. 8, applicahilihj of, 

A suit for rent by a fractional sluinu’ in an inain 
village who has acquired tJio Kudi varum interest 
in the entire village in respect of a lease of a 
portion of tiio village after such acquisitiou, is 
cognizable by the Uevenuc and nut by the Civil 
Court, tho holding not having ceased to ho part of 
the estate. 

The expression *Llie inamdar* in the exception to 
section 8 must bo road in its strict sotiso as equi- 
valent only to the owner of the ontiro interest in 
tho iuam and the exception is applicable only to 
sub-section ( 1 ). M Uajachaki v. T111KU.MUU00R 
Devastanam, 34 M. L. J. 419; 7 L. VV. 588; (I9l») M. 

w N.«oe 71 


Madras Estates Land Act— oonta. 


8. 8 (I) (2)and Exception 71 

s. 26— Madras Bent Recovery Act (VllI of 

1865^, s. 11 — Landlord and Faisal rate, 

presumption of, ns proper rate of rent— Contract to 
receive lower rate by prior landholder, whether 
binds successor— Decision in }a roar of reduced rate 
in suit hy previous Landholder, lohet her res pidicAiu 
in suit for faisal rate hy succesfutr. 

Though the jii’ovisious of section 1 1 of tho repeal- 
ed Miwlras Act VIII of 1865 are not re-enactod 
in the Madras Estates Land Act thoro is a pre- 
sumption that tlm faisal rate lixoil by (Tovcniment 
is tho proper r(.*nt that can ho lc*vied on the land. 

A contract between a landholder and a tenant for 
payniotit nf u favourubh? l•nt» of rent will not, except 
ill cases 8pocilit?d in section 26 1 of the Madras 
Estates Land Act, hind tho siiccessor-in-title of 
the landholder who can enforce the faisal rate or 
the rate in force prior to such contract. 

Per Phillips, .7. —A doidsioii of Court negativing a 
landholder’s right to \evy faisal rate and upholding 
a contract between him and his tenant for payment 
of rediiccil rent will not bc» res jndienta in a suit by 
the landholder s successorR to ('iiforce tho original 
rate, as under section 26 (3) of thi’ Madras Estates 
Land Act, a special privilege conferred on tho 
successor to a landholder, not possessed hy the 
origiiml landhohh'r hirns^?!!. L e, the right to 
euhanco an unduly low rate of rent agreed to hy tho 
latter. 

Per BakcwcU, J.— The prior decision will not 
opc^rate us res judicata, unless it is shown that the 
plaiiitififs in timt .suit had an abaoliito interest in 
the property, in order that they might be held to bo 
the predecessors-iii-title of th(? landholder seeking 
to enforce till* original rati? in tho subsequent suit. 
M Karucca OoirNOANr. Xarayana thfKTTiAR, 

M. W. N. lt-8; 7 L. W. 376; 24 M. L. 'f. 35 TO6 

s. 77fn 471 


ss. 77 (I), 189, 192, 3-Civil 

Procedure Code (Act V of}^HJ,s 115, O. \ If, r. 10, 
(1. XLIII, r. I {n)—Suit iu Bcivnue Court— Bemamd 
by District Court for presentation to ('ivil Court — 
ApiKud, second, to High Court, maintainability of— 
High Court, power of, to treat appeal as revision— 
Bent, suit for, on cessation of service for which tenure 
granted — Yormn—Juri'sdiction of Reveniue Court, 
»iCope of. 

No second appeal lies to the High Court against an 
order of tho District Court in appeal remanding a 
suit instituted in the Revenue Court for proseuta- 
tion to tho Civil Court. 

Order XIjIIT, nilo 1 (a). Civil Proecdiiro Code, which 
gives tliG right of appeal against orders passed iindor 
Order \ 1 1, rule 10, is iiiap])licablo to suits iu Revenue 
Courts by virtue of section 192 of the Madias Estates 
Land Act. 

The High Court has power to treat an appeal as a 
petition in revision under section 116, Civil Pro* 
codure Code, especially when the (|U 08 tiou in issue is 
one of jurisdiction. Section 115, Civil Procedure Code, 
is not eon trolled by section 192 of tho Madras Estates 
Land Act. 

A suit for rent, based ou the allegation of the land 
being a llyoti laud in which the defendant has occu- 
pancy rights, is cognisable by the Revenue Conrt 
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iiofc withstanding plaintiff’s admission that tlio dotend- 
ant hold at a favourable rent ou (condition of doing 
services which wore discontinued and which dis- 
continuance disentitled liim to claim the nulucfcion. 
Under the circumstances, the land cannot bo said to 
bt» hold on service tenure at the date of auit so as to 
bring it within the jurisdiction of the Civil CourU. 

When tlie allegations in a plaint bring the case within 
section 77 of the Kstates Land Act, the suit must Ik? 
filed in the Kevenne Court ami the jurisdiction of the 
Court will not depend on any pleas the defendant 
might raise. The fa{jt that tlie Court will havt^ to go 
into complicated ([uostions will not afflict the jurisdic- 
tion of the Kevenne Cf)urt. M Vknkata Kamayya 
Ai»pa Row e. Chakali Vkkraswamioadu, 34 M L. J. 
309; 23 M. L. T. 251; 7 L. W. COS; (1918) M. W. N. 
327i4lM. 554 471 

gg^ 18di 182 471 

Mad ras Forest Act (V of 1 882). s. 26, 

sro/.r of — E,vl<tioij righta^ snriny oj — (Umviction 
^I'ithout vmininj into righrs claitricdj Icijidif g of. 
Section 2(5 of tlie Madras Forest Act does md. 
empower the (jovernment to regulate the use of 
the land which is dealt witli in Chaptcir 111 to the 
detriment of any rights existing in individuals and 
communities. 

Where tlio residents of a village claim the right 
of pasturage and tlie right to cut fuel, a conviction 
under section 26 witlioiit an emiuiry into tle^so 
allegations is illegal, M Thatua P 11 . 1 .AI r. Empkroi^ 
19 Cl. L. J. 600 504 

Madras Land Encroachment Act 
(III of 1905). s. 3 — Pathmig on private 

landf tdisf ruction of\ hg mcner —-Penal asscfinmentf 
levy of legalitg of. 

( Jovernment havt? no right under Madras Act Til 
of 190) tol»)v^y penal assessment where an owner of 
land obstructs a pathway over the land to which 
the public have acquired a right of user. M AtAUDiN 
Sahrh V Skckktary ok Statk, () L. W. 436 30 

Madras Local Boards Act (V of 
I884LS. 73 729 

Madras Rent Recovery Act (VIII of 
1865), S. II 406 

Madras Revenue Recovery Act 
(II of 1864), ss. 25, 38— ‘iv/o'ti'i’'-,’ 

meaning of — Sale for arrears of revenue, suit to 
set aside, ma ini a inability of— J an . -<14011011 of Civil 
Courts— Omission to distrain moveahles, whether 
sufficient to set a tide sale— Collusion among bidders, 
effect oJ. 

An agreement made between the purchaser and 
other persons after the sale to go in shares, a collu- 
sive agreement botw'cen the bidders not to bid 
against each other, the omission of any attempt to 
distrain the moveable properties of the defaulter or 
the crops on the laud are not sumcient grounds to 
sot aside the sale by a suit filed in the Civil Court. 

The ‘defaulter’ referred to in section 2.5 of the 
Madras Revenue Recovery Act who is entitled U) 
notice nr demand before aitachment and sale is the 
ostensible registered proprietor. To plead that sec- 
tion the plaintiff must show thsit ho is the defaulter. 
A person who owns the land but allows the pattato 
stand in another person’s name and thus puts him 


Madras Rev«?nuc Recovery Act^ 

coiltd, 

forwuird as the ostensible owner, cannot claim the 
benelit of the section or complain that Government 
orroiieously served the w'ritteii demand on the 
latter. M Manakaui Vkxkappa Chari v. Holaounet. 
PoMHo.vA (Jowo, (1918) M. W. N, 191; 7 U. W, 372: 23 
M. L. T. 297 474 

— S« 38b 

An irregularity in the conduct of a sale held under 
section 38 of Madras Act II of 1864 empowers the 
CoIie(;tor to set it aside, but there must be other 
sulficient grounds for a Civil Court to intorfare. M 
Manakari Vkxkappa Chari v. Holacjunkt Fompana 
G own, (19181 M. W. N 191; 7 L. W. 372; 23 M. L. T. 
297 474 

S8a 44f 59p 63 — Regulation X of 1831, 

s. 2 — Sale of minor’s property for atrears of rewnue 
— Suit to set aside sale, absence of, effect of—S. 59 of 
Act If of a pplictib Hit g of to cases governed hy 

Regulation Xvf 1831 — Uegulatiou X of 1831, appfi- 
cability of, to ryotwuri estates of minors — Registry in 
name of minor’s mother, effect of 
A sale of a minor’s property under the Madras 
Revenue Recovery Act is not a proceeding to which 
section 59 of the Act is applicable so as to compel 
the aggrieved parties to sue within 6 months of tho 
sale. Section 59 is inapplicable to cases protected 
by Reguhition X of 1831. 

Rogulation X of 1831 does not only apply to such 
estates of minors hs are ordinarily taken charge of by 
tho Court of Wards; Ryotw^ari lands owned by 
minors also come wdthin th(‘ protection of the Regula- 
tion. 

Where the patta erroneously stands in the name of 
the minor’s mother, that fact does not preclude the 
minor from invoking the aid of Regulation Xof 1831. 

Vov Spencer, Section 2 ol Regulation X of 1831 
includes the pstates of minor sole proprietors not 
under tho cliarge of the Court of Wards. This 
se(»tion and tho preamble to the Regulation and tho 
foot-note to section 20 of Regulation V of 1804 make 
i , clear that tho prohibition extends to minors’ 
estate's of every description not subject lo the juris- 
diction of the Court of Wards. The section doe^ not 
apply to minor members of a joint Hindu family 
governed by the Mitakshara Law, who have by birth 
merely an uudivided interest in the estate. M 
Saminatha Aiyar V. Govindasami Padayacht, (1918) 
M . W. X. 409; 8 L, W. 37 595 

S.59 595 

— -Sb S9—Sale for dues to Government •^Notice ^ 

absence of, to dctaulier, effect of— Irregularity— 
Civil Procedure Code {Act ro/l90S), s. 116— 
to set aside sale beyond limitation— Proceedings after 
sale, knowledge of, effect of — Estoppel. 

Failure to servo notice of sale on a defaulter under 
Madras Act II of 1864 does not affoct the jurisdiction 
of the Collector to sell the property for arrears duo 
to txoverinnent. 

An omission to serve notice will amount to an 
illegality or irregularity in tlie exercise of jurisdiction 
by tho Collector within tho meaning of section 1)6, 
C ivil Procedure f ode, and would vitiate his proceod- 
•iiigs; hut that is not enough to enable the party 
aggrieved to obtain a declaration that the Bale \? not 
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binding on him, if he dors not sue within the jurirul 
'jpccified in bcctiou 59 of the Avt, 

The fact that sah* wa.s without iiotit o will not 
futtblo the defaulter whoso property wu« sohl to 
ignore suhscMpient proceedings taken to his kiniw- 
ledge as having boon taken w’ithout jurisdiction. 
M Yadlvh CniNNA Naoi Kkddi r. Drvixtxi Vfcx. 
katramanuh, 23 M. L. T. 231; Ui>18) M. U. N. 224; 
7 h. \y. 468 653 

S. 63 595 

MAlftbAr L3W — Compromise of suit hy Karnat'an 
on behalf of Tanrad — Karnavan not impleaded as 
siickf effect of ^Compromise decree, n’hether hinds 
Tarivnd — Harden of } roof — Registraiitin Act (XXt»J 
Xon.‘reti{str(tlwu /»/ compromise dearer. 

M'iie validity of a decn?o pAssetl on coni j iron i iso 
was not. depeiidoiil ou registration iiinler tlu* 
Hegistration Act of 1866. 

The. onus of proving that, a eoinproinise is 
illegal or void is on the party asserting it. 

Where a ilecriie is in etfect against a Turwad, the 
fact that, the Karuavati was not specially iiupleuded 
in his representative capacity will not make ii 
tlio loss a diMsree against tlie Tarwad. 

It is not the form of the suit that is essential, 
but tlie question in each case is >vliether in sub- 
stauco the person suing or sued conducted the 
litigation for his own beriotit or as representing 
the family of which he was the head. M Karakkat- 

TITATHIL RaYARAPPA V, KOYOTAN CHARLK VkKTIT., 36 

M. L. J. 6t J 24 M. L. T. 28; 8 L. W, 154 4 S 9 

Molcbarth, c.i!ectttioH o/, hy devaswom agent — 

Consideration, application of, for purposes of devns- 
wom - Melkunomdur, duty of, to enquire nstoap^ 
plication of funds^-Hecital in deed ns to nature of 
executant's control over devaswom, whethA^r renders 
melcharth unenforceable. 

A Molcharth oxocutod by the agent of a Devas- 
woin is not unenforceable merely because the 
executant describes the nature of his control over 
the Devaswom. 

The grant of a Melcharth by the trustee of a 
Devaswom is an ordinary incident of its manage- 
ment, the propriety of w’hich the Melkanomdar is 
under no obligation to scrutinise, and the latter is not 
bound to enquire into the cxi.stonco of any particular 
necessity for funds by the Devaswom or into the 
application of such funds by the trustee. IVI Yytiii- 
KATIIIKK V. Padmanabiu Pattab 659 

Malabar Law and Usaare — Karnavan, op- 

pointment of w'u tor UTuandrav Ml as, by family knrnr 
— R^'moval of karnavan, suit for, imiiutamahility of. 
Where lh{‘ senior Annndravan in a Malabar 7’arw'ad 
irt appointed to the office of Karnavan by a 
family Karar wliermi rider the existing Karnavan 
renounces or is vlcprived of his otfico, a suit will 
lie to rornovc the Kanuivaii so appointed foriniscon- 
duct. 

A family Kaiar to which all the adult members of 
a Tarwad are parties and by wliich a person is 
deprived of his status as Kurnavaii is not the saino 
thing in the eye of the law as n unilateral act of 
relinquishuiont of his office by the Karnavan, though 
the result on his status pR Karnavan ma^ be the 


[1918 

Malabar Law and Usaare-conoia. 

snmo. M PAXUArATiiib Mavilai’utai Vkktil Chin- 
TiAN Namwiar r. Krxiii Raman Namiuar, 3i M. L. J, 
40\ M. W. N. 283; 2*3 M. L T. 3lU; 7 L. W. 

54:\* 41 M. 577 26 

'Oiti mui ftjagec, right of pre-emption of — i«- 

r^d untary salc,i‘nforcc<ildf it y of right in-^Xoficc of sale 
and of Side price, whether necessary — Civil Procedure 
Code (Jc/ !'(»/■ 190S), S.S 60, 65, iK XKI, rr. 89, I’O, 
91,92 

The rigiit of pre-tun ptiou of uu otti mortgagee 
in Maluliar docs not uriso in the case of an in- 
voluntary sale, and liq is not entitled to notice 
of the sale or of the sale prict* in such a 
case. M Vabuokvan v Ittikakicii vx Kair, 34 M. L. 
J. 412; 23 M. L. T. 802; (1918) M. W. N. 318; 7 L. W. 
647: 41 M. 582 46 

Mallcrous prosecutlon-Proo/- ^Reason^ 

able and probable cause,' meaning of-- Innocence, proof 
of, hy plaintiff, irhethcr necessary. 

Ill an action for malicious prosecution the plaintiff 
must prove four fcl)ing8,( 1 ) that he was prosecuted, 2) 
that the prosemition (‘iidod favourably to him, (3) that 
the defendant acted without reasonable and probable 
cause, and (4) that the defendant was actuated hy 
niali(*e. ruder the second and third heuda, qtiestionaas 
t o pliiiiititT’s innocence generally arise. But they must 
be regarded only as incidental to the question 
whether the proseention ended in the plaintiff's 
discharge or acquittal and whether the defendant 
acted without reasoniible or probable cause. 

The plaintiff is not. charged with the onus of 
atfirmativoly proving his innocenoo. 

licasonuble and probable cause means an honest 
belief in the guilt of the accused based on a full 
conviction, founded upon reasoiialile gmunds of the 
existence of a .state of circum stances, which, assuming 
i.hem to be true, would ivasonably lend any ordinarily 
tirudent and cautious man, placed in the position of 
the accuser, to tlie conclusion that the person cliarged 
was probably guilty of the crime imputed. M 
tJovALA Krishna Kvpva v , Banolb Nakayana 
Kamtiiv, 34 M. Ia. .1. 5I7i 23 M. L. T, 341; 7 L W. 
664; (1918) M. W N. 454 ^3 

Master and servant-Maba/iVy of master 
for servant's wrong. 

A master is answerable for every such wrong of 
his servant or agent us is committed in the course 
of the Borvico and for the inaHter’s benefit, though no 
express command or privity of the master be proved. 

The owner of n vessel is not liable qua owner for 
damage caused by the negligence of the crew Ho 
is liable only as employer of the wrong-doer. L B,. 
Bruce, D M. v. Kyam' Zin 822 ' 

— Liabdity of master for 'wrongful act of servant. 

A master is liable for the wrongful act of his ser- 
vant wdiere the servant, acting in a matter w'hich in 
within the scope of his niithority, that is, within cho 
course of his employment, commits a wrong by 
exceeding the authority vested in him. The act itself 
W'liich constitutoH the wrong may be in excess of 
the servant’s aniliority, but if in thus transgi'essing his 
authority the servant is <loing in the master's inter- 
ests one of the class of acts which the master has 
employed him to do, then the master is liable. B 
Gjrjabhankar Dayashankar r. B. B. A C. I. Raiu. 
WAY, 20 Bo.m. h. R. 126 715 
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Mercantile LaW-Bi/7 of lading^Carner by 

sea^ right of^ to limit liahilitg by bill oj ladittg, 
Aocordiiig to KxigHah Law it is open to a carrier 
by sea to limit his liability by a writing such as the 
bill of lading. Consequently the following coiidil ions 
in a bill of lading arc perfectly valid: 

((i) Unit the Cv^inpany shall in»t bo liable for an}* 
damage oauepd by sweating, fernienting, beat, 
boilers, or storage, >vhetlier iiiising or not 
from the nogligence of the porHon.s in the .service 
of the Company; 

ih) that the liabiliiy uf tlio Company shall ubso- 
luloly ooaso when the goods nri* over <»r beyond the 
side of the Company’s own ship level witli the rail; 

(a) that T.bo Company shall not. be liable fur 
any damagi? cainible of Uiing covered by insiirnncc. 
S Moosaji Ahmuo & Co. r. Asiatic Stkam Navioa- 
TION Co , 1 1 » li. K. 106 168 

Mesne prOfItSi claim for, against trespasser, 
maiiitainability of 879 

Minor* th'Cive ngaitMt^Xeyligeucc of guardian ad 

litem in conduct of manage me nf of mit — 

Failure to raise money by encumbering praperhj in 
order to prevent final decree from being p^jssad, u'he~ 
they groju negligence — Fo7i-service of sumniong Ofi 
minor^s guardian, whether Huffieieni ground for setting 
aside decr€:e by giiit — Civil Procedure Code (Act \‘ of 
IHOS), 0. IX, 13, (K XVII, r. 2. 

Gross iicgligonco on the part of a guardian or 
next frtntid in conducting a suit on liei'.alf of a minor 
is a good gro<ind for the minor to bring u suit for 
sotting aside the dooroc. 

but mere bad inanagemoiit. of a siiit. by the guar- 
dian or an omission to raise itiuney on Ix^lialf of the 
minor by further encMiitilieriiig the estate, in oi-dcr 
to prevent a final clocnni in a mortgage nnit fi-oiii 
Ikiiug passed, is not a suttieicnit ground for setihig 
ui^idc a mortgage doeree unioHS the conduct of the 
guardian ainonntH to fraud or gross negligence. 

The mere noii-scrviec of suiiinions on a party to a 
suit is not a siiilicient ground for sotting aside the 
decree in a fresh suit nuiess it is part of a schoine of 
fraud. 

If ail ex parte decree is passed against a minor 
under Order XVII, rule 2 of the Civil l*roi!odure Code, 
the remedy of the minor acting through his guonlian 
lies in the provisions of Order IX, rule 13 of the Code, 
and he cannot obtain iM?]i<*f in a separate suit unh*s 2 i 
the absence of the guardian has rc«sultcvl in such an 
injastico to the minor us would amount to gross 
negligence on the part of the guardian. 

A minor once roprosoiitcd by a guardian 
dues not cease to be so represent od merely liecause 
an ex parte decree is passed against him owing to the 
absence of his guardian. N Vitiiora v. Skoo 882 
■ - — ' , liability of for iieht incurred in carrying on 
ancestral trade-^Minor, liability of, for itartnernhip 
debt — Cowfiiart Act (IX of 1H72), s 3547. 

The liability of a minor in respect of a debt 
incurred in carrying on an ancestral family trade, in 
which ho is a sharer, is not greater than that uf a 
minor admitted to a partnerahip, os laid down by 
sect ion 247 of the Contract Act Therefore, a minor, 
on whoso behalf an ancestral trade is <*an*ic>d on, is 
not personally liable for the debts incurred in such 
trade. His liability is limited to his share in the 
timde. C Kijktka Moiiax PonoAR v. Asa^'iNi Kumab 
^ABA, 22 0. W. N, 4KH 687 


Minor and iruardlan— c«mpremtii. effected 
by guardian m considSration of aettlement oj disputed 
claim, whether bimlhig upon minor - Claim under 
alleg^ Will, whether can form consideration for rowt- 
promisc where Will not genuine^ 

A mimanshaptitra {deed of romprnniisc) executed 
by a father on behalf of liia minor son. by whicb 
tliu iiitorost of the iiiinnr in uu inherited estate is 
given lip ill cousideration of the other party giv- 
ing up a portion uf their claim under an alleged 
Will, is not binding upon tlio minor, unless it is 
proved by tin* other party that there was in fact such 
a Will and that uniler that Will they had a olaim 
which was made honestly and in good faith, though 
it is not iiiciimhenfc upon them to prove the Will in 
solemn form after a long distance of time. 

'Jlie ]H)Kition of a minor son is different from the 
position of tlio father who executes a mimansitapafru 
on his Imbalf: for though tlie father might not he ub](> 
to avoid a mimanshnpatm which he liad executed 
for himself, the minor through his guardian can 
avoid fi mimanskaftahyt e.vociiiiod on his behalf if 
Ids interest ia not properly protoeioil by his 
father in cwecntiiig it C KKisirxA Cuandba Dutta 
J loY r. Hrmajasankah Naxoi Mozumdar, 22 0, W. Jf. 

4(^3 477 

Mortfirafife 76* 333 

' bond made up of priihcipal and pwspective 
interest ^Instalments — Default in payment of instal- 
vients Interesi, payment of. 

I’arries had dealingci in moiioy with each other 
and on inakiug up Hccoimts a certain sum w'as found 
due from the defendants to the plaintiff. To the 
sitiii found dao an addition was made as prospective 
interest and a mortgage bond was exeented in respect 
of the total sum by the defendants on tho 4th 
Getober 1916. ’Dio bond provided for payment by 
instalments, and it was stipulated th.at in default of 
payment of any instalment it slumiil carry interest 
at • 2 per cent pi^r tiiiiiuui to be com{)oiinded every 
year and that in default of payment of any two instal- 
niouts the whole sum should become immediately 
recoverable. Default was mode in respect of two 
instalments on 26th January -899: 

Held, ( I ) that plaintiff was entitled to recover (u) 
tho principal sum secured by the bond; (h) propor- 
tionate interest out of the Ldal sum fixed as pros- 
pective interest up to the 261 h January 1899; 'and 
(c) com pound interest at 12 per emit, per annum on 
tlio sum dne on the date of the first didault from that 
date up to tho 26tli January 1899; 

t2) that the plaintiff was not entitled to any 
interest after the 26tli January 1699. N JBhauji v , 
liUAOWANT Atmaram DllOKOni 722 

Contract giving one of taw options to moHgagte 

— Mortgagee, %tosition of — Waiver auto one option, 
effect of^Intirest, default in juiyment of, waived, 
effect of» 

A ountract which gives tho mortgagee one of two 
options dfjoK not bind him to either of tliem, if he 
chooses to stick to the other; in other words, it is 
otHsn to him to waWo tho benefit of an acoeleratioii, 
if the contract leaves him such an option; and 
that option cannot be taken away by Statute, 
unless there is anything to show that the grant of 
snob an option is illegal or forbidden by law. 

For example, where a mortgage-deed provided for 
the repaprnicnt of the principal with interest in 13 
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years ami further Htipiibuod lliat if tlio luorfcjyajrora 

faiiod to pay iiitoroNt ivirulnrly every your, the 
mortgfag«M> would ho at liberty to kuc for iho i^ecovery 
of tho entire money iliu? «»ii the said deed before the 
expiry of the periml fixed for i-odemptioii: 

Iltid, that the mortga«?«^o was at lilMTty to waive 
tlu? default in the payment of intoivst and to wait 
for the ex]»iry of the period fixed for rodeiiiption 
liofore bringing his aetiun. O Mthakak Ai.i e. J[*oW 
Na Ml. 5 0.11 73 .613 

ilecivr uytiinst. uftri s///e oj 

of redemptitm-- l*utr.h(Titf'i’ of rt/uify of mlrmptiOHt 

oj. 

J. made a sii!i)»lc mortgage, of certain groves to M. 
in 1895. Ill lWt»7 he transferred the equity of 
redemption to the pUiiiuitr, ^Yjlo got into jioBSt^ssion 
of the proj-Hii’ty, Siilisequent ly to tho traiisior the 
mortgagee obtained a iiKn-tgiige-docreo against/, 
and in execution purchased the pioperty himself. 
Formal delivery of p»is«essioii was inmle Ui tin* mort- 
gageo, who afVerwards sold the i>ropeity tii liie 
defendant. 'I'he latter dispossessed tlu? plaintiff, who 
thereupon brought a suit lo recover iiossession of the 
property; 


Heid, (1) that the nioH gage decree liaving been 
obtained against J. affer the transfer of the eijnity 
of redemption to the plainiiff, tlm latter was not 
affected hy the decree; \ 

(2) 1 hat the delivc^ry of formal possession did not 
affoct the plaintiff who was no fiarfy to the dt*crc*e, 
and that, therefore, he was entitled to recover iiosees- 
flion ofthopmperiy. O TASAnorp Hi sain r Asoiii^ 
UiTSliN, 21 O. C. 70 606 

jU}v,1 aflomtfj pnri jMiymiVtt of mortynye mowy 

— T«.*ader mUiU' oftn- iirnnnni hy mnrtyng^u’^, voUdity 


of — IntfrcMf I'tdudv of. 

plaintiffs sued to recover a certain amount of 
monev, principal as w'<*ll as interest, ns a chiirgo on 
nrofwrly mortgaged to tlit*ui hy the preile<?essors-iii- 
intereat of the defendants. There >^us no provision 
in tho mortgage dee<l bu* piec<?ineiil redmnption but 
it was a)iit<^mplat<?d tliat p.irt imymtMd <»f tho princi- 
pal mortgage moiu'y abould be alloweil. It. apjK’ai'od 
that a tender of a certain sniii was made by some <»f 
tho defendants on tin.* 14th August 19f. '9, but tlie 
plaiiiiiffs refiisml lo lak«‘ part payiimiit as they bad 
become entitled to the ent ire iinatgag- iiiiinoy and 
did not wish than part of tho property sli<»iild be 
redeemed. The def<‘ndaiita Oid nothing till Octolier 
191H wIitMi they again tendered the same sum. But 
on 28th January 19 3 the plaintiffs had sent notices 
to all the mortgagors d email ding piiyment of the full 
sum duo under the mortgage: 

UM, that under iho drcurriBisiiicos no offer by any 
of the defendants subse<iuent to tho 28th January 
1913 could lH» a valid lender so as to entitle them to 
claim rebate of iiib^rest oii the sums toudored and the 
plaintiffs were, thei-efore, entitled to roeover the full 
amount of principal as widl as interest. P 

Bam V. SAimiiAT-biiLAH, 83 V. W. H. 1918 175 


of occupancy holding to 2:cmi a d«r — Transfer 

of holding l»y xcm/ui/ur— lledemprioii, suit fur 

549 

■ of conifide ration h'pt in deposit and paid 

afteTwardtt^Bemedie» of nun'tyayor. 


mortfiraffe — coTitd. 

Whore at the time of the executiim of a mortgage 
Unid for Bs. 3,000, only the sum of lis. 1,000 waa 
advanced to the mortgagor and the balance waa 
kept in deimsit with the mortgagee, which w'as 
subsequently paid over to tho mortgagor on a rogis- 
tercKl receipt after the expiry of tho duo date of 
refiaymeut stipulated in tho mortgage bond: 

IlM, that in regard to the balance of Ra. 2,000 
fliilismpierif ly advanced the nnnedy of the mortgagee 
was n*»t a mere porstnial actifni liased on a simple 
font met, bit he wiuld ri^cover the whole amount of 
lis. 3,000 by a suit r,n the mortgage security. C 
Kasi Nath Mitka r. Biiikan Cuaran Maitv 778 

!inh-morttja<jeCf rtykts of — Discharge of original 

mortgage hy mltHtitutUm of other mortgageSt how far 
ft ffeefit rights of mib-mortyayiT — Assignment oj mort^ 
gage^ absence of 'notice »</, to morfyriyor, effect vf 
Sale^ right w/. by siih-mortgager. 

There is no ncccBsil y to give notice of an assign- 
ment of a mortgage to the mortgager, and such w'ant 
of notice will not render tho ruIj- mortgage invalid, 
save in so far as the assignee h'llds subject to tho 
actioniits ladwoen him and the original mortgagee. 

The substitution of one mortgage by another 
mortgage will not affect tho rights of a sub-mort- 
gagcfj fitmi tho original niortgagi'o to bring the 
inortgageo’a rights under tho earlier mortgage to sale. 

A siilMiiortgagoe has tho right i i soli the mort- 
gagi*c*8 right s against t he particular properties sub- 
iiKirtgaged to him for the whole amount due to 
him and tho mortgagor’s remody against him is 
just what he would have against the original morh 
gageo if the latter sought to enforce his debt against 
those particular pwjporties, riz., to redeem by 
paving till* amount due . M TaVALA CilAKKArsNl V 
LAciriMiACHi, (1918; M. W. N. 249; 23 M. L. T. 800^ 
35M.L. J. 109 768 

on — Co~ninrtyageeSf interests o/, v'hether 
sererahtc— Kstnppel^Some co-rnoftgayees invrluded 
from enjorchig their rights — Rights of others. 

Inequity co niortgiigrees are presumably tenants- 
irncommoii of the mortgage debt and their interests 
an* .severable or partible aiiiotig themselvos ; so 
that one of them can sue on the mortgage provided 
those who lire niiwilliiig U} be joined os plaiiitiffs 
arc made dofeiidanis. 

Where w)me of several co- mort go gees have by 
their conduct precluded theiiiBelves on the ground 
of estoppel fn>m enforcing their rights under the 
nc'rtgage against purchasers of a ixirtion of the 
mortgaged property and a puisne mortgagee of 
the I'emainde.r, it is open to iho Court to sever 
their interests from those of the other co-mort- 
gagees who ai*e under no disabilit}' or disqiialiftoa- 
tion and to make a doerec in favour of the latter 
in proportion to their intorcsts in the mortgage- debt. 
C SAKHiuooiN Saha t’. Sonaulua Barkar, 27 C. b. J. 
453; 2iC. W. N.641 986 

— — — . r;/* taluk— Jf ortgrayec undertaking to pay land 
rare nne--Default Sale, collnsive, for art ears, effect 
of -^Redemption. 

Dcfeiidanl, who was the mortgagee iu possession 
Ilf a share in a taluk and had undertaken to pay 
the Uovertinieiit revenue, made default in payment 
of the revenue, so that the taluk was sold for arrears 
of revenue and wa? purchased by A, A. sold it to 
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who BhuHly afterwards sold it to iho defoiidaiit. 
Plaintiff, who was a purchaser f mm the mortfpiliroi'i 
■uod to recover possoBeion of the tnluk from the 
defendant on redemption. It was found that th«*. 
sale for arrears of revenue and the subset |ueiit sates 
to B and the defendant >vere collusive tranHactions 
engineered by the defendant for the purpose of 
obtaining poBsession of the taluk as owner: 

Heldf that the sah^s did not affect the rights of the 
mortgagor or of the plaintiff, who was a transfon^e 
from the mortgagor, and that the plaintiff was, 
therefore, entitled to redeem. C Jasiila Kiiatun r. 
Mauamui) Kiiatun 735 

■■ ' ’■■■■ , mufructiuiry — jA'asc given hg mortgagor — 

Sale of equity of redemption— Ex-proprietary rigkl8 — 
Benfj liability to pay. 

The defendant gave a usufructuary inorgage of his 
xeminda.ri to the plaintiff, w'ho on the same date gave 
a lease of the same, to last during the term of the 
mortgage, to the defendant, who remained in posses- 
sion as thekadar paying rout to the plaintiff iindt^r 
the lease. Thu rent having fallen into arrears, the 
plaintiff sued defendant, obtained a decree and caused 
the equity of rodeinfition to be sold in execution. The 
plaintiff’s mortgage w*a8 notilied at the time of sale. 
No application for mutation of names was made and 
the record stood as it was at the date of the mortgage. 
The plaintiff again sued the defendant for arrears of 
rent for a period partly prior and partly subsequent to 
the date of tlu^ ssle of the equity of reileiription. The 
defendant denied his liability for the latter period on 
iho ground that as his equity of redemption had 
been sold, he had become an ex- proprietary tenant 
and that a.s no rent hud lifmii fixed by the Collector 
under section H(i of the U. P. Laud Kevoiiue 
Act, ho was not liable to pay any rent in respect of 
that period: 

Held, thet so long as the mortgage subsisted, the 
defendant was d thekadar under his lease and as 
such liaVilc to pay the rent stipulated for in the lease, 
whether or not lie also beeamo an ex- proprietary 
tenant of the xemindari. A Mini an Lai. r. Chiia4.iu 
SiNoii, 16A. L.J. 3S4 529 

Nluhammadan Endowments Com- 
mittee at Chitpisronff, whether fitatutory 

body — Mntwalli, appointment of. 

The Muhammadan Kiidowinents Committee at 
Chittagong is a statutory body and its recognition, 
where such recognition is necessary, of a person us 
the true and rightful mutwalli of a mosqiu?, to 'which 
Kegiilation XIX of 1810 applied before its ro|ieal by 
Act XX of iH63, is authoritative. C Sultan AiiAMmi 
V Abdul Gam 581 

Muhammadan Law —Hindu Law - Uustom 

— Halai Memons nettled in Kathiawar, nhether 
governed by Hindu Law or Muhammadan Law. 

As regards inheritance and successitm Halai 
Memons settled in Porobunder in Kathiawar did not 
retain Hindu Law at the time of their conversion 
to Islam, nor have they by immemorial ciistom 
adopted Hindu Law. In those matters, therefore, 
they are governed by Muhammadan Law and not by 
Hindu Law. B Kiiatuuai v. Mahomkd Haji Ai:u, 20 
Bum.L. K.289 619 

■ DOW6rf prompt, right to, accrual of — 

Dower, whether can be made conditional upon 


Muhammadan Law- contd. 

real iluf ion if conjugal rigtds —Con summation 
nhsence of, whether bars recovery of prompt 
dower. 

The fact that a Court cuii make a liocreo for 
restitution of conjugal rights conditional on pay- 
ment of prompt (lower do(?s not sliow that a wife’s 
d(‘cree for prouqit d«)wer can be made conditional 
upon her living with Ikm' husband. 

Prompt dower can be demandod by a wife at any 
time after the right tliereto has vested in her 
whether or before after consiimiiiation and she can 
refuse all cotijiigal rights on the iiart of the husband 
until it is paid. 

'riie right to jiroiript dower vests at marriage and 
it can be claimtui by the wufo at any time thereafter. 
It is a flebt duo by the husband to the w'ife and its 
puymeiit eauTiot be made cronditional on the wife 
living with her husband. P Nawak Him v. Muham- 
mad Din, 2h P. L. R. H)i8; UK) P. W. B. 191 S 893 

Gift- Heba-bil-cwa/. — Condition, invalid, 

attached to gift. 

The ordinary rules apiilicablc to gifts apply to the 
Muhammadan Law. like any other system of law, 
and one of these rules is (hat a gift is not invalidated 
by reason of an invalid condition being attached 
to it. 

Whore the conditions laid down in a heba-biUewaz 
as to the form ot‘ enjoy me lit of tlu' property cannot 
under the Mnhaniunulan Law (‘oiitrol the form of the 
gift, the gift is nb.s(>lut(» iind iinqiiulificd C 
Neamat-u.n-Nkssa Him r. Gol.v.m Panciiato.v Kazi, 22 
C. W. N. 512; k7 C. L J. 5(12 

Possext^iou, deli very of -Gift of corpus, with 

reservation oj usufruct, validity of. 

Wheir in a ileed of gift e.\(?ciited by a Miilianimadaii 
lady siibjeet to the MaiiaH law the donor px(*(‘ptcd 
some of the ju»)perly, i(?taining po.sse8siwn over it 
free of rout and revenm*, and stated that after her 
death the •Ioikh^ would Iw its proprieLu* and that the 
donor would have no power to transfer it by mort- 
gage, sale, or gift: 

Held, tliat t^ven in re.spect of the excepted pro|.)erty 
the deed ojieraled as imv of gift, inasmuch as the 
donor tr»M)BfeiT(!d tin? corpus of the property to the 
donee, reserving fi>r herself the iisufruet for life, 
wdiich was not prohibited under tlu? lianali law. 

Held, fiiither, that under the cirenmstauecs the 
stipulation iiol to tninsbu* her interests in the pro- 
perly during her lifetime satisfied the conditions 
of tin? nniiati law with regard to the delivery of 
posR(?ssion. 

Per Sf Mart, .4. There are tlina* essentials of 

a gift under the llaiiafi law— declaration, acceptance, 
and seizin. With ivganl to seizin, however, the rule 
is that whore everything i-easoiiable has been done to 
perfect a contiimpluted gift, nothing more is required. 
There is nothing in ilunati lu>v to prohibit a gift of 
the corpus eombiiied with the retention of the 
usiifruet, iiiasinueh as such a transfer does not create 
a limiteil estate. 

Per Kanhaiya Lai, A. J. Whore the intention to 
make an absolute truusf(?r in prwsenti of all proprie- 
tary right is clear, any condition which derogates 
from the immediate completeness of the gift is 
regarded as void. Where tlie (nindition, however, 
maybe given effect to without iu any w^ay interfering 
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with or detracting from tbo inimodiutc coiaplt;ceiiess 
of the gift, or rather the iinmccliato transt'or of t ho 
right in tho Bubstanco of the gift, tho condition na 
well as the gift arc valid. 

Aliy reservation of proprietary rights in the corpus 
would be inconsistent with uu iiitontiuii to make a 
gift, but tho roservatioii of a right to the usufruct of 
a portion of the piiipcrty given would not he iiioon- 
sistent, if the iutoiitioii to giro tlie eorjnis be other- 
AvisiMnaiiifesi. O Kakiiu JAiiAJi llKta’-M r. Ml-iiam- 
MAn Aaiiin. Ghani Khan, 6 0 h J. 49 307 

— — Clftf raUditif of ^Hfirden of proof. 

The onus of proving the honti Jiden and vjilidity 
of a gift executed b3'^ ii jmnhunskin lad^^ lies upon 
those seeking to claim under it. They niiisi point 
out and prove* the circumstaneos oonnectod with tlu? 
transaction. Pat Z.»KIR lUz* C. MAUHf«lMi*S D.\SS, 

4 J>. L. W. 417 691 

•—-Guardianship ^ Mol her of minor girl 

apptjinfed cerf i/icftfetl guardiunf whether can question 
nuirriage oj minor effeded by her luicle — Speeijir 
Kelifif Act {I uj IH77), sb. 42, 4H--5art/or ilodnratwn 
thnt the marringe ol a Muhammudan minor girl /s 
invalitl, wticthcr nKiintainable. 

Uiidur tho Muhammadan Lawr tho niothor, even 
when appointiMl eertificatod guardian of the person 
and prtiiMirty of lu»i minor daughter, has ih» legal 
character w'ithin the moaning of st’cdion 42, Specflie 
Belief Act, entitling her to a declaration that tho 
marriagt^ of lier daughter with a cert4iin person 
effected by her nnolo, is not valid. 

It wouid not be a proper exercise of judieuil 
discretion to make any declaration un<ler section 43 
of tlio HiMSciiic Kelici' Act in a suit by the guardian 
of a Muhaminadaii minor girl for a declaration that 
her marriage with a certain person is invalid when 
the minor is wit a party to the suit itiasuitich us 
under section 43 iif the Act, tlie decree would not be 
binding upon the iniiiur. C So.nauli.a Sarkar n 
Tui^a Bibi, 27 G. Li. J. tK)3 203 

— — InhCrllSinCGi o/, renuNciuthn or 

transfer of, before rrsthig, validity of. 

A transfer or rcnunciaf ion of the rights of inliorit- 
ance by a ilLuhaiiinjudan before tliat right has 
vested in him is prohibitiMl under the Mahuminadan 
Law. M Asha Bkkvi v. KAuerrAN Ciiktty, 7 L. W. 
215; 34 M. L. J. 460: 41 M. »(i6 35 

Marzul-maut, il-oririne of^ afiplicabt* 

lity o/— Waqf Tuiiliutnaina ojijio/wt/w*/ successor to 
niutwalli, validity of. 

]n the case of a gift or other voluntar}* dispo.sitiot. 
of property* under the Muluimniadaii Law' tlie duc?triiie 
of nuirzuUmaut ori1,y applies when the gift is made 
during such illness. 

If n person holding tin; otlice of motivatli^ to W'hich 
is attachod the riglit of np|Miinting a successor under 
the Muhammadan Lti w' or under any general law' 
applicable to tbo topic, freely executes a tauliatnarnn 
as a testamentary dociimeiit for appointing a succcs- 
Bor, while he is of sound disposing mind, its validity 
cannot be qnostioued. C SuiiTan Auamkd r. Aitnui. 

Gani 581 

Pre-cmp'tion — Cerrnwnies, iHuform^ 

ance of, time of. 

A right to pre-emption s based entirely upon 
the Muhammadan Law. It has )>eou aoceptod by 


Muhammadan Law— conoid. 

ILind us in ‘certain districts in consequence of their 
close contact with Muhammadans in those distriots. 

To create a riglit of pre-emption it is uooessary 
that the iMuhanimadan coromoiiies be performed 
immediately upon lieariug of tho sale. The date of 
pcrfoi'inance is not uii equitable question, so that 
ceremonies performed not immediately upon hearing 
of the sale but within u reasonable time iint not good 
core monies and do not erroate aright of pre-emption. 

In a pre-eiu])tion suit the plaintiff stated that 
though the sale tisik place on the 10th of Juno, he 
heani of it onl^* on tJio .^th of August, and. forthwith 
performed the necessaiy cermnoiiies It was found 
as a iiiattor of fac^t tluit the plaintiff heard of the 
»ile in July of tin; year, and then performed the 
(X'remoniei after lM>itig advised by a Pleudor to 
do so: 

Uebt., tiiat the ceremoiiu'S were performed too late 
1 1 crciitf* a right of pre-emptiun. Pdt Jaoan Biiaoai' 
r Ar-iani Mandai., (1918) P.\t 3 ; 4 P. L. W 346 

waqr 

— Will —iitv/aps/ of more ttuin one^third^ 
validity of — Consent of heirs, validity u). 

The c'onsent t»r aeqiiioHcencc, express or implied, of 
the lieir.s of a Muhiiiiimadan to a Will by him in 
excess of t.wt>.t.hirds of his propert y is treated as a 
ratiKcniion by them of his coiuluct. Such ex>nHeut 
limy be express or ihr}' bo implied from unequivocal 
ixmduct O P.VKHK J.IMAN BkoAM t*. MiniAII.MAn 
Aiinri. (i HAN’T Khan, 5 O. L. J. 49 307 

Neg’iigrence 556 

Nearotlable Instruments Act (XXVI 
ofl88l}, s. 19 22 

8.118(e) — Xegotiable instrument, endorse- 

ments on — Order of endorsements — Presumption, 

In the iibsoiico of direct evidence thac the endorse- 
ments oil a negotiable instrument weix; made in a 
particuhir older, the statutory iiresumpciou under 
si'ction 118 {ei of the Negotiabli^ Instruments Act that 
they ivc re made in the order in wldeh they apimar 
on tlif instrument, will prevail. 

P(?r Wallis, (\ — Qn/rve. — WIicLher a suit can he 

tiled on an eudorsoineiit made by a stranger on tho 
back of a note, w ho diK's not satisfy the dofinition of 
uu endorser M Kothandakamaswami JSIaipu r. 
Mu Til I A ClIKTTI 186 

Nuisance -Oil mill^ erection of, dim to dwelling 
house — Discharge of foul smell and garbage— Noise — 
Ah'.ilemcnt — Stoppage of work, right of neighheur to. 

It i.s an actionable iiiiisatice to erect an oil mill 
close to u ilw'elliiig house from W'liicli foul-s.uolling” 
water is always discharged and unbearable noise is 
produced wkieli cuii bo heard even at some distance. 

The owner of tho house adjoining the mill is 
entitled to ask for prohibition of the working of tho 
mill altogether where the nuisance cannot bo 
abated 

The Iocalit,v, the question whether tho nuisuiice 
lias been long in existence, whether the trade which 
causes it is eomnioiily carried on in that locality and 
other qiioscioDs of a like nature have to be considered 
In deciding wbetlicr a particular business carried on 
by a ncM'giibotir is an actionable nuisanoo. M 
Sadasiva OiiKTTV v. Banoappa Rajoo, 7 L. W, 505: 
(1918) M. W. N. 293s 24 M. L. T. I 7 423 
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Oaths Adt (X of 1873), s. 5 999 

— 8a 1 1 — Plaintiffs one oj several^ agreeing to 

be bownd by dcfendtinVa oath — Othfsr plaintiffs, whe» 
thcr bound by oath -Compromise of suit. 

Suction II of the Oaths Act ehows that an oath 
is conclusive as aj^aiiist the person who offers to 
he bound by it; as af^aiiist other persons it is not 
conclusive evidence and a Court has no right to 
treat it as such. 

/<’. and other plaintiffs sued M. for possession of 
certain land. After the plaintiffs’ evidence had been 
recorded P. jtgreed to let the decision of the suit 
rest on Af.’s oatli. M. took the oath and on this the 
Court dismissed the suit as regards all the plaintiffs: 

Held (I) that the suit was correctly dismissed as 
regards F.; 

(2) that the oath was not binding as against the 
other ]>laintiff8 iinleBs the (hdendant could show that 
they joined \\\ F*s challenge to the defendant or 
agreed to the dismissal of the suit either personally 
or by agent duly authorised in that behalf: 

(3) that the mere presence of the other plaintiffs 

or of their Pleader at the time of iVs challenge was 
no proof of assent, inasmuch as a man may dis- 
approve of wliat is l)oing done, though if he thinks it 
is to affect some one else only and not himself, he 
may not trouble to express his dissent. P 1’alawam) 
r. Fatmh Din, 60 P. W. 11. 1918 230 

8. 13 —Evidence of child witness — Oniission 

to administer oath, effect oj — Evidence, ueiyht of — 
Witness, competency of — Murder —Punishment — 
Capitol sentence, whan not to be passed. 

Per hVm/i, J.- -The evidence of a witness of tender 
years, though taken without any solemn atlirinatiou 
in the prescribed form, is admissible by viiiue 
of the provisions of section 13 of the Oaths 
Act. Such evidence, however, must l)o received 
with due care and caution. 

It is necessary that before proceeding to examine 
such witiK^ssCM the Court should satisfy itself that 
the witness is competent to testify, that is, is capable 
of understanding the rpiestions put to him and of 
giving rational answers to those questions. There- 
after the Court should proceed to administer an 
oath or attirTnatiou as required by the < *aths Act. 

If the witness is found to be incapable of under- 
standing the obligations of such an oath or afflrnia- 
tioii, ho may be examined without an oath or affirma- 
tion, provided he is found to bo a competent witness. 
These facts may be noted, so that the record may 
show that before taking the statement of a witness 
of that diameter, the trial Court had ascertained 
that tlic witness was a competent witness under 
section 118 of the Indian Evidence Act and that 
the omission to administer an oath or affirmation 
was due to his want of understanding the obligations 
of an oath. 

The ignorance of a child on such a matter as the 
nature of a solemn affirmation is not necessarily 
equivalent to an inability to understand ordinary 
questions and give raiional answers. 

There is a certain degree of reluctance on the 
part of Judges to pass a capital sentence, when the 
substantial part of the evidence which the pro- 
secuti n rely upon is evidence recorded without 
an oath or affirmation ns required by the Oaths Act. 
B Habi Ramji Pa VAR r. Emperor, 20 Pom. L. B. 
3e6t 19 Ok. L, 3. 693 497 


Opium Act (I of 1878), s. 9 
Oudh Land Revenue Act (XVII of 
1876), s. I74<. scope of. 

The language used iu section 174 of the Ondh 
hand Bevenue Act points to the property which^wM 
actually under the super in tendence of the Court of 
Wards and not to any profits that may be dQri\:i^ 
therefrom after its release or to any acquisition 
made from the same. O Debi Bakhsh Singh r. Bed 
Nath, 6 O. L. J. 90 21,9 

Oudh Rent Act (XXll of 1886), s. 27 


^Improvetnenthy tenant — Compensation forimprove^ 
ment, amount of, 

Whei*c it is found that a tenant is entitled to com- 
pensation for an iuiprovoincnt made by him on his 
holding, the Court is not justified in reducing the 
amount of compensation on the ground that a cheaper 
improvement could have, served the tenant's purpose 
unless such a plea is raised by the landlord, inasmuch 
as such a consideration does not form part of the 
considerations cnuuieiralied. by section 27. of the 
Oudh Kent Act. U P B R Dwarka v, Bhagrtati 
Prasad Singh, 6 0. L J. 69 227 


— — 88a S2f 1 4* I — Gmnt for maintenance, 
interpretation of— Tenant under special agreement — 
Interest on arrears of rent. 

Defendant held a village for his maintenance 
under a grant from the Taluqdar on condition (1) 
that he paid the revenue assessed on the same 
and 15 per cont. malikana and 7 percent sawai to the 
Taluqdar, (2 1 that the grant was rosumablo if the 
gi'antco failed to maintain the members of his family, 
and id; that while the grant was hereditary the 
grantee was debarred from selling or mortgaging the 
village: 

Held, that the grantee was a tenant holding under 
special agreement witliin the moaning of section. 62 
of the Oudh Bent Act and was, therefore, liable to 
pay interest on the arrears of rent duo irom. him 
under section 141 of that^oti O Shsobaj Sinoh v. 
Seifrakash Singh, 5 O. L. J. 141 8S5 

8. 141 655 


Paper Currency Act (II of IQIO)* 

s. 26, scope of— Negotiable Iristruments Act .{XXVI 
of 1881), s. 19— AVr or hill payable to hearer on 
endorsement of payee, whether payable *on demand*-^ 
Evidence, admissibility in. 

A bill or note which is payable to the bearer whp 
brings it to the })lBce of payment on the order of the 
payee, does not offend against section 26 of the Paper 
Currency Act and is an on demand note. The note is 
receivable in evidence and is one made in 
accordance with law. 


A note which does not fix any date for payment 
is ail *on demand’ note. Also a note will be oonstmed 
as an 'on demand' note if it is so expressed. 

Per Seshagin Aiyar, J, — The principle nnderlying 
section 26 of the Paper Currency Act is that private 
persons should not bo permitted to usurp the 
privileges of the Government, for the latter alone 
have the right to get a note negotiated by bare 
presentation. The language of an ordinary 
currency note is what the Lei^slatnre intended should 
not be copied by private parties. . , 

Per Napier, J. — A bill of exchange is nonetheless 
payable on demand for the fact that the demand 
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Paper currency Act—cuuciu. 

ciuuiot bo made on the day when ' the bill ie drawn. 
M llTTU GuPALAcUAHiaU V. MaIYAPPa OUATTY, 

M. w.xN. ,ri 

FarJOtCf pajrmcut of -Suit to recover parjuic, 
miuiiiaiuaUiiKjr of 

Partition proceedlnfirs-cweii^ of joint 

oivttera — Mortgagee, cunecrU oj, ueceemtg of. 

A purtitiuii etteuted with the uuuc^eui ol the joint 
fnvucra of the Und is nut iiivuliuaLed by reusou uf 
tile lauK ot cuuseut oi the Uiortgague ul ati uuuiviued 
share, and sued a mortgagee has no claim to be 
made a puny to the pai‘titieii proueediugs. 

A mortgagee with pusaesBiuii of an undivided 
bIiuiv iu joint property haa no right as such to inter- 
vene ill partiLiiJU procoediiigB, or to be a party to 
them, eAuepc w^heii tuu property to be partiiioiied ie 
a tenancy of which he la tecunically the landlord, 
that IS to say, the person uiiaer W'honi itio teiiauis 
hold land and Lo wiioiii thu iciiautH are, or would be 
but for a apeciul coranict, Liable to pay rent. 

A mortgagee ot an undivided anure iu joint pro- 
perty, alleging injury to ms interest h> the collusive 
cuuduoi oi his mortgagor iu partition procuediiigs, 
can claim his remedy uy rt^gular suit m the civil 
Courts. A dispute of this character does not come 
witnm the functions ol a rtoveuue Uitici^r dealing 
wutii a partition under the Iiuiid nevciiue act. 
F H Thakak i>as r. fsuuTAN jSakusu, Z t*. K. jh18 
iiifiv. d f'. W. K. i9i0 flJ^v. 405 

— DuU 7 

■ — — touit for /OD 

4 , whcltter re(iuii’oe to tfein uu’Uin>g, 

The laAf does not require writing to complete a 
partition which has already been effected Uy 

l>uchas. N iTAnxuA r. 'lULsihAM 854 

P^trCitlon MCt (IV of 1893). 8. 4. ante' 

. unaer, ivnetner aevree — **o’oai-c”, wneiner inctmiefi 
AifjfCUate Vourl — /L^tpiicatien midvr s. •*, wtiea to oc 
nMoe — ''Dtot'UiUy /touso,’’ ineuamg o/. 

. An order made iiiiuer section 4 ot me f’arlitioa Act 
i the course of a suit tor partition is a decree within 
the ineuuiug oi section oivil I'roccutire v^oUu, and 
ih, ttieretfre, appealable. 

The word '‘lyouri” in section 4 of the Tartition Act 
inciudcB tne Appellate i^ourt, which like the trial 
Court IS bound to make an a}»])ropnuto urder under 
thu section upon any inenioer uf iliu lainiJy, wiio is a 
share- tmlder, under taking to buy the anui-e of the 
transxoi'ec. 

An application liy a member of a family, wlio is a 
share-holder in the" lumily dwediiig houae uolongiug 
to the family I uiiuur section 4 oi the x'ariiiioiiMCt need 
not necessarily be made upon iiio institution of the 
suit lor pai'tition by a trauaieree ol a snare iu me 
liousui but may be pustpunud till alter the 
preiimiiiai'y decree. Tne operation of suction 4 
oxtends to the appellate stage of tne suit. 

The word "dwelling house ’ in connection with its 
conveyance on partition generally means not only 
the house itseli, but also the land and uppurieuauoes 
which are ordiuariiy and reasonably lieceasary tur its 

'%0 TJUM JklildMAA iSllAhUal V. AUsUaB 
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eaieyineutL _ 

Cha^dba Koi^ V‘« >V. M. Old 

partnership 

, suit for dissolution of 


31,85 

72/ 


Patna Hlah Court, ivhelhor hound by vmo of 

Calcutta Utiffi Court, 

In cases falling under clause 6 of Article 182 of the 
Limitation Act iJie Patna High Court is bound to 
accept the view of the Calcutta High Court, inas- 
much as it is on this view that Pleaders have been 
caiiiulating limitation in making applications for 
execution. It would not be fair to turn round 
suddenly and say iliat the view of the Calcutta 
High uoiirt is wrong. Pat Khot»a HukhsH r. 
llAllAbUB ALI, Viyio) I'aT. IdU; 3 P. L. J. 286; 

W. 334 203 

Penal Code (Act XLV of I860), ss. 2 1 

lOl TuuLtc eervunt*, meaning oj -^Quarter 
MuiiHfrscterk, wnetlier public servaht-'Takiug illegal 
y ratification in regt^eet oj official act -Offence. 

The meie fact that a pe.soii is in the payor 
service of liov riimeut is not enough to coristituto 
hull u public servaiil within tlie meaning oi 
seirtioiL 31, ninthly, ol the Peiml t ode. He 
also be an "oincer*' i r , holder of some oftico. rne 
office may Ik? r>f dignity mid importance or it may 
be hiiiii bio, blit whatever its iiatun?, it is osseiitial 
that the pm'oon hoUting tlio office slioiild have in 
sonic dcgit>e tlelogniod to him certain t unctions of 
Govern III cut. 

A ljuarter Master’s dork merely as such is not 
nocessaiily a public servant witiiin the meaning of 
section a 1 of the Penal Code, but a person who is 
otherwise an officer in the jiay or service of Govern- 
nieiit, does not lose Jiis status as a public servant if, 
Willie still SUCH an olffccr, he is employed as a 
(Jiiarter Master s clerk. 

For tlio purposes of section 161 of the renal 
Code, it is not necessary that at the time of the 
bribe-taking tne accused person should be actually 
discharging the Iuuciioiih which constitute him a 
public servant; it is suiticient that he is a public 
servant and lus act falls under one of the three 
clauses sp«*ciiied m the section. P aiiAb ciiiAii r. 
IfiMi'KauK, ly L. J. *86; i8 P. K. 1918 
W. K. xy.8i.Ji ISO 

S. 71 2/0 

— — SS. /5, 379— Hfwd theft - Henteiice^Fre- 

iwtis convict EnHanccd punighment, principles 
governing, 

Thore is no hard und fast rule that a sentence of 
two y ears' rigorous luiprisoiiinent must be passed iu 
all caitio and boat theit cases, without regard to 
the value and utility of the stolen property, the 
yoiitii «.f the licensed, his previous character, or 
any' other uu’oaiiistanccs tlmt may justly^ betaken 
into cuusidoratiuii iii passing sontenee. Laoh case 
should be considereu on its merits, and, if oxtonuating 
circumsiauces appear to exist, the seiitouce should 
bo muuihed aueordingly. A sentence should never 
bo heavier thsu is necessary to deter the criminal 
from cuiiiuiiitiug the offence again. ^ 

In me case of men with previous convictions, 
logard should bo hud to their career and to the 
time tiiat has elapsed between the convictions passed 
upon thcin. &>eetions 7c, Indian Penal Gi^e, and 
334, v^riiniual Pi-oeodure Gode, were not intended 
for tlie purpose of automatically enhancing by a 
kind Ol geometrical progression the sentence to be 
passed alter a previous conviction, Tne reason for 
pasdiug a more severe sentence in the ^case^ of a 
criminal witn a previous conviction is primarily Iq 
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Penal Code— oontd. 


Penal Code —oontd. 


protect society from the prodations and offonoes 
committed by an habitual rosrue, who has shown no 
sijfns of repontanco. A Magistruto nr Judge should 
make some enquiry into the repute and antecedent 
behaviour of a man whom he pro^>o 808 to sentence 
severely. L B Po Ntein r. Emperor, L. B R. 
187i iOCr L..T fiS6 847 

.. 88. 90. 360f 363 -tCidnapping from 

BnH**h India '--‘Confteni of 'person Icidnapped — OJfetice, 
A person who kidnaps a girl over twelve years of 
age from British India with her consent is not 
guilty of an offonco under section B60 of the renal 
Code. B Haribhai Dada v Empkrou, 20 Bom. f*. R. 
372: 19 Cii. L. J 506 

SS> 96, 99 ^Private defence ^ right of-^ 

Complainant prouotciiig fight and receiving rnjurien—-^ 
Offence, 

An attacdiing party wont to the house of the 
judgment-debtor anti hognii looking for the property 
when 8 assaulted them. The consequence was a fight 
in which 8. received slight injuries: 

Held, that as the fight was provoked by 8 and no 
very grievous injuries were inflicted upon him, the 
attaching party could not bo said to have exceeded 
their right of private defence and were, tlieref'^^re, 
not guilty of any offence. P Devi Das v. Emperor, 
20 P. W. R. 1918 Or.; 36 l\ L. R. 1918 Or,; 19 Cr 
j. «36 683 

8. 99 683 

8.161 150 

8. 186 — Ohstructhig puhlir sveeanf in dis» 

charge of pithlic function— Written order, whether 
must be nhoivn to accuHed. 

In order to constitute an offence under section '86 
of the Penal Code, it is not necessary to prove that 
the written order under which tho public servant 
was acting was aotuallv shown fn the accused. It 
is enough if it is found that tho public servant had 
tho order w ith him and could show it to anybody 
who wanted to see tho same or question his 
authority. O Tribhawan v, E.\iperor, 5 O. L. J ' 
I9Cb. L. J. «" 833 

S. 193 147, 507 

8.211 515 

8. 218 270 

S. 302 497 

S. 302- -Hurder — Sentence'^ Youth of 


offender, consideration of. 

Ordinarily you’h is in itself an extenuating circum- 
stanco in murder cases as in other criminal cases. 
Cases of extreme dei ravity do occur in which the 
y oath of the accused may nob be a sufiioioiit reason 
for imposing the lesser sentence. But the youth of 
the oriiniiial is a ciroumstance which should always 
be taken into account by Ses ions Courts in exorcising 
tho discretion vested in them by section 30 i of the 
Indian Penal Code L B Chit Tha v, Empbror, 9 
L. B. R. 165; 19 Cr. L, J 648 840 

8. 336 —Rash or negligent act endangering 

human life -Driving motor car ivithout spectjcles — 
Offence. 

It is a rash or negligent act for a person to drive 
a motor car without wearing spectacles if his 
eyesight is really defective. But an omission to 
wear spoctaclcB at the time of driving the car in 
every case where a driver may properly use spec- 
tacles would not necessarilv render the driver liable 


under section 386 of the Penal Code. It must 
depend upon the nature of the defect in the eye-sight 
and the necessity for using spootaolos in each case. 

A licensed driver, who was required by his 
license to wear spectacles when driving a car, was 
found driving without spectacles. It was found that 
the dofpot in his oyosight w^as not very great, and 
that it would not appreciably interfere w’ith his 
officioncy up a driver even though lie drove without 
Bpec:taclo.s: 

Held, that ho was not guilty of an offeiico under 
section 336 of the Penal Code. B Abas Mirza v. 
Emperor, Bom L. R. 375; 19 Cr. L. J. CCS 50^^ 

8.341 261 

S. 352 517 

SS. 360, 363 506 

^ 88. 366, 494, 498 — Abduction of 

married woman — **Mnrry*\ meaning of. 

Section 368 of the Penal Code applies to tho case 
of the abduction of a married woman. The word 
“marry" in this section has the same meaning as 

it has in section 494 of the Code, t. e„ the 

going through a form of marriage, whether the 
marriage should prove in fact legal and valid or 
illegal and invHlid. C Taher Khan r EmpeboBi 27 
C. L. J. 436; 22 C. VV. N. 696; 19 Cr. h. J. 640; 45 
G. 641 ^8 

Si 366 — Kidnapping from lawful guardian. 

ship — Offence, essentials of 

A girl, under IH years of age, was sent by her 
father to tako food to tho bullocks, when on her way 
she was persuaded by the acci^uflod to accompany him. 
The latter cut off her hair and dressed her up in 
Iwy’s clothes and lived with her for some time: 

Held, that tho accused was guilty of the offence 
of abduction under section 366 of the Penal Code 
with the intent that tho girl might be compelled to 
marry against her will or forced or seduced to illicit 
intercourse. A Hab Kesh v, Empbror, 16 A L. J. 


446; 19 ( It. 1.. J. «<45 

837 

8. 379 

847 

8. 3<’0 

513 

S. 420 

993 

8.447 

261 

— Si 447— 

■PoKtettion necessary to 

he defermint^d. 


Fora conviction under section 447 of the Penal 
Code the finding on the point as to who was in 
posseasionof the land in dispute is nooe8B«»ry. 

Where a person enters upon land, not with the object 
of intimidating, annoying or insulting the complainant, 
but in the bona fide assertion of his own right to 
remain on the land till he is ejected therefrom in 
aoco« dance with law, he is not guilty of an offence 
under section 447 of the Penal Code. Pat Jaoan 

Dr BET V Emperor, 19 b. L. J. 629 677 

SS* 4S7i 380— CriwinflZ Tribee Act (IJl 

o/19l 6. 23 — Lurking house.treepaea -Theft — Walh^ 
ing into oven house and stealing articles therefrom— 
Offence — Sentence. 

Accused, wlio was a member of a criminal tribe 
and had been twice previously convicted of daooity 
finding the door of n house open, walked in and pro- 
ceeded to steal certain articles therefrom He 
removed' some of the articles preparatory to taking 
them away, but before he actually got away the 
alarm was given and he was caught; 
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Penal Code- coiieUl. 


Possession - condd. 


Held, that the accused was not ffuilty of lurking 
honse>trespasB under section 4S7 of the Penal Code 
so as to be liable to enhanced punishment under 
section 23 of the Criminal Tribes Act. A Buaowasa 
V. Emprbor. 16 a. L. J ■ !W<3: 1 9 Cr. L. J. 609 513 

ss. 465, 467 641 

8S.4M,m 688 

S. 499, Excep. 9 — Dejamaiion — State* 

meniy rele'i^dnty hy party to smt — Privilege— Malice. 
A ata*«ment made by a jiarty to a suit in giMMl 
faith and for the protection of hie interests, and 
whiob is relevant to the matter in issue, falls under 
eiception 9 of section 499 of the Penal Code and is 
privileged. In order to take such a statement out 
of the exception, express malice must be iiroved, N 

Baua V, Baiut, 19 Cr L. J. 6-11 833 

■ , — S. SOO — DefniiwUon — IJmng ohneene and 

iuftnltiiig language in respect nf romplainant— Offence', 
After an altercation between the parties was over, 
the accused addressing third persons used language 
of an obscene and insulting nature in rcsp(‘ot of the 
complainant, a respectable Mukhtar: 

Hddy that the words were calculated to harm tJie 
reputation of the complainant and that the accused 
was, therefore, guilty of an ofifeneo under section 500 
of the Penal Code. 

Obiter diefam.— There is some authority for the 
jiroposition that words pt'hna facie defamatory used 
in a street quarrel should be regarded as mere vulgar 
almso and that their ntteranoe under such circum- 
statices does not necessarily suggest an intention to 
harm the reputation of the person to whom they are 
applied A Raja Ram Sinoh r. Emprror, 16 A, b. J. 

miOCR L. .1.669 1005 

.-.^-8.504 517 

S.504- [nsiilt with intention to provoke 

breach of penee^ Barr infer — Privilege. 

An intentional insult w'ith intent to provoke 
a breach df the peace is an offence more cognate to 
the offence of assault than to the offence of 
defamation. A Barrister oannot claim privilege 
in the case of an assault, nor can he claim any 
privilege if his conduct is calculated to provoke an 
assault. N Tikbkar r. Piaukylai., 19 Cr. L. J. 666 

1002 

Pensions Act (XXIII of 1871)9 St4»— 

Bttft far deelardtion of oumership in respect of share in 
vatan, maintainability of - Certificate of Collectory 
necestityaf, , 

A sntt for a declaration that the plaintiff is the 
owner' of a certain share in n kulkarni vatan falls 
within the purview of section 4 of the Pensions Act 
and is net maintainable without the f’ollectnr’s 
oertifioate. B Balkrishna Sumuhaji Uhate v, 
DattatbaYA MAHAUifiV GhAtk, 20 Bom. L. R. 32.5; 42 

B. S80 

f]^0||C||n|f89 standard of, in India. 

In this cohhtry a veir high standard of pleadings 
cannot be expected. C Naja Mia v. Abdul Ka^b 

O 


Possssslont suit for— Boundary dispute— Burden 
of Appeal— .ippellate Court dissatisfied with 

total enquiry-^Procedure. 

Whore the defendant in a suit for recovery of 
possession of Inbd, even whew the question is • 
question of bouudftries clearly shown, is found to hUTe 


been in actual poBseBsioii of the dieputed area, the 
burden will ho on the plaintiff to establish his title. 

An Appellate Court is not bound in law to direct 
a fresh local investigation even whore it is dissiitis- 
ffod with the map and report of the Commisaiouer, 
appointed by the trial Court for a local enquiry. In 
such a case though it is open to the Appellate C ourt 
to send back the case for further enquiry, it does 
not. commit any error of law if it decides the chsc 
on tbc evidence before it. Wliether the decision thus 
arrived at is right or wrong (on questions of fact) is 
a question into which the High Court cannot enter 
ill second apiieal. C Manindra Ciianpr.a Nandi r. 
SARAHiMU- Ray, 27 O. L. J. 599 408 

■■ -‘-'—y raltic of -Adverse possession of co-owner. 

The possession of one co-owner even ovoi* tin* 
whole co-]>arcenary, is not puma fnciv adverse to the 
other co-owners. 

Though a certain lease may bo inadmissible in proof 
of its terms, it may still be used to prove the relation- 
ship of landlord and tenant. N Rauhoba l\ Pal hob a 

^ 217 

Pl*6*"0nfiP'tlOn — Land on outskirt of town includ- 
ed in Municipal limits for certain purposes, whether 
becomes part of toivn—^'Choner**, who is. 

The mere fact that for certain reasons the Local 
Government has seen fit to include a part of the 
Premgarh estate within the Municipal limits of 
Hoshiaipur city, does not necessarily mean that the 
locality in question has become a ])art of the town 
for purposes of pre-emption. Although the site in 
dispute is situate between the Hoshiarpur city and 
the railway station, and shops have sprung up in 
the vicinity, it cannot he said that the town has 
extended so far. 

Where a person buys agricultural land assessed to 
revenue and liecomes one of the Ihewatdars, he must 
lie regarded as no owner of the estate for purposes of 
pre-emption, no matter whether the area he buys 
is small and whether he pays only a few anuas as 
revenue: and he does not cease to ho such owner 
merely because he walls off the land, and stores 
iron thereon. P Salamat Rai r. Kansiii Ram, 30 P, 
L. B. 1918; 106 P. W. B. 1918 887 

^ right of , how can be defeated’^ Praudnlent 

form of transaction, effect of— Mortgage to one brother 
— Sale o) equity of redemption to another brother, 
effect of. 

Persons are entitled to defeat the operation of the 
law of pre-emption if they can do so by legitimate 
means, but it is not permissible to throw^ a trans- 
action of transfer into a fraudulent form for the 
jiurjioBo of avoiding a claim for pre-empiioti. 

Where a property was mortgaged with posseBsion 
for a long term to* one of tw'o brothers forming a 
joint family and the mortgage was followed by a 
sale of the equity of redemption in favour of the 
other brother; 

Held, that tliore was really only one transaction, 
thrown into a fraudulent and deceptive form, to 
effect a complete sale, so that pre-emption of the 
property oould be allowed regardless of the mort. 
ago created on the same. O Bam Dut Sinoh t\ 
Balkaeam SiNon^ 6 O. h. . 1 . 87 23 1 
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Presidency Towns Insolvency Act 
(111 of 1909), s. 17 ’—Secured creditor ^ Ruit 

by, to realUe aecwrity — Leave of 6’oftr/, whether 
•necemary. 

A sociircd creditor of an insolvent can bring 
a suit to realise his securities without the leave 
of tho Coiu’t under section 17 of tho Prosidoiicy 
Towns Insolvency Act. L B Badri Das v. <^hrtty 
Firm of O. A. M . K. 918 

Press and Registration of Books 
Act (XXV Of ITO7), 8. Q-iicfnml of Din. 

trict Magintratcto nuthenticatv deeJarat ton — ProcretU 
ingSf whether judicial - lieviiiion — High Courts jHarvr 
of interference of, 

A District Magistrate, in i.etintr or purporting to 
act under section 6 of Act XXV of 18G7) cannot bo 
said to (’xerciso jurisdiction as a Conn, Criminal or 
Civil, nor can his proceedings bo said to be in any 
sense jndiciai. 

Where, therefore, a District Magistrate refused to 
authonticafe :i declaration under s(?ction 6 of the 
Act: 

UeUl, that the proceodtngs of the Magistmte 
wore purely ministerial and the Chief Court had no 
power to * interfere with his proceedings P 
Ahad Shah v. Empkror, 19 Cu. I*. J. 621; 27 P. W. H. 
1918 Cu.; 21 V. U. 1919 Cr. 525 

Presumption 1 86, 2 1 7 

— Evidence ill relndtal of presumption, con. 

sidcration of 916 

— of lout grant. 

The presumption of a lost grant is one which may 
be made in India as well as in England. The pro. 
sumption arises out of the strong desire of the 
Oonits to find a legal origin for an ancient and 
unintf rrupted user. Tho presumption may l)o 
rebutted like other prcsumplions. It also requires 
certain conditions and one is that the riglit could 
have been tho subject of a grant. B Janardan 
C iANGKSH KHA»>n.KAR r. Ravji Bhika.u Kondkar, >0 
Bom. h R 398 448 

Principal and Aarent— Accounts, ^^uit. 

of moneys m. trusted to agent 430 

■■ ■ ■ ■' ' Agents authority of limit tf —liurdcn of proof. 

In a case where the question is wliether a particu- 
lar act was or was not within the scope of an ageni’s 
employment, the burden of proving the limit oi the 
agent's authority is on the j»rincipal, inasmuch as the 
character of the authority is a matter specially 
within the knowledge of the latter, L B Bruck, D. 
M. r. KvawZin 822 

— Fraud of ayent^ Unhility of } rinciiKil foi — 
Static Master iesuiug vvceiidfor uon-existent goods, 
v'hether acting irithin mtpe of his authority— tin it way 
Cimpany, Uahility of. 

A principal is liable for tlie fraud of his agent 
acting within the scope of his authority, whether 
the fraud is committed for the benefit of the priuci- 
pal or for tho benefit of the agent. 

A railway employee, however, cannot be said to 
act within the soope of his authority or in the course 
of his employment when ho treats as brought for 
despatch that which is non-existent. 

A Station Master fraudulently issued a Railway 
reoeijit which purported to show that a certain con- 
signment of rice had been delivered at a certain 
station for despatch to another station, whereaB no 


Principal and Aarent- conoid. 

such consignment had been delivered for despatch 
at all: 

Held, that the Railway Company was not liable for 
tho fraud of tho Station Master, inasmuch as the 
latler could not bo said to have been acting wdthin 
the scope of his authority or in the course of his 
employment. N Hukvmcrani) v, Bengal Nagpur 
Railway Co. BS6 

Pro bate f delay in taling, consequences oj. 

Although a W ill propounded a long time after the 
death of the testator must give rise to a case in 
which the Com t is bound to scriitinize the evidence 
very carefully, there is no rule of the law of evi- 
dence that a Will propounded so late, is incapable of 
lioing proved. 

Where an application for Probate of a Will was 
made 17 years after the death of the testatri.x 
who was an illiterate Hindu lady. 

Held, that the prior histoiy of the case was not 
unworthy of consiileration and that the case domand- 
ed a cart»fnl investigation by the Court. C Benodixi 
Dkuva V. Hridoy Nath Chosaf., 22 C. W. N. 424 

187 

, revocation of — Legatei under earlier Will, 

haniK standi of, 

A legatee, whoso interest under a Will has been 
considerably cut down by an alleged Will said to 
have lieen aiibsoquently executed by the testator 
revoking the earlier one, has locus standi to apply 
for the revocation of tho Probate of the later 
W ill on the ground of non- .service of citation, even 
before he has obtained Probate of t he earlier W ill. 
C Draucaih Dasya r. IUjkumari Dasya, 22 C. W, 
N. fi«* 760 

Probate and Administration Act 
(V of 188 1 ), S8. 8, 9, OS-Prohate gmtiled 

to some executors without riiuiion upon others— 
liemedy of other executors — Executors not liable to 
render accounts under Will, whether exempt from 
e.ihibitiinj accounts to Court. 

Where Probate has been granted to some of the 
executors appointed by a Will without citation uptm 
the others calling upon thorn to accept or renounce 
their executorships, section 9 of tho Probate and 
Administration Act becomes applicable to the case 
and tho other executors can, on application for Pro- 
bate, obtain it unless they are debarred under section 
8 of the Act. 

A provision in a Will that the executors shall not 
be liable to render accounts does not exempt them 
fi-om the oliligation of exhibiting to the Court of 
Probate the account of the estate required by section 
98 of the IVoluite and Administration Act. But the 
Proliate Court in such a case has no concern with 
the accounts of nuiiiagcmont by tho executors. C 

Pkaih Lal Das v. Bkpin Bkhari Das 336 

s. 23 — Leiters of AdministmtiuNf grant of 

— H i va 1 appl irants — Procedure, 

Whore rival applicants apply for Letters of 
Administration one of wliom is ndniittedly entitled 
to a share in the estate under section 23 of the 
Probate and Administration Act and the status of 
the others is disputed, tho Court should grant Letters 
of Administration to the heir whoso status is 
admitted. L B Shwe Yin v. Ma On, 9 L. B. B. 
174 S3S 
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Probate and AdmiAlstratlon Act - 

coiicUl. 


- 3 , 23 - Ij^ifers of fuhninisfrntion^ gvniif of 
Sisier find ndnpir.d daughter, ronfcsl hctiveen Pro- 
cedure. 


W)ier (5 tfio fall sister and an alleged adopted 
dauclitor of the doceasoil wliose adoption was dis. 
piitod applied for Letters of Adininisirati.m to iho 
estate of the deceased: 


Held that inasmuch na in the event of the adoption 
heino* established the sister wotild not imdor tlie 
Buddhist Law^ bo entitled to any share in the estate, 
the Court would be justilied in proin*/ into the ques- 
tion of adoption. L B Auno Ma Khaimi r. Ma An 

Bon, 0 L. B. R. »63; 11 Run. I*. T. m 737 


— - SS« 62» S5— App/h-ottoii for Letters of 

Administration with Will anne,ved, natnre. of— Duty 
of Court - Courfy whether van refuse Letters. 

An application for Letters of Adniinistratiori wdth 
the Will aniioxed stands on tlio same footiiij^ as an 
application for Probate, and the Court is luiniid tfi 
ffimiit the Letters unless it finds that tin? Will was not 
executed bv the testator or Unit ho was not of a 
disposin^t mnid at the time of niakinir it <»r Mint the 
Will was not his own voluntuiy act . 


In an appUcatimi for Letters of Admiristratioii to 
the estate of rme D, with a copy of the Will nunexod 
it appeared that V., the husband of D, made n Will 
dedicating certain [iixiperty to a temple and directito^ 
that his widow be maintained out of his other pro- 
porty. After the death (.f A', T). applied for l.otters 
of Administration to his estate. The executors under 
the Will ap|K?ared in Court and consented to tho 
widow being granted the Letters, which were gninted 
accordingly. l>ator on D. made a Will in which she 
appointed the applicants as executors, who after her 
doath applied for Letters of A<lniii:istration witli a 
cof>y of her Will annexed. The executors under 
the Will of N. lodged caveats urging that 1). had no 


power to make a Will: 

Hold, that as it xvas proved that /). execuiod tho 
Will and as it was not contested that she was not of 
a di8po>*ing mind at the time she made it, tlie appli- 
cants wore eutitt ’dto Lotfors of .XdminisI rition with 
lumvMif iiev Will amioxod P Bauxt Mis.mi r rwiiK 

l>*KsiiAi., 1 10 I', w. a. i«i« 974 

®'fS lift 

S. 93 3^ 

S. 120 664 


Promissory note, liability of minoron 761 
Provincial Insolvency Act (Ilf of 

1907). s. 16 ^Order of adjudication, effect of — 
Suit hy undischarged insolvent after vesting order, 
maintuiiidbilitij of ’-Appeal, right of. 

After the passing of an order of adjudication 
and the vesting of the insolvent’s property in the 
Official Receiver under section 16 of Act 111 of 
lfl07, the insolvent is ipso facto divesto 1 of the 
same and can have no vested interest in the pro- 
party until after it is restored to him after aiminia- 
tralion. The insolvent cannot maintain a suit in 
respect of such property, nor has he a right of 
appeal against any decree passed in a suit institui. 
pd by him, the Ortioial Assignee alone being cooii» >- 
tent to sue for enfonnng tlie rights possessed by 


Provincial Insolvency Act— concid. 

the insolvent at tne date of adjudication. IVI 
SVBBARAVA ChETTJAK r. PAPATHI AM.MAri, 

\V. li. 2S9; 7 L. W. 516 239 

SS. 24, 26, 36, S2-(mcial Receiver, 

framing of schedule hy Enquiry, nature of - Court, 
function of, nature of, under k. 26. 

The power delegated to the Official Receiver 
under Efction 52 of Act 111 of 1907 is to frame the 
sehedulo. after an an pirte examination of the 
evidence tciiikfivd by the alleged creditors id the 
iiisolvcni and ho does not decide judicially or 
tinally uixni t?ontested claiuiK His entering a 
crediror’s name in the schodule does not ]»ro vent the 
Court from entertaining applications under sections 
26 auil 36. . , 

The juDvisions of section 26 oonbemplate a judicial 
enquiry. M Moini>KKv Kaoirshaw Mak.\ikar r. 
OKKICUI. Rkceivkb, Tisnevki.i.y, 41 M. .^0 67 

SS. 26, 36 67 

s. 36- ■Jurisdielion of insol reneg Court to 

deride elniois based on transfers made more than two 
years before adjadivation. 

Cnder tlio Provincial Insolvency Act the liisol. 
vciicy Court has no jurisdiction Hnally to decide 
claims !«> the insolvent’s properties based on transfers 
made by the insolvent inori* than two y ear. «i before 
lbs ndjiidieution. C Amina Kii.\TlJN r. Na^R 
CiiANPRA Vkh Cnowniiuuv ISO 

S.43 (2) (b)- Fraudulent concealment of 

per, pert y Proceedings under s, 4', nature aj Charge, 
framing of, whether neeessnry. 

In a proceeding under section 43 (2) of the Pro- 
vincial Insolveni y Act it is not essential that there 
shmild be « dtffiiiite cliarge, finding and a conviction 
as a foundation fora sentence under the said pro. 
visions. All that the laiv requires is that the princi- 
ples underlying a criminal trial should be observed 
in esBeutiaU. 

Where an insolvent who was lan’iig proceeded 
against under section 43 (*4) (5' of the Provincial 
Insolvency Act was informed <»f the nature of the 
proceedings, tho f)ffence wdth which he was charged 
and of its conseqiience.s: 

that the essentials of a criminal trial weie 
Cf Jill plied with. N Oanpatv i*. OniMfCA.Tt, 19 ^ 

J.627 "5 

_ s. 52 

Provi nclal Smal I Causes Cou rts Act 

(IX of IM7), s. 23 — Transjer of suit of 
Small Cause Court nature to ordinary Jurisdiction 
Munsif’- Appeal 

A suit for the recovery of damages for the appro, 
priation of a jack tree was instituted by a landlord 
against his tecimt on the Small ( uiise Court side 
of a Munsifs Court invested with Small Cause 
Court jurisdiction. The Muiisif transferred the suit 
to his ordinary jurisdiction, on the ground that it 
involved quest ions of custom and title to immoveablo 
property, and after taking evidence under the 
ordinary procedure made a decree in favour of tho 
plaintiff. On a])poal an objoclion was taken that as 
the suit was triable by a Court of Sraajl Causers 
tho appeal was incompetent. This objection was 

ovorruled: , . . . , « 

Held, that though the procedure winch tlio Mnnsif 
followed in transferring tho suit to his ordinary 
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Provincial Small Causes Courts 

Act -contd. 

jurisdiction was not Htrictly in conformity with the 
language of section 23 of the I ruvincial Small 
Causes Courts Act, yet his onlor of traiinfcr might lie 
regarded as an order made under sci-tioii of 
tho Act, so that his decision was a decision by a 
Court having jurisdiction to dc tern li no questions of 
title and was, therefore, open to apiieal. C 
AnIIAYESWARI JDKUI V llATL SlIlKKU 64S 

Sch. Ill Art. 8- Suit ayainal parinev 

for share o) rent, -whether suit for rent^-^Jni isdidion 
of Small Cause Court. 

Uefendant, in cousidoratioii of lioiug admicted as a 
partner in thu plaiiititi’s tenancy, agreed to pay tuthc 
latter a certain sum as his estimated share of the 
rent of the holaing: 

held, that tho pa} niout was not rent within the 
iiieaiiing of .Article h, ^iuhedule il, of the Provincial 
Small uaiiBfs Courts Act, so that a suit for its 
recovery was cognizable by a Court of Small Causes. 
A Kam Nath v. Skkhdak Singh, id A. L. .1. 40 

A. 61 323 

Arl. 13. 

A suit to recover an amount alleged to be duo to a 
hereditary arckaka of a temple as tho dues ot lus 
ottico falls under Aiticle 13 of the bchedulo to the 
Prorincial Small Causes Courts Act. 

If any [lortioii of a claim is not cognizable by 
a Small Cause Court, tlic whole claim should be 
brought in the regular tJourt. IV1 liiiAiunwAJA Muda- 
LUR r. AKUNACHALLA (lUKl’KKAL, 2d M. L T. 2o»; 7 

L. W. 6a4 414 

Art. 35, e fleet of amendment 

of Act y of 1014 upon I I 

- as amended by Act VI 

of 1914, Sen. li, Mri. ci. (ii) 

— fur value oj paddy tvrongjuUy amt jvretOty 
taken away, whether coynisabfe by ornaU Cause ijourt, 
A suit to rocov'er the value of paddy allogea to 
liave been forcibly, wrongfully and maliciously cut 
and taken away by tho defendant from the ])ob- 
session of the plaintifl: is not cognisable by a 
Couft of l;iniall Causes. C Calu ISaiujak u. Ouedali 
Mkiuua Id 

Art. 41 — Decree for mainten- 

ance against three brothers making one oJ them ej^^res- 
sly liable for wnote amount Augment by avjenduni 
made liable Suit to enjvrce coutnbuUou, nhelher 
cognisaoie by Small Cause Court — Jurisd^ctiou, 

A Hindu widow sued the brut hors of her deceased 
husband for mainieuaiice and obtained a decx*ew. 

For certain reasons the decree made one of ttic 
dolonuaiits CAprossly liable for the whole amount 
of the decree. 'Ihe latter ma .o payments under 

tho decree and then suea the other defendants lor 
outribiitioii: 

Held, that under the peculiar ciicumstaucvs of the 
case tiie fact of his haviug uiado payments under 
the decree gove rise to an equity in lavonr of the 
plaiutiif as iigamst tlie deteiioaiits, but that never- 
theless the suit as brought cuulu nut be treated as 
a suit for contribution within the meaning of Ai ticlo 
41 of boheduie U ut ihe iroviuciai buiuli Cauoes 
Courts Aot, and was not, therelore, excluded from 
th« cognisance of a Court of bmall causes. 


Provincial Small Causes Courts 

Act — conoid. 

Per Walsh, /. — It is only suits for contribution 
of a peculiar aua special character which are 
included in tho excmpiiou contained in Article 41 
of bchcdiile II of tho Provincial bmall Causes 
Courts Act, aud a litigant who wants to bring 
himself within tho exemption must clearly establish 
that hiB suit in every respect complies with the very 
precise definition contained in tho Article. A 
Ant Kam v. Mithan Lal, 16 A. L. J. 44; 40 A. lh«5 

560 

Public pa.th - Encroachment, suit for removal •/, 
by private person-- Special dumaye, proof of. 
bfxociul damage for obstruction of a highway 
has tu be established in a case for the removal of 
an encroachment on the highway. N Chaim u v. 

Mambodii 894 

Punjab Alienation of Land Act (Xlll 
ot I9c0ti S. lO — iloiiguge — Cuiuiitton upetat- 
ing byway oj conditional sale, legality of — Mortgagor 
not member of agricultural tribe, effect oj. 

The language of section 10 of the Punjab Alieuatien 
cjf Laud Act is wide enough to include every mort- 
gage which contains a stipulation as to conditional 
sale, and it is absolutely immaterial whether thu 
mortgagor is or is not a member of an agricultural 
tribe. 

A mortgiige-doed provided tliat the principfil 
money together w itli inteiesl at a certain rate shall 
be paid within one year, and that on default the 
transaction sliall bo deemed to be a sale, it was 
further stipulated that the interest shall bo payable 
from year to year, and that in the event ot non- 
payment every year the debtor shall lie liable to 
pay componiid interest. The mortgagor was disc 
pnihibited from transiorring the proiiorty until 
I’edemptioii: 

Held, i 1 ) that the covenant us lo the pa} meiifc of 
interest from year to year and as to the liability of 
the debtor to pay compound interest showed that the 
parties contemplated that interest should be pa} able 
after the expiry of tho period fixed for redemption; 

(2} that t he mortgagor’s liability to pay intci'est 
having been established, there was no cquitalde 
reason w hy lu^ siiould get the property without 
discharging his obligation, i. e., tlic mortgagor must 
pay the interest before reileiiiptiou. P .Allah IIik 
u. Fateh Din, 8l P. U. 19. b; 54 P. W. II. 191c; 27 P. 
L K 1918 101 

Punjab Land Revenue Act (XVfl of 
s. Ill 405 

Punjab municipal Act (III of I9ii), 
ss. 152, 153 — Hrothel ana house of public pro^ 
stiluiv, distinction between— Notice, necessity of, to 
constitute offence — Summary trial. 

Noofioiice can be said to be committed under 
section iod of the Punjab Municipal Act until the 
owner or tenant of the house summoned by tho 
Magistrate fails to comply w'ithiii five days with 
the Magistrate's order to discoutiuue the use 
of tho house as a brothol, and as no offence can 
be said to be committed by tho owner of a 
brotiiei at tho time when the complaint is made 
to the Magistrate, the Magistrate has nojorisdie* 
tion to hold a summary trial under section 260 of the 
Criminal Procedure Code. 
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Punjab Municipal Act-191 1 — uoncld. 

Ill view of tlic distinction ilniwii by tbo Loffis- 
uturti itat'lf in section 152 of the run jab Mnnwupnl 
Act betweni « brothel anti the house of » public 
prostitute, the latter does not beeoiue n bnithel 
Within the meaning I oil of the Municipnl 

Act merely because the owner plies the trade of a 
nrostituto therein. P Kasku r. Mathra Das, 12 P. 
W. R. 1918 CB ; 19 Ca. L. J. 44P; 55 P. L R. i918 

IIS 

Punjab Pre-emption Act (I of 
1913), as. 19, 20 ^Notice to pre-emptor not 

specifying property to be sold or its prices tctuiiher 
vMl-^Otnission of pre-emptor to reply to n Mce^ 
Suit, ivhetfier inaintaiiiable. 

In a suit for possession by pre-emption, it uppeunsd 
that the vendor on the 12th June i9l3 applied to the 
Court stating that he proposed to sell certain property 
and praying that action be taken aiiilcr section 19 
of the Punjab Pi'e-eiiiption Act and notices issued to 
the persons entitled to pre-empt. The Court issued 
the notices, but in those notices there was no mention 
of the actual property to be sold or of the price at 
which it wa.s to be sold. Tho notices were served 
oil the 16th June 19 >3 and tho Ist of July was fixed 
for the appearance in Court of the persons to whom 
they were issued. On that date plaintiff aptioared 
and protested that the notice imd not given him all 
the requisite information . Thereupon the Court 
handed over to him for perusal the original appiicv.- 
lion of the vendor and on the same day ho tiled 
certain pleas with J*ogurd to th(^ ])ricc, etc. 
'fho hearing was adjourned to the 2 1st of July and on 
that date to the lltli of August, when a further post- 
ponomeiit to tho 12th of November was ordered. On 
that date the Court recorded an order to the effect 
that none of the parties was presout, that the? three 
months’ limitation had expired and that tho proceed- 
inga should, therefore, be tiled. On the 9tli June 1914 
the vendor sold the land and the plaintiff institut- 
ed Ills suit on the 8th June 1915: 

Heldt (1) that under the circumstances there 
sutficiont notice of tho sale given to the plaintiff 
within the meaning and for the purposes of seidion 
10 of the Pre-emption Act but that on the other 
hand the plaintiff had failed to prove that he hud 
complied with the ptovisions of section 20; 

(^2) that the right of pre-emption had been extin- 
guished before the suit was instituted and tlie plaint- 
iff was, therefore, not entitled to any relief. P Jksa 
Bam V. Mkhr Ciund, 104 P. W. B. 1018 935 

Punjab Tenancy Act (XVI of 1887), 

3 , I ^^Appraisement proceedings — Consent of land^ 
lord or tenant, whether necessary — Refusal of tenant 
to accept appraisement, effect of— Omission of Revenue 
Officer to vary or confirm appraiarment — Financial 
Commissioner' 8 Standing Order No, 2, pira. 12, object 

of. 

The conicnt of neither landlord nor tenant is 
nocessary for the validity of appiiiinement pro- 
coedingB under Chapter II of the Punjab Tenancy 
Aet. 

The refasaf by a tenant to accept the result of 
an appraiseinent is not an adequate reason for 
deolininff to confirm it under section 10 (2) of 
the Punjab Tenenoy Act. 


[1918 

Punjab Tenancy Act— ooucid. 

The failure by a Revenue Ofiioer to give effect 
to the diixietiou (miitaiiicd in section 19 (2; of 
the Punjab Tenancy Act, whicli requires him to 
make an order cither coiifirtning or varying an 
appraisement, does not affect the adinissibiliiy or 
the viiliie of the evidence cuiitaiiicd in the appraise- 
ment record. 

In suits for the value of produce rents there is 
no conclusive presiiiiiptioii that produce calculated 
according to the financial Cominissiuiier’s instruc* 
tions ill paragraph 12 in Standing Order No 2 is 
the actual pi^uce of the particular land in the 
particular harvest in suit. 

'I’he object of the cxeciiiivo instructions there 
given is to provide the Revenue Courts with a 
means of calctilaii rig the probable produce and its 
pfohable soiling value, fioin the records of crop 
inspection, the Sctilcment Officer's estimate of 
a\’erago outturns and other uvailable sources, in 
those cases in which roliablo evidence of the 
actual produce and actual selling price is not 
available. F. C* P Mulk Shah r. Nathit, 4 P. R. 
1918 Rev; 1 P W. E. 1918 Rev. 980 

8. 59 800 

— — — 8* 59 -^Occu pa ncy rights^ ,<uccessiunlo — Bur- 
tfen of proof Settle nu'nt record^ entry in— Presump- 
tion of correctness. 

M, son of K. cluinK'd possession of certain occu- 
pancy laud on the ground that he was the heir of 
one It appearod that in the Summary Sottlement 
of 1853 one k, was entered us an asami of corlaiii 
land in the same village, but K's tiaino did not appear 
in the Regular Settlement of 1860 and 8., the uncle of 
the plaintiff, w'us found to be in possession of certain 
land which ho stated he had reclaimed from hanjur 
within the previous 15 years and was granted occu- 
pancy rights therein. On the death of 8. the land 
w'as mutated in tin* nnine of iiis widow, the landlord 
uUow'iug her to remain in possession for her lifetime: 

ife/i, (1) that iuaRiiiiich as it was not proved that 
the land entered in the name of 8, was the Hatne as 
that entered in the name of K., it could not be pi'csum- 
.3d ZKt be tho sanio; 

(2) that a presumption of corroctticss attached to 
the entry in the Kegular Settlement of i860 and that 
8. having at that time been declared as having per- 
Honally acquired occupancy rights in the land in suit, 
IT. having had no part or share in bringing the land 
under cultivation, the }da{iitiff*B suit was not main- 
tainable; 

(3) that pi'esuinptioii could nut take tho place*ot 

positive proof. P Katat Muhammad v. Mahmud, 
107 P, W. R. 1918 938 

’ 8m 59— (><Twp^mcy tenancy ’-Joint tenants— 

8uivivorhhip, right of— Tenants recorded as having 
defined shares, effect of. 

The right of a landlord to claim the extinction 
of an occupancy right when there are j dnt tenants 
docs not arise on tho death of one of them, as they 
cnlloctively constitute a single tenant and the right 
coiitimies to exist in the survivor or survivors. 

Tho fact that the occupancy tenants axe recorded 
as having defined shares in the tenancy does not 
make any difforenoe and does not affeot the right of 
survivorship. P UoMi v, Munbhi, 96 P. W. R. 1018 

574 
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Railways Act (ix of 1890). ss. 108. 
121, 128. 131. 

Plaintiff was tiavelliiif' in ono of the defendant 
Company’s trains. The compartment occupied by the 
plaintiff was jn'oatly overcrowded to the incon- 
venience and discomfort of the occupants. After 
ineffectual efforts to obtain assistance from the 
guard or the station master at a station, the plaintiff 
stopped the train by pulling tbo communication 
chain. Thereupon the driver and the guard got down 
from the train, the driver pulled the plaintiff out of 
the compartment and cuffed and slapped him, the 
guard assisting in this assault. The plaintiff sued 
th »3 defendant Company for damages for the assault 
committed on the plaintiff by the Company’s servants: 

Heldj that the offence of pulling the communi- 
catiem chain without reasonable and sufficient canso 
was one in respect of which the Company itself had 
no power of arrest and that, thorofore, the assault 
oommittod by its servants v\'a8 outside the scope of 
their authority and the course of their employment and 
the Company was not liable therefor. B Girjashankar 
Dayabhankar r. B. B. A: 0. 1. Kailway, Co , 20 Bom. 

L. B. m 715 

ss. 121. 128. 131 715 

Record of Rights, entry in— Declaratory emt 
for cori'ertion of evtrii— Entries in tu-o consecutive 
recordft — Suit for correction ofentiy in second record^ 
^nointainahility of — Limitation Act (JX of 1908j, 
8 . *20 - Limitation — Fresh cause of action. 

Whore there are two consecutive finally published 
Kecords of Bights, it is competent to aparty aggrieved 
by the second to ask for a declaration in respect of 
the second record without first displacing any pre- 
{udicial entries intlio first record. 

Whore there was an entry in the Record of Bights 
prepared in 1888-89 against the plaintiff and then 
again there was a similar entry in the record prepared 
in ’908; 

Heldy that the entry in 1906 was a fresh invasion 
of the plaintiff’s right, so that the plaintiff was entitled 
to sue for the correction of the record witliin six 
years of the second entry. Pftt Latafat Husain v, 
Kalikeb Nand SiNoii, 4 P. L. W. 303; 3 P. L. J. 361; 
(1918) Pat. 225 432 

■ entry in — Presumption of correctness^ 
Rebuttal of presumption^ whether question oj fact — 
Appeal^ second — Appellats Courts whether can inters 
fere with finding. 

An entry in a Record of Bights is not conclusive, 
but it is an entry to which by Statute the pre- 
sumption attaches that it is correct unless and 
until the contrary is proved by legal evidence. 

The question whether the presumption of cor- 
rectness attaching to an entry in a Record of 
Rights has been rebutted or not is a matter 
within the competence of a final Court of fact, 
and is incapable of being reviewed by a Conrt 
^ving the limited jurisdiction that the High Court 
has in hearing a second appeal. C Ram Kumar 
Chackibbutty V. Birenoba kishorr Manikta Baha- 
snit, 22 C. W. N 440 65 

— — , entry in, value of ^Presumption — Evidence in 
i'ebuttal of presumption^ consideration of --‘Court, duty 
of. 

An entry in the Record of Rights merely raises a 
presumption as to its correctness, and where this 
presumption is sought to be rebutted the Court must 
show by its judgment that it has oonsiderod the 


Record of Rig'hts— conoid. 

evidence on the record and then come to a distinct 
fiudiiif^ whether the evidence has or has not rebutted 
that presumption. PSLt Diiboa Prasad v. Habibak 
Prasad, 4 I*. I.. W. 448 916 

Resrlstratlon 926 

Resrlstration Act (XX of 1866) 489 

Reg’istratlon Act (XVI of 1908). s. 17 

986 

8. 1 7 Mortgage, equitahle —Memorandum of 

securities handed oiwr to mortgagee — Registration, 
whether necessary, 

A document merely reciting what securities are 
handed over to an equitable mortgagee is a memo- 
randum and not a mortgage and does not require 
registration. L B Badri Dis v. Ciiittt Firm of 0. 
A. M. K. 918 

8. 17 (I)(C) — Receipt for possession of 

land allotted in partition already effected, whether 
requires registration, 

A document, which is in terms merely a receipt for 
possession of some land allotted to one of the parties 
in a partition which has already been effected by 
Pauchas, is not compulsorily registrable under 
section 17 (^?) of the Registration Act. N Fakira v. 

Tin.MiRAM 854 

S> 17 (2) (Vl ) — Compromise embodied in 

proceedings of Court, whether compulsorily registrable 
— Party to compromise, whether can bring fresh mi it 
— Estoppel. 

Where a compromise entered into by parties to a 
suit is embodied in the proceedings of the Court, it 
does not require registration. 

In a suit to recover possessiou of certain land the 
defendant pleaded that the plaintiff had served him 
with a notice of ejectment and he had brought a 
suit to contest the notice, whereupon the parties 
reached a compromise wboraby the plaintiff ceded 
the land in dispute to the defendant and the defendant 
withdrew his suit in the Revenue Court: 

Held, (I) that the compromise did not require 
registration and secondary evidence of its contents 
was admissible: 

(2) that by his admission of compromise before (he 
Revenue Court the plaintiff having induced the 
defendant to withdraw his suit in that Court, he was 
now estopped from bringing the present suit. P 

Gudab V. Badhawa 331 

“ SSb 32f 33f 7 1 1 73f 75f 87 — Moru 

gage deed — Registration Presentation by duly au- 
thorised agent -Refusal to register — Registrar* s order 
to register- -Presentation on behalf of Collector (i8 
Manager of Court of validity of, 

A mortgage-deed was executed in favour of one 
8 but before it could be registered 8. fell ill. 
Bnb«equently 8. executed a special power-of. 
attorney as required by section ?3 of the Registra- 
tion Act authorising one N, to present the deed for 
registration on his behalf. Accordingly, within the 
period prescribf^d by law N presented the deed for 
registmtion and the Sub- Registrar made an endorse- 
ment on the deed certifying its presentation by K. 
under a special power-of-attomey authenticated in 
his oflioe. The mort^gor, however, failed to 
appear and the Sub-Registrar, therefore, refused to 
register the deed. Tn the meantime B had died and 
his widow on behalf of his minor sons applied 
to the Registrar, inade an order under seotion 
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Resflstratlon Act- 1908— coiiolil 

7ft(l)of tlio Rc>iris ration Act Umt. the aociiniriit 
slioiita Vm* ropfisteiiMl. Within thirty (l:iy« of tliia 
order the Coilvct.or in his official csipsicity as 
Maiiaxci- t»f flu* Court tif Wards, hy whom the estate 
of ihc 8«»iis ol* .S\ hud hecMi taken <»ver fi>r 
inanajL^eniPul , sent tlie deed to the ftiih- Befjistnir 
wiiljau official letter, enclo8iii«r als*» a eertilied 
eo|iyofilio Older of the Distriel Kotristnir. The 
Suh-l<e{^ist rar on rfuseipt of this eoiiiiainiieati«>n 
rook eoLoiisaiUM' of ilie same jis a |»resentati<m jd 
!ht> iloeiiiiieiii, wit hill the iiieaiiiiijL' of section 7'. 
clause (2H)fthc Kef,n*st ration Act, and proe.eile«l 
TO r(‘irisfer the dociiment accordingly: 

Hold, (I) (per Pigtjttll, J ), that the ondorseiiii'iil .m 
(he deed by tlie Silh-ltefristrar that it was presented 
hy .V. under a special pnwer-of-iitlorney rej'istered 
iiiid duly siiitlieiiticuled in Jiis office entitled the ('ourr 
To assume thul the Sub- tint* acted in the pro- 
l»er and lawful exercise* of his powers under the 
piMviso to section tli’ Repristratioii Act, an<l that, 

iheiefore, the orij'inal preseniatinn of the deed for 
riM^ist ration by iV. was a pro]M‘r ami valid presenta- 
tion under seetion of the Resist *'atiou Act: 

(2) (pc; C'era/«i) that tlic proced. ire adopted by 
ilie (’ollecior afler (be order ol Rc;,d«trar direct in*? 
rei;istratimi of 1 be d(*cd was a siifliciont eompliunco 
>>iilith(^ rcM|uin‘ineiits of section 7'> (2) of ihe 
R.e if 1st rat ion Act: 

i:lM hut even if the procedure was iire.irulHr, the 
irri'Kahirity was covered hy section S7 of tlio 
Rc'/isl ration Act 

Per Ipo/sti, ,/. -What liai>pens after (he Revfistrar’-** 
order under section 7o (1) of the Rejfisf ration Act 
din'Ctiiiif reoistraliou of a dociiiinMii. is pure machine- 
ry. Aliy form of present Jit ion, if it is supptirted 
hv an application, Avliieli takes place on behalf of 
I lie pi*es«3nti;r and ia noted on the order in his 
favour, is sufficient for the purposes of ehiuso 2i of 
section 76. A t oM.kctok ok Mouaimiiao r. iMAi^nen 

I.'L-KAJUMAX 37 

- S.35 — [le^tatration of partition deed, 

ofl’ect of S35 

88.71,73.75.87 37 

8. 90 — liomliny Lund llevenue Cmh (Horn, 

Avt V of 1879^ 7-t, 7G— Raziniiinas «Md kabnli- 

yuts, loheihcr oeidc.ncu of tranitfer’^Uegitd ration. 

Per Bcfim.'ni.y .J . — AUhoujfh ruzinumas and kahu^ 
liyats are not in themsclvca documents of traiia- 
I'er, they aro fairly concluaive evidence that n trails- 
Ter has in fact been made. 

Uuzimimnts and kahuliynts executed betw^ocii a 
iuortf?a^or and his inort^aj?ee extiii^iiiah the equity 
of redemption. 

Qaa»re.— Whether in proper caaea ^jovemed hy 
the Bombay Land Revenue Code, razinamas and 
htluUyat» stand in need of registrsition at all? 

VerHttafony ./.--It is quite possible thtLi> kahuUyat9 
are exenipked from registratiouion coiiBcqnonce of 
the provisions of clause (t), section 90, of the Regis- 
tration Act, as they appear to ovidonco assigrimoiits 
by Government of nn interost in land. B Narso 
Ramaji Kulkarni r. Naoava Ishvaiuppa, 20 Rom. L. 
R 3^)8 4d2 

Reiarulation XXVII of 1802, s. 32 786 


Reg-ulation XVII of 1806. 8S. 7, 8- 

Moriyiiijr hy miy of eondiiional gale^Voreelo^urc-^ 
SoiicCy drft:ctiiH^y rjfrcf of, ^ ^ 

The iue.ro fai^t tliat parts ol tho seal of the Dial net 
Judge are not legible, is not n fatal defect in a 
iiol i<*e of foreclosure served under sections 7 mid 8 
of Regulation XVII of 180fi. 

Nor is ail iimbigiiity in the spccilioation of the 
date of the inoitgngo-deod fatal, where it is such 
that it could not have led to any misconception on 
(he ]Miri of the iimitgiigor. 

Nor i.s an omission of ivords describing tbe 
properly luortgagi’d, fatal- whore it could not have 
cniis»‘(l nnv luisiindorstimding P Racuu Natu r. 
RUKNA.8:i‘r W. R ^ iZ? 

Regulation XIX of 1814 ^ 921 

Reerulatlon X of 1831 . s. 2 595 

Remand hy ApjirUate Courts order ofy for taking 
rridrnro for rhiridation of olmolnto or prnrhicinl 
cxpirtixifoi, rrUtdify of, 

A suit can be remanded by iin Apjiellate Court for 
the piirpoHO of taking ovideiico in order to elucidate 
the Tiioaiiing of aii obsolete or provincial expression. 

C ANiUYESHa^ARi Deri v. Hatit Sheikii 645 

— , order of, when to ho nmcle I 

, onloi* of, whether appealalde r.o His Maies^ 
in Council J[52 

Re8 Judicata ^ „ 849 

— r/» execution proccethn<is- Ctvtl Procedure 
Code (Ad V of 1 908), O XXXt\\ r, 5, mh^r 2 Ap- 
plication for final decree^ whether ran be considered 
an in continuation of previous application. 

On the death of one of several docroe-holders 
after the preliminary decree in a mortgngc suit, the 
.surviving decree-holders w'ore, at tho instance of the 
judginont-dobtor, treated as the legal representatives 
of the deceased decree -holder. They then applied 
on their own Iwilmlf as well as the legal represeiita- 
lives of the deceased decree holder for a final 
decree for sale of the mortgaged properties, and 
attor issue of notice upon tlio judgment-debtor a 
final decree was raailo Afterwards on the judg- 
mciit-dobtor’s objection to execution on tbe ground 
tliat the w’idow'aiid not the surviving decree-holders 
w'as tho legal representative of tho decoased 
decroo-holder, the widow made nn applicaiion to 
be made a party as the legal reprosentativo of 
her deceased liusbaud, which was granfed 
and was treated as an application ff*r a 
ftnal deoroo. Tho judgment- debtor then raised 
objections to execution on the ground that the 
widow’s applicnliion not having been made within 
six nioiiths from the date of her hiisbnd’s death, 
the suit had abated and also that the application was 
liarred by the three years* rule of limitation contained 
in Artiofo 181 of Schedule T of the Limitation Act: 

Held, ( I ) that iirdoaa and until the judgment 
debtor 8Uoceodod.in having the final decree made 
on the application of the surviving dooree-holders 
set aside, ho could not be permitted to advance the 
objections, as the final decree, having been made after 
notice to tho judgmeut- debtor, could not bo attacked 
at a subsequent stage of tbe execution proceedings; 

(2) that even if the widow’s application was regard- 
ed as one for a final decree, it should he referred 
back to tho iadgra0nt-debtop*B original application 
for substitution of the surviving deoreo-holdors as 
tbe legal representatives of tho deceased decree. 
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Kes Judicata— concid. 

holder, or bo (loaib with mulor Order XXII, rule 9, 
aod ehoiild uext be considerod as in cuntiiiuatioii 
of the application of the surrivin^ docroe-hoblers 
for R final decnai. C Makcnoa Lal Kondu t*. Piuya 
Natk Moitka 657 

■ — Landlord and tenant pnrtti decree atf to 
rate of rent ^ whether res judicata on queHtitm of rate 
of rent annually payahto. 

All ex parte decree in a rent suit, allowing the 
plaintiff’s clnini at thi^ rate of rorib alleged in the 
plniiil, does not operate so as to Tender the (picstioii 
of tho rat** of rent annually payable ivk indienta 
unless there was ii prayer in the plaint fora dcclani- 
tiou as to tlio mte of rent as jiart of the substantive 
relief dainied. C biiAJKMiRA Kumak Hoy v Sara- 

.IK.NDK^ Natm 416 

— — i'r o//7s, /jr— Sir and kliudkiisht, projite 

</, rate oj, 

A decision in a jireviniio suit for profits between 
tho co.shai*eis of a village tha: the eir and IchiulkaM 
of a particular co-sharer yielded profits at a certaiti 
rate in tho years in suit, does not operate as ree 
jwlicata ill a Hubseipient suit between the same oe- 
shari'rs for profits in resjieet of other years. O 
llAiiDKo H.\kiisii r Pahi.aij SiNoii^rj (). L. j. 67 218 

■ — ILmt HU it ^Decision an to rai*> of rent in parti- 
eufar ijear^ ivhetfierroH judicata. 

A decree in a nuit suit does iiof operai :) a.s ren 
judicata as to the rate of rent |iavalile for \'ears other 
than the years <•ove^ed by tho doer<*e. 

Ver Mull ich\ J —Tho ifneHlion wbethi'r a decision 
as li» the mte of rout operuf/os as res judicata dopend.s 
on the frame of the i.s8U(^ Pat KisiirN Dkyai. lUi 
r. Ki;kr, a P. L. J. a72; (1918) Pat. sas 

316 

Restitution of conjugral rIeriitSt «»>' 

J or — Discretion of Court- Courts whether can refer 
entire sml to a rb if nit ion. 

U is entirely wiMiiii tin? discrelion of the ( -ourt to 
graiit. or refuse :i deenn* fitr rostitiitioii of conjugal 
rights lju!; the Court eamiot dehjgato the decision of 
the entin; suit to nrhitrators, altliough it is open to 
it to refer any particuhir luattin* t.f) arbitmtioii. 

When*, fherofons in a suit for restitution <»f con- 
jugal rigliLs, the Miiusif delegated the eiuire suit to 
poraons appointed by the parties as their arbitrafors; 

llddy that the Coiirr could not doIegai.c its fiiuctioii 
to arbitrators and tiie ome should Uj tried on its 
merits. P Kalabl’tit r. Prahh Dial, ^0 P W. R. 
1918 163 

Revenue record In Berar, correctness of — 

Piuisumption. 

Where nothing else is known, the person in posses- 
sion of property is presumed to be the owner. 

Though the rovonut? record in Berar is not suii^Kirt^ 
od by a statutory presumption like a Record of Right 
in the Coiitrai Provinces, an entry in the Record of 
Bights does raise a presumption, un<l the prcaumptioii 
arising from possession is weakened cousidoi’ably if 
the person in poasession fails to explain an adv'crao 
entry and is unable to state tho origin of the 
poasossiori by nVtue of which ho claims an adverse 
title to the recorded holder. N Ragiioba v, Palhoba 

217 


Review of or^r hy lower CouH after dismis- 
Hal of appeal, legality of. 

When an appeal from un order has becu dismissed 
by a higher Court, the lower Court cannot review its 
order. P Risiisn Dab v. Official Lk^uidatok, Doaba 
Bank, Ltd., 40 1\ R. 19i8{ 60 P. W. U I91H 84 

Revision 33, 337f 64T 

' ■' High Court, power of 2 F 

" High Court, power of iiitcrfurciicc of I T, 

325, 3GK 

— High Court, power of interference of. 

The High Court is not entitled to create what are' 
really aiipeals put forward iu the shape of revisions. 
A Fazal Raii r. Manzuk Aumah, 16 A. L. «1. d’h*! 

773 

Rl^ht to office, suit for dwlarativn of, main- 
tainability of — Teurthakars in Hindu temple, right 
of, to recite prabandam — Duty not legally enforce- 
able. 

A suit to establish a right to an office to wliic.ii 
omoIumontR are ullcgitd to be attached is maintain ^ 
able, when the existi^ice of the office as also th*^ 
euiitiection bctwetMi tho office and the honour aii^ 
dignities and perquisites is proved by clear ovidoiic 
To constitute nil office, the one, if not tho 0S80llti*^^ 
Lliiiig is the existence of a duty or iliiiios attached to 
the office which tlie office-holder is under a legal 
obligation to perform and the non -performance of 
which is visited by poualtios. The rendering of a 
vnl II 11 tnry service cannot eunstituto an office. IVI 
VaTHIAK yBNKATACHAKIAR V. Po.SAPPA AyYENGAB, 

7 L. W. 6 4 959 

Right to sue. waut of, plea as to — Plaint ijf 
Hiiin-ij on behalf of others as well as for himself — Ve- 
femlant, kuowhalyc of. 

When.^ a defeudaiit in a suit brought by tlie 
Manager of the Court of Wards knows that the 
Manager is suing on behalf of the ward as w'ell as on 
behalf of other persons intoiested in tho property in 
dispute', he cannot resist the suit on tlu? ground that 
the ward is not the sole owner of the property. 
O Hashmat Ali r, Maiikwa Estate, 5 0. L. J. Hi 

248 

RlwaJ-l-am, evidentiary value of entriefi in — 
Burden of proof. 

An entry in ii riwajd-am even though uusiippurt- 
od by instances coustitntes a strong piece of ovi- 
demee in support of an allegeil custom and it lies 
upon the party impugning it to rebut tho value' of this 
evidence. P Saidk Khan i\ Amik-un-Nissa, 10.9 
P. W. R. 1918 966 

Sale or morisrasre — Consideration — on-pa y- 
menf of purchase-money —Remedy of vendor — Oral 
emdcHce, admussibility of, to explain document —^ale 
of immoveMe property -Delivery of possession, whe- 
ther necessary. 

In u sale of immoveable property the non- 
payment of the purchase- money does not prevent 
the passing of the ownership of the purchased 
property from tho vendor to the purchaser and the 
purchaser can not withstanding such non-payment 
maintain a suit for possession of the property, and 
the only remedy of the vendor is a suit for the 
recovery of the purchase-money. 

Oral evidence is not admissible to show that a 
transaction which is ext facie a sale is really a 
mortgage, e.voept to prove fraud on the part of the 
party taking benefit under the deed. L 8 Vknkata- 
GHiLLUM \\ Mq. Tun £ 86 C 
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Settlement Record, en(|y in -rresiiuiptioii 
of correctness 938 

Small Cause Courtf anU coynlzahle by — 

J uris(f iction -^Contrihution aiiit, 

A suit for contribution is not exempted from tho 
cognizanoe of a Court of Small Causes. O Bhamwati 
Pkasau SiNOH V, Muhammad ABur« Hasan Khan, > O. 
L. J. 109 236 

SpeCl&I custom — Um-den, of proof — Aeqaies- 
cencey what: amounts to. 

If a party pleads a custom opposed to tli'> !^en«*i*ally 
establisliod custom pro vailiiiir in the corn munily tt» 
vvdic'i ho b doilies, the o iu^ lies on him to pimro f lnit 
speidal custom and a soliuiry instance is iiisatiicioiit 
to disohar^^e tliatoiius. P AHOULtiA n. Nadia, 25 F. 

W, R IDIN 9 

Specific Relief Act (I of 1877), 

S8> I2f 17 — Unpaid consideration for morfgagCy 
salt for, whether one for specific performance — Main^ 
tainability of suit. 

A suit to recover the unpaid conaidcraiion for 
a mortgage is h suit for specitic performance of an 
agreement to lend money on a mortgage, and i.s not 
maintainable. IVI Uajaoopala Aiyau V. Davood 
itoiYTHER, 34 M. L. J. 342 161 

Sa 1 5« 

A right to specitic performance is in the disci’e- 
tioii of the Court and can only btj claimed subject 
to the condition laid down in section 15 of the 
Specitic Relief Act. But after the parties have 
performed the contract by executing a sale-deed and 
delivering possession, the rights of the parties arc 
no longer governed by the Specitic Relief Act but 
by the Transfer of Property Act. N Shalioram 
Sadasheo Panda v, N a rain 669 

8.17 I6I 

8. 39 238 

88. 42, 43 203 

88. 42, 54 80 


. 1 . ■ S. 42 — Declaration, introduetonj to relief 
for possession, nature of — Parties — Defendant not 
interested in property in dispute, declaration against, 
n'hether can be granted. 

A. instituted a suit for declaration of title to and 
recovery of possession of the estate of one K. as 
)i is next reversionary heir after tlie deatli of K’s 
grandmother, avIio bad succeedtnl to liis estate. M., a 
cogiiatic relation of K., was made a defendant to 
the suit, iHJcaiiso in a probate proceeding ndating 
to the Will of another separated member of the 
family, if had claimed to be the nearest cognatic re- 
lation and had not admitted A.’s claim as an agnatic 
relation of the family. M. claimed no ini crest Hi the 
property in suit but it was alleged that he was 
interested in denying A.’s title to the estate of B., 
another member of the family, succession to whicli 
had not yet opened; 

Held, (1) that the declaration claimed, l)eiug 
merely introductory to a claim for possession, was 
not one for which legislative sanction was required 
and that the suit was not one under section 42 of 
the iSpecific Relief Act; 

(2) that M. not having claimed any interest in the 
properties in suit, it would be an abuse of the 
process of the Oonrt to allow him to be harassed by 
being made a party to litigation, the only relief 
claimed in which was one in which he liad no in- 
terest and in which he was not directly oonoerned, 
to enable the plaintiff to support a possible olaim in 


Specific Relief Act—concia. 

a future litigation which might arise. PAt Asiiarfj 
S iNcii V. MADiiAiiRSHWAU Indra Narain Sahi, 4 P. L, 
W. 412 665 

^2 —Trespasser, whether can sue foi 

declaration that he is trespasser. 

Section 42 of the Specific Relief Act does nof 
contemplate an action by a person having no title 
A trespasser (;annot, tliiTofore, sue for a declaratioi; 
that ho is a tro^ passer. PAt Hauhubir Fuasad p 
Misri Kaifar 303 

S. 42, proviso, appUcalnlify of 972 

S. 42, proviso- --/AWnm/iW, suit for, 

maintainahilily of --Defendant in possession ns mort< 
yager from Hindu father— Suit by sons for declaration 
that their share is not liable to attachmen t and sale in 
tweculion (f money-decree against father, maintain- 
ability of. 

'i he proviso appended to section 42 of the Specific 
Relief Act refers to the legal character or right to 
property wbicb is set up in tin* ))laint. In othei 
w'onls, tlie flirt her relief, referrcil to in that proviso, 
is a relief ttppropriate tJi, and consequent on, the 
rigid assert(M|. 

Where the sons of a Hindu falber >in'tl merely 
for a deeluralioii tlmt their sbart‘ in the family 
pro]K*rty was not liable to attachment and sale in 
cxecutitm of a moiH^y-d«*cree obtained against their 
fallier, and it was found that tin' decree-liolder 
defendant was in poKsession of the property under a 
mortgage effected by the plaintiff’s fatlier: 

Ilild, that flu* suit was not barred by the proviso 
to section 42 of the Specitic Kelief Act. iiiusinuch 
as it arose quite independently of tlie mortgage. O 
Narinjira Bahadur Si.noh v. Kam Sinoh, 6 O. L. J. 
133 859 

8.54 80 

StAmp Act (II of 1899), s. 64- Failure 

to stamp dttciimenf — Fraudulent intent. 

Mere non-payment of a jnopc'r stain]) duty does 
not make a person liable to jjroseciition under section 
64 of t he Stamp Act, unl<‘ss it is proved that lie had 
an intention to defraud the Uoveniinent of its stamp 
revenue. C Bho.ikm)Ra Natii Bakhui r. Kmpkkok, 
Hi Cr. I.. J. 515 275 

Succession Act (X of 1665), s. 190— 

Owe of serf ra I heirs of deceased sued as lus legal 
representutiro— Letters if Administration, whether 
necessary. 

Where one of several heirs of a deccafod w’ho 
died intestate was impleaded us a defendant to a 
suit as tlie legal reim'sentativo of the deceased ; 

Held, that section H 0 of the Succession Act 
applied to tlu^ case and that no right to any part of the 
property of the deceased could be established in any 
Court unless Letters of Administration wore granted 
by a Court of competent jurisdiction. B Timaji 
Krishna Potdar r Rama Piraji Bhatkhande, 20 
Bom. L. R. 175 862 

Succession Certlf ICAte Act (VII of 
1889), 8. 4, applicability of, to subitituted 
jlaitniff on death of original plaintiff. 

Without the production of one of the certificates 
mentioned in section 4 of the Buccession Certificate 
Act, no decree can bo passed in favour of a person 
who has lieeii substituted as plaintiff in a suit for 
recovery of money duo on a bond upon the death of 
the original plaintiff. 
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— Whether the saiin principle applies to 
exeoatiou proceedings. C Nepcsi BsiirA t\ Nasiuud- 
DIN, 27 C. L. J. 401) 730 

Suits Valuation Act (VII of I837)« 
8.3(1) 89 

SUfYimOnSCaSS olmI wxrrant case fried together 

— Diemisml of case for default of prosecationf effect of 

— Procedure. 

Where there a^'e two offences complained of, one 
of which is triable as a summons case and the other 
as a warrant case, both arising out of the same 
transaction, the Court cannot separate the two, 
applying two kinds of procedure, but sliuuld adopt 
the procedure rtdating to the graver charge, i. c., the 
warrant case. 

Per Napier^ J . — Unless the Court chooses to sepa* 
rate the two offences and take them up, one as a 
warrant case and the other as a summons case, the 
fact that one of the offences complained of and 
tried by him is punishable by six months’ imprison- 
ment or less does not make that part of the trial 
a summons case. M BAOHUVALa i^AlCKER V. SlNGA 
Bam, 34 M. L. J. 363; 7 L. W. 620; 19 Or. L. J. 613 

S l7 

Tcstauicntsiry suit— Onwat, remote reve'^* 

sionerSf whether can file. 

In a testamentary suit caveats against tho Will 
were entered by JJ., the immediate reversioner of the 
deceased, and some other ]>or8ons, alleging that 
the Will propounded was a forgery. Subsequently 
B, entered into an agreement with thepropounders of 
the Will for an amicable settlement on their paying 
him a largo sum of money raised by the sale or 
mortgage of a portion of the estate. Before this 
agroeincut was assented to by the other caveators, 6. 
and B., who would be immediate reversioners of the 
testator after the death of B, during tho lifetime of 
the testators’ widow, filed caveats against the Will: 

llcldy that S. and R, had locus standi to enter the 
cavf^ats, as B. by entering into the agreement had done 
his best to render it impossible for him successfully 
to challenge the Will or had at least shown that at all 
events he could not be relied upon seriously and 
successfully to contest the Will. 

Qumre , — Whether any interest, however slight, or 
even the bare possibility of an interest in the estate 
left by an alleged testator, is enough to entitle a 
party to oppose the Will. C Satindra Mohan 
Tagore v Sarala Sunoari Debi, 27 C. L. J. 320 59 
Transfer of C&SC — District Magistrate, power 

of to tmnsfer case outside district. 

Tliere is no authority which enables one District 
Magistrate to transfer a ease for trial to another 
District Magistrate. O Kavamuddin v. Dwakka, 5 
O. h J. 146; 19 Cr L. j. 671 1007 

Transfer of Property Act (IV of 

1382), whether exhau stive 

The Transfer of Property Act is not exhaustive 
of all modes of transfer and does not deal with 
transfer by an award. If there is a transfer of pro- 
perty which does not oome within the special modes 
dealt with in tho Act, the conditions as to writing 
and refristration prescribed therein have no applica- 
tion. M Amir Bibi v. Arokiam, 34 M. L. J. 184 

813 

S.4I 307 


" ■ — 8.51 -CiimpeniicUion for improwmenif— 
Purchaser for value from limited owner, position of — 
Equitable principles. 

W hero a purchaser knows or is presumed to know 
that the vendor can sell only under certain ciroana- 
Btances and he either knows that such oiroumstancefi 
do not exist or wilfully abstains from making any 
inquiry on the subject, tho mere fact that he pur- 
chased for consideration will not suffice to show good 
faith and he will not bo able to claim compensation 
under section 6i of the Transfer of Property Act for 
improvements effected by him. 

Apart from the provisions of section 61 of the 
Transfer of Property Act, however, an equitable righi 
may arise in favour of tho owner of a limited interest 
who makes improvements on the property in hk 
possession. 

But this right can only come into existence if H 
can be shown that the true owner stood aside and 
abstained from asserting his riglits. There must bn 
in such cases some equity arising out of the conduit 
of the true owner and further, apart from the com- 
duct of the owner in this connection, the right cannn.t 
come into existence unless it is found that tho per- 
son in possession was under a mistaken belief that 
he had a permanent interest in the: property. 0 
Eti/.ad Husain v. Beni Bahadur, 6 O. L. J. 1 242 

8. 53 -—Fraudulent transfer — Transferee's 

right under it — Bona fides — Payment of full valuei, 
effect of. 

Tho purchaser of a property, with full knowlcdj^ 
of the intention of the seller to defraud or defogt 
his creditor, is not a bona fide transferee and hk 
purchase is iu valid as against the creditors, even 
though full consideration was paid for the purchase 
and a portion of the purchase-money was paid 
in discliai^o of a debt which the seller owed to third 
persons. C AKrALtunoiN v. Basanta Kumar Muko- 
PADHYAYA, 22 C. W. N. 427 44f 

— S. S3 --Transfer to defeat or defraud credU 
tors, whether lia'dejo impeachment by creditors os 
defence to suit — Right of individual creditors to set 
aside sale. 

A transfer effected wdth intent to defeat or 
defraud tlie creditors of the transferor confers a 
good title oil the transferee, until it is set asjide 
by a suit by tho creditors for that express pur- 
pose. The creditors cannot plead the colourable 
nature of the transaction by way of defence to an 
action by tli > trausfei ec to establish his title 
under the sale, if they have not already sued for 
its cancellation. 

Per Coutts Trotter, J . — Tho mere obtaining of a 
judgment in India creates no title or only an 
inchoate title in the judgment-creditor, and therek 
fore a creditor who impeaches a transfer must 
follow up his judgment by attaching the properties 
in order to enable him to utilise section 63 in 
answer to a olaim founded on the impeached deed 
of transfer. 

It is inconvenient to allow each and evorjr 
creditor in turn to attack such deed independ^ 
ently. 

Per Seshagiri Aiyar, J . — There is nothing in Hindu 
Law which is inconsistent with section 6S of the 
Transfer of Property Act. At any rate, the seo^ 
tion may be taken as indieating the principles of 
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Transfer of Property Act - could. 

equity, justice and good conscience which ought 
to guide Courts in the absence of specific logia- 
Intive provisions. 

On the language of section 63 of tho Transfor 
f Property Act it is open to any creditor to 
Tnpoach a conveyance ^ade by his debtor, provided 
he alleges in the plaint that the sale was intended^ 
defraud him and others similarly placed. IVI 
Palaniandi Chetty V. Appavu Ciibttiar, 22 M, L. JT 
474 52 

8. 53 ( 2 ), presumption under. 

Under tho provisions of section 53 (2) of the 
Transfer of Property Act, the vendor is deemed to 
contract with the buyer that the interest? which he 
professes to transfer, subsists and that ho has power 
to transfer the same. N Shaligram Sadasheo Pande 
V. Narain 669 

. S« 54 * — Beg ist ration Act (XVI of 1908), s. 17 

Transfer of mortgage-debt — Regisirationy whether 
necessanj. 

A mortgage- debt is immoveable property both 
for the purposes of section 64 of the Transfer of 
Property Act and for the purposes of section 17 
of tho kogistration Act. 

Where a mortgage-debt is transfern‘d by an 
instruinent in wTitiiig and the value of tlie right, 
title and interest transferred is Ks 1(X) or more, 
the writing requires registration under tho Registru* 
tion Act. C Sakhiuddin Saha v. Sonaulea Sahkak, 
27 C. L. J. 463; 22 i\ W. N. 641 986 

8- 59 ^Mortgage -^*Aite8tatiuu( meiiniag of. 

Tho requirement as to attestation contiiiiied in 
section 69 of tho Transfer of Property Act, is 
not complied with unless the attesting witiu^sses 
are able to swear both to the act of execution 
and the identity of the person performing the 
act. 

Where, therefore, the only evidence* was that 
the attesting witnesses were on one side of a 
parda and the executant of tho deed, a porda- 
nashhin lady, on the other, that her son took the 
deed behind the parda, returned with it Injuring 
a signature purporting to be hers, and said it 
had been signed by her, and that the witnoases 
thereupon attested: 

Heldy t\i&t the tonus of the Statute had not 
been complied wdtli and that the morlgage was 
void. P C Ganoa Pershad Singh c. Ishki Pkhsiiau 
Singh, 4 P. L. W. 349; 16 A. L. J. 409; 34 M. L J. 
54 »; 27 0. L. J. 548; 22 C. W. N. 697; 20 Bom. L. R. 
687; 23 M. L. T, 388; (1918) M. W. N. 382; 8 L. W. 
176 I 

.., 1 8 * 59— ‘Mortgage executed by pardaiiashiii 

luig — Attestation — Witnesses on one side of pardali — 
Mortgage suit — Title paramounty question o/, whether 
can be goive into. 

in the case of a document executed by a, parda- 
nothin lady, it is not necessary that the attesting 
witnessee should be actually inside the pardah: they 
are deemed to bo present at the execution of the docu- 
ment in such a case, although they may be screened 
off from the executant by a pardah. 

In an ordinary mortgage suit, title paramount to 
and indepetident of the mortgagor is not a necessary 
issue and should, as far as possible, be excluded from 
the trial of the suit, but that is not an absolute 
principle which should apply to the ciroumstanoes 
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of each case. Where the leaving of such an issue 
undetermined would lead to inconvenience or hard- 
ship, it is proper that it should be tried in a mortgage 
suit. Pat Zakir Raza v. Madhusudan Dass, 4 1\ 
L. W^. 417 691 

s. 67 769 

8*72 — MortgagCy u sufruct ua ry — Expe n ses 

of criminal litigation conducted by mortgagee to sup- 
port titlCy whether cJiargeable on property — Suit for 
re-imbursemenU maintainability of. 

It is open to doubt whether an expensive criminal 
litigation, conducted by a usufructuary mortgagee for 
the purpose of securing the conviction of iiersons wiio 
have reaped and carried away the crops on the 
mortgaged land, can Ik* regarded as a proceeding 
necessary to support the mortgagor’s title. 

Whert*, however, the mortgagee acts as a prudent 
ow'iier and at the request of tho mortgagor and the 
proceedings arc rendered necessary, he is entitled to 
be indemnified in respect of such expenses 

in such an event the mortgagee has the ri«ht to 
add the amount so expended to the princu'pal money 
and insi^t on its payment before redemption or sue 
separately for its recovery. 

Section 72 of the Transfer of Property Act ibx's 
not rostriet the mortgagee’s remedy to w hat is stated 
there. Tliore is .an independent cause of action for 
expenses incnirnni iiiidor any of the clauses of the 
section. IVI Vknkitasami Naikcwu v. Me niusAMf 
PILI,AI, 34 M. I,. .1. 177: 23 M L. T. 2R0 949 

s. 82 — Joint mortgage of severtd properties 

— MortgageCy right ej, to enforce debt against one 
property. 

Section 82 of the Transfer of Property Act defines 
the relation of joint mortgagors iriter sc, and tb(‘re 
is nothing in the language of the section W'hicli 
compels the conclusion that the mortgagee must 
distribute hi.s debt in a certain manner or is unable 
to enforce it against each and eveiy pari of tho 
property made security for the mortgage. Each of 
several mortgaged properties is, so far as the mort- 
giigee is concerned, liable for the entirety of the 
mortgage -debt. B TiMAJt Krishna Potpar v. Rama 
P iuA.ti llHATKiUNni:, 20 Bom. L. R. 175 862 

s. 83 —Tender of mortgage money — Deposit 

of more than amount duCy validity of -Non-accept- 
ance^ wrongfuly by mortgagee — Rcdemptio?iy suit for — 
Cessation of interest — Interest to plaintiff from date of 
suit — Civil Procedure Ctnle (Act P of IDOS^, 0. 
XXIVy r. 2 — Petition for deposit asking for costs^ 
legality of — Contract Act {IX of 1872), s. 38 — Tcndei'y 
nature of. 

Tho deposit of a larger sum than is due to the 
mortgagee, from which tho latter is asked to 
take wdiatevcr is due to him, is valid under section 
83 of the Transfer of Property Act and from the 
date of such deposit interest on such amount ceases 
to run. 

Where a mortgagee wrongfully refuses to receive 
the amount deposited and the mortgagor is forced to 
bring a redemption suit, he is entitled to interest after 
tho d»te of the service of the plaint and summons on 
the defendant. 

Properties in schedule A were mortgag^ed to defend- 
ant in 1902. A portion of those properties covered 
by schedule B was siibsoqucntly mortgaged to one 
B. H. sued on his mortgage and brought the schc* 
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diilo H proportics to sale, wliicli wore purchfiseil by 
the plaintifT Hiibjeot to flofeiulniit’s mr.ifjrape. 
Plaintiff paid tlio money due on hohediile A mort- 
gage into Court and i»ro8cnte(l a petition, icrpiiriiig 
that, defendant slionld aooopt it and jrivo imssossion 
of all the projx-rties or that he riiould take frcnii the 
anioiint deprjhitcMl whntevc'i* \va.s duo on the soiled ulo 
B inortjjajjo and deliver lo him the sidioduie H pro- 
perties, and that the Court slioidd provide for the 
costs. Defendant refused to r(»ceive an iiiiH)>ociHud 
Vropurtioiiate amount, but was willing lo delivt^r to 
plaintiff the titlo-deods of the Schedule B lauds only 
on I’eceiviiig the entire aiiionnt due on Bchedide A 
properties. Plaintiff in censequence, sued for 
redciiiptioii of scdunlulo B properties, the whole 
amount deposited remaining in Court: 

ffffZd, (I) thiit as u largf>r aTnoiint was deposited in 
Court than was flue under tlu' schedule B mortgage, 
the tender was valid and interest neaeed to run from 
its date; 

(2) that under Order XXIV, rule 2, Civil Procedure 
Cc»de, plaintiff was entitled to interest after the date of 
the service of the }daint and amnions on the defend- 
ant. 

Per tieHliagiri Aiyai\ J —The rule ns to tendor is part 
of the law as to jierformance of a coiitraiit as laid 
down in auction 38 of the Contract Act. 

If parties make a how rt y?(h’ attempt at porfoniiiiig 
their contmets, the rights of the partit s slnuld not 
bo defeated by trchnicnlitiep. Then* is no rule that 
where a iMwni tiTidcrs n largo amount and aaks for 
II change*, he should not have the benefit of tl c ten- 
der 

Per .Vn/nVr, ./.—Section 83 of the Transfer of Pro* 
perty Act does not eontem]>late the exercise of any 
disendion by the Couit in the matter of niiiktiig 
f itlier party liable for ciwta or granting any relief. 
If a tender iimlcr the section ia accoiniiained by a 
prayer for coats and the Court rf'futes to take action 
thereon, the tender is Imd. The tender is equally 
had if, in making the deposit, the mortgagor requires 
the Court to iiscertaiii tho Hinount due on the 
mortgage. M Si mkamania Aiyak r. NARAYANAr wami 
Vani.yak, 34 M. L .1. 439; 7 I-. W. 637 638 

— S« 84 — 7Vw</er, ivhttf nmoiivt» io, 

A mere readiness and willingness to pay not 
eoinmuTiicnted to the cn?ditor and witho it tlio 
iiccompaiiyitig circiirastanue of the debtor being in 
li position to pay immodintoly if the offer is 
acoepted does not amount to a valid tender. *N 
SllEORATAN r. BlIIARlliAL BkWARAM MARWADI 106 

s. 84- —Tender, whnt is — Umjractuary 

mortgage— Hequmtion by mortgagor for statement of 
accounts and ejfpression of readiness io pay, whether 
constitutes tender — Assertion by murtyagee of title in 
himself, whether causes cessation of interest, 

Tho mere expression of willingnesR on the [mrt 
:«f a mortgagor to {my the amount due on tho mort- 
age cannot amount to a tender within the iii caning 
yt section 84 of the Transfer of Property Act. 

The assertion of a title by the mortgagee in 
limself, coupled with a statement of the amount due 
)y the mortgagor on the mortgage in reply to a 
’equiaition by the latter for acoounta, will not amount 
o a dispenaation of tender, nor cause ii cessation of 
nterc^st as from that date. 

per Abdur Rahim, J — The Tm.nsfer of Property 


Act lays down the conditions rcl-iting to a valid 
toiidor and a valid deposit, it nowhere says that, 
even if a valid tender has nut been made, inter(*st 
will ceuso to run if the mortgagee happens to act 
up II right to the property in himself. 

Per Oldfield, J , — The foundation of section 84 of 
the Transfer of Property Act is that the liability for 
interest on the amount duo on tho mortgage shall 
c(Mise from the date of the tender, inasmuch as the 
person who lias made the tender not merely has to 
produce money in order to make it but must also 
keep it ready for payment in Court or otherwise^ 
There is a distinction between the proposal to make 
a icinlor and an actual tender, and there is no reason 
why a [lerson who makes the former should be 
treated any lK>ttcr than a person who makes tho 
latter, IVl Ciialika.vi Vkxkatahayamm Gakl v. 
Vatmavya Vknk^ta Suhhadryaxma, 34 M. L. J. 48K| 
(liBft) M. w. N. 371; 24 M. L T. 66 437 

SS« 85i 88f 89 —Mortgage, suit on — 

Puisne mortgagee fwt made party, effect of ^ Order, 
tihsoluJe^ for snte^ efiect «/, 

U ndcu* section 85 of the Transfer of Property Act, 
a first mortgagee is bound to make a eecond mort- 
gigeea party to his suit for sale, and if he docs 
not du so, the second iiiortgagoo is not bf>und by any 
order for sale obtained in such a suit. 

On the making of an order absolute for sale 
under section 89 of the Transfer of Property Act the 
mortgagee's security as well as tho mortgagor’s right 
to redeem are both extinguished, and lor the right 
of the mortgageo under his security there is sub- 
siitutod the righttoa sale conferred by the decree. 
P C Hkt Ram v , Shadi Ram, 6 P. L. W, 88; 16 A. 
L J. 607; 36 M. U J. 1;24M. L T. 82; 88 C. L. .1. 
188; (1918) M. \V, N. 518; 20 Bom. h. K. 79S 798 

SS* §8. 89 798 

8. 90 76 
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8a 9S—Paynent by co-mortgagor — Charge, 

whether Cl cated • Paymefit made by natural guardian 
of co-mortgagor not appointed by Court, whether suffi- 
cient to create charge. 

All that section 9> of the* Transfer of Pro^rty 
Act requires is that one of several co- mortgagors 
should rodeein the mortiraged property in order to 
obtain a charge on the share of the other co-morU 
gagors. It is not essential that the redemption 
saould take place in Court. If the money is paid 
out of Court and the decree holder accepts it and 
ceruhes me payment, the requirements of the section 
are fulfilled. 

Plaintiff alleged that he had paid the whole 
amount of a mortgage decree passed jointly against 
him and the defendant, and claimed a charge against 
the mortgaged property in respect of the amount 
paid for the defendant The defence was that the 
payment was made by the plaintiff’s mother who 
was net authorised to act on behalf of her minor son, 
the plaintiff Her name was proposed as the guar- 
dian ad litem of the plaintiff in the mortgage suit 
but she was removed from the guardianship and 
the defendant was appointed in her place: 

Held, that though the payment by tho plaintiff's 
mother was irregular, tho acceptance of the decree- 
holder amounted to a certificate tliat the payment was 
duly made and lubd the effect of curing the irregq- 
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larity and th»t th« plaintiff, therefore, acquired a 
valid charts over the defendant's share in the mort- 

ffft iyfxl nroportv- N Tukabam t’, Apjuka 904 

^JL 8. n I (AT) 642, 743 

, 3 , 123 — Gift^Ri^yiatration-Biiddhiift Law^ 

Burmese — Heligious gift^ whether requires legistratiun* 
Burmese Buddhist religious gifts are not exempted 
from the operation of section 123 of the Transfer 
of Property Act. Therefore, a gift or dedication of a 
Kyaung is not valid unless registered. L B 13 
Zayakta V. U Naoa 926 

1*1*1181 — Dedication^ proof oj^Truaiee, jtOLcer of\ 
transfer trust property ^ Hindu Law — Temple pro. 
perty — Mabant, alienation hy. 

Where there was no clear proof of dedication in 
regard to a village, but it was found that, for more 
than 200 years the village had lioen incorporated 
with a particular asthan^ had been lield by its mahant 
from time to time and had l)een treated as a part of 
tbc asthan property: 

Reld^ that under these circiimstanceH a dedication 
either by the mahant to whom the village had 
originally been grunted or by one of the persons who 
succeeded him might bo presumed. 

Where a tenure is in the nature of a trust for a 
cbavitable purpose, the trustees has no right to traus. 
fer the same except for legal necessity. O Basdeo 
Ban V Bam Saran, 6 O. L. J. 38 292 

, public, for religious purposes 213 

Trusts created by Will, whether liable to 

duty 57S 

Uff P^ Land Revenue Act (Iff of 190 I:l 
S.36 52» 

a. 1 1 1 873 

SS. 1 11* I l^t 132, 133 —Partitimi^ 

unit fer — Object ion hy persons not rcrorded vo»sharerSf 
whether maintainahle — Appeal, forum of — Jurisdie- 
tion. 

In a partition suit of certain land, ti’ees and 
wells, the defendants objected to the partition on 
the ground that when their anecsters sold the 
village, they reserved to thom.selvcs and their heirs 
the said land, etc. The Assistant Collector decidetl 
in favour of the objectors, fivcuTuling the plaint, 
ii’s plea that dofendants not b(*iTig recordtHl co- 
sharers bad no locus standi to object to the partition, 
'l^he plaintiff preferred an appeal to the District 
ipdge, who allowed it on the ground that the objec- 
tors not being recorded co-sharers could not object 
under section 111 of the Land Revenue Act: 

Held, that the defondaiits not boing reconlcd co. 
ibarers, seotionB 111 and 112 of the U. P. Lund 
tl<»veniie Act had no application to the case and that 
Dp appeal, therefore, lay to the District Judge. A 
liABHU V. Radii A Cmaran 544 

J: 88.132,133 544 

^ftlUS'tiOn of SUl't'^ButY /cn* declaration that 
property attached is not liable to sale, value of-- 
Jurisdiction, 

The value for purposes of jurisdiction of a suit for 
i declaration that a certain pruperiy attached in exe- 
mtion of a decree is not liable to sale, is tlu; 
r^lue of the decree sought to bo executed, and n u 
ie value of the proj>erty attached. A An4Voi 
ILuNWAR V. Ram Niranjan Das, 16 A. L, J. 374 


VonUO Of CASOt how to he determined. 

The venue of a ease must he determined by tbe 
nature of the claim as laid, and not by the nature of 
the defence set up. N Kama e. Bha.tanlai:. Ctiatan- 
LAT. 654 

Vizafirapatam Agency Rules, Rule 

X, cl. (5) — Suit hy purchaser of mukhasa in 
Couit auction to recover rent illegnlty collected by 
judgment -debtor and to restrain further collections, 
whether suit '‘for immoveable property' —Jurisdictiou 
of Agency Court — Leave of Agent, whether necessary 
--Madras Local Boards Act (V of 1884^, s. 73. 

The expression ‘suit for land or otlior immoveable 
property' in clause 6 of Rule X of the Vizagapatam 
Agency Rules bt?ar8 the same construction as in 
section 12 of the Letters Patent of tlie Madras High 
Court 

The plaintiff purchased a mokluisa held by some 
of the defendants in a Court sale in execution of a 
decree against the 1st defendant the Zemindar, part 
of wdiose estate it wus. The 1st ilefeiidant having 
collected cess by virtue of his being the registered 
Zcmimlar, the plaintiff sued for recovery of the 
aiiioimts collected by the Ist defendant and for an 
injunction rostmining him from making futsro 
collections: 

Held, that this was a suit to recognize the plaintiff 
as a land.holder for the purpose of section 73 of 
the Madras Local Boards Act nnei could be filed 
the Agency Court, Vizagapatam, without the Agent » 
permission. M Maiuka.iah ok Jevpork r. LAKsimi 
Nabasimha, 7 L. W. 564| .16 M. L J. 2St 729 

WaJIb-ul^rz, entry in, value of — Parjote, juiy 
meat of — Suit to recover parjote, maintainahilily of. 
The wajib-uUnrzot a village recorded that every 
shopkeeper in the village was liable to pay parjote 
at a certain rat(‘: 

Held, that the entry pointed to the fuel that the 
jmyriiont was based on agroemont and not on custom 
and that being rent payable in kind under the teims 
of tUcmijib-M/.r/rs it could bo recovered by suit. A 
Muhammad Faiyaz Ali Khan v. Beuari, 15 A. L. J. 
873; 40 A. 66 329 

Water rlg’ht8* Government channel, right to use 
of, for irrigation — Basement ^ Possessory rights, claim 
of, legality of-^ Injunction, suit for, to restrain threat- 
ened interfei'ence with possessory rights, maintain- 
ability of -^Declaration, prayer for — Government not 
impleaded as party, effect of. 

liyutwari landholders can only claim a supply of 
water for irrigation of their lands from a Govern- 
ment channel subject to the right of the Government 
to regulate the distribution and supply in such 
manner as they deem fit. 

No easement or prescriptive right can be acquired 
by a person in winter in a Government channel when 
that water has been supplied by Government for 
the purpose of irrigating lands and in fulfilment, of 
the duty cast on them to supply water to lands which 
they classify as wet. 

No person can claim possessory rights in a channel 
and ask for an injunction restraining threatened 
interference with such rights. 

There can bo no jiossessoiy rights in connection 
with inmrporenl hereditaments. Whero a right to 
easement, has not ripened by enjoyment for the 
prescribed period, the person who is in actual 
enjoyment would not get any remedy against any 
person interfering with such user and enjoyment^ 
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Water rights — conoid. 

Plaiufciffs Buod for rooovory of cdrtain lands from 
their lesaecs, the defendants. They also asked for 
an iujunctioa restraining defendants from ohstruoU 
iug the How of water into their lauds from a 
Government channel called the Diguva channel and 
for a declaration of thMir rights. IMaiutiffs did not 
establish any right of easement to the water in the 
channel, but they based their right to the injunc- 
,^iou on the ground that, us the defendants, their 
jsseos, wore enjoying the water in the channel 
under some arrangement with Govcrninent, they 
must be deemed to have been in pos’^essioii of the 
right to take water. The Secretary of State was nob 
made a party to the suit: 

Heldf f I ) that plaintiffs were not entitleil to the 
injunction, as they could not bo deemed to have hsd 
such possession as to entitle thcMii to the relief*, 

(2; that as the Government was not a party, the 
Court could not, behind their back, give the plaintiffs 
the doclarati' n asjeed for. IVl Mahankali Laksu- 
MIAH V, JVABNAM NaRAYANAPPA, 34 M. L. J. 426; 
(19 8) M W N. 276; 23 M L. T. 3 *7 80 

Will — Conditional ratification of jjartilion hy 
tetftalorf effect of — Suit by legatees impeaching partis 
tion^ validity of. 

A testator, by his Will, declared that the share 
allotted to him in a partition previously effrictod as 
between himself and Ids co-parccuers was to be 
I by his heirs on his death, if he did not qiies* 
lion the partition during liis lifetime. In a suit by 
the logutccs under the Will to set aside the partition: 

Holdy that the conditional rat ideation of the 
partition by the testator was valid and that the suit 
was, therefore, not maintainable. M Kalluni 
Akmal i>. Narayana Mknon, (lyid) M. W. d. 38 

75 ^ 

— — , coustructiou of 749 

— Legatee of specific property — Mesne profits^ 
date of accrual of — Interest^ aboard of, on mesne pro- 
fits, legality of. 

A legatee under a Will to whom spo jidc property 
has been devised, is entitled to iu3stio proiils thereon 
from tae date of the testator's death. 

The Court will, however, nob charge an executor, 
who has boon guilty of delay in acooiiutiiig, with 


Will — concld. 

interest on arrears of income not paid by him. 
M OouwRi V . Naraina Muchintuaya, 23 M. L T. 
363i7L. W. 518 664 

— , oral, title based on^ Burden of proo. 

When; a person buses his title on an oral Will the 
onus lies heavily on him of proving the precite 
words ( n whicli he relics. P Nauain v . Gaindo, 3 

p. w. H. 183 

Workman’s Breach of Contract 
Act (XIII of 1859), s. I — Dealer in stones, 

whether artificer, workman or labourer. 

Accused who dealt in st>mo8 took an advance from 
the complainant underanagreemeiit tosupply the latter 
with stones fi*om time to time according to the terms 
of an agreemont entered into between the parties. 
Accused failed to supply the stones and complainant 
made an application under the Workman's Breach of 
Contract Act: 

Held, that the contract was not a contract by an 
artificer, workman or labourer nor was the money 
advanced on account of work to be performed by an 
artificer, workman or laboui er and that, therefore, the 
provisions of the Workman's Broach of ('ontraot Act 
had no application to the case A Bhaowan Din v . 
Mahmud Ali, I6 A L. J. 407; 19 « r. L J 698 S02 
S« 1 — Magistrate of Police, tneaning of — 

Jurisdiction. 

The term “a Magistrate of Police” in section 1 of 
the Workman's Breach of Contract Act must be limited 
to a Magistrate in the territorial limits of whose 
jurisdiction the employer resides or carries on 
business. 

There is nothing in section I of the Workman's 
Breach of Contract Act which gives special juris- 
diction to a Magistrtio, within whose jurisdiction 
the contract was made or the advance received, to 
try an offence under the Act oommittod beyond his 
jurisdiciion. ^ 

Both under the Common Law of Englrnd and under 
the Criminal Prooedure Code no Court, unless 
expressly authorised by Statute, can try any oftenoes 
other than those committed within the area of its 
jurisdiction. 5 Sobhraj Dwarkadas v, Ehprror, 1 1 
S. L. B. 128; 19 Cr. L. j . 591 399 











